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N.B. Since this statement J oes not cOllstitute a formal or ': ·'" '' 
of this court and is not uniformly available to all p,,,tIC', 
it shall not be reported, eited or otherwise used in 
unrelated cases before thi s or any other court. 

UNITED STATES COURT OF APPEALS 

F OR THE SECOND CIRCUIT 

At a Stated Term of the United States Court of Appeals, in 
and for the Second Circuit , held at the United States Court ­
house in the City of New York, on the third day of June, one 
thousand nine hundred and eighty-one. 

PRESENT: 

: ' .. . 

H ON. STERRY R. WATERMAN, 

H ON. WtLLlAM H. TIMUERS. 
Circuit Judges; 

H aN . MORRIS E. LASKER. 
District Judge. 

Sitting by Designation . 

• 
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In t he Matter o f the Arbitration 

-between-

BURMAH O IL TANKERS. LTD .. 

- and­

Mt\RLUCIDEZ ARMADORA S.A . • 

- and-

. • ~~\ ~'''':·k '-'~~~ :. 
. ..,1.~':.>/ . .. r. .' .• ,,~..., :',- , . ~ 

Pet itioner, 
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HeSfJUlldellls . 

• 
Appeal from the Uniteu Sta tes Di,lrkl Coun for Ihe 

Southern District of New York. 
This cause came on to be heard on Ihe lran,cript of rccord 

from th·c Uniled States District Coun fo r Ihe Southern District 
of New York, anu was arg ued by coume!' 

ON CONSIDERArION WHEREOF, it is now hereb y or­
dered, adjudged, and decreed that the order of said District 
Coun be and it hereby is uJJirllled subslan t ially fo r the reasons 
stated in Judge Griesa's opin ion dated January 22, 1981 . 

This case arises out of Ihe shipmenl of a cargo of crude oil 
by the MI S FILIATRA LEGACY to Durban. South Africa. in 
July. 1979 . The vessel was operated by its owne r. 1\1arlucidez 
Armadora. chane red to appellee, and subchanered to appel­
la nl. 

Both chaner panics rrovideu fo r arbitration in New York by 
a three-person pane!. The disputes between I\larlucidez. appel­
lant. and arpellee arose from a delay when the vessel refused 
10 enler Ihe POri o f Durban 10 ueli ve r Ihe cargo on beh~lf of 
appella nt . A ,erarale arbitration was commenced under each 
of the two chaner ranies. 

The instanl appeal is from the districi coun's order granting 
appellee's mOlion to compel a panial consolidalion of the IWO 
arbi trati o ns for the determination of one issue. on the r, ro unds 
that this issue involves ~ommOIl que~tiolls or b\ .. · 311d ra~t in 
the two arbitrations anu that the pOlenlial prejuuice 10 appellee 
from inconsistent detcrminations is great. 

The district coun had discretion to o rder c(lmolidmion of 
arbitrations to avoiu rotential prejudice to the ranies. COIllPU­
lIill Espulloia de Pelroleos. S.rl. v. Nert'lis SllIpfJllI/!.. S . .4 .• 527 
F.ld 966. 975 (ld Cir. 1975) (Medina. 1.), ("erl. dellied. 426 
U.S. 936 (1976). In directing a consolidated rroceeding. Ihe 
di,trict coun may "[mouldj Ihe method of ,elec li on and Ihe 

.. , ... 
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number of arbitrators so as to fit t his new situation." fd. We 
ho ld that the district COurt did not ab use it, 'discretion in t his 
case. Its determination was reasonable that the potentia lly 
irremediable prejud ice to appellee from inconsisten t dete r­
minations was not outweighed by counte rvai li ng considera­
tions. The cont rary has not been demonst rated on appeal. 

T he United Na t ions Convent io n o n the Recognition and 
Enforcement of Foreign A rbitral Awards. 21 U.S.T. 25 17. 
T.I.A.S. No. 6'197 , as impkment ed by the Federal Arbitrat ion 
Act . '1 U.S.c. §§ 20 1 ct seq. (1976). docs no t requ ire a co n trary 
result. Th is is not a proceedi ng in wh ich enforcement or 
recognition has been requested: Moreover. because appellee 
waived objections to enfo rcement of a ny future awa rd on th e 
ground that it was not rendered in accordance wit h the intent 
of the parties to the arbit rat ion agreements. this Conven ti on 
will not apply to such an award ,: Assuming (Jr~uend(l that the 
Convention Jid apply to this case , it s t ill would not deprive the 
district court of its di scretion to order consolidation. The 
Convention empowers, bU l does not require, a district court ttl 

rcfuse enforcement 01' an award rendered in a manner other 
than st ri ct ly within the terms of the agreement to a rbitrate. 
Th is is an acknowledgement of the ro le of the law of the 
arbitral forum, in add it ion to the agreement of Ihe parties, in 
determining arbilral p rocedures. 

STERRY R. WATcK .\tA:-J 

Sterry R. Waterman 
United States Circliit Judge 

WILLIAM H . TI.\tIlERS 

William H. Tililber> 
United States Circuit Judge 

MORR IS E. LASKER 

Morris E. Lasker 
United States District Judge 

Sitting by Designat ion 
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UN ITED STATES DISTR ICT COURT 

SOUTHERN DISTRICT OF Nlo\V YORK 

80 Civ. 5354 

O PI NION 

• 
In the Mallcr of the Arbilration 

- bctween-

BURMAH OIL TANKERS. LTD .• 

-and­

\1ARLUCIDEZ ARMADORA S.A., 

-and-

ORE SEA TR,,:-';SPO RT, 

'. l .. . 

Petitioner, 

Respondents . 

• 
GRIESA. J. 

I. 

Petitione r has brought this mO l io n to consolidatc twO a rb i­
trat ions in which it is involved . The mot ion is gra nl ed and a 

partial consolidation is ordercd . 
On May 22. 1973 pet itioncr time chanered the MIS Filialra 

Legacy from responde nt Marl ucidez Armadora ("Marl ucidez" ) 
for ten years. This charter pany ("head chaner") provided Iha t 
the ship (ould "be employed in a ny pan of the World. 
excluding ... places prohibited .. . to vessels of Liberian 

.. . Registry." 

. ' " ,.-

, r! 
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Pel ilioner liIcll 'lIb-chanered Ihe ', hip to rcsrOlldell1 O'C St'a 
Trampon ("OST") for ,ix monlhs, '>u"uanl 10 OST's ,,,,truC­
lions. Ihe vessd loaded a cargo of oil. Eventually. Ihe vessel 
was directed 10 discharge the cargo in Ihe pori of Durban, 

Soulh Arrica, 
During Ihe lime Ihe vessel was scheduled 10 arrive al South 

Arrica. Liberia announced a prohibition againsl Liberian flag 
vessels rrom ca rryi ng cargo 10 and rrom South Arr ica. Marlu­
cidez Ihus look Ihe posilion that Ihe vessel was nOI required 10 
enler pons in Soulh Africa. As a resull, petilioner called for 
arbitration under the head chaner. 

Marlucidez interposed three defenses in the arbitration. One 
related 10 the trading reslrictions in the head chaner; the 
second related to whether Durban was a safe port; the third 
related to an underlying "illegality" of the carriage of the oil 

cargo. 
About one month after the slart of the head chaner arbitra-

t ion, respondent OST invoked the arbilration clause or the 
sub-chaner. OST claims that petitioner is liable for damages 
arising from the dday associated with delivering Ihe cargo. 

Petitioner allempted to have the head chaner arbitration 
pallel rule Ihal evidence of illegality or the shipping conlract 
was irrelevant to the ehaner arbitration, On July 22. 1980 the 
panel ruled that it would receive evidence on the illegality 
question. Petitio ner then requested respondent OST 10 consent 
to cOllsolidation of the tWO arbitrations, OST rcfmcd by leiter 
dated September 3, 1980, Petitioner then brought this motion 

to com pel consolidation. 

II. 

No party denies Ihat the court has power to order consolida­
tion . The motion is addressed to the discretion of the co url. 
The court has broad auth orit y to deal with the question of 
cQ;;'so lida'tion and ca n fashion an arbitration panel as necessary 
to effect the remedy even though ,u,h a consolidated panel is 
not provided ror in the original charter panies . COlllpania 

.. ':!.~ . 
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,; 

Espanola de f'~1. I'. ,yereus Ship .• 527 1:.2d %h. '17 5 (2J Cir. 
'1975). cal. denied. 426 U.S. 936 (1976). 

I rule that there should be a consoljdated hearing on the 
illegalit y question . The principal reason is the possible preju. 
dice from inconsistent rulings if the illegality question is 

arbitrated by twO panels. 
Contrary to the argu ments of respondents. petitioner has 

neither waived. nor unduly delayed the mak ing of, the request 

for partial conso lidation. 
Each party is to select one arbitrator. and those three should 

select twO more. That five·person panel should deal with and 
decide the illegality issue. The other panels can decide. in an 
appropriate manner and time. the separate issues. 

So o rdered. 

Dated: New Yo rk. New York 
January 22. 1981 

THOMAS P. GRIESA 

Thomas P. Griesa 
U.S.D .J. 
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" No. 81-385 

IN THE 

U,; L. 
f " 

. ~uprem£ (!Lourt of t11£ Enit£b ~at£n 
O CTO BER TERM. 198 1 

ORE SEA TRANSPORT. 

-V,-

BURMAH OIL TANKERS. LTD. and 
M AR LUCIDEZ ARMADORA. S.A .• 

Petitioner, 

Respondents. 

P ETITION FOH A WHIT OF CERTIORARI TO THE 
UNITED STATES COU RT OF APP EALS 

FOn T H E SECON D CIRCUIT 

THE QUESTION PRESENTED 

In in tern a tional commercial cases govern ed by the Uniled 
Natio ns Convention on the Recogniti on and E nfo rceme nt o f 
Foreign Arbitra l Awar.tls a nd the Un it ed States Arbitra tio n Act 
m ay the federa l courts relegate parties to multi ·part y arbi tral 
tribuna ls created by th e courts without rega rd to th e contrac­
tu al procedure adopted by the parties them se lves. o r to the 
Convention. or to th e Act. in order to effec t conso lidation 
even when the res ult is fragmentation and proliferation o f 
proceedings? 

Certiorari de nied November 2, 1981. 

~:. 

-.: 111 

N .B. 

I ii 

• Since this statement does not const itute a formal opinion 
of this court and is not unifo rmly avai lab le 10 all parties. 
it shall not be reported. cited or otherwise used in 
unrelated cases before this o r any o ther court. 

UNITE D STATES COURT OF APPEALS 

FOR TH E SECOND C IRCU tT 

At a Stated Term of the United States Court of Appeals. in 
and for the Second Circuit . held at the United States Court ­
ho use in the Ci ty of New York. on the third day of June. o ne 
thousand nine hundred a nd eight y-one. 

PRESENT: 

HON. STERRY R . WATERMAN. 
H aN. WtLLlAM H. TtMBERS. 

Circuit Judges, 

HON . MORRIS E . LASK ER, 
District Judge, 

Sitt ing by Designation . 

81 -7118 

In the Matter of the Arbitrati on 

-between-

BURMAH OtL TANK ERS, LTD. , 

- and­

MARLUCIDEZ ARMADORA S.A., 

- and-

Petitioner, 

 
United States 
Page 7 of 10

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



2a 

ORE SEA TRANSPORT, 

Respondents. 

Appea l from the United States District Court fo r th e 
Southern Dist rict of New York . 

This cause came on to be heard on t he transcript o f record 
from the Un ited States District Court for the Southern District 
of New York, and was argued by counsel. 

ON CONSIDERATION WHEREOF, it is now hereby or­
dered, adj udged, and decreed that the order of sa id Distri ct 
Court be an d it hereby is affirmed substant ially for the reaso ns 
stated in Judge Griesa's opin ion da ted J an uary 22, 198 1. 

This case arises o ut of the shipment of a ca rgo o f crude oi l 
by the MI S FILIATRA LEGACY to Durban, Sout h Africa, in 
J uly, 1979. The vessel was operated by its owner, Marlucidez 
Armadora , chart ered to appe ll ee, and subchartered to appel­
lant. 

Bo th chart er parties provided for arbitration in New York by 
a three-perso n panel. The disp utes between Marlucidez, appel­
lant, and appellee arose from a delay when the vessel refused 
to enter the port of Durban to deli ver the cargo on behalf o f 
appellant. A separate arbitration was commenced under each 
of the two cha rt er parties. 

The instant appeal is from the district court's order gran ting 
appellee's motion to compel a partial consolidation of the two 
arbitrations for the determination of one issue, on the gro unds 
that this issue involves commo n questions o f law and fact in 
the two arbitrations and that the potential prejudice to a ppellee 
from inconsistent determinations is great. 

The district court had discretion to order co nsolidation o f 
arbitrat ions to avoid potential prejud ice to the parties. Campa­
nia Espanola de Petro leos, S.A. v. Nerells Shipping, S.A., 527 
F.2d 966, 975 (2d Cir. 1975) (Medina, J.), cert . denied, 426 
U .S. 936 (1976) . In directing a co nsolidated proceed ing , the 
distric t co urt may " [mould) the meth od of select ion and th e • 

~ 

3a 

number of arbitrators so as to fit this new situation ." [d. We 
hold that the di strict court did not abuse its di scretion in this 
case . Its determination was reasonab le that the potentia lly 
irremediable prejudice to appellee from inconsistent deter­
mina tions was not outweighed by counterva iling considera­
tions. The contrary has not been demonstrated on appeal. 

The United Nations Convention on the Recognitio n and 
Enfo rcement o f Foreign Arbitral Awards, 21 U .S .T. 25 17, 
T. I. A.S. No . 6997, as implemented by the Federa l Arbitratio n 
Act. 9 U.S.C. §§ 201 er seq. (1976), does not require a contra ry 
result . This is not a proceeding in which enforcement o r 
recognition has been req ues ted . Moreover, because appellee 
wa ived objections to enforcement of any future award o n the 
grou nd th a t it was not rendered in accordance with the int ent 
of the parties to the arbitration agreements, this Convention 
will not apply to such an award. Assuming arguendo th at the 
Convention did apply to this case, it st ill would not dep ri ve the 
district court of its discretio n to orde r conso lidat ion. The 
Convent io n empowers, but does not require, a district court to 
refuse en forcemen t of a n award rendered in a manner other 
than st ri ctly with in the terms of the agreement to arb it rate . 
This is an acknowledgement of the role of the law of the 
arbitra l forum. in addition to the agreement of the parties. in 
determining arbi tral procedures. 

• 

STERRY R. WATERMAN 

Sterry R. Waterman 
Uniled Siaies Circuit Judge 

Wt LLlAM H . TtMBERS 

Wi llia m H . Timbers 
Uniled Stales Circuit Jlldge 

"M OR Rt S E. LASKER 

Morris E. Lasker 
United Siales Disirici Judge 

Sitting by Designation 
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UNITED STATES DISTRICT COU RT 

SOUTHERN DISTRICT OF NEW YORK 

80 Civ. 5354 

OPINION 

In the Matter of the Arbitration 

- between-

BURMAH OIL TANKER S, LTD., 

- and­

MARLUCIDEZ ARMADORA S.A . , 

-and-

ORE SEA T RANSPORT, 

r 

Petitioner, 

Respondents. 

I. 

Petitioner has brought this motion to consolidate two arbi­
tra ti ons in which it is involved. The motion is grant ed and a 
partial consolidation is ordered. 

On May 22, 1973 petitioner time chartered the MIS Filiatra 
Legacy from respondent Marlucidez Arma.dora ("Marlucidez") 
for ten years. This cha rt er party ("head charter") provided that 
the ship could "be employed in any part of the World, 
excluding ... places prohibited . .. to vessels of Liberian 
... Registry." 

• 

""" • 
5a 

Petitioner the n sub-chartered the ship to respondent are Sea 
Transport ("OST") for six months . Pursuant to OST's instruc­
tio ns, the vesse l loaded a cargo of oi l. Eventuall y, the vessel 
was directed to discharge the cargo in the port of Durban, 
South Africa . 

During the time the vessel was sched uled to arrive a t South 
Afri ca, Liberia announced a prohibition against Liberian nag 
vessels from carrying cargo to and from South Africa. Marlu­
cidez thus took the posit ion that the vessel was not required to 
enter port s in South Africa . As a result , pet itioner ca lled for 
arbi trat ion under the head Gharter. 

Marlucidez interposed three defenses in the arb itrat ion. One 
relat ed to the trad ing restrictions in the head charter; the 
second re la ted to whether Durban was a safe port; the third 
related to an underlying "i llega li ty" of the carriage of the o il 
cargo. 

Abo ut one month after the star t of the head charter arbi tra­
tion, respondent OST in voked the arbitrati on clause of the 
sub-charter. OST claims that petitioner is liable for damages 
arising from the delay associat ed with deli verin g the cargo. 

Petitioner attempted to have the head charter arbitration 
panel rule that evidence of illegality of the shipping contract 
was irrelevant to the charter arbitrat ion . On Jul y 22, 1980 the 
panel rul ed tha t it wo uld receive evidence on the illegality 
ques tion. Petitioner then requ ested respondent OST to consent 
to consolidation of the two arbitrations . OST refused by letter 
dated September 3, 1980. Petitioner then brought this mot ion 
to compel cons'! lidation. 

II. 

No party denies that the court has power to o rder consolida­
tion . The motion is addressed to the discret ion of the court. 
The court has broad authori ty to deal with the question of 
conso lida tion and can fashio n an arbitra tion panel as necessary 
to effect the remedy even though such a conso lidated panel is 
not provided for in the origina l charter part ies. Campania 

• 
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Espanola de Pel. v. Nereus Ship., 527 F.2d 966, 975 (2d Cir. 
1975), cert. denied, 426 U.S. 936 (1976). 

I rule that there should be a conso lidated hea ring on the 
ill ega lity questi on . The principal reason is the possible preju­
dice from inconsistent ru lings if the illegali ty questi o n is 
arbitrated by two pa nels. 

Cont rary to the arguments of respondents, pet itio ner has 
neither waived, nor undul y delayed the mak ing of, the req uest 
for partial conso lidat ion. 

Each party is to se lect o ne a rbitrator, and those three sho uld 
select two more . That five-person panel sho uld deal with and 
decide the illegality issue . The other panels can decide, in an 
appropri ate manner and time, the separa te issues . 

So ordered. 

Dated: New York, New York 
January 22, 198 1 

THOMAS P. GRtESA 

T homas P. Griesa 
U.S .D.J . 

• • 
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