la

MN.oB. Smoe this sratement dods nol constilute a formual of 1
of this court and 15 not uniformly available 1o ail pailics.
it shall not be reporied, cited or otherwise wsed i
pnrelajed cases before this or any other court.

UNITED STATES COURT OF APPEALS
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Al a Stated Term of the United States Court of Appeals, In
and for the Second Circuit, held at the United States Codims
house in the City ol New York. on the third day of Jupe, Q0
thousand nine hundred and eighty-one.
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Appea]l from the Unied States Disirid Cowrt for  the
Southern Lhstrict of Mew York

[hes cause came on 10 be heard on the transeript of record
from the United states District Cowurt for the Southern Disteict
of Mew York, and was argucd by counsel

ON CONSIDERATION WHEREGFE, 1t s now hereby o
dered, adjudged, and decreed that the order of said Distriet
Court be and it hereby is affirmied substantially Tor the reasons
stated in Judge Gricsa's opinion dated January 22, 1981

This case artses out of the shipment of a cargo of crude o
by the M/S FILIATEA LEGACY 1o Durban, South Africdy
Fuly, 1979, The vessel was operated by bty owner, ARNartuefides
Armadora, chartered (o appelles, and subchariefel o appel-
lani

Hoth charier parties provided Tor arbicrauén ingNew York by
a three-person panel. The disputes berweey Nladucidier, appel-
lant, and appellee arose from o delay el 1he vessel relused
to enter the port of Durban to deligesliz cirgo on behbll of
appellant. A separate arbitratonsNommenved under each
al 1he two charter pariics

. The instams appeal is frog: e Gistrict court’s order granting

appellee’s monion o comgdl.a Fartial consalidation of the two
arbitrattons for the des@rdnimation ol one 1ssue. on the erounds
that this issue mvilseG omimion questions ol law and fagc o
the two arbitratigrs ani that the poiential prejudice 1o appellee
from inconsistenl dFTrminations is grea

The distrigiN\ecowrt had discretion to order consolidation of
arbatratigag W ol potential prejudice to che parties, Cospa-
ring Exglrpela e Perroleos, 5.4, v, Nereus Shegnprere, 5.4, 527
F.d D75 (Id Cir. 1975) (Medina, LY, verd, denfed, 426
LILSNYIE (1978). In directing a consolidated proceeding, the
gdhstrct court may *[mould] the method of selection and the
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number of arbitrators 50 as (o Gt (his pew situation.”™ fd. We
lald that the distnict court did ot abuse ts discretion in this
case. lis determmmation was reasonable thar the polentially
ieremedioble prejudice to appellee from inconsistent derer
minaiions was not outweighed by councervailing considera-
tions, The contrary has not heen demonstrated on appeal

The United Nations Convention on the Recognition and
Enforcement of Foreipn Acbitral Asacds, 21 UST 2517,
T.LLAS. Mo, 6997, as implemented by the Federal Arbitrotion
Act, 9 LS. C. 8 201 er seg. (1976), does not require a contgari
result. This 15 not a proceeding im which enflorcempng Nor
recognition has been reguesied. Morcover, becawse, dppellee
waived objections to enforcement of any future aw@rdNofi the
prognd thal 0 was il rendered in accordance walh Nye intent
ol the parbes (o the arbitration agreements,, @s=-Sonvention
will not apply 1o such an award. Assuminnlupeudrdn ihat the
Convention did apply 10 this case. 1t stll waulbfior deprive 1he
distnet court of s diserehon to order sensolidation. The
Convention empowers, but docs nof Fegwive, a district court (e
refuse enforcement of an award (rendeted in a manner other
than strictly within the terms”Bf Yh€ aprecment 1o arbitrate,
This is an acknowledgemegtNgf the role of the law of the
arbitral forum, n addingmi®™he agreement of the parties, in
detertumng arbatral plogedutes,

_ OTERRY K. WATERMAN
Slerry B, Walerman
Llired Seares Cirownt Judpe

Wilriam H

William H. Tiinbers
Unired States Circunt Judge

I INMBERS

SMOoRREIS B LASKRER
Morris E. Lasker

Uimenedd Seares Diserict Judge

aitting by Designabion



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YREK
A0 Civ, 5354
OPINIOMN
—— e —

In the Matter of the Arbiration
—DelWEEn—
BurMAH OiL TANKERS, LTD.,

Parifioner,

—and—
WARLUCIDEZ ARMADURS 2. A
— AT

ORE SEATNENSSPORT,

Hespangernis

GRIESA, J
1

Petitidger has brought this monhon Lo consalidate two arg-

trfmos ¥ which it is involved. The motion 15 granled and a

faprtal consohdation 15 ordered.

M Mav 22, 1973 petitioner time chartered the M/ Fibatra
[egacy from respondent sdarlucidez Armadora (“Marlucidez”
(& ten vears. This charer parky (“head charter™) provided thal
he ship could “be employed in any pari ol the World,

]
excluding places prohibited . . . 10 vessels of Libenan

Registry.
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Petitioner then sub-chartered 10e hip 10 respondent Lne Sl
Transport (“OST™) for six months, fursuant 1o OS5T"s insiruc-
tions. the vessel loaded a cargo of oil Eventually, the vessel
was directed 1o discharge the cargo in the port ol Lrurban,
Souih Adrnca

During the rime the vessel was scheduled to arrive ot soulh
Africa. Liberia announced a prohibition against | iberian Mag
vessels from carrving cargo to and from South Africa. Marlu
cidez thus took the position that the vipssel was nol requircd 1o
enler ports in South Africa. As a resull, petitioner called for
arbitration under the head charter.

sarlucidez interposed three defenses in the arbitraliof. Dqe
related to the trading restrictions in the head charver; Bhe
second related to whether Durban was a sale pogi the third
related 1o an underlying “illegality™ ol the carriage W the ol
CAFpo.

About one month after the start of the b€y ciarer arbitra-
tion. respondemt OST invoked the arbitrytingf clause of the
sub-charter. OST claims that petitioncy i~lable for damages
arising from the delay associated saihJdehvering the vargo.

Petitioner attempted (o have thie Yacod charter arbitration
panel rule that evidence of ifegaliry of the shipping contract
was irrelevant to the charigr Swbstration On July 22, 1980 the
parel ruled that it wpald{rcteive evidence on the illegality
quesiion. Petitioner e requesied respondent O5T 10 consent
to consolidation of (hd (wo arirabions, OST refused by beiter

dated Seprember| ANEEE0. Petitioner then brought this moation

(o compel cofsolMation

I1.

o haret denies that the court has power 1o order vonsalida-

vor\The motion s addressed (o the discretion ol

[betcourt has Wroad authoriy to deal with the guestion ol
1n fashion an arbitration panel 25 necessary

Lhe wourt

wconsalidaton and ¢1
1o effect the remedy even though such a consolidated pancl 15
not provided for in the ongmal charier pariics. Cloerrfarid



1l
Expgnolg de Pel. V. Yerru Ship., 527 |ad Wi, U758 |2d Lar
1975}, cert. demied, 426 LS, 936 (1976)

| rule that there should be o cansoljdated hearimg on 1he
illegality question. The principal reason is the possible preju-
dice from inconsistent rulings if the illegaliy gquesiion s
grhitrated by two paneis

Contrary o the arguments of respondents, petitioner hos
neither waived, nor unduly delayed the making of, the request
for partial consolidation.

Each party 1s to select one arbitrator, and those heow shoald
elect two more. That five-person panel should dedlwih and
decide the illegality issuc. The other panels can dedyde, in an
appropriate manner and time, the scparaie 136URS.

%o ordered

Ainas PCGRIESA

SHomas P Gnesa
L5 D

Wew York, Mew fork
lanuary 22, Lol
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N.B. Since this statement does not constitute a formal opinion

No. B1-385 of this court and is not uniformly available to all parties,
IN THE it shall not be [:mngwﬂi or olherwise used in
. unrelated cases before any other court.
Supreme Court of the Wnited States
: OCTOBER TERM, 198] ‘ UNITED 51@ COURT OF APPEALS
= ME SECOND CIRCUIT

ORE SEA TRANSPORT,

Petitiomner, Al &t Sﬂ\mﬁm af the United States Court of Appeals, in

—y— and for ond Circuit, held at the United States Court-
ho City of New York, on the third day of June, one
BURMAH OIL TANKERS, LTD. and , i _
y and eighty-one.
MARLUCIDEZ ARMADORA, S.A_, %{ nine hundr ghty
Respondenis, g SSENT:
T - O How. STERRY R. WATERMAN,
= Hon. WiLLIaM H. TIMBERS,

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT Q~k i HON: MORRIS . LASKER, District Judge,

Sitting by Designation,
A -

\) Circunt Judges,

THE QUESTION PRESENTED

In international commercial cases governed by 1 ad 81-7118
Nations Convention on the Recognition and Enf o o
Forcign Arbitral Awards and the United States A o Adl In the Matier of the Arbitration
may the lederal couris j'rh_-gntc paj-.li:E (o .'F"i' v arbiiral — belween—
tribunals created by ihe couris without r the contrac :
T O1L TAMKERS, LTD.
tual prw:‘.:dun: adopied by the partie: Ives. or to the BURMAH O1 : e
Convention, or to the Act. in ord fect consolidation Petitioner,
even when the result is fragmen nd proliferation of ) g
procecdings?
MARLUCIDEZ ARMADORA S.A.,
—and—
Certiorari denied November 2, 1981. g United States
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ORE SEA THANSPORT,

Respondenis,

-

Appeal from the United States District Court lor the
Southern District of Mew York.

This cause came on to be heard on the transcript of record
from the United States District Couri for the Southern District
of New York, and was argued by counsel.

ON CONSIDERATION WHEREOF, it is now hereby or-
dered, adjudged, and decreed that the order of said District
Court be and it hereby is affirmed substantially for the reasons
stated in Judge Griesa’s opinion dated January 22, 1981,

This case arises out of the shipment of a cargo of crude oil
by the M/S FILIATRA LEGACY 1o Durban, South Africa, in
luly, 1979. The vessel was operated by its owner, Marlucidez
Armadora, chartered (o appellee, and subchartered 1o appel-

lani. < 3_
Both charer parties provided for arbitration in Mew "rhr

a three-person panel, The disputes between Marlucidez,
lant, and appellee arose from a delay when the ves
io enter the port of Durban 1o deliver the cargo
appellani. A separale arbitralion was comme
of the iwo charter parties.

The instani appeal is from the di:im:l

l:ll:'r granting

appellee’s motion to compel a partia nlmn of the two
arbitrations for the determination ul’ sﬂe. on the grounds
that this issue involves commaon ns of law and Tact in
the two arbitrations and that th tial prejudice to appellee

from inconsistent dﬁ:rmii:u: greai.
The district court had n (o order consolidation of
arbitrations (o avoid potential prejudice to the parties. Compa-
Ata Espanola de Petroleoas, 5.A. v, Nerews Shipping, 5.4., 527
F.2d 966, 975 (2d Cir. 1973) (Medina, J.), cert. denied, 426
U.S. 936 (1976). In directing a consolidated proceeding, the
district court may *|mould] the method of selr.ann and the

3a

number of n.rhltrnn@ as to fit this new situation,” fd. We
hold that the d 7] rt did not abuse its discretion in this
case, lis depesgiipation was reasonable that the potentially
irremediablé, préjudice to appellee from inconsistent deter-
minnli%. was nol outweighed by countervailing considera-
tion nirary has not been demonstrated on appeal.
ited MNations Convention on the Recognition and

ment of Foreign Arbitral Awards, 21 US.T. 2517,
ALS, No. 6997, as implemented by the Federal Arbitration

%Am LD LULS.C. 88 201 ef seq. (1976), does not require a contrary
r

esult. This is not a proceeding in which enforcememt or

recognition has been requested. Moreover, because appellee
waived objections 1o enforcement of any future award on the
ground that it was noi rendered in accordance with the intent
af the parties (o the arbitration agreements, this Convention
will mot apply to such an award. Assuming arpuendo that the
Convention did apply 1o this case, it still would not deprive the
district court of its discretion o order consolidation., The
Convention empowers, bul does nol require, a district court 1o
refuse enforcement of an award rendered in a manner other
than strictly within the terms ol the agreement o arbitrate,
This is an acknowledgement of the role of the law of the
arbitral forum, in addition 1o the agreement of the parties, in
determining arbitral procedures,

STERRY R, WATERMAM

Sterry R. Waterman
United States Circwil fudge

WiLLiam H. TIMBERS

William H. Timbers
Lirired Stares Circuit fudge

— Morris E. LASKER
Munited. States

United Spege 8iofit0udee
. Sitting hjr Designation
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
BO Civ. 5154

OPFINION

-

In the Matter of the Arbitration
—berween—
BURMAH DIL TANKERS, LTD.,

Petiriomner,
—init—

MARLUCIDEZ ARMADORA 5.A.,

ORE SEA TRANSPORT,

GRIESA, J,
I.

Petitioner has broughi this mo
trations in which it is invol
partial consolidation is orde

On May 22, 1973 petiti ime chartered the M/5 Filiatra
Legacy from respondent ucidez Armadora (*Marlucidez")
for ten years. This charier party (“head charter”) provided that
the ship could "be employed in any part of the World,
excluding . . . places prohibited . . . to vessels of Liberian

. + - Registry.”
@

consolidate two arhi-
otion is granted and a

>

O
et 6

]
Sa
Petitioner then s

Transport (08
tions, the vegs

rtered the ship to respondent Ore Sea
x months, Pursuant to OST's instruc-
ed a cargo of oil. Eventually, the vessel

was directed Hischarge the cargo in the pont of Durban,
South Afwica,

D time the vessel was scheduled 1o arrive at South
Al eria announced a prohibition against Liberian Mag

rom carrying cargo 1o and from South Africa. Marlu-

rhitration under the head charier.

Marlucidez interposed three defenses in the arbitration. One
related to the trading restrictions in the head charter; the
second related to whether Durban was a safe port; the third
related to an underlying “illegality™ of the carriage ol the oil
Cirgo.

About one month alver the start of the head charter arbitra-
tion, respondent OST invoked the arbitration ¢lause of the
sub-charter. OST claims that petitioner is liable for damages
arising from the delay associated with delivering the cargo.

Petitioner attempted to have the head charter arbitration
panel rule that evidence of illegality of the shipping contract
was irrelevant to the charter arbitration. On July 22, 1980 the
panel ruled that it would receive evidence on the illegality
gquestion. Petitioner then requesied respondent OST to consent
to consolidation of the two arbitrations. OST refused by letter
dated September 3, 1980, Petitioner then brought this motion
to compel consolidation.

ide? thus took the position that the vessel was not required to
ém:r ports in South Africa. As a result, petitioner called for
&

1.

Mo party denies that the court has power to order consolida-
tion. The motion is addressed to the discretion of the court.
The court has broad authority to deal with the question of
consolidation and can fashion an arbitration panel as necessary
to effect the remedy even though such aUmited Statdspanel is
not provided for in the original chariepgye!Gof §gmpania



Hai
Espanola de Pet, v, Nereus Ship,, 527 F.2d 966, 975 (2d Cir, 0
1975), cert. denied, 426 1.5, 936 (1976).
I rule that there should be a consolidated hearing on the Q‘
illegality question, The principal reason is the possible preju- O

dice from inconsistent rulings if the illegality question is
arbitrated by two panels. %’

Contrary to the arguments of respondents, petitioner has

neither waived, nor unduly delayed the making of, the request y \
for partial consolidation. &
Each party is to select one arbitrator, and those three should
select two more, That five-person panel should deal with and
decide the illegality issue. The other panels can decide, in an A

appropriate manner and time, the separate issues.
S0 ordered. :é

THOMAS P GRIESA

Thomas . i Q_\J\S)
©
D
&

Dated: New York, New York
January 22, 1981

A\
Q
&
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