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15 soupht Tinds that: i) the recornition

ar enforcement of the award would be con
trary o the poblic poliey of that eountry.”

LConvertion Art

L]

b ¥, parapraph 2

Heapondent clabms that Mr. B Sen, the
artutrator nominated by PCI had served as
counsel for FCl in at least two other lepal
oF arbtiire procesdings, and Chatl these [acis
were nol disclosed to 1D, and that the
nondiselosure of the relationship i fatal to
enforcoment despite the fact that the arhl-
tration was umanimous and even thouph
actunl frowd or bisa, may be incapable of
proof. There 15 o fnctual dispute as to
whethes 1101 had constructive or other no-
ticm of Mr. Sen’s relationship with FCI
FCl responded that Mr. Sen was chasen
properly uader the [C0 rules, ps well aa the
Corvenl 5]

[1.2] In our Memorarndum Opinlon S99
Urder (dec. 3 we observed that =tife IRC
rules apphcable at the time mads-no\moh-
tion af nedtralily, and not uptll the 1975
ICC rulen became effective, was 390 Tndi-
pendent’ arhitrntor requipsh ™I D] kas sub-
miited an impressive MGAYW of Robert
Willlam Metcalf Thémpeoh, o soficitor of
the Supreme Coutt W Jodicature of Enp-
land and Walag™who worked in the Secre-
tarint of the, Ceuri of Arbitration of the
|aternatymal\ Chumber of Commeros, be-
coming’ SetrelSry General of such Court on
Aay B VRS, whiere he served until Febru-
arf\2B=00T7, which affidavit was attached
to ID¥'s reply (doe. 500 Mr. Thompson was
wiiced for hoy opinbon and the factual and
legal basis supporiing 11 “aa to whethor
updar the 1955 miles an arbitrator nominat-
od by s party might be subj
proval or disqualification due to a pricr
ciose relnbwnship with the party aj ;:-:linl__ni,;

sol o d =

him wndd r!l.-|.~|t|l|_l due Lo previously acting ns
paragraph T)
Mr. Thompeon concluded ns follows:

egal counsgel Lo that party”

i Both under the 1065 nrad 1975 ru i,
the Court of Arbitration of the Interna-
tonal Chamber of Commerce, Lthe instito-

Leieii wchech sdemimasters ard contpols 100

afulrations, reserved Lhe power Lo dmage

prove of doguably wrintratoms, n iis dis-

F--a ¥ Clis ms 330 F.Supp. 343 (i3

eretion, in order to preserve the integrity
of 100 prbitrotion.

1%, It spparcotly has been alleged by
FCI in the instant proceeding that under
the 1955 rules & |,|:,'|_rl._'.'-u.|.li."-i.'|:|:|:i arra-
lor was nol required to be imiepandent
and disquahification would =aiftFdar lack
of independence. Some” sufprt of this
theory s sought o be Pognd in the tex
of Article 24 of B 1975 rules which
specifically provigey 2 Teference to inde-
pendence, ol
rdles

20, It of Bgue Mhat the 1995 rils make it
explicit\that®a party shall nominate orly
ag “mdinendont’
twors, Phie court of arbilration, making
usiGl the biographical data wheek Lhe
wrhitrator nomines 8 o supply it with
ans an cdeligntson o npprove the namna-
tiom only of arbitrators who, prma facie,
arc independent of the party appointing
Honce, under the 1975 rules, the
Ceurt ks o more explicit mandate o acl

existing in the pror

arbitrataor Further-

Lthem

on 1ls own mitative to sereeh party-nomis
natend artilrators, and lo appoint oy
Lhaose, who from Lthe information fven Lo
thom by the arbitrator, appear to demon-
sirate sufficient qualities of independ-
o

21. However, oothing in the text of Ar
ticls 2.4 of the 1995 rules, having io do
with Lhe nomination and appointment of
arbitrators, and the sdditional burdens of
the Court of Arbitration in respert Lhere-
Lo, removes Lhe possihility of disqualifies-
tiom of an srbitrotor 51 the instanes of
the other party, &8 provision which re-
maimns substantially the same under the
1950 rmales (Article 74) and 1975 rules
(Article 27). As hus been pointed ouwti
above, lock of mdepenience hus been, o
the [CC practice, & cawse for disgualifjes-
tion under the 1955 rules t continues o
be =0 under the 1975 rules

26, Mr. Spiegel, District Judpe, in the
ntext of the presenl procecdings, has

stpted 1 his Memorandum of O
and Lecizsen
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The 10T rmles spplicabde at the time nated by FCI as an 2
made po mentson of

and nol Aocorting 1o Me

until the 1975 rules became effestive pendiz A, doe 46), neithor

wius on  independent aprhitmtor pe=  pelitioner ever o the ralationshipe

TRy i 4T S RTH LY

1 M, Senn 1 pevealed in the
although | estant case, Yeb, FUI did successiully seek
agroe that the provision for independence  the disqualification of an arbitrator noyfs
wis not specifically provided in the 1955 naled by the respondenti in Mr. Layiug's
rules, in my opinion, the independence of =25t ‘on the grounds it be lackéd hds

= 5 i i T . g Bl fip o
VaiE ] LN ET DTN rlher momisers of N1LiE AW

With respect to Mr. Sp

an arbitrmtor has always been ; \
princypad reqguirements sxpected of an or- firm had represented Chemjeo'copporste
¥

HELC

bitrator so much so that pricr to the 1975 parenl 1n an unrelntes) matber
jualifiention of antviBer nrbitra-

st

UL roles, mo spectfic provision was cons
o P R —— lor on the groumls thalhhehdd] represented
Lhemica's former efifgora® parent

i

o] Harwewir, Thore o ab=molutely no

rulics, by e LDV contends thay Mr

impliestion that the Lyt

maininy sllent on the guestion of inde- Hustrates thét WO has attes fHiis-
pendenee, inlended 1o permit the appoini- ead this Chwfl with respect o -
menl of partinl ariairators peniienge” \reparement of th ruli
2, In off the potiticners’ maintain, 2nd 2B sBvws that FCL has falsely answer-

and Mr. Speegel, District Judge, kas up- 2 N Mterropntories which [D] served on
meld, that the [U0 rules apphcabie at the it dyring the course of the p
time of the present dispute made no pode WieAnistant case. in that FC's anss
winions for Jprrasi hat Mr. Sen hoad

11 The apocintment of an inderhabegt 00 AFOILFALGF 16 afy alher jiroasslings -
walving L]

priitralor

2} The aléliFation of declegi®e by as FCI'E Speam s Lo D1 motion fer recon-
arbilralor siderat jor that POl fallure to diselose

[ am of the opinion that YheSefhlirations Mr. men's relabionsfhip was an ononben Lol
wissian:  Turthermore, [Dl's Imdian lgw-

have always been o NgndaWsental and ac

r 1 1 i i ¥ ik ot ™
eeplesl, if nol opdifeeNcblipaton of tha 1 FedpHEmEent. (S

in the other arbitration prooocding

" ORE
L M. ol 8 relalien-

parlies artnirafimgpsancer the (LU rales

i Court. is TR 1] iy Mr. Thor |rsiin =
reasoning Wakapbe ILL rules have alway

rajeire, Lhaly Lhe arbilrators bis imporiomld .
MEQOirtmeEntE (OF INOErH I'-|-\. AT Wihich

g
o Artiiration imposed on

andsoesaRiciRndent, and Lhatl ans .'|I'l-r:'|:|- 1 .
. ol Lamirt

Lol e on Lhe !
el impartinl andfor indeperndent must b
ol B | e

ralors and arbitrotiens conducles under 1Ls
that ita prior memorandn

i LB il [Pt hel wesn

IIH's molon to reconsider 15 bosed on an il i
TDHs modior reconsider 15 hosed on @ rules but alss 101 L
I 18 =} -

ufimkavik of Mr. Rotwer afl YMr Sen's relationsh

York lawyer, who saw thi vl that such relationship was nil

rafdiern Opiion and Dhee arE  wihich destraved ipiejernGenes, T and

IDs eounsel cncerning that ‘independent” does mol MeRn ‘ToeEies

firm represented an Am or ‘free {rom any polentm of hias" "
e een. wihoch wis (dese. 49, p, 12 A ididat Cl pair
CRsE venwed 1n e TR, |

the petitaner n I

twa arhitri-
tors disqualified by the ICC beeause of their  and the prececdings were not 50 tointed a

mlupendence.  Mr. Sen, wis pomi= o oreguire thot the sward be nullified,
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Ol ik 330 F.S549pp. G4 | 10T

.’_H| Wi hawo ...I.".'!rl.ii_-\. FUWEEWEE SFREn

all ol

the material relating Lo the third
alfirmative defense of LD, neluding that
which han been submitted in suppoert of and
armanst 1D01's motion Jor reconsicderation
We are impressed with the sinoerity anad
gravity of the charges of [DI concerning
i [ailure to disclose Me. Son's pelationship
o FCI, which bears upon bis ability to be
mpairtial and independeat. Howewer, we
are not persoaded that the cvidence b
miticd in support of 1DN's motion for FOCORs
ssleration 15 suflcent o warranl the re-
versal of thia Coart's docizion on this partic-
ular irmative dofense.  We incorporate
by roference our reasons Tor (inding that
sroement of the award should pol be

LheE 4
lensil, Beengse 1L does ot mise W the level

o bweing contrary W the publie poliey of Uhi

Umsted

through 13

=, conbamed on poges 1

[ our original Opinbon (doe. 3

e presume [D0's molon for reconsigler-
TH [ ] g TR, o Rule 60 I:II:E:I_
Faal R.Civ ., which PrOVEIES

BLHEE (& Im

In motlion :|r!|] .J|i|!'| "-|I,.I':-| sLiWIE 35 O
Just, the Lourt may rebeve adeasty or his
lepnl represcatytlive [pEmn o final jutp
muenl, arder, or procgeling for the lollow-
103T TS

2 Newly dsguwiyed Bvidence which by
abue 1B g el nol have been discov
ereal in fime % move for a new Lrial
under Bulg 53 b

) "il'i_'-' GLhir FESAGORH iatify ing reliel
fhom the operation of the judgment

The text writer in Federal Procties snad

Prccilyre, Vidums 11

arRETanh AT
Wright & Miller, in disrussing the applsca
taoen of Fule S{b) mobed

Equitable principles may be taken into
pecnanl by o mort in Lthe exerease of 1t
diseretion ander Role 8lib]l. A number
ol coses say that diserstion ordimarily

should imeline townrd pronting rather

than wing rellef, especaally i no nter

vering fghls kave allached in ore

Jgak LA 1

gment and no acl or njost

will & (=S L L] :_I'_' Of  Ciless, howivd F
CILULIOR N granling n i-.'l' AAE By LARL
judgment should be scl pude only 10 ex

curplihal arcumsianoes

Greneral [ormulations of the ind are of
imited usefulness. It ceriminly & true
that it is the g of the law to favoer a
hearing of a litigant's cl3
1ts.  |E also 1s Lrue Lhal this policy meSt

im oon bhe mer-

he balanced agninst the desire 1o achigve
[iambity m htigation

The cases calling for grest ||'.N',:||:,_'. 1]
gronbting Hidle Wi b) mobons, Lo the most
pari, have involved defqult Todgment
There is much more rfSEeador liberality
in roGpERInE & J.l-.lgrm'ﬂ:. when Lhe ments
af ihe case never\oave beon comsadered
than there @when, the judgment comes
after full tgialen the merita On the
othar haSii=ilp leading cases speaking of

a regficembnt of exceptional or extrace-

|I.r..\,r:.‘ EIFrU MR OnCes
mlnns under Hule SbiGL That subdi-

vigion of the rule does reuire a varions

Gave Lwon ©F

snecial showing of the moving pa=ty and
t doos not assist soand AMILYELES 0 P ak

L JrFEES 1N Cilsdts Ul

Al pardaant
to other portions of Hule 6kl uwnder

wheeh & les demanding standamt

pulies
TI.I' cased show Lhat .|.'.!'-'J|"! e eSLFLE
muve soupgnt o occomplinh jusiice, Lhey
kave administered Rule 60{b) with 4 seru-
pulogs regrard for the amms of [Doal-
Ly
101 has an oxtremady difDieuli bunden w
pyereome before this Court can grast relicl
ander Hule @{byE The evidemes “must
e admissible and crechibde, and muest be ol
sich & material ol ---II::‘I-.|i|'.Lr Ralife e
will protaldy chanpe the owticome, nof

gl 'r|'|_l, ful mdlalive oF Lending Lo cmsesach of

eonbradicl a withess.,” 7 Moore's Federal
g B.ZY4]| ([.n. omitied)
See Bayaum v. Chesapeake and Ohio Rail-
way Lompany, 4506 F2d 658 (Gth Cir. 197E)

Fractice ZT3=1¢

The evidentiary matesiol subemitted bk
[0 tn aupport af iks moton {or reconsidiers-
Lo &8 ol |_"_|.-|'.|,..!.|::'.r_' and corralsrativi llr
ather ssseriions concerning FCl's ek of

not eonciusive in Hght of tk

candor;

fact thot the same counsel that represd

o T I'-!l.l. HARG PO Ay ik

elul review o ol of the fucls ano arpus-
ments n Lhis mailer lesds 1o the conclusaon

that the paramount comsideration
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Likigrntson shoald be [malilv where we hav

comciuded that b pabii ey [ the LUnit-

ol Statos has not been offended
_'|_-:'-_'-;|r|!||||\r|_l. r|--||h.|:-|-\.-|'|'. [DT s motion &
reconssider s DEN]ED

S0 O ECRELY.

Gr‘h
ALFTT

NMorth Emersan WEST, Plaintiff,
v,
Walter W. REDMAN, et al., efendants.
Civ. A. No

P14,

Umited Stotes Distriet Cowrt

T g an L
anid eluss elajf Dor S junetive

H e b LS T |linarg |:I‘<h'--;||-|-. ot fors
rectionnl evnler which rercBllvged to k

vinlutie] inmate's anyl Claefis’
5 Rpunly w
inbarim sty feas b
The Dudrict Courl
thaihgl | snnnsirnle:

Lk Lglaary'

AL

riler nwarding
aMormey fees was properly e

Vicwed APPLYINE Lo b nove slancdnri ol
T T

t; prEdiiGf -.f EAMmMEne s

since opder wis essentia
It mmnd
afis labnlity; (=) magm

chmis] from mokng

awnrl Lo leEdl serviee

enling inmates; bt (8
mljusiment to attorney foos was

Urder pesamiimgly

l. United States Magistrales ==3
W nrist opber varding  inl
ey allasney Toes inoa suit roughl by
wed on hehalf wn pornpierly
wl T

g e b L | .||||-:.|||! (M1 anuand

CiEw FINCE arder wis

Lnpostition af inmile's

L G bW TH B
2 Civil Rights a= 1517

Whaen diEtermining BLlormey foiss 1n Sl
brought by and on bohall of prisos infnad®
for allisged constitutional violations By pris
af guams and correct ional center witictals
[edursl maprstrate was not [fbeciSee® from
making a contimgency {aegor award to legal
OV ICEs OFEAREITEN MyEnEespimyg prsan in-
mate in view ol rishengdymed by organiza-
tiaa of An |_|:|-'|-||:'pa-|'|:-:::||-| mveslmenl
pfderubing sridtiriN, LURCA & &8
3. Civil Righis &= 1317

In aiI~murht hy
nraoft Ipfnnt Tedernl m iy
vwandes, Sntingency
Lo fur

anel om behall of

Ll garuy sir|y

i
1L =0l

In mlbarmcy

itorney Lime reprosenting period

apept proseculing sull W ile st

IFFLEY WS

W privale practies, even Lhough dllormey

begrain inmate while o

1 leprnl services argaiiia-

BLCA
Civil IRaghts o1

Federal  mgmistrati

] " IiI'r -.\.'

s ALLOFTEY T

LW aArtd L DieInsd
FERIMLUAE [rsem Inmnkle in

guality sdjusiment 1w Yo

i (HY i

ciilement @ ol incscnles on

de imificantly above
colulstr Fr-

wilk. § 3G,

In 1hie Secuan 1983 pebion, | lniniaff

adrht mlividual damapes for abeged con-
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UpCop
FERTILIZER CORPORATION OF
INIMA, el al, Petitioners,

W,

DI MANAGEMENT, INC. Respandent
Mo, C-1-T8-570.

Unit! States DNstriet Court.
2 D, Ohio, W. D

Jum. 11, 1932

Petition was .rl:l l| |'.||- --r.',': PO EEn L. df-
der the Convention on the Hecognition and
Enforcement of

af arbibrml wwiord rendered

Foreign Arbitral Awards
The

= T

Inifia
United States [Distrmet Court for the

: o
[ i, Spiepal, 4., 51T F.Sum

=rn Distret ol O
thib, ruded thatl arbatral award was [inel and

enforcenide. On motion for reronsideration

bhased on newly discovered evidence, the
Bestruet Court. Spiceel, J.. further held that
wwirel wouwld not e doniisd

judgimui

an ground thol prbitrator nominatgekhbyon:

enforcement ol

gndlor rule poverning refief fram

af parties had served as i eoulsel e at
sl Lwo other bl or arbitral prosetdings
and that soch {iel was potN\dischysed, sinee
enforcement del pel ree\hGvel of boing
contrary Lo public pelficrSel United Stales

Mobion denssl

L Arbitrathoh =27
I ntempdisimal Ch

rillesguenn Prinr Lo alforbnog

T Ty
ruhe \reffuiring:  “indepencdent”
cspaireY  Tha iFlnibralorn e
nchPor imbepembent

2, Arbitration =37
Any information bearing on
yriEbrator of Court of Arbitration of

mabitliby af

Intep-

mabisfal Chanileer of Lammerce Lo De om

L il andior :'|l'il|1'|‘::i-."|l misl b elis-
o

3. Arlvtrntion

Em e m e areepn arbitrsl mward

woikd nol b denwed, on mobion [or recon-

Lo el oy

eraton haiscdl on fewly

dienee, under

i FEDERAL SUPPLEMENT

judgment on ground thatl arbilrator nomis

nated by one af parties had ser vl ps ils
pounse| in al |easty two other begal or arbd-
tral procesdings, nnd Lhat this fact was not
disclosed, since enforocement did ot
lewel of beinr conirary to [
United States. 9 US.CA § &
USCA. § 20 pol

Rule &hy2), 28 USCA.

Figd L0
wablic policy of
1 1.

1 el wqgd L

Clv Proe,

B
P Ruies

Germald L. Draper, Calumbys, Ohio, [or
petibinneers

Jomes [, Hrighpedwnd,” dr, L. ©

Craly, Cinciung®y, A, (or respondend

OPINIGEN AN D RDER DEMNY MG
BRESPRNDENT IDI'S MOTION TOD
RECONEIDER
SPIEN . Dhstrct Judge

This mutter o

= AN r_' Gt ".'..l'l.'\-u'i' Iy

wetibinmors meon
and respondent [LHs

wion for reconsideration of

=pondent M nigre-

ment, Ine's m

thie Cowrt's Memorandom Opinion and Diesi-

il
MeEmirran-
Decigon which  pespons

v L R LY e L

gvidenci That portion af thi

ung

Liramion

lum Uy

lent 1s aaking the Coo roconasler onn
third

cerns [T

T EELEY a2Fl if ol |"- reisl BEE WELH
: 1
LI orurimadly

o’

FLL (doc. 33, ppe 2-11)

{uFrement thia o ELFO-

claimes] Lhat i

;-r:ut:||r.:|:- Award wouls Jrallnlb

potiey of the Umiecd Stales, i Lenn @l

Lanvention on Lhe

Article
Foreemenl of

Fizar HETL

Foreirmn

1 Deeemlbor

Convention i3 eeddiflied in Chap-

SRl | el

"retmErELIne o

LW may
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i3 soupht finds that: b Lh recopnrtion
or [ nf-:-.-n-r'-u-r.' -lr '.|;| award woualid be eon-

eretion, i order Lo presorve the integrrity
of 10T srbitration.

trary to the public policy of that coantry.
Convertion Article ¥, paragraph 2

Hespondent elaims that Mr, B Zen, the
nriutrator mominated by FCl had served os
counsel for FCI in at least two other legal
or arbitral procesdings, and that these facts
were nod disclosed tw 1D, and that the
nondisclosure of the relationship ia fatal to
enforcement desjute the [act thal the arbe-
tration was gpanimous and even though
nctaal fraud or ldns, may be incapable of
proof. There iz a fartusl dispote as to
whether [L} had constructive or other no-
tice af Mr

PLUI responded that Mr. Sen was chosen

=en s relationsh P witk FCL

property under the ICC rules, as well as the
Lamventiod

1LZ] In our Momorandum Opanion 5§
Urder (doc. 3 we obhsereod that “1fe TR
rules applicable at the Ume mode-nS men-
tson of newtrality, and net upill thé 1995
T rulen became effectivg was W ‘inde-
pendent” arbitrntor requiped "N\ 1D hos sub-
mitted an Impresive Midswil of BRobert
Willmm Meteall Thtmpesn, a solicitor of
the Bupreme Coutt ol Judicature of Eng-
land and Walefwiho worked in the Socre-
tarint of the Seurt’ of Arbitration of the
Internatidng\ Chamber of Commeree, be-
coming Seeralary Generul of seeh Court on
May WO, where he served until Feliru-
Arp =077, which affidavit wes aiinched
Lo 10%'s reply (doe. 50}
waked for his opinion and the factoal and

legal bania pPporiing i na o whelthar

Mr. Thompeon was

urder the 1955 rulos an arbitrator nominat-
=] '-\.I:||_|| el Lo \||.,L|.-
provil or disgualfication due to a prior
close relationship with the parly oppoinbing
him and notably dus LW i..ﬂ._-l....._;l:. acting as

b
I

od by a party mij

legal counse! to that party™ (paragraph Th

Mr T':l-.-rn|-.--.-n conciuded as Tollows
= loth under the 16955 and 1975 rules,
Lre Loart of Arbilration af the [alerna-
tional Chamber of Commerss, the instita-

Liom which admimslers and sontrels [0

wrintrntione, resorved 1he poweEr Lo disage-

prove or desspualily arbitrators, in ila dis-

1\ It by
FCI in the instant proceeding that andor
the 1955 rules & party-sppoinied| achfitra-
tor was not required to b indopendent
and disqualiflication would fSeLdeedor inck
of independence, Somy sipgpert of this
theory is sought to be Nund in the text
of Article 24 of thg 1975 rules which
specilically progodeg T reference o inde
.’t"l'l"lf-"'. mil |-r'iur
riules

a0, It 6%uwe Yhat the 1975 riles make it
expliciNthal®a party shall nominate oaly
ap Spiltpendont’ Further-
wofe,, the court of arbitrstion, making
undnd Lha

apparently has besn alleped

EWiElAEF m  Lhe

nrhabrslor

mographical «ata which the
..-;.|-|I.' it with
has zn obligation o approve the nomina-

arbitrator nomines fs io

tion only of ariktrators whoe, prima facie,
are mndependent of the pariy appotnbing
them b

Henoe, under the 1975 rules, the
Court has n more explicit mandate to act

ORI OW'n ERITRALLYE LD ESreen .'l.'l.l'l-_'-'-nll:'l‘.i-
naled arbsbrators, and to appeint only
those, who from the information Fiven Lo
them by ithe arbitrator, appear Lo demon:
strate sullieient gualithes of independ-
T d

21, However, nothing in the text of Ar-
tcke 24 of tho 1975 ru!q_'g-;l I‘_al.'_-||; o do
with the mromination and appointment of
arblratars, and the sdditionsal burdens of
the Court of Arbitration in reapect there-
la, removes the ]H'l'\-\.=.|‘|i|_[_|,' al tisgualifica-
tion of an arbitrator ot the inatanon of
the other party, a provision which re-
mains sulelantnlly the same wnder the
155 rules (Artiele T4) and 1975 rules
[Ariele 27) As hos boesn i-||||[.|_-d et
sbova, lack of independence hos boen, in
the ICC practice. a couse for disgealifies-
ton ander the 1955 rules. [t continues to

be so wnder the 1975 rulen

® s s . a .

26, Mr. Spiegel, Distriet Judge, in the

pofitext of the present ':q_H'I_I_-II.-":I_ his
statied in his Memornndum of Opinion

apd Deciion
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The [CC rules applicable ol the Lime
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