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“Even in the absence of injury to itself,
an association may have standing solely
a3 the represeotative of i membe

; The possibility of such repre-
sentational standing, however, does not
eliminate or sitenuate the constitutional
requirement of a case or conirove

. The psociation musi
1.I1|l. ity mambers, or any one of L
sullering mmediale or
a8 & reault of the challenged

Lhe

sori that woild make inble
cise  had the emseives
brought suit"”
422 118, 490, 511, t. 2RI, 211, 45
LEd3d 343 ( Lalbong  omiibed)
Here, the om Heges that the mem-
bern of tion, whi nelucle epilep-

subjocted to discrimination
promotion opporiunities, | *
ince these allegations siale an in-
i tnm:m:ﬂlhﬂ:u'thpmudpﬁun‘m
$H‘.‘ allegations of injury Lo the members
af the organization sulfiee Lo give Lhal or-
ganization standing, the Foundation has
standing 1o sueH

The molion o dismiss is denisl The
plaintiffs moy asseri a privote Aght of oe-
ton undor section 503, all avnilnble admin-
istrative remedies have been exbaosted, and
the Foundation has standing to sue.

It is 30 ordered,

I3 The complaint alleges in addion, cthat the
Foundation's patient care programs and mede
cal identificatsnn programs have been pnpures)
by Can Ed’s palicies ihet encourage +pileptics
to conceal their disease, and that is programs
of public educatisn are Enjured by Cosf Ed's
podicies Lhal “perpetuale the stigma and stereos
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AN"AMTOIL CO. v. SOCIALIST i*Ei:-JlL@'t‘.‘Illr A 1175
Clie mn 4K2 F.Supp. | 1T { D80y

LIBY AN AN OIL COMPANY,

Flaintiff,

.

PEOPLES LIBYAN ARAB
HEY A, formerly Libyan Arab
Republic, Delendant

Mise. Mo, TS=AT.
United States Distrct Court,
Castrict of Columbia,
Jan. 18 1380.

An oil eompany broughi setion to con-
firm and enforce an arbitration award
pguinst Libys. The Distriet Court, John
Lewia Smith, Jr., J., beld that: (1) the eourt
had jurisdiction; but (2] comtracl rights
from certain petroleum concessiona entered
into by the oil company and Libya did not
constitute for purposes of the
Hickenlooper Amendment Lo the Foretgn
Assistnnes Ael of 198, mnd thus soch
amendment, providing an exception to ap-
plieation of the act of stale docirine, was
nol applicable; and (3) Libya's repudiation
af contractus] shiigotions, in course of na-
thonalization, was not shown Lo be in wiala-
tiom of international law merely because the
oil company was perbaps pot satinfied with
the rate st which Libyas was prepared to
recompense Lthe company, and the act of
Libys not having been shown to be in vicla-
tion of principles of international law, the
Hickenlooper Amendment providing sxoep-
tion to ast of state doctrine, was inapplica-
ble for such reason alse.

Recognition or enforcement declined.

1. Constitutional Law &=305(5)
International Law =10.42
Before Unpited Slates courts may exer-
cise jurisdiction over foreign soversign, For-
type of epilepsy.” (1 0T) Because the allega-
mdmlnmmd‘hm

uu-u mmm
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eign Bovervign |mmunitics Act requires
showing mol only of peculior resscns fur
denying sovercign immunity but also of
compliance with traditionnl requirementa
for in personam jurisdiction, including re-
quircments of due procem. 9 US.CA.
§§ 201-208; 28 US.C.A §% 1330, 1330(a, b),
1332 aj2-4), 139100, 441(d), 1602-1611,
VE0GHa), 16041508, 1608, 1608{a).

2, Internationil Law a=1032
Where Libya by special mﬂmﬁ

ariginal concession agreed with odl
io arbitrntion clnuse, Libyn waiv
af umrurui.;g:l:l immunity for pu lesd-

e " jirsdiction statute, jrrocess

o srements for o becn met,
court had jurisdictio ize and en-
force mward, & n wheiher 1o
exercise such remained. 28
UECA, 55§ #Us
C.A. § 207 ion on Lhe E-m:mﬂr-m

ent of Foreign
V. ¥V, par. Ha), o USCA

%-dmd Law =104
ice eounseling judicin]l nbstention

puasing on eflectiveness of acls of

o foreign sovereigns is termed the “act of

state doctrine”

S publication Words and Phrases
for ﬂhurp-imlmrunmm

4. Internntionnl Law s=j0.8

et of state doctrine does not demy
oo o jurisdietion once it hes beon me-
quired, 28 USRS CA § 1230(n, b).

b International Law ==10.16

Contract rights from certain petrolenm
concessions entered into by il company nnd
Libya did not constitute “property™ for pur-
poses of amendment to Farelgn Assistance
Act of 1864 and thus such amendment, pro-
viding exception 1o application of act of
state dectring was not applicable. Foreign
Assintance Act of 1964, § 620HeNZ) as
amended 22 ULS.C.A. § 23T0(e)2).

& Internatiomnl Law == [0.15

Libya's repudiation of contractual obili-
gationa, in course of natlonalization, was

452 FEDERAL SUPPLEMENT

Gerald Goldman, Washinglon, . C., for
plaintiiT.

Preston Brown, Washington, D, C, for
defendant,

MEMORANDUM
JOHN LEWIS SMITH, Jr, District
Judge.
The Lilvan Amersn O Company

(LIAMCO) brings this action to confirm and
anferes an arbitration award resderod on
April 12, 1977, in Geneva, Switserland,
against the Socinlist People’s Libyan Arnb
Jamphirya {Libya). The arbites] award was
renderod pursuant o o clause contained in
certain pelroleam concessions entered inte
by LIAMOO and Libya in 1855 In 1978
and 1974 Libya nationalized both LIAM-
C0's rights under the conceanions and cer-
tain of its oil drilling equipment, Follow-
ing umswcoesalul negotiations regarding
compensation, LIAMCO rejected the terma
of the natiopalization and initisted proceed-
ings under the arbitration clavse Libya,
maintaining that the natlonalization super-
seded the concessions altogether, refused to
participale in the Genevs procesdings.  The
matter is now before the Court upon LIAM-
C0's petition for confirmation of the award
and Libya's opposition, styled a motion to
dismiss. LIAMCO invokes the jurisdiction
of this Court pursuant to 2§ TUSL
) o e S
sintes), arguing is not immune
under the Foreign ShiRilgd Siadesities
Act of 1976 (FSIA) (cRdige @ 68 211S.C.
§§ 1330, 13XAal2)44). 19T, 1441(d), and
1602-1611).  LIAMCO further contends
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LIBYAN AM. OlL C0. v. BOCIALIST PEC
Clir &5 €42 F Supp. 11TH (19803

that the Convention en the Reengnition anad
Enforcement of Forcign Arbibral Awards
(Conventwn) (eodilied at 9 Usc. &5 201-
208) requires the ennlirmation of Lhe award,
Service has besn ﬂuml.ﬂ'lni wilk th aoeord
with the torms of 28 US.C. § 160E He-

litity of the underiying award
maounta o two proaged defense m‘u

that thia Cowrt is without jurisdi
second, ihat even shoald the i
Jurimdiction, it should refrod Iurl:—

ing the award under the
cause ol the acl of state

spondent Libys does not :h:llulf.- iz v &

Libyn = a f te, 28 TUSLC
§ 1603 a), and entitled 1o immuni-
ty from iction of the Umnited
Statce coaf ing o the FSIA, 28

e 5 |
an exceplion to immunity can
trated, Lthen this Court has juris-

bion pursuant to section A, provided
the requirements of subsections (a) and
(h) mre mel

[1] The legislative history clurifies that
bhefore United States courts may exercose
Jurisdiction over u lorelgn sovercign, the
FSIA requires a showing not only of partie-
ilar ressses for deaying soversipn immuni-
ty {§ 133a}), but alse of the traditianal
requirements for in persasam jurisdection,
including the requirements of due process
(§ 13300b)).

(b} Fersonal Jurisdiction —Section

1330k} provides in effect, o Federal fong-

arm siatute over forelgm states s

The requirements of minimam Jurnﬂ.n:-

tional contacts and ndeguate notice are

embodied in the provision. CF, fnterna-
tional Shoe Co. v. Washimgton, 326 U5,

310, 66 5.0L 154, 90 L.Ed. 95 (1945), and

MeGee v. International Life [nsurance

Co,, 3556 U.5. 220, 223, 78 SCL 184, 2

LE42d 223 (1957}, For personal juris-

diction io exisi under section 133b), the

claim must first of all be one over which
thie district courts have ortginal jurisdie-
tion under section 1330{a), meaning &
claim for which the foreign state is not

a=A607, requires some conncc-
poen the lnwseit amd the United
, OF un expreas or implied waiver by
ofeign atate of ita immunity l':n:rl:u
I These immunity provisions,
I:nr. prescribo the necessary con-
Lacts which must exisi before oor courts
can exercise personnl jurisdiction. He-
sbdes incorporating these jurisdictional
contacis by reference, section 133Kh) also
satisfies the due process requirement of
adequale potice by prescribing that prop-
er service be made under seetion 1608 of
the bill, Thus, sestions 1330(k), 1608 and
168051607 are all earefully inlerconnest-
eif. HERep No. 1487, Bdih Cong., 24
Sess. 13, reprioled fn [1976] US.Code
Cong. & AdminNews, p. 660M, at 6612
Subsestbon (b) states thatl “[plersonal juar-
imlicthon over a foreign state shall exist as
to every claim for reliel over which the
distriet courts have jurisdiction under sub-
spction (a) where servies has been made
under soction 168 of the title.™ 28 US.C
§ 13ib). Petitioner avers that § 1608
notice hna boon given and respondent doea
ot contest thin prnt, [t remains to deter-
ming whether one of the exceptions o jim-
mun|L;.' umder sulasclion ﬁl.} .I#h
[Z] As noled in the legislative history
quoted nbove, original jurisdiction umder
sulmection (n) may be estnblshed either by
“mume copncciion belwenn the lawsgit snd
the United Stotes, or an expreas or implied
warver by the [oreign state” (emphasis
added). Section 1605{a)1] provides that a
foreign state B mot immune i it has
“waived its immunity elther explicitly or by
implication.” 28 USC, § 1605ak1). Peti-
tioner LIAMCO muintsins that Libyn im-
plicitly waived ils soversign immunity by
expresaly agreeing to the arbitratien and
choice of law cluuses negotinted in 1966 and
1267, more than ten years after tho conces-
sions ware originally entered inte. LIAM-
CO supports ita interpretation of the effect
af those clauses by reference to another
passage in thbnifedhGltatesory of the
FSIA. Page 3 of 21
With respect to implieit waivers, the
courts have found such walvers in casea
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wheere i loreign stale has agreed o arbi-
tration in anoiher couniry or where the
foreign state kas pgreed that the law of &
particalar country shoubl govers a con-
tract. H.E Rep. Mo, 841487, Bith Cang.,
2i Sesa. 18, reprnted fa [1976) US.Code
Cong. & AdminMews, pp, B60M, 6617

A roceni cnse in this Courl also supporis
thia view. In [pitrade IntT, S.4., v.
Republic of Nigerin, 485 F.Supp. 524 |
C.197E), anm mction [or enforcement o
srbitral sward based on bresch of
the Court held thal the forei
“ngroement to sdjodieate sl
ing nder Lhe contraet in

wias lnw and by arbd
tional Chamber af
tute|d] a waiver of

immunity an-

der the Aet” pp. ai B26  As in
thie prosent ward wis granted in
a forelgn j n hui sought lo be en-

coas pl bor, the arbilrs-
ta by Linmeo and Lilya
amendment to the cryrinol
n. The 195 agreement had pro-
that any cventusl srbitration should
place in Libya's capitol, Tripoli. The
zsir thal LIAMCO proposed (n 1966, how-
ever, provided that arbitration should take
place cither where the parties agreed, or
where the arbitrilors might agree. Libya
sgreed w thin provision.  Although the
United States was sot named, consent to
have a dispute arbitrntod where the arbitro-
tors might determine was eertainly consent
s have it arbitrated in the United States
Libya thus waived its defense of sover-
egn immunity for the purposes of § 1330{a)
and because there is no suggeation Lhat the
requirements of notice under § 1330(b) hove
not been met, this Court has jurisdiction to
recognize and enforce the award.  The
question of whether o exercise that juris-
diction remains.
The act of state doctrine
The Cenvention umder which LIAMOCO
witikid kave thm Court confirm Lhe arbitral
award plninly favors enforcemant of for-
eign awards in this forum.
The court shall conflirm the award un-
lean it finds one of the grounds for refoaal
ar deferral of recognition or enflorcement

enforcement is sought determines

at "[the subject matier of the difference

not cagiakibe of settloment by wrbitration

under the law of that country.” 9 USC
§ 201.

The "subject matter of the difference” in
thin cnse is Libya's nationalization of
LIAMCO's nassts nnd the raie st which
LIAMCO should be oompensated for the
assets taken under that nationalization.
Should that rate be determined according 1o
the terms of the original concessions (by
arbitration), of akould it rather be deter-
mined necording 1o the provision of the
nationalzntion laws Lhemsalves (by Libyan
commitiee)T

[3-6] Had that guestion been brought
before this Coort mitlally, the Court eould
not have ordered the parties 1o submit Lo
prhitration boesese in so doing it would
have been compelled to raie on the validity
of the Libyan nationafization law. That
law by its terms abrogated the concessions
enbirely and vested exclusive delermination
afl any compensalion in o spesdal commities
provided for o the same law. The prastics
that counsels this judicial abstention from
passing on the effectiveness of the acta of
foreign sovereigns o termed the act of stule
doctrine. [t finds its clossic American ex-
pression in the Bupreme Court case of Un-
derhill v. Hernandez, 188 U.S. 250, 18 8.C
£3, 42 L.Ed. 456 (1897

E‘ulrjr mmﬁuﬂmihﬂﬂﬂhm
spect the independonce of every other
sivereign state, and the courtsa of one
country will not sit in judgment on the
acta of the povernment of another, done

within its own territory. 168 US at 252,

18 S.Ct ot B4, ]
tion once it has been RAQSA Of 21

It requires only that when it b made to

sppear that the forvign government kns



KIRKLAND v. N. Y. STATE DEPT. OF CO
Cliw as 683 F.Supp. 1179 {1980

acted in a given way on the subject-mat-
ter of the litigation, the details of such
action or the meril of the resolt cannot be
questioned, but must be aceepted by our
couris s a rule for their decision, MR-

Co, 485 F24 1355, 1872 (24
re on other grounds, sub nom,
nhill of London, Ine. v, Republic
425 1.5, 682, 88 S5.CL 1854, 48
301 (1976}, nor have courts found

caud v, American Metal Co,, 246 US,
A0, 38 5.0t 312, 314, 62 L.Ed. 733 {15 .\;L the repudistion of contractual obligs-
Ve

Since the ruling in Ubnderfall, courts
congistently found a foreign state)
nationalization to be the clasaie al

an act af state. “Ex i the
property of an alien withi undaries
of the soversipn state o itbonally eon-
sidered o be puhblic the soversign
removed (rom judic Liny by applica-
tion of the act rubric.”  Hust v

Aabil i F2d 68, 73 (2d Cir.
197T), cert. 434 1S, 084, 08 3.0
608, 57 @ d % 4T7. Furthcermore, other
b tion deeroes by the state of Lib-

to the decroes allocting LIAM-
mud boen considersd &8 sovereign acts
purpases of Lthe act of state doctirine.

the Court noted in Hunt,

We conclude that the political et com-
plﬂh:d ol hire was cleariy within the act
of sinte doctrine and that since the dis-
puted pleadings inevitably eall for o judg-
ment on the seversign acta of Libya the
claim |8 non-justiciable. 550 F.24 at 78,

Petitioner argues that even if the act of
state doctrine should be applied in this case,
the exception embslizd In the Hickenlooper
Amendment to the Foreign Assistance Act
of 1064 would sifl require this Court o
dochife this cose. The wmendment pn:ridu
that unless the President, for foreign poliey
rensone, suggests olherwise, cogris most
Aol decling on the ground of the act of state
doctrine to decide the merits of &

claim af title or aother mght Lo propecty

based wpon (or troced though) a
confiscation or other taking after Janu-
ary 1, 1958, by on act of that siate in
violution of the principles of inlernational

law. 2 USC §2370{e)i)

The President has made no lumﬂinp n
this matter, but petitioner has failed to
shiow that the amendment’s fequiremaents
have besn met

The contract rights that lie st the beari

tions amounis to o “confiseation or other
taking,” as those terms nre employed in the
statute. Oecidental of Umm af Qay., Ine v,
Cithes Service Ol Ca., 396 F.Supp. 461, 472
(D.C.La 1975). Finally, petitioner has failed
to show that the takimg was in violation of
international lsw, The naotionalization pro-
visions of Libyan [aw established means for
LIAMCO to recover its iovestment. He-
cause LIAMCO may not have beon satisfied
with the rate at which Libya was prepared
Lo recompense Lthe company does not rendor
the orginal naticnalization in vielation of
internutional low.

For the reasona set forth above, the
Court declines to recognize or enforee the
arbitral award. An ordor consistent with
this memorandum fallows

Edward L. KIRKLAND et al, Plaintiffs,

Y.

The NEW YOHRK STATE DEPARTMENT
(F CORRECTIONAL SERVICES et al,
Diefendants,

and

Albert Riklers and Henry L. Coons,
Intervenors-Defendanin,

and
Dennis Fitzpatrick et al,
Intervenors-Defendanta.
Mo, T3 Civ. 1540,

United Stiates Distriet Couart,
£ D New York.

UnitedStates
Page 5 of 21
Plaintiffs and defendants made sppli-

aof petitioner’s claim do not constitute prop-  cation in employment discrimination casc



l LISBYAN AMERICAN OIL COMPANT v. SOCIALIST PEOPLE'S LIBYAN

ARAR JAMAHTEYA
Brief for the United States Gowernment {15@

O laintiff-Appallant-Crossappelles,

< , ¥
@ FEOPLE"S LIBYAN ARAD JAMANIRTA.
Q~ Defendant-Appal les—Crossappeliant.

5
Qum FROM THE UMITED STATES DISTRICT COURT
@ FOR THE DISTRICT OF COLUMATA

BMIEF FOR THE UNITED STATES AS AMICUS CURIAE [

In enacting section 1695(al (1] of the FSIA, Coogresa manifestly
@ Lntefided that an arfbiefaticsn affeedent should confticute a
walver of forelgm soversign Lmmupiry. The legislative hiswary
sxpreanly mentions as examples of implicit waivers “cases where
& ll:rrl.].q'n scate has agreed o arbitration Lo another Sountry or

where a foreign state has agresd shat the law of & parsisular

*[The excerpts have besn reproduced from the Brisf for the Unived
States as Apicus Curige. pp. 312-17, and the entire Sopplenental Memoran=
dim for the United States, filed with the 0.5. Court of Appeals for the
Digerict of Columbis Circouir on Juna 16, 1980, amd Hovembsr 7, LS00,

reapactively. |

United States
Page 6 of 21
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counery should govern a contract.® H. Rep. No. 94=-1487 ae 18.7

To date, cnly one atker esurt has had cccasion to interpret @
apply the waiver provisicn of secticn 180%5{a} (1} with re

to the enforcement of forelgn judgments, and Le r\!tchQ samp
result as the court below, ¥it., that an wrm% itrate

in a thisd country conatitutes a wvaiver of for overeign

li= af

ieuniey. Ipitrade International, A.5. :
Migeris, 465 F. Bupp. 824 (D.D.C. 1978).
furthersore, Congress sleacly ppfv chat any attespted
withdeawal of the walver of i=muni be ineffective unlesa
whe withdrawal is in nmmdm%th the terma of the original
waiver. The Houss Heport section LE60%5{al (ll's
lizitation on rﬂn:l!::'.m(? waivers of imsunity by stating
that "a foreign sta has iLnduced a privates percson into
a contract by pr not to invoke its Lmmunity cannst, when
a dispuze ari @u back on it3 promise and seck to0 revoke tha
waivar uni ‘I'L-;ll]r.' H. Hep. Ho. 94-1487 ac 13.
1605¢a) (1) =uat be applied &y the courts not cnly
whE itration agreement explicitly stipolates the United
g a3 the situs of the ardicrarcion, But alss whers, as harce,

achbitraticn properly takes place in any stace which is
party to the New York Comvention. This iz sc becaose the
$ Dnited Scaces has undertaken a treaty commitment in the Con-
$ wvention ©0 recognize and enforce in United States couzes forelgn
arbitral awards made in the territory of scates who are members
of the Convention. Switzerland 1s such a stace.

It ia of no moment that the arbitraticn agreement here
involved did not expressly provide for arbitration in the
tarritory of a state which is a parcy to tha New York
Convention. Libya should not be heard to cdntend that it

did not foreses that the Conventicon's snforcement process

might be triggezed in the Cpited Scates and that, thersfors,

United States

128 Page 7 of 21



it did mnot walve [ty i=munity from enforcoment jurisdiction
within the meaning of section 1605(a)(l). Though Libya zay
not have expressly agreed =o a specific pitus of ubig,g_#g._?j.
it manifestly agresd £o & clear proceduse for dlu;- :
mining thae situs: failing agreesent betwesn ths pq.r:.l.u.

the situs would be chosen by the tribumnal. LibyR fust have
foresean that ths etribunal mighe ﬂnligﬂutq as)=ha situs cne
of ths countriss that are parties =a ﬂ! Nﬂvlnl:ia.-l..'ua.nd

Ehus must have foresesn the pu-:t;hm\k ﬁ-’! enfarcament 1n

any s3tate that elither wms or m.i.-ﬁw‘h-:il:m a party, including
the Uniced Staces. Having MIMIEH; to this method of chosaling
the situs, Libya cannot mmtd the application of the
Conventisa. &

Thers ia no comatigutional infirmity in enforcing tha
arbitral tmdﬁ:gﬂp&mu circumstances. “Coatacts”
batwean the deférifant and the United States are not reguired
where the iud#ln: sought is not an adjudicazion ab initis
en thl*ﬂ’ﬂ(u but rather the enforcement of an award rendered in
a lq‘i.hu jurisdiction where the defendant had the opportuniey
to/appear and contest the entry of judgment. Shaffer v. Heitner,
433 0.5. 1B¢ (1377}, specifically distinguishes betwean the
jurisdictional "contacts® threshold applicable to an ad4udicatisn
op ths merits and a lesser jurisdictiocnal threshold for enforcement
of another tribonal®s :Iu.dmnt.gy Although the Shaffer
discussion concernsd the anforsebllity of a sister-stats
judgment under tha Full Faith and Creditc Clausa of the
Constitution, there LS no reascn not to consider Lt sgually
applicabls ta recoghnlitissn and eaforomment of an arbitral
award within a treaty framewerk.

In sum, Libya's implicit consent to suit in the Tnited
States to enforce the arbitzal award removes any possible
conatitstional cbiection, and thare is mo cbatasls to tha

axarcliss of jurisdictisn pursuant to tha FSIA.

129 United States

Page 8 of 21




30/ It is now eatablished international practice that by
éntering into an agreament o arbicrate a dispute, & state
waives its immunity freom suic. PFor example, Section 9 of fhe
Coited Eingdom State Immunicy Act 1576, c. 33, reads as Zollows:

[l] Whers & State has sgresd in writing o
submit & dispute which has arise, or may arise.,\
to arbitratisn, the State is pot ismine as r-rﬂu:t.l
which relate to the arbitzation.

{2] This sscticn has affect lﬂjlﬂ-" l.:r

contrary provision in the arbieracisn t and
does not apply to any arbitsatiom ag s Srean
Btates.

10a/ In Terlinmden B.V. v. Central Bank ‘af Wieeria, ___F.Supp.___
.D.X.Y,, Bo, 79 Civ 1150, Apr. il _ﬁ. a Dotch corporacion
brought an action for tnt!.cip-mrr_.:ﬂ.nh;h and repudiation of
an irrevocable letter of credit estsblis in ies favor by the
Central Bank of MNigeria. As one of jurisdiczional bases of
suie, plaineiff urged chaz thl:gupll Bank had isplisitly waived
its imsunicy because the co at betwesn the Stats of Hi;E:I.I
and the plaintiff - which gavs T to the letter o £ =
contalned an arbitration €ladss. The district court held that
that jurisdictional bagis ‘way unavailing, saying (slip op. 39}
[Pllaintiff ® # % hay decided not to sue upon
tts cement agresment’with Nigeris, Instesad iz bases
its claim upon\gfe-Verlinden letter of crediz. But

that Instrzent,vunliks the contracet, is deveid of
mOy prov accepting foreign law for its inter-
pretatich, does it pame any foreign tribunal for
arsieration.

By dlctez; the district court guestioned wvhether "a
\state which agreea to be governsd by the laws of 2
country = such as the Nethsrlands - is thereby
rom asgerting itz immunity in an American couse"”
agis In original; slip. op. 41=47) civing Ipitrads, SUDTA.
= e submit below, there is a distinction between a4 walvel

ign immenity for purposes of adjudicating & disputs
Lﬁ".l.:rl:l.tid* and a walver of sovereign ismunity for purposes of
enfareing A4 judgmane rendared by a forsign tribusal chosan by
the partiss. The Ipicrads decision, we submit, i3 Clearcly
COITECE,

AL/The Convention wvas adopted &t New York on June 10, 1358

and encered Lnto force Jupe 7, 1959, wall before the rensgotiation
of the arbitration clayse of the concession agreesgnts. Switzerland
becams a party effective August 10, 1363 and the Unized States
affective December 25, 1970. Today over 50 states are parties.

Ji/ The tribonal itself consisted of a scole acbitrator chosen

by tha President of the Intsrnational Court of Justice, Ikt

is reascnabls to assume that the President of the Court = himaelf
an official in the United Nations system and charged with
responaibility for nevtral dispute setctlement - would select

an arpicrator experisnced im the workings of that system. It
canpot have surprised Libya thae the arbietrator so sslected
chose ax the pitus of the arbitration one of the world's
principal centers for arbibral activicies, in a state party

to the Convention.

United States
130 Page 9 of 21



33/ Tha Courtc scated (433 T.5. &t 210=-11, m. J6): “"Oncae it

beaan detersined by a court of competent jurisdiction that
ths defendant is a dabtor of the plaintiff, thare would saam
to be no unfairness in allowing an action to realize cp”Ehat
dabt in & Stats where the defendant has propacty, whather pr
not that State would have jurisdiecion to determine/the“afistance
gf tha dabt &z an original =attar.”

United States
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IN THE NITED STATES COURT OF AFPEALS
FOR THE DISTRICT OF OOLUMBIA CIRCUIT

Hos. E0-12107 and HO0-13%2

LINYAN AMERICAN OIL COBPASY ,
Plaintiff-Appallsgt=-Crossappellee,

L

SOCIALIST FEOFLE'S LIBYAN ARAB JAMAHIRYA,
Defendant-Appellee-Cronsappellant,

O AFFEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTREICT OF COLIMEIA

We pubmit this supplamantal memorandum to address the
i.qgn ol this sult of the judgment rendered by the Swiss
tu-;lnl Court en Juna 20, 15980 yu following the sub-
misnion of our initial amicus brief.

Libya contendas in ita brisf of Aogust 20, 1980 that
the Swiss judgmant has, Ln effect, set aside or suspanded
LIAMCO"# arbitral awvard sgainst Libya and that, Ln conse=—
guence, snforcemant of the award in the United States is
barred by Article W(l) (e] of the New York Comvention (Libya
Br. 11}. & Libya further suggests that ocur sarlisr amicus
brief supports its contentions (id., at 11, 15).

We do not share Libya's wviews as to the preclusive

effect of the Swiss judgment on these proceedings, nor does

132 United States
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Libya's characterization of our earlier submissions
accurately reflect our position. We address these matters
below in further support of cur view that the New Yaork
Convention requires confirmation of the award by UAifed
States courts.

ARTICLE V(1) (e} OF THE NEW YORK COW\ OF DOES
HOT BAR COMFIRMATION OF THE \JIERE SINCE
TIBTA'S ASSaTS I SUITSERLOMIND POT o TRE

VALIDITY CF THE AMARD.

1. In an effort to execusé in Switzarland on the
arbitral award here in ug’:u..um sought - and the Turich
District Court issued -‘en attachment order permitting
LIMRCO to seize "all\fipancial assets of the Gtate of Libya
and Libyan governmental organizations® at six banks in
Turich H:_,,.-il_;ﬁﬁ;ﬁ:’nt 4} . ©On the authoricy of that order,
the m;—é@iﬁ;puuu Office of furich levied on bank deposita
of vagibus/Libyan governmental organizations [(id.].

Bypassing the Cantonal appellate courts, Libys filed a
"é‘gnﬁu:uuml sppeal” with the Swiss Federal Court, urging
£hat the attachment and levy were wiolative of Libya's
immunity under internaticnal law, and asking the Federal
Court to guash the attachment order and to nullify the levy
(id.). In les judgment of June 10, 1560, the Swiss Federal
Court guashed the actachment crder and nullified the levy on
the ground chat Swiss sxecution law reguires a “"sufficient
dossstic relationship® between the underlying sranssction
and Switrerland as a predicate to execution action against
foreign state-cwned property (Tr. Judgment, 12, 1E).

Libya now contends that the Swiss court's denial of
execution in Switrerland is eguivalent to a setting aside or
suspenalon of LIAMCO's arbitral award againet Libya within
the meaning of Article Vi{ll (e} of the Wew Yark Convention.

Libya Br. 10=15. Based om this premise, Libya concludes

United States
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that "since the purported sawvard la not snforceabls in
Ewitzerland whare it was rendered, it may not bs conflirmed
in the Onited States pursuant to the Conventlen.® Libya Brd

15.

Libya"s argument, we submit, is bottomed on ad ins
valld presiss. ¥

2. Article Vil) (e} provides s defense/ th epforcement
enly if the award “"has not yet become binding-on the partiss,
or has been set aside or suspended by 'a compatent authority
of the country in which * * * tha€ sward wvas made® (emphasis
added] . The burden of llt-l-huﬂq..ﬁl this defenss, liks all
other defenses under the Convention, is on the pacty

resisting enforcement.

The judgment of thd Swiss Federal Court refutes the
contention that the&eonditions specified by Article Wil] [e)
have been ll!'gh. THat judgment speaks only to one guestion:
whethar messures of execution to enforce an award rendeced
in Switze®land can be taken in Switzerland against foreign
stage\property under Swisas domestic law (Tr. Judgment 12-
1) ., Tha cparative portion of the judgment does not in-
vRlidate the arbitral award but merely annuls the efforts
made to levy against Libyan assets in Switperland. Nowheras
does the Swiss judgment vitlate the binding character of
the award as betwesn the parties and, in conseguence, the
Judgment dows not “set aside”™ or "suspand® tha sward within
tha mesnlng of Articla V(1) (el. Indesd, the Swiss couzt
gives no Indlcation of any Libyan challenge to the walidicy
of the sward and treats it as fully binding chroughout the
Judgment (eee,"e.9.; Tr. Judgment at ¥, 15).

J. The Swiss judgment does not isplicate any inter=
national cbligation of Switzerland and, speciflically, any
abligations assumed by Switzerlanmd under the Hew York

Convention., The judgment explicitly recites that it reses

United States
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en Bwise sunicipal law and not on lnternational law (Tr.
Judgment 10, 12-14). Since the award was renders in
Ewitzerland, lte enforceability in Switzerland waw-fiot
governed by the Conventlon, which by the fEfwms\of Arcicls I,
paragraph 1 appliss only "to the recoguition”and snforcsment
of arbitral awards made in the terpleery of a State other
than the State where the recognition and enforcement of such
awards are sought.® Furthersore, !n ratifying the Convention,
Switzerland made a declacd€lon as contemplated by Article I,
paragraph 1 of the Comwvestion that Lt "will apply the
Conwvention to the recognition and snforcemant of awards made
only in thae ummi—r of ancther Contracting State.” 2

Thus; confirmaticn and enforcemsnt of this arbitral sward
under theCopventlon - in countriss other than Switzerland =
iw anstssue which Lls not affected by tha Swiss declsian.

Tﬁ negotiating history of Article Wi(l) (e) shows that
dtwas not the intent of the drafters to make snforceabilicy
in third countries contingent upon actual enforcement in tha
country where the awvard was rendsred. On the contrary, ths
conclusion cleacly emerges that third countrisas are undsr an
obligation to enforce an award rendered in the terricory of
a4 member state regardless of the action or inaction af ths
snforcement suthoritiss in that state, except in the narrow
circumstances enumerated in Article ¥.

The drafters of the Convention comsidered amd rejectasd
alternative spproachss that would hawve "sstablighed & mors
direct linkage betweesn snforcement action in the state wherw
the arbltration took place ("rendering jurisdiction®) anmd
enforcemant action Iln othar Contrscting States. In
pareicular, the drafters rejected a "double exeqgustur®
system, that is, a requirement that the svard bs subsitted
to judicial confirmation first inm the rendering jurisdiction

bafors recognition or enforcement could ba granted in another
United States
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Contracting Scate. ¥ Their clear intent was ©0 reguire
enforcement in Contracting States, even though enflorcement

had not been obtained in ths rendering jurisdiction o O
had been denled thers for ressons unrelated to the Q~
validity of the award. B8y rejecting the double exequa

the drafters intanded o minimize the procedural %w-um
and delays that would resale from requiring j

inms in & jurisdiction where, for m—ﬂlll&\ ght be no
assets available for execution.

Bignificantly, Switzerland pla jor role in the

evalution of the preasnt tnmhﬁﬂ Article V(1] (e} and
the rejection of the :m:t%ﬁ exsguatur” approach.
The Swiss Goverament ccame earlier draft "double

far & provision regquiring
£, thes onus being on the party
t. This shift of the burden

of proof all the more justified as in his
suie £ tion and enforcemsnt, the
applicant k is in any case hard encugh

¥ \Imphazix in original.] &f

It notewarthy that on several occasions during the
tions on the drafe Convention, Switzerlard expressed

view that snforcemant in third coentries should in no

way depend upsn enforcessnt in the rendering jurisdiction.

For exasple, in its gensral remsrks on the drafe prepared

by the United Nations Economic and Social council,
Ewitzerland said:

This draft Convention will serve no ussful
purpose uonless it represents a marked advance
over the Convention on the Execution of Foreign
Arbitral Awards of 1§ September 1537. Such an
advance is possible only to the extent that
international arbitral awards are made moTe

t of the lew of thes coun in whieh
Lration takes place. B5LE 8

Subseguently, at the United Nations Conference on Inter-

national Commercial Arbitration the Swiss delegate stated:

The new Conventlion had ©o go much further
than the 1927 Convention == that was the

136 United States
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wvhole parpose of the Conference =- and in
particular the requirement of a double

tir had to be alimifated, ® & #
refore, his delegation was submicting
an amendmsnt (E/C0HF.26/L.30), which
omitted any reference to the Fecourse
open to the parties in the country where
the award had been made. 10/
Though the exact wording of the formulation Bltimately
adopred differs somewhat from the Swiss t, Les
submission goes far to negate the L tentlon that
Switzerland would expect the Uni States to refuse enfarce=
ment of the award simply bec ecutlichn was AGE ‘I.'II'I.I‘.'H

in Switzerland, A

The uneguivocal :%inn of the "double exegquatur®
approach by the drl@ £ the Convention leaves Article
&

Vil) (&) with & t limiged function. That provision

L8 not trigg ere a court in the rendering jurisdictlon
has not ed o annul or suspend the award, &f Has
ruled @ issue othar than the binding effect of the

n the parties. HRather, it comes into play only

zhe validizy of the award ficeslf has besn successfolly
@h.-lhnqn!. In consegquence, if no successful challenge to
é validity of the award is mads in the rendering state, tha
$ . award must be regarded as valid in other Contrscting Scates.
Although, as roced sarlier. Libys resisted sxscution om
the award in the rendering jurisdiction, Lt did nok challenge
iea wvalidiey chers. Indesd, its failure to actack the
valldity of the avard in Switzerland must be taken as tacit
acknowledgament of the unispeachability af the award and,
hence, the inapplicability of Article ¥Vil)lel.
4. In view of the foregoing, Libya's assertion
that "there is obviously no treaty ocbligation to honor an
award which is unenfarceable in the rendering jurisdistisn®
and that enforcement would be a "potential affront o Switzerland"
(Libya Br, 15) is devold of substance., The obligation to

United States
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malntain tha lntegrity of the Convention's enforcement
framework is not owed to Switzerland on a bilateral basim,

but to all mesbers of the system. As a practical matter, 0
the country im which an sward is renderesd may have only
attenuated relationship co the parties of co the t&f

imvelved in the asbitration. A8 we have noted

{supra, p. 6), the rendering jurisdiction ies

all other Contracting States - assumes no ion to
apply the Convention to an award rend n its
ALS
tercitory. Contrary to Libya's tien, the United
States' treaty cbligation is wha pendent of the Swiss
court's action under Swiszs 1 law.
1/
The reciprocity :nn ed in the Convention

1/
and in the terms of ;b accession to the Convention 2

doss not decrace £ foregoing conclusion. Clsarly.
the reciprocicy a8 to the overall scope of the abli-

ﬂl'l:.i.ﬂl'l.:l- af ties and not to the enforcement of any
p.u:-r_t.nulnr! . Bince the award was rendesed in

Ewi in the verritory of a contracting state that
ﬁ: reciprocal imcarnaticnal obligacions toward the
h% Scater and ozher Contracting States with cespect o
itral awards granted in tha territory of other Contracting
$ States = Uniced States courts must eapply the Comvencion o
$ confirm che award. W/ Thus, the circusstance that Swiss
dompatic soversign immunity law bars execution of the awvard
@ in Switzerland is ilrrelevant to the issus whether the swazd

is subject to confirmation here.

COMCLUSION
For the foregoing ceascns, we submit that Article
¥il) (e} of the Convention has no application to the present

cass, and that the award should be confirmed as mandated by

138 United States
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w

the Congressional Act implementing the New York Convention,

1 4.5.c. 207, O
Aespectfully ﬂlui:ﬂdQ‘

ALICE DANIEL,
Assiszant AL

!ﬂll M"*lﬂf.
LORI PISLER DAMROSCH, %

the judgment in the German language, Togecher
translation, was leodged with the Court by an
) by the Clerk of this Courz on September 10,
1580 shall hersafter refer cnly to the translation of

t ("Tr. Judgmenc™).

Article ¥V of the United Nations Convention on the

.5.T. 2517, T.I.A.5. Fo. 6997 ("New York Convenatiss™],
raads Ln pertinent part as follows:

E ggniticn and Epforcement of Foreign Arbitral Awasds, 21

1. Recognition and enforcement of the sward may
s refused., at the r at of the party against whom
it is invoked, only if chat parsy fucnishes to the
compeatent atthority whars the recegnition and enforoe=
ment is acught, proof that:

(el The award has not yet become binding
cn the parties, or has besn set aside or suspended
by a competent authority of the country in which,
or onder the law of which, that award was made.

34 We pote inm passing that, unlike ln the proceedings in
Switzerland, no issus of sxecution on the sward in the United
States is raised in the pressnt posture of these procesd=
ings. LIAMCO's complaint sought a confirmation of tha
swatd, i.e2., an in personam judgment against Libya on the
award, Joint Appendix 7. To the extent that LIAMCC's
prayer alsc sought an order permicting sattachment and
execution on such judgment (para. 2 of the prayer for reliefy
ibid.), the grant n: such relief would have Er-lm -;nif-nl.‘.'
Fremature in view of the express provision of the

P Uhited States
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Soversign Immunitiea Act, 28 U.5.C. lEl0(c), which resds as
follows:

Hoe attachment of execution referzed to in
subsections (a) and (B) of this section shall
be permitted until the court has ordered such
attachment and execution after having determined
that & reascnable pariod of tims has slapsed
following the sntry of judomsnt and the giv
of any notice required under section 16084
this shapter. *

4 Bes Brief for the United States as
and accompanying text. Ses alse Domke.
Conference on In
o .
leming party to Fl.'ﬁ\l'l that the
or has been set aside or

-7 A similar declaration was

5 y tha United Jtates at
the ti=me of ics scceasion.

« 13, infra.

Ef A» one authoritati ntator has noted, “The text
and che pr atory wo art III.Cc {(E/CONF. I6/5R. 17 and

il eapecially)) ul@ ar that it is not necessacy that

the award should n declared to be enforceable
according to the ather local or not: under which it

- reinternational Commercial Arbizration =
§i1.C. realter "Gala

ng the arguaents sgainet double sxegquatur,
the Hethar s delegate sald: "such an & EUFr Was an
complication, as it involwved requirement
itral award should be operative in a country in
enforcement had not been requested. ¥ * * The

in the country of enforcement must be given complete
either to grant an exedqua tur immcdiately, if he
ered that there was no reascn to refose it; or to
it the outcome of procesdings for ics annul=ment insci-
tuced in the country in which Lt had been made.” E/CONF,
26/8R.11, EE:LI'I.:H E Gaja, SUEFa, At p. IIT.C. 07,

.
§ & .M. Doc. EF3B22, reprinted in Gaja, Supra, at p. III.

sl

8/ Id., at p. IIT.A.3.5.

a U.M. Doc. E/SCOMF,.26/5R.11 !'!H%tlﬁ l_-'l'l_ Gaja, I‘HEI!I--
Hp. I1X.£.92. Im the sama i;.u:rm ’ « BE p. .
£.91, the Swiass delegate supported the posicion that the

barden of proof should bes on the party resisting enforce=
ment.

11/ A stave applies the Convention to enforcement of an
award rendered in its own terrictary only when some feature
of the award 18 "not considered as domestic” in that state.
For example, in some civil law countries (but pot in
Switserland] an award rendered in a country's territocy
might not be consideresd domsstic Lf the parties wers of
foreign mationality or if che procesdings were governed by
foreign procedural law. McMahon, Iemontation of the

uﬁam hy%- Convention on rurug%gi?h_:?-'ljﬁﬁ'ﬁ__
a_Uni tates, « Mar. L. & Comm. 734, 1J9=43 (1071).
United States
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12/  Article XIV of tha

A Contracting
avail ilcsalf of the
other Contracting 5

Cenvention reads as follows:

Sctate shall not be &n -
pressnt Convention

tates except to

that Lt is itself bound to apply th tion.
11/ At the time of its accession, ed States made the
allowing declaratlion under Articl raph 3z

The United Sta
Convention, on the
recognition and enf
mads in the terri
Btate.

14/ The United Sta

confirm and enfozce

tES n! will apply the

basis iprocity, to the
uﬂtﬁﬂnh i
r Contracting

similarly expect Switzerland to
rendered in this country.
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LIBYAN AMERICAN OIL CO. V. SOCIALIST PEOPLE'S ARABR REPUBLIC
OF LIBYA

Svea Court of Appeals Jume 18, 1980, 20 I.L.M. 893 s@

Reproduced with permission from 20 I.L.M. 893 (19
Transnational Contracts, para. 12.03. O

Immunity from Execution; Waiver n: .
Decision of June 18, 1980 in Case HH-G Yol
Libyan American 0il Company w@.nu_ People's

Arab Republic of Libya %
Request for execution of 41‘ itral award rendered ia

Bwitzerland on April 1%‘”

DECISION OF THE COURT

In accordan %Articlu 2(3) of the Aot [(1935:147)
concerning For Arbitration Agreements and Awards, the Court
of Appeals o Qﬂlat the arbitral award rendered in
Bwitzorlan April 12, 1977, between the Libyan American 0il
Company the Socialist People's Arab Republic of Libya may
be n% ag a binding Swedisl judgment.

The Libyan American Cil Company ., referred to below as

Liamco, has reguested execution of the arbitral award.

The Socialist People's Arab Hepublie of Libya, referred
to below as Libya, has argued firstly that Liamco's application
should be denied on the grounds that it was not correcktly
served on Libya and that Libya has a right of immunity.
Secondly, Libya has contested the application on the grounds
that the award dispesed of an igsue which under Swedish

United States
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