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“iarlive |:|u1.;|.' I‘_'rl.l.rli.11:,;'r enlasls netual pur-
Licipntion in that “duty” which las boeen
sehieduled in advanse. Henry Nowinski was
paigned o “ippelive  duty.”  Seetion
TEHANA) deflines a person on “tmaclive duoty
tramning.”  In denving any significanse to
the word “Lralning,” in the term “inactive
duty btraining,” plaintifls jeoposed  nter-
pretation = untennble

Plaintsff points cut that subsection (4] of
§ 765 explicitly excludes “duty performed
a5 & tomporary member of the Coast Guard
Reserve,” from the catepores of “petive
duty for traiming”™ and “imactive duty train-
ing,” and argues that if duty performed ns
a tompornry member of the Naval Roserve
were also meant 1o be exeluded, the statote
would s specify. It i, however, of no
consequence here Lhat certain Const Guard
Reserve duty in ineligibde Tor insurance cov-
crage. It is not that Heary Mowinski was a
temparary member of the Naval Reserve
ihat defeats plaintilf's elaim, it is the foct
ihat be was not performing "duty,” as that
lerm o understood in the statute, that com-
pels the conclusion that he was not covered
by the insurance policy. [ndeed, the fup-
ther speciflication in that subsection that
the torm inactive duty training dos not
inchude {i} work or study performed in con
poetion with corpespondencs codrses, or !i:

atlemdanee at an edueationnl institugh
an “inactive statos,” only reinfo ins
terpretation of “inactive duty $ as
resjuiring participalaon in u@: king
beyond that associnlod 1 inaetive
duty.” %
Defendant's motwn \for, mmary julg-
Flaintils mo-

ment will thus ]
At will b dieniesl

tion for sum

In the Matter of ithe Arbitration Between
LAMINGOIRS - TREFILERIES = CA-
BRLERIES de LENS, 5. A_, Petitioner,

V.
SOUTHWIRE COMPANY and Southwire
International Carporation,
Hespondents,

SOUTHWIRE COMPANY and Southwire
International Corp. Plaintiffs,

Ye IT Ci1q&0)
US4 no.232

X

LAMINGIRS-TREFILERIE=S={ Al ¢
IES de LENS, 5. A_ Defendant O

Civ. A. Nos. CT9-3N, C7
United States District

French urer seller made mo-
Lion fur ion of arbitrnl owards
ente raational arbitration tribis-
ral wi L o purchase agreement en-

with Georgia corporation buyer.
carparation yer opposed moton

Distriet Couwrt, Tidwell, J., beld thai:
award was not subject W vncation even
though not mede within six months from
date of signing of terma of reference fop
artubration us required by miles of Interna-
tonal Chamber of Commeree: (2 eviden-
Liary decisions made by arbitration tribunsl
witre not elewrly an abuse of diseretion; [3)
adoption of French legal rate of inerest on
amounts due, withodl inlrediection of away
ovidence on French law was not erfoneous;
4] Geonpoe pubdic poley  did onot  bor
adoption of French legal rate of mierest on
amounls doe, although oword of pdditional
fve porcent intervst if payment woas de-
layeil win In pature of penalty ped wouokd
il b enforeed; and (5) there was no errar
with decision of tribunal W award posio-
ward interest.  [n a supplemental opinion,
the District Court, held that: (1) principal
amanint duo {rom Georglia corporation o
French manufacturer and intorest would be
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converted inte dellars at exchange rate ox-
isting on business day prooeling enlry of
Jjudgment as published in Wall Strevt Joar-
nal; (2} po further amount was owed by
Georgia corporation on “flaking claim,” and
{3} post-jedgment intorest would secroe ai
rate of eight percent per annum.
Order ascordingly.

L Arbitration =46

In order o preserve ane's righis, it is
esseniial to proilest agninst continuance af
nrbitrution procesdings  aflter stipubuted
tirme has alapsad,

Arbitration s=§15

‘Where partial arbitral award, which
dealt with major substuntive Bsocs umnder
submitial, was resdered three weeks altler
initinl six month limit had clopsed, award
made by international arbitration tribunal
with respect o purchase spreement be-
Latgen Gmf.':n |:|u_'p¢r und Freach seller was
not subject to vaeation on ground that it
was pol made within aix moaths from date
of signing of terms ol reference for arbitra-
tion as required by rules of International
Chamber of Commeres,
3. Arbitration =61

Evidentiary dections made by interna-
tional arbitration tribunal with respect
purchase agreement between Geargin
and French seller wero not cleariy o

of diseretion. 8 USCA. § el
Arbitration 5=76 @

In muking awnrd wi Lo pir-
chase apresment belwoge i buyer

ard French seller, in arbitratbon
tribonal did mot pdoptl French
begral rate of in ounts dee, with-
out introdec uvislomes on Fronch
law ar given o Georgin buyer
that wauld be inveked. & US
CA & e,

5. Arbitration =525

Enforcomont of forsign arbitenl swards
may be denied on basis that enforcement
would be contrary o public pabicy of coun-
try where enforcement is sought only where
enforcement would viclate loreign coun-

484 FEDERAL SUPPLEMENT

try's most basic notions of morality and
justsce.  Convention on the Recogmithon and
Enforcement of Forvign Arbitral Awands,
art. ¥, subd. Hhj, 8 USCA. § 201 note

6. Arbitration =356, L5

Wiih respect o arbilrabion pward in-
volving  purchase agreement  between
French seiler ami Georgla buyer, Georgia
public policy did net bar adoption of French
legal rate of iAterest on amounls due, which
was beiween nine wmid one-hall and ton snd
one-half percent, whore arbitration peovi-
swn of FI-IHEIEI-HI:I agreement calied far sofn-
tricl Lo be interproted secorbing to

laws of Guargia to the extent thoy
necordance with the law of
aver, award of sdditional five perodgl imher-

st i poyment wos delayed by fhan
two month: was in Lhe na pemnlty

aml was nobt enforondl. C i Lha
Recogmition and Enaf t of Foreign
Arhitrnl Awards, s hy, 9 US

&& 5T-101, 57-

ward of “intercst” is mude so that
Nrsbn wrongTully deprived of the wse of

oy should be made whole for his
lpms; won the oiber hand, a “penalty™ is o
sum of money which law exacts by way of
punishment for doing something that & pro-
hilated or omitling Lo do something that is
required 1o e dane,

See publication Words and Phrages
for other judicial comstructions and
drfatians,

B Courts =19
Forcipn low will not be enfarced if i1 B
pennd only and relates o puniEbment of

pualilic wrongs as eontrudistnguished from
relressing of privale injuries.
8, Damages =&ML}

Agrocments to pay fixed sums as dam-
ages plainly withoul reasorable relation to

probable damage which may (ollow will not
b enfmreed.

o
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1 Interest == 39(1)

Absent more spocilically expressed lim-
itationn an award of postnward intorest,
thers was no error with respect Lo decision
of international arbitration tribunal s
awarding postaward interest in proceeding
invalving purchase agreement belween
Georgis buyer and French seller.

In Bupplemental Opinion
Il. Payment = 12{3)

When a debd i payable in foreign cur-
rency in foreign country, proper date of
converaion i judgment date, und not date
an which oldigation wrose,

12. Arhitration =g

. With respect to arbitral aword made to

Freneh manulacturer against Georgaa cor-
poration, Geonpn corporation owed nothing
an “flaking claim."
1) Federal Courts s 415

Interest ==33(1)

Interest on a federal judgpment is caloy-

luted from date of entry ol rate allowed by
state fuw. 28 UB.CA, § 1961

1. Interesi &=38{1, 2}
Generally, interest on 8 Georgia judg-
ment & e be ealeuloted st T2 per annum,

unless conlract or note upon which action i
based specifies a differcat rate; howev
such different contract rate must be

15 Interest e=33(1). &0

With respect ta af arti-
tral awnrd aguinst ocurporation i
faver of French actucer, (ostjudg-
ment mberest rate of 8% por
annem; | i inbercsi on portion
of j which represented pre-

it was nol awerded.
i Coule Ga. §§ 57-101, 110-

Gary W. Hatch, Hanasell, Posl, Brandon &
Dorsey, Atlanta, Ga., Alexander & Green,
New York City, for Laminoirs-Trefilerses-
Cableries de Lena, 5. A.

Wan 2, Wilks, William ¥V, Hearnburg, C.
Dawid Mecklin, Jr, Carrollton, Ga,, Gamb-
rell, Bussell & Forbes, Atlanta, Ga,, [or
Southwire Co. and Southwire Intern. Corp,

ORDER

TIDWELL, District Judge.

The pbovestvled malier i3 before the
Court o Laminoirs-Trefileries-Ca-
blertes de Lens' (“LTCL™) motion for con-
frmation of arbitral pwards, and Soathwire
Company’s amd Southwire
Corpornbion's
ihuereto,

Buekgrouwnsd

&\

Southwire, o Georga which
mana(aetures cable prod LICL, &
French sociclé anony, ph manufuc-
lures sleel wire ntered into o
purchase agres . wherehy LTCL
agreed Lo and sell, and South-
wire agreed ', Ealvanized steel wire
during fmm Buplomber 1, 1974,
throw ber 31, 1980, The an- Lo

uthwire was o be determined
secording 1o & formuoln based
world market priee of steel wire
orld market price adjustment clause™).
il guirchase ngreement contained an arbi-
Lention elouse, and also contained & govern-
ing law clouse, siating thal the agresmont
woald be goversed by the laws af Georgia
insofar g5 theso laws are in aesordance with
French s

Disputes srvse as to the interpretation of
the world markel price adjustment clause,
wlieged corrosion of the goods iuppl:iud h:r
LTCL (“corrosion claim™), and alleged flak-
ing of the zine coating on the wire (“MTaking
claim™].

Pursunnt to the arbitrmtion lause in the
oontrnel, LTCL demanded srbibration be-
fore nn internntions! tribunad in seeordanes
wilth the rubes of the Internationn] Chamber
of Commeron (“IOC"). The Terms of Rof-
erenoe for such arbitration were signed by
the partses and arbitrators on July 17, 1670,

Imternationl
(" Bouthwire™) nwm'lin% N
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On February & 1979, the arbitrators
made o partinl arbitral award, which ae-
eepted LTCL'S interpretation of the warld
markot price adjustment clause; ordersd
Sauthwire o pay LTCL ihe agrrepale
amount af underpayments caused by Southk-
wire's interpretation of the claose (plus in-
terest gt the French begsl rate); found in
favor of Southwire on the corrosion claim
{30 that the amount of damage would be
withheld from funds due LTCL); reservid
Jjudgment on the flaking claim and the cosis
of arbitrntson.

The parties thereallor seltlod the Maoking

claim, and on Aprl 12, 1979, the tribunal

itered a further arbitral awerd, confirme

igme sotilement of the flakieg cluim and
ing coals,

Southwire filed o state court action in
Georgin, secking vacation of the awamnis,
which was removed to this court by LTCL.
LTCL abo filed o separate suib secking
confirmation of the awards. Thase netions |
have been consolidated. |

Southwire has three basic cbjections to |

conf{irmation of the arbitral awards. These |
are
{1} that the award was not made with-
in six months from the date of the sim-
ing of the Terms of Reference for wrbi-
teution (a8 required by the rules of the
[CCl;

(2} that the arbitraiors refusod
Southwine to be muterial o b

jon af the e
‘:’Hi that the arbs

rnusly
adoped the Fronch of intorest
o the amounis dus L-the [niro-
duction of any n the French

ven to Houthwire
b mnvoked; that
applied violates the en-
publie puolicy aned is usuri-
ous; Lhat interesi award is ineonsist-
ent with ithe Terma of Heference insolar
a8 it awands poat-award interest

Timeliness

With respeet to the fact that the award
wis not made within six months after the

i34 FEDERAL SUFFLEMENT

Terms of Refervnoe were sigped, the Rule
of the ICC Cowurt of Arbitration provide
that the court may, *if need be on its own
mitiative extend thes tme Dt of it desides
that it is necosary o do 0" Art 15, par.
2 10C Rubes. |t appears from Lhe record
that when the date {or the scasion of Lhe
eourt was moved [rom Jamary ¥, 1979 (he-
fire the six-month time pericd had elppead]
o Janunry 19, 1979 {nfler the six-month
limity, ihe court on its own motion extendsd
the time in which o final award wes o be
renibere] to Aprl 30, 1978, and again on its
own motion on Apeil 11, 1979, further cx-
leended this date Lo July 21, 1979

10,2] The above-sited rule for ex
does net eall Tor sdvance notico ml&
ties, should the court grant such an

Eon on ild own motion. Fur

oo had clapsed. In r e’
rigrhis, |1 = essential sl aprainsl con-
tinuance of the n procecdings af-
ter Lhe stipu . Lodge
No, 729 | Assoe, of Mpchinists

Ime., 410 F.24 681, 683
. A partisl srbitral sward,
with Lhe major subslantive is-
subimiital, was rendorvd three

after the instial six-month Emii had
ppsod,  Southwire hns not shown that any

\ judice or actual harm was caused by the

dilay, S Hotel, Motel, Restagrant amd
Hi-Rise Empleyers amd Bartendiers Undon,
Local 355 v, Fontainebleay Hotel Corp, 423
FBupyp. 83 (S.DFla1078). For these rea-
sons, Lhe Court declines Lo vacate Lhe
awards on the ground of untimeliness.

Exclusion of Evidence

Southwire contends that L was prevented
from offering ceriain pertinent evidence st
the arbitral hearing In partcular, it is
argued that Scothwire’s altorney was pre-
vertod from fully crossoxsmining LTCL's
intermational projects manager with regurd
ls n renegotintion clause i the eontrnet,
and that allowanee of sweh gquestioning
would have been pertinent in showing an

é.
e

United States
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Che as 484 F Supg. 663 | (Bl

imtent on the part of LTCL 1o anticipatorily
repuddiste the controct
The record reveals that the chairman of
the arbitral tribunal expresed bis willing-
ness o allow Southwire Lo intreduce facls
relating o the renegoliation claose as hav-
ing polential bearing on the intenl of the
parthea st the time of the signing of the
conirnet (T. 90}, The arbiirators, however,
were concerned thal Southwire’s gquestion-
ingg wns aimed ab eliciting udmisiens from
the witness as to future course of conduct
which would have no bearing on the matier
before the tribunal (T, 85k Therelore, the
chiirman limited the questioning 1o “mat-
fers of faet albeit reeent matbers of fact
hich might conceivably hove some benring
‘u what was the intent of the parties sevier-
al years ago” (T. 85) (see also TT. 90, 99).
Southwire was allowed to introduce docy-
mentary evidence on the partics” alleped
imient a8 io future eourse of wmction, and
allowed 1o make “argumentative inlerpre-
tation”™ of such evidence in its summution lo
the tribunal (T. 104).

In its arpument on improper exclusion of
evidenee, Southwire refies upon & USC,
§ 10icl, which provides in pertinent part
that o distriet court may vacile the awird
“where Lhe arbitrators were puilly of mi-
eonelset in refusing to hear evi-

~dence pertinenl and matenal 1o thie con
worsy., It has leen beld, however,
artatrators are charged with the of

determining what evidence is and
= what B [rrelevant, and thai Ega clear
wing of abuse of i » 1 eomrt

ill net vacale an o improper
evidence oF the evideros,
Petrofoum v, Yarimmwaies
Petrotiferos F.5upp. 1253, 1235

312 F.24 299, 300 (24 Cir.
373 U.S. 948, 53 8.0 1679,

[3] The Court concludes that the eviden-
tinry decisions made by the tribunal wery
not clearly an abuse of discretion; nor did
they deny Soathwire a fair hearing, OF
Harvey Aluminem, Ise. v. Usited Steel

workors of America, 263 F.Bupp, 4588 (CD,
Cal1967). Therelfore, wacation of the
awards on this ground is dended.

Interest /

That arbitral award of intorest s attacked
an several grounds. The arbitrators eon-
cluded, in reponse w LTCL's argument,
that the Freach legal rate of interest (on
judgments) should apply. The French stat-
ote relied upon by the tribusal was not
specifically plesdod nor formally mtroduced
into evidence, owever, In their sward, the
Lribunal mercly states what the French luw
is and applies iL LTCL argues that
prbiteators took judicinl motice of
French stutute; Scuthwire argues
sunl motiee to it that French la
relied wpon, judicial notice i

ie,

The Court. dinagrees w wirg's as-
sertions,  First of all n s govern-
ing law elause conln provision that
Lt contract ermed by Gesrria
law to the e it was in accordance
with Fro & foct that this clause

WS € Terma of Reference (or
arbi uld have, in apd of itself, put
on nobice that French faw had a

tin] benming an the outcome of Lhe
, thus precluding any lasue of “unfale
rise”, Sew Hule 4$.1, FedECiv.P,
Mates of Advisery Committes. While
Southwire now contends that the tribunal
misconstrued the governing law clause as
applicable %o interest rale determination,
Southwire wrgued before the arbitratos
that interest “should be assessed in necord-
afce with Georgia low”™, and in support of
such contention itsell referred the arbitra-
Liers Lo ks plendings, “soncerning the appli-
cition of Gesrgia law to the entire interpre-
tation of the eeatrmct ™ (T. M0} (emphasis
spphied L
It was provided in the Terms of Refer-
ente for arbitration that the “arbitrators
shall proceed nnd docide on tho record.”
Hewever, it has been held that arbitrators
may draw on their own personal knowledge
in making an award See Bernhardt w
Polygraphic Co, 350 US. 198, 203 nd4, T8

United States
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SCL A, 100 L.Ed. 199 (1985}, oting Amer-
iean Almond Prsfecets Coo v Consoficaied
FPeean Sales, 144 F.24 448 (2 Cir 15844 In
Amoerican  Almond Prodeets U, supri
Judge Lonrmed Hond nddressid the e of
whether it was “misbehavier™
U.S.C & 10e) (rrounds for sacaling swarnd)
"o mike an award in money withoul amy |
evidence of markel price.”  Judpe Homd
conchuiled thai:

[Tt was not ‘mishehavior’ w settle o con-

troversy meant to be finally disposicd of,

by the anly means apen to the arbibra-
tors, a8 the cose stood,  Arbatration may
orf may Aol be o desirable sabatitute for
trials in courts; a5 o thal ihe partics
musi decude im ench instance. Bul when

hawe adoptod i, they must be eon-
tent with its informalities; they may not

hieetgre it about with those procedernl limi-

tations which it is precisely ils purpose Lo

avoad,
id. at 451.

[4] Here, LTCL argued at the hearing
that “the applicable lkogal interest rale is
that in effect in France” (T, 538), and was
quizgzed by the tribunal as (o the applicable
French rate during the nelevant period (T,
G181, ot which point the diseussion eontin-
wed off the reecord (T, 5391 The artilro-
Lorn, in making the pward, chose o rely on
what they perscived to b, aecording Lo
their own knowledge and investigation, {8

availaide to them

in order to seit]
Iy dispose of Almuord Prod-
wels Co. w Pecan Sales, supra,

The Court therefore cons
manner in which the
amount of interest payable was determined
by the arbitrators is not grounds for vaca-
thon under @ US.C. §§ 10{c) or (d)
It i3 also comtonded thay the award of
interest should not be enforced as heing
usurious and aguinst public pelicy. In mak-

upder & .

|

48 FEDERAL SUPFLEMENT

i theie awand, the arhitrators determimnd
thut wmler the Feoteh low, the appiieald
annund rute for the Lme peruads in I|I.IL"I-|.iI:II1
ahould be 10WE and 9% (lepending upon
ihe date of moiunty of the uaderpail in-
voiew), “ineroasing Lo fifteern wed o Bodl
peroeni and fourteen amd a ball pereent
repectively after two months from the
date of nolification of the awamnd

[5] Article V, par. 3b) of the United
Natinms Convention oa Lthe Recopnilon aml
Enforcement of Forcign Arbitral Awards, 9
USCA § 201 of sy, provides that ess
forcement of an award may b= refused |
llr'l.ll.'l-'l enflvreement would be conlrary Lo
public policy of the country where ¢
mint = sought. However, enf
foreign arbitral awards may
this basis only where eall
wvarhile the lorum oounbey
tions of mormlity and §

Whit temiore Overscas Societe (one-
rale [e LTnduste agrder ([RAKTAJ

trull’ Siales i v, Local [a8
Interaa herhood  of  Elecireal
W, 198, 201 (5th Cir. 1968)

the exmction of  usery
[taking] & greater sum for the
mancy than the lawful interest”

anle Ann § 57 -102) has bevn charneter-
baed by U Georgha Supreme Caurt as “odi-
vus, illegal, and immoral,” First Federnd
Savingy & Loan Assoe af Atlanta v. Nor-
woid Realty Co,, 212 Ga. 524, 527, 93 5.E.2d
Thal (1956), the arbutrators concludes] that
the Georga legal eale (7% por annom
where the rate s nol nomed in the contract,
sisy (raCode Aan, § 5T-100 (1979)) was not
applicable under the governing law cluess,
In l:i-:urm:, rales ol interest of P4% and
10%% are not prohibited por se —the legal
mﬂm‘hﬁuhgﬁulﬂﬂpﬂ'lum
where the porties sgres Lo such in writing,
Ga.Code Ann. § 57-100 (1979); the rate of
interesi on a principal sum exeesding 1,000
laned to a prelit corporatiocn may be sot
without [imit by the parties in writing, Ga
Code Ann § 57-118 (1979); interest rates
on loans of $100,000 or more are limited

OQ"

N
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Clter s 484 F Supp. V&3 ¢ 1980)

uniy by the oprement of the parties in
writing, Ga.Coie Ann. § 57-119, The exist-
chor of these statubes salTiciently convimees
thit Cowrt thut the exaction of imterest rabes
| of 9%% and WA per sanum are ol such
=s would vielate this country's ar this
slile's most basic notiona of morality and
i justier.  See Famons & Whitiemare Mver-
soas Do v (RAKTA) supra, 508 F2d at
974. We cannol have trade and commeros
in world markets and inlernational waters
exclusively on our terms, poverped by our
lnws, and resolved in owr eourts.  Scherk v
Alberto Culver Cn, 417 US. 506, 515, 84
0L 2448, 41 LELR F590 (1973).
In agiplying the Feench law, howover, the
arbitrators hebl thal the Blerest mtes s
:ssed shoulid rise 5% per annum after two
months [rom the date of the awand, Lo rales
of 14%% ami 15W% per annum, respectively.
iThe French statute relied spon provides;
“In the case of o judgment, the mate of legal
interest shall be incroased By 5 points wpon
tha =:l._|:r|.l‘i.|;1't|h af a pl:r.rnd af lwo manths
from the day on which the court decisbon
has become enforecable, even if only provi-
siopally.” French Law No. T5-610, July 11,
1975.)

[7=8] An award of inleresi s made so
that & person wrunglully deprived of the
use of his money should be made whole (o
his boas. Miller v, Hobertsorn, 366 U5, 2
B5T-E, 45 5.0 TX 9 LEJ 265 |
Simincarg v. 5 5 Rivadelura, |
043, 944 (D.Del196T). A pe
nther hand, & & sum of m

m by way of peni
ing that is prokitsd or emitling to
dio something that |

wired to e dooe
In re Denver & Wi, Co. Z7 F.Supp.

impupe pe mite States v. Murphy,
196 F 2l Cir. 1581 .'l.rﬂ.rl.l.'Tl law
will n orecd i it i ponal only and
rilates 1o punizhing af pubbe wrongs as

contradistinguished from the rodressing of
private injuries. Scuthers Railway Co w
Decker, 5 GoApp. 21, 25, 62 5.E. 678 (1408}
soe also Sherman & Sons Co, v. Bitting, 26
Ga.App. 2092}, 105 S.E. BE (1921). Agree
ments to pay fixed sums as damages plainky

kaw docs not lightly

-

withoul roasetabile relalion Lo any probable
ilamage which may follow will ol he en-
Torcesl.  Kothe v, B O Taylor Trust, 280
U5 24, E% 5 500 142 T4 LEd 383
[ 1930); sce also Jopes v. Clark, 147 GoApp,
BAT, 069, 249 5.E2d 619 (1978),
i The Court concludes that the imposition
| iof an miditional 5% intercst by Lhe arbitra-
| tors in accordance with the French statuote
5 penal rathor than compensatory, and
| bizars no reascnalde relation Lo any damage
resuliing from delay in recovery of the

sums awarded. Therelore, that portion of O

thi award which puarports to nssess Lhe .
rilies af interest ol W% amd 15W% will ne

he enforeed or reeognimed by this Cou

LSCA. §201, Art. V, par. 2h), Co @
on the Hecognition snd Enfnrﬁl‘ of

Forvign Arbatral Awards T i
ST ol WAY'S, ns kmy ¢ wrlsl-
tribors, will continee uoeru® until the

ilate of Julgment

ﬁ has argaesd Lhat

[10] Finally, Sua
the Terms of Refd or priitration cone
Lismplited on ilson of pre-award in-
lerest, b following language con-
Lainod

apgregate difference in the

» preice bear inlerest, and il so,

whal date or dates shoold 1t be

wlatled, o what rate and what is the

aggreprale amawad of iplerest thus deter-
auneel T (emphasis supplief)

Thix langruage idnesx pol an 1ls (ace Hinit the
- interesl award Lo pre-award intorest. Ak |
sient a more specilically eoprossed mitatien |
on Lhe awnrd of post-awaed inlorest, the f-
Court sees no error wilh the decision of the |
tribumul; the prococdings herein have
caused LTCL the koss of use of s money
award, for which post-award interest shoalkd
compensale, See peperally Peckins v Stin-
durrf (K Co, of California, 4587 F. 24 672 676
(Bth Cir, 1973); Lowsiaes & Arkamsas Bl
wiy Co v. Export Drum Co, 350 F.24 311,
Al (Bth Cir. 1566) {post-judgment mieresth

Inasmisel s the partics have cxprossed
no abpection W deferring cortain unresolved
guestions with respect to the Court's entry
af judgment (the actunl amounis due, the
oxchange rates applicable, ete.), the Court

United States
Page 7 of 18
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&l this time makes only the following rul-
ings with respect to the outstanding me-
tioms:

LTCL's motion Tor confirmation of the
arbitral awards (Civil Action Mo, CT9-
43N) s hereby granted and sustained to
the extent outlined abuve.

Bouthwire's counter-motion to woncate
and set aside the arbitral awands (Civil
Action No. CTO—3N) and molion to va-
cnbe and set aside the arbitral awards
(Civll Action Noo CTS—HN] are herchy
overraled and denbed,

The purties are ordercd o submit 1o the
Court o form of judgment agreed upon by
them, or in the alternative, forms of judg-
ment and supparting memoranda {rom each
of them, within fifteen (15) days from the
date of this order.

SUPFLEMENTAL OPINION

By Order of January 18, 1980, the Court
granted eonfirmation of certain arhitral
awards im faver of Laminoirs-Trefilories-
Cableries De Lens, 8.A, ("LTCL™) [(Civil Ae-
tion No. CT9-43N) to the exient odtlined in
smd Order, and overruled and dended
counter-motion of Southwire Companyand
Southwire  International  Corp @
(“Southwire™) W vacate and sc "’ i
arbitral awarda (Civil Acthon g
their motion o vacale angd
arbitral awards (Civil Acgt

i ull amounts
of French francs the Order, but
the lallewing & in dispute

xchamge shoukd be ap-
French [runcs due into
dollars?
er there is due and owing by
ta LTCL asny amount purssant
to a settlement agreement as Lo the “flak-
ing cluim," which agreement was adopled
by the arbitrution tribunal?

(3) What is the rate of posi-judgment
interest’
The Coart will deal with cach aof the
maues individually.

9

{84 FEDERAL SUPFLEMENT

Exchange Rate

LTCL argues that the applicable ox-
change rate is that prevailing on the date of
entry af ths Court's judgment since pay-
ments by Southwire Lo LTCL were due and
payable in France in French frasca. See
Deutsche Bank Filiale Nurnberg v. Hum-
phrey, ZT2 U5 517, 47 5.CL 186, T1 L.E4

Lwe dates Lhat Southwire's liability to
LTCL matured would he the approprgle
exchange rale. See Micks v. G

UE 71 46 S5CL 46, 70 LEL 1 1

:\Bb foreign

Ju) (1926). Southwire comtends that the
rale ﬂfﬂt‘hﬂ.m 'prqul..'ilim o Lhe Fispe-

pra;  Gutor [nterna-
Packer Co,, 453 F.2d
e, 19541, Im the present
L imvoices dirccted that pay-
w e made by cable tromfer
's bank in Franoe; Southwire pakl
invoices periodically by cabling French
acs W0 the Royal Bank of Canads, Paris
{a Fremch bank where Southwire main-
tained an account) and tranferring French
frines 1o LTCL's bunk. It can therefore be
gaid thet Southwire's obligation to LTCL
was performable in France, in French
fruncs, nrd that the “judgment das™ nile of
exchunge rate compuiation should apply.
Spe Parss v. Central Chiclera 5 de B L.,
193 F.2d 960, 962 (5th Cir. 19621 “Judg-
ment day” for purposes of the exchange
File computalion weuhd onlinarily be the
date of this Court's judgment, =oe [sland
Territory of Curpeas v, Solitron Devices,
Ine, 356 FBupp. 1, M (SDN.Y.1973),
affl 455 F.24 1313 (2d Cir. 1970), cort den.
416 1.5 986, 94 5.CL 2380, 40 L Ed o0 T8
counsel for LTCL, in deference to Lhe
Court, has stated that it will be “content o
bave the court use the foreign exchange
rate for the precwling business day o=
pulilished in the Wall Street Journal on the
date of entry of judgment.”

United States
Page 8 of 18
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Chi# as 484 F Sujep. 1883 | 1988)

- Amount Due an Seltled “Flaking Claim™

In their final award of April 25, 1973, the
arbitrators ratified, conflirmed, and adopted
the settloment agreement between the par-
thes diutedl Februssy 16, 1979, In which it
was spoeifieally agread Lhat:

.« Southvire shall pay te LTCL
Fowr Huondred Sixty-Two Thousand Six
Hundred Thirty Beven French Franes
(FF 482 637.00), that is the Freach francs
equivalent, converted ot tho rate of 460
Fremch francs per US dollar, of One
Hundred Thousand Five Hundred and
Seventy Three U5, Dollars and Twenty-
Six Cents (U5 Doliars 100.573.26)

(12] It appears to the Court that the
parties intended that payment pursuant to
.m settlement be made in dolfars; unlike
the payment of invoices by Southwire,
which inwolved the transfer of French
Francs in Fromce, (he scitlement agroement
was execuled by Southwire's irnnsfer of
L5, dollars. Southwire's obligations, in
trms of dollars, have been fully satisfied.
No further award on sxid claim is therelore
Justified.
Post-Judgment Intersst
[13, 14] [nterest on o foderal judgment
= caleulated from the date of entry at the

rate allowed by state luw. See Gurley ¢
Lindsley, 456 F.2d 498, 439 (5th Cir.

3 USC § 19681, Genorally, inte

Georgia judgment ls to be

per annum, unless the contr i pon
which an actbon is based & dif Tor-
nt rate. See Chilivis v, Co, 135

App. 176 177, 217 17TH3) (19751

fra.Code Ann. 5§ 67 108, . Such dif-
{erent conlroct however, must he
within the ernl limil. Soe Danfel
v. Gibwon, 369 (1384)

i} order partially confirming
the arbitrd®award of interest, this Court
noted thot the spplication of the French
legnl rate of interest was not so of Tensive Lo
Georgia’s most basic notions of morality
and justios as (o warrant refusal of enforoes
ment, [n fixing post-judgment interest
however, the Court must apply state law
under 28 ULS.C. § 1961, (Gurfey v, Lindwloy,

supre AL the Lime Uhe eombraet in question
wius entered nto, the highest lawlul mte
for which the partics coubl contrnct was 3%,
See [amied v, (ibson, supra, 72 Ga. at 368;
G Conle Ann. § 57-101, e, note, Aceepl-
ing LTCL's argument that the “contract
rate” should lw applied to post-judgment
interest, because the parties agreed to sub-
mit the determination of pre-judgment in-
terest io ihe srbitrators, the laws of Gedar-
gia {as opposed Lo the public policy of the
State) would allow a lawful rate of up to
B%, and this Court is bound by that ligure,
{(LTCL s not elaiming, ard the Court doces

nul swanld, post-judpment interest on
portion of the judygment amount which @
resenis  pro-judpment  interest £
Code Ann. §§ 110-304.)

Suminary

In summary, Lthe Co
qunwl.ng ennclusiong

made  Lhe

(1) The princ nis due Ffrom
Southwire to interest, as per the
Order of Jan 1980, will be converted
into dollng o : exchange rale existing

wuary 19, 1980, as published
aireet Journal on Felwaary 20,
L has agreed that the exchange

n the besiness day preceding entry of
menl, as published in the Wall Street
urnal may be emploved by the Court in
it calcolationa)

i2) Mo luriher amount is owed by South-
wire on the “Moking claim™,

(i) Post-judgmant interest will acerue ut
the rate of B% per annum.

an Tu

Judlgment
The Clerk is herehy directod 10 enter
judgment on Wednesdoy, Fobruary 20,
1580, in favor of Laminoirs-Trofileres-g-
blerics D Lens, SA. aguinst Southwire
Company and Ssuthwire Internotional Gor-
paration, pintly and severnlly (or the fol-
lowing sums; )
U5 [ulars jmmssrmen
[ e
o = Freseh Frases
o o US Duiler, Wl

St Jaaraes’, Februmry
£ L

Cienpanaien &f Pl e
Ipiatrel | Fovimh Frmsmi

R

United States
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48l FEDERAL SUPPLEMENT .
%

—_  United States dollars (the

equivalent of 3565319 French francs) per

day from Jansary 25, 1380, until the date of

entry of this Judgment. Interest after such

b alaie shall accrue at the rate of &% per

BANYM 00 e U'mited States dol-

lars (the equivalent of 14321 43875 Prench

{rancs).
— Tha nrbitral owir

firect that payment
heifi French [ramcs; in

francs to U.S. dollars,
iiflized the exchange rate for

{'-m.u-r.ml._yrnhl.un the applicable

lﬁ Coats of Court are taxed against South-
wire Company and Southwire International

LCorporntion.

o ¢ Pt s .éi 7

Hobert WILKINSON et al
¥,
Jahm ELLIS et &l
Civ. A. Na., 77-569.

United States Dhstrict Court,
E D. Pennsylvania.

Jan. 21, 1980

Plaintifl who was copvicted in Phila-
dulphia Court of Common Pleas of murder-
ing in connection with firebombing, but
whe was subsoquently, after serving 4L
duys in prison, elearcd of any involvemen:
in crime, brought civil rAghta action alleging
the Philadelphis police officers amd other

Interest at the rate of 9.5% per annem on  pssaclted him, falsely arrested him, and ma
the principal amounts of Tema 1, 3 and &  liciously presecuted him all in viclation o
above, — [lniteid States dollars  Civil Rights Act. The District Court, Eé
{the equivalent of 1354835869 French ward R Becker, J., held that: (1) sssaul
framcy), continues to run in the amount of  and battery, malickus prosecution, abose o

United States
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The l:J.JH'I.I" IR WL

Gk iF i'.'l'-|.d'|'. [
Canference de |

Flape (19730 oo 42

i et 0, 1985, Pressdent Ronold Redsan transmitiied to the Sénnle for @dvsoe and
mnment i ratification the Hagwe Convention on the Ul Aspects of [nigrnational
hikd Abduction. thal & member states of the &
rinfial Law b i mmogsly Rilopled o LML .

See, also, 5 Ex. Hepl 9925, #Ech Long

U g, & [0 by g vole of e vegs 1o /B0 ngo s ELisal wnil i

WiliRgE. Lhe afiale woled 1k alince Bfid cufgsEnl L LN |'..|.|,' J# L omeEngiiE Of 1hE ©

Aspearts ol Internalong! Uhild Abdgetsior 18 ] L D PRV ELIGINE PR T e ]
¥ Ehe Le=hl G 2 LAl &hc] Shdorssg] BV LHe =0, L GIFme dif Fuies |."I:'='||.'.' | Hif, Mk
Wal, 138 N 149, pp. 5156 TR0 T

TIAS

&3 International Commercial Arbitration

{onveniion on the Recogniiion and Enforeemeni of
Foreign Arbitral Awards

Foreign Penal Provision Demied
Im the Matter of the Arbafration befivegs {10 dvd - el e
Cableries de Lona, 5.4, v, Southwire (Ginagny, 454 F supp. 1063
(8.0, Ga 1920k concerned & motion 6 dontirm an arbitral award by
in “internationdl tribunal” in accpeddee with the rules of the [nter
national Chamber of Commercelw high wis convened pursuant toa

contractual arbitration ¢lause, THedelendiant opposed confiemat

on the grounds, among othies, eat the arbitrators had érroneou
adopted the French legal fiveol interezt on the amounte due. without
introducing evidencgAg the French law and without notice having
bean fiven to it that\erench law would be mvoked. The defendan
ais0 contended t@aie French rate applied violaoed 1

forum’s publi¢ poldey and was usurious

wis ineonsiEtenl Wwith the terms of

slEned I-_‘.‘TF.;‘| artres and the arbitracor
AWArDd UWarest

[ dmorder and opinion dated January 18, 14980, 4= supplemented
Fabrdary 18, 1980, that partially confirmed the arbitral award.
Dadrict Judge G. Ernest Tidwell rejected these argum
the challenge to post-award interest. on which he ruled in
defendant.

L =X O
avarof the

ludge Tidwell rejected the defendant’s contention that the award
of imterest should not be enforeed as being usurions and agaimst

i |
- |
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/
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N
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public policy. He noted that the arbitrators’ determination of interest
rates of 9% and 10'2% on the unpaid invoices idepending upon their
maturitel werse not such a2 would violate the United States’ or Gear
gia's most bagie notions of morality and justice.

The Court found that the arbitrators had taken judicial notice of
the French law governing the legal rate of interest on judgments.
even though i1 had not been epecifically pleaded. nor intredueed /Mla
evidence, The Court nobed. further, that the governimg law elaute of
the contract nac :-."l-'-.':lln_ﬂli that the contract was 1o be Fpovdrohd ]I.'.
{seorri |law to the extent that it accorded with French |p@Namd that
the provizion in question hod been eited in the terms of refergnce for
the arbitration. {Thiz fact. the Court zaid, shoul\hayve put the
defendunt on notice a2 to the potential bearing of Reeneh law on the
g, ) The Court approved the manner in whigh thy Srbatrators had
H Nt o R --|| AL ||-_- AMIOUhRT -|r IRTerest pasibie r|311‘|g"|\'. t‘hr\-.-ug'h TR O
psirertninment of the APpPropriate |"r-|-n1_'|‘|. ||_\-.;:Ji I"il.‘.l'-:.-f i|||_|-r|_-_1.‘..'|._',_|;|i|
eithile to the underpaid invoices for the pefod T question, rather than
thraugh the application of export dipeayntrates, forwhich the plain-
Gff had argued ot the artoitral hadgde,

Judge Tidwell did not, howeyerNaphrove the portion of the arbitra-
terpe’ aow'iird that. applyving FrdgefSow further, inereased the interes]

ahle by Tive points alteR I piration of two months from the

« i wWhich the decifion\p2eame enlorceable, even if only provi-
sionally. The Courreandluded that the interest increase provision
WaS" '.-l":;;| FILLEVERC LN CONT e NSl ry .|..'||| !|lu|"r' | R .-h-;;_-'uhu.i!-"t'
relation toany dufaage resulting from delay in recovering the sums
awnrded.” L BeMsing to enforee or recognize that portion of the
vwird thal prparted o assess the additional Tfive points in interest
afler zi 5l -'I;l_'rr R sil. the Codrt eelied ofn the publie |-.-|'| Ve ee il 1eHFi
10 el !'--|'| 2 = g B of @ ;|.|"li||';| AP, =L UL i Article % P Aol
the'lU nivgd Nations Convention on the Recognition and Enforcement
A) mveign Arbivral Awards (spe, e |

JBhe Uourt disposed af the isue of post-judgment interest in its
gapplemental opimion. Applving the rule in 28 U.S.C, 1961, Judge

Tidwell held himszelf bound by the laws of Georgia (as opposed to itz

prtibilae policy § and swarded post-judgment interest it the maximum

'|'.'ll|'r'_|i'.'i|.||||'-'-:|!l|' rate of & He noted that Laminoirs had not

elaimied, and that he did not award, post-judgment interest on that

poriion of the judgment Lmount representing pré-judgment interest

e L ventaon an the Recegmition and Ernforvem=n1 of Foregn Ardeiral Awards

it &l Soow Vierd June T TH5E. may be found at TIAS AT 21 ST 8517 endered

nee leree, Jame o Y Toe the | mles] =ieative, | g Tl




INTERNATION AL COMMERULAL ARBITRATION L1 E

{ YCITRAL Conciliation Rules

[natelegram to the Department of State through the United States
Mizzion to the United MNations, Peter H, Plund, Assisbint |..l.'h.'i4-
Advizer for Private Internagonal Law, and Howard M Holtzman
Chairmian of the International Aroitration Uommities of the Amer

an Arbitration Assaciation, who served as Lhe | "mited States |'w'-1'|.-r1--
zentatives, reported on the thirtesnth seseion I' the I nited Mations
Commission on International Trade Law (UNCITRALLL that took
place July 14-25, 1980

During the first week of the UNCITRAL plenary, the United
states delegation reported. Lthe major L|..- nda item was review of the
rules of soneiliation preparved by UNCITRAL Secretariat with
the help of Professar Pieter .'=:|."|-J--:'=-'| the Netherlandz in consulta
tign with the International Couneil for Commercizl Arbitration afd
L workineg party of the Commizsion on [nternational Arbitratiohg!
the International Chamber of Commeree, Feow, and then ..|,|1-,- e
hange: of substance, the Lelegation statisd, had been mAde 1n the
draft rules

BN cebegrsm HEE o Diepa. of Siate, Aug 4, |5
The UNCITRAL Conciliation Eales follow
footnotes numbered consecutively)
UNCITRAL CONCILIATION BULES
A LTINS OF THR Bl =

il These Rules aj | v ioenf -‘iﬂ:i\.-'ﬁ: { disputes arising outof or
relpting o & | 1ip where thi
peLriies -rt'l‘l.l"l|.. an .;I1. IAL.- E' of their dispute have
agreed that the UNCITRAL Denciliation Rules apply

i The parties may aEfeioexe | ude or vars
LY TITNE
kS l""‘ J } '|r..=.|'l"‘".' rl LIEEs 1= in oo I Fig i .l L BPOY ESGER 60 13w

from which the phriefeannot derogate, that provision prevails

i ;
mny af these Rl

LIPS AL

" WNMESUEMEYT iiF SCILLATION PRIECEEDINGE

il T-h‘r' E\B"" 1t -:I.'I‘:..'_ ohcilation sends to the other party
ATILTATN VILALION Lo conctliale under these Hules, briefly ideniify
|||.g tha subjeet of the disputle

] '.--"'. i u...l-||| procecdings COmmene® wWhen the other parts
.L-IL'H]lelr-- nvitiation toconeiate. IF the aeceptanes 12 made orall v
it s advisable that it be o n|'|r" ed in we

131 If the other |l.|r|l'. repectE the oy
conciliztion proteadings

-n.l If the party nitiating conciliation does not receive a repls

1TRIR 1Th ||". OANE !"'l:"‘ the o mte o '.'-.'I‘: o | ||-- 2i* [ j- Lhe tavilalion

FILITE
TLELION, Lhere '-'-II. IH' (piN]
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0r within such oLher period of time as specified in the invitation, he
My elect 1o treat .n'= as a rejection of the invitation to conciliate, [
he 5o elects, he informs the other party accordingls

NUMBER OF CONUCILIATORS
.'l"rll"ll

There shall be one coneiliator IJI'||H“:|_:~' the pagties WETeE that thers
shall be twno or three conciliators. Whers thé®est more than one
conciliator. they cught. as a genernl rule, thaet pintly

PN TMENT OF CSWINATORS
Aty

it I oconcilintion procegdidg: with one conciliator. the par-
skl endesgvor o Peeh AFrEEment on the name of a saole
SERFIA LGRS
it In concilintion @egeeddings with two conciliators. each
party appoints one cnspdtor
) In conelliaifee froresdings with three concilintors. each
party appointg ofeg conciliator. The parties shall endeavor to
PEUCh DETeRg nL O the nume of the third conciliator.
12 Parties maven st the assistanceof an LPpPropriate | imtitution
OF peErson s Bgrrectnn with the AppEnRImEnt of @ afieE ||l..1.l;.-.:-r- !rl
particeu g

igilA Ydriy may reguest such an institution or person Lo
peghmmend the mames of suitable individuals to act as conetlia-
o) Ailg
L The parties may agres that the appoimtment of one or more
doncilintors be made directly by sueh an institution or person
I recommending or appointing individuals to act as coneilmtor,
the institution or person shall have regard to such considerations as
are likely tosecure the appointment of an independent and impar-
tial eoneihiator and, with respect to i 2ole or third conciliator, shall
take into aceount the advisability of appointing a conctliator of a
nationality other than the nstiosalities of the parties,

SUHMISSION OF STATEMENTS TO CONCTLIATOH

A rliele

i 11 The coneilintor spon his appointment, reguests each party
to submit to him a brief written statement deseribing the general
nature of the dispute and the points at issue. Each party sends a
POV i [ his state I'|'|'|'nl 1o the other [EH gAY

121 The concilintor may request each party to submit to him a
further written statement of his position and the facts and grounds
in support thereof, supplemented by any documents and other
evidence that such party deems appropriate. The party sends &
copy of his statement 1o the other party.

4 At any stage of the conciliation proceedings the conciliator
AN P Les 4 party 1o subrmit 1o fim --I_II_I"I sdditinnml 'nl'ur".'rl.J.‘.-l'l
HL !:l' 9l g ] ;|.:|'|Ir||'||"":||'.l
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REPREZENTATION AND ASSBISTANC]
Arturie

[he parties may be represented or assisted by persons of their
*hoice, The names and ad |"~."-*-r % of such persons are Lo be commun
catled |'| writing Lo Lhe |'|,, Arts and Lo the conciliialor, SWCr

MU _:_'|-'-n % Lo speeily o ver the appoiniment s made jeore

r

‘| "]
purposes al representation or of assisiance

il The conciliator assists the parties in an ingépeRder
impartial mannerin their attempt 1o reweh on amexifle settlemen
ol ENeEIrF gilspute

(25 The conciliator will be puided by |-'-r| i T oo ¥
FRIFMESs and JUusiice. Ziving © "'-| LA IR T of r.| LI nEs
r

the rights and obligations of the | |I.r!|"." e usares of the trade
il '--rrl-.--::u.rl-j Lhe circumetances surroign e thie dispute. inelud
1N any previous busimess praciices AoeTwesef] the

(1431 ||-| =ancillalor may conduck & egneiligtion proceedings
Elicn a4 mannher :I.'\-.""I"""\-“II""\- RN ] Frale, WKIAE 1AL Aecount T
- EESE, e '|.|'\- s Lhe piRrties may Express,
w1 O .! -..ﬂ‘tx ".I'. Lhe Conciiinior neEar ord

nesddimaNapeady settlement of the dispute
i4h The cong rmak. at pay stage of the coneilaton proeeed
nEs, make proposals [ar ®eeilement of the dispule. 2ueh :-rnl----
Bl need ol De I FNNnE and nesd nol e aeeompaneaed oy o
statement of the faSuns therelor
Al STRA AEIETAN
L e
I ordewie Thealitate thi nauael ot Th n Ll VP T
the pakies,Yor the concil ith L nsent of the partes, ma

arries lor adminsirative aszistance by @ suicable institution o
R

LOMMUNICATIONS BEETWEEN (fiiN] R A AR TR

|} The coneiliintor ma nviIDE e partie: o meel with mm ar
may communicate with them orally or in writing. He mav meet or
wmmuniciaie with the parties together or with each

e parately

12 Uinless the parties kave agresd upon Lhe -I' e W DE e
ingEs with the o are to be held. such place will be deter

mined 0y T dlfler Cohsuitatmon Wilth Lhe Dairties. Ny

A regErd Lo THE SifrclimEUiRces il [ e .l..F.l|| LLlh procEs RS

=i SURE OF IXEORN AT N

When the conciliator receives factual information concerning
the dispute from a party, he discloses

the substance of that infor
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miaktian [l'i-_'.:'.L"'i'LI'IL'F party inorder that the other party may have the
opporiunity to prégent any explanstion which he considers appro-
priate, However, when a party gives any information to the coneili-
ator subject o a specific condition that it be kept confidential. the
conciliator does not diselose that information to the other party
CrnPERATION OF PARTIES WITH COMCILIATOR
Arficle 11
The parties will in good faith cooperate with the concilategand.,
n particular, will endesvarto l'||11‘.p|:.' with FEquUesls 'i,ﬂ.’d*.t conel
wlor to submit written materials, provide evidenge and altend
n-...l..|.:--|l_r._.
SUGHESTIONS BY PARTIES FOR SETTLEMERT™S [SPLUTE
A Fteele T2

Each party may. on his own initiatjpée ofNgt the invitation of the
anciliator, submit to the conciliatorqugigstions for the settlement

SETTLEMFES TATNMEEMENT

& |
P < -
Al

i1 When it appears otMeeonciliator that there exist elements of
i settlement which woiNg B acceptable to the parties. he formu
ates the terms of o podsihle settlement and submitz them to the
pirties for their sbigrydtions. After receiving the obzervations of
Lhe parties, the €onceliator may reformulate the termsof a possible
settlermnent in fhiNight of such observations )

21 17 the e reach agreement on a settlement of the dispute,
they drg&upand sign a written settlement agreement. @ [f
requesieM@y the parties, the coneiliator draws up. or azsists the
purt@s 1R drawing up, the settlement agreement,

i§INL B2 parties by signing the settlement agreement put an end
iy i ispute and are bound by the agreement

LOANFIDENTIALITY

Wadlat

[The eonciliator and the pariies must HiE] conlidential all mat-
terz relating 1o the eonciliation proceedings, Contfidential ity
extenild al=o to the =ettlement agreemant, eXCepl where s discio

ire 15 pecessary for purposes of implementation and enforcement
TERMINATION OF CONCILIATION PROUCEEDINGS
B riele 15
The conciligtion procesd ings are terminiated:

fend Hy ‘."‘--:—_:g!’.lnlz--l' the settlement aFresment by the parties
o the date ol 1the dgressment: or

| 43 |':_-. a written declaration of the conciliatar, after consulta
ton with the parties, to the effect that further effortsat concilia

on are no longer justified, on the date of the declaration: or




INTEENATION AL COMMERUIAL ARBRITRATIN Ty

e} By a written declaration of the parties addressed to ihe
concymlor 1o |.|1'.' --I'h_-.;l, ";";j.'l the coneiliation :l"l'i':'l.i:":'_"- ILTH
terminated. on the date of the declaration: or

{d) By a written declaration of a party to the sther party and
ithe conciliator, 1f appomnted, o the effect that the eoneilation
proceedings are terminated, on the date of the declaration

RESORT TO ARBITRAL DR JUDCIAL PRI EED]INGS
1 Ffaeie 1K

The parties undertake not to initiate, during the © L1
proceedings. any arbitral or judicial proceedings in respect ol W
lispute that 1= th
that a party may initiate arbirel or judicml procesdings wifepe. W
his opinion, such proceedings wre necessary for presery e A=
FignLs.

e =y heet of the conciliabion proceedings., e sEm

Liis]=
Fadisll

i1 1 pon lerminalion ..'_-lr..l |_||I'|'|| ALVOR BPo |-._-i'i|"_f.|_- the caned
ator fixes the costs of the conciliation :Lfl!i Fives written notics
thereof o the parties. The term “costs” pelodes only

al The fee of the conciliator @b Shall be reassnable i

ifil The travel and other expenses of the coneilialor

el Thetrevel and other ex fehgsdnf o it nesses peguested by Thi
eoneiliator with the eonsaffrf the parties

(el The cost of any expext advice requested by The coneiliabor
with the eonzent of the L TN

@) The eost of apf a=mstance provided pursunt oo argnelss J
DarErLnh 12 {hd B.:I’i Saf thess Hules

2] The costs, @melined above, are borne egually by the pir
unless the setlemunt agreement provides for a different appor
tignment, AMNotnetr expenses incurred By a party are borne oy Lhiil

PArty

:I'-_l'l iIm]T=
} it i

(1) The conciliator, upon his appointment, may request eack
D deposit mn egual amount As An advance lor the costs
referred to mn article 15, parigraph (1) wiieh he expects will be
InCOrned

{2y During the course of the ¢

LG MY Feduest supplementary o
SHen party

If the required deposits under paragraphs (1and |
ariicle are not paid in Tall by both parties wathin thirty

sneilintor may suspend the proge
feclaration of terminat
that declaration

el [

NE> OF TTELY M3Ke L W
" L
n Lo Lhe parties. effective on the oty
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CONFLICT OF LAWS

i) U'pon termination of the conciliation proceedings. the coneil
ator renders an accounting to the parties of the depogits received
and returns any unexpended balance to the parties
ROLE OF CORCILIATOR [¥ OTHER PROCEEDINGS

Arfiele 15

The partes and the conciliator undertake that the Sofeshator
vill npot aet as &

n grbitrator or as 4 representative of caawsel of a
party in any arbitral or judicial procecdings in respact ofa dispute
that is the subject of the conciliation proceed ings, Thefarties also
undertake that they will not present the coneaetapa® o witness im

any sueh procesdings.
ADMISSIHILITY OF EVIDENCE 1IN OREERE VRO EEDINGS

A rfeed o ]

The parties undertake not to refea@or introduce as evidenes in
wrbitral or judicial proceedingd, whether or not such proceedings
ale to the di=pute that is thewg@bject of the coneiliation proceed

i W L EN DrEssel] oORSuFEestions ”:hd‘l' 0y The obier pharty im
respect of o possible S ment of the dispute:
ihl Admesiond ma® by the other party in the course of the
ORI IELIOR D SO TR
irh Proposdlz rgucle by the coneiliator
il | he fRetubat the other party had indieated his wallingness

to accepl Wirreposal for settlement made by the conciliator

MODEL CONCILIATION CLALSE

Wiher® th the event of a dispute arising out of or refating to this
nhtrucy, the parties wish to seek an amicable settlement of that
Mt te by conetliation. the conciliation shall take place in accord
wncewith the UNCITRA L Conciliation Rules as at present in foree

i The purties may agree on other eonciliation clauses. |

—

['nchisand all following articles. the term “conciliator” applies
to @ 2ale coneiliator, two or three conciliators, as the case mayv be
=

e pErties may wish to congider including in the 2ettlement

ugreementaclavse that any dispute artsing out of or relating to the
zettlement aAgreemen

: shall be submitied to arbitration

Lk ok

it M abmins Cammidains on lndernatienal Trade Law, VEARMBOOA Vol XY
mited Natians, | NCITRAL Coselintion Rubes i 159810
Pagsr, Tud, DML, the LN (A sdopied G A, Res, 3552, in which it ree

s of the Conciliation Rubes of the L'niked Nat

ans UM misELsing an

I D WP paite areses i the coniest al iRbeFrEELOHE] commerein
AT Lial LHe fiirlie =K mn amwcabbe selllement of LRat ds2gidte by reciurse |
Lima I T N A LHT. R ih apss,. Supp. No. $8i A RS






