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censed eommercial pilot a8 well s a b
censed specialist in aireralt seeident preven-
tion and alleges that the proposed land[ill
will constitute a severs hazard to aireraft
making instrument approach landings at
both Wiley Post and Will Hogers Afrports
becnime of the large number of binds that
the proposed londfill wall attrmet. It I8 s,
serted that the Coort has subject maiter
jurisdictzon of this action porsunnt G 28
UAC. § 1331

Defendants Oklahoma State Bepargment
of Hexlth and Dr. Joan Lewwitt Gawe Nled
kerwin & Motion to Diamiza Pleinti s setion
pursuant to Kule 13 bUE), Feslornl Rules of
Civil Procedure, {or fmlurg Lo state a elnim
spon which reliel Sap™be granted on the
grounds that Fldinti{iNa rot the real party
in interest in this cage and has not exhaust-
ed his statesadminstrative remedles.  Said
Motion e suppoPied by a Brief and Plaintiff
has [lefl ™ Beief [n

appasition Lhereta,

[L.2] In crder for the Court %o grant
relief dnder the Declarntory Judgment Act,
Fiwwea, an “nctunl controversy” 1= regoired
™M USC E 201; Norvell v, Sanpre de
Crists Development Company, Ise, 519

24 aT0, ATT=078 (Tenth Cir. 1978); Lnited
atates v, Fiasher-Otes Company, Ine, 496
Fad 1148, 11510 (Tenth Cir. 1974% The

mure poasibility or even probabality that o
person may be adversely affectied in the
[otore by official acts does not ercate an
“petual controversy” within the meaning of
& Z20). Garcis v. Brownpell, 236 F.2d 3566,
358 (Ninth Cir. 1956k Furthermore, the
declaratary judgment procedore will not be
used 1o pre-empt and prejudpe issues that
are committed for initial decision o an ad-
minmtrntive body. Fublie Sermvoe Commies-
gion of [tak v. Wyoolfl Company, loc, 344
U.S 237 246 78 2CL Z6 97 L.Ed 29]
(1852); Hanes Corp. v. Millzrd, 174 U5
App.D.C, 253, 531 F.2d 585, 508 (D.C.Cir,
1978); see generaily 10 Wright and Miller,
Fedoral Practice amd
§& 2757 and 2758 (10710

[3] From the record before the Court in
the instani case, it appears without dispute

5
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that the permitgegbiréd by Oklakoma law
for the pr-.'lptmd lanefill bz mot bees fi-
sped. Morgéover) the Defendants stete in
their BpelfNn stpport of the instant Motion
that fhe\application for said permit ia not
veb complele and cannot be processed antil
it hws been completed. Under these cireum-
sfances, 1L is apparent that at best, there is
prfaently only o mere possability that Plain-
tiff will be affecied by the proposed [and-
fill. Furthermore, if the Court were to
grant the relief sought by Plaintiff in this
action, the Court would effectively pre-
empt the Defendant Oklshoma State De-
pariment of Health from deciding whether
the required permit for the proposed land-
fill should be grasted, an iasee committed
to snid Defendant for decision by Oklahema
law, See 61 OklaStatSupp lSTE § 2253
and 63 OklaStat. 1971 § Z260. In view of
the Foregoing, the Court {inds and econ-
cludes thot Plaintiff's Complaint fails to
allepe an “actunl -r'-:mlrn-'l.'un'_l."' ind thers-
fore fails to stats a cloim opon which relef
can b pronted. Garcra ¥ Srownedl, sapra.
Accordingly, Defendonts’ Motion to Demass
ahould be granted and Pluntif©s Complamt
shieuld be dizmissed.

In the Matter of the Arbit
TRANSMARINE SEAWAYS CORF, OF
MONROVIA, as Owner of the M. 5
OCEAN VOYAGER, Petitioner,
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MARC RICH & OO0, A G, ns
Charterer, Respandent.
Mo, T8 Civ, 1430-05H.

United Staties DMstrict Cowrt,

5 0, New York.
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Shipowner sued to enforee an arbitra-
tion award aguinat charterer. The District

atherwise hazardous to such landing or t2k-
> F 3
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Court, Halght, J., held that; (1) the fact
that an arbitrutor’s employer reprosented
another company, which in turn asserted a
claim (entirely unrelated to those st issue)
against the chartorer did not disqualify the
arbitrator, and (2) even though the ship
owner vislated the Lesms of the

unleas the charier party
did not amount to such @

that arbitrator’s employer repre.

ther company, which in turn as-

a claim (entirely unrelated to those

} against one of the parties in arbi-

disd not disqualify the arbitrator. 9
US.C.A. § 207; Convention on the Recogni-
tion and Enforcement of Foreign Arbitral
Awnrds, art, ¥{ZKh), § US.C.A. § 201 note.

L. Arbitration =835
Contracts s=55{1)
ﬂgmunnul.l exacied by duress contro-
vene public policy of United States and
duress, if established, furnishes basis for
refusing eaforcement of award under Con-
vention on Recognition und Enforcement of
Foreign Arbitral Awards. Convention on
the Recognition and Enforcement of For-
eign Arbitral Awards, art. Vib}2), 8 US
CA. § 20] mote,

1. Arbitration ==76(1)

When public policy is nsserted aa basia
for vacating arbitration award, district
court ia required te make ts own [ndepen-
dent evaluation and noed pot defer to arbi-
tratar,

4. Shipping =16

Even though shipowner violated terms

of charter agreement when it refused to

1. Ser Anico Shipping
553 F 2d 03 (24 Cer. 1T

arder rendezvous with wnother

nge of cargo, its refusal to
charter party was renegotiated
: ount Lo such duress as to allow
it wtrﬂdmhnlplymuuﬁr
charter party agreement aflter it had

ngreed o do wo.

5 Contracts s=35H1}
Diaress is not presont unlesa party s ao
overborme that it loses its optiona,

Healy & Bailltk, New York City, for peti-
tioner; Jack A. Greenbaum, New Yoark
City, of counsel.

Milgrtm, Thomajan, Jacobs & Les, New
York City, for respondent; Robert A. Meis-
ter, Samuel [, Rosen, Robert Thomajan,
New York City, of counsel.

MEMORANDUM

HAIGHT, District Judge:

Petitioner Transmarine Seaways Corp. of
Monrovin (“Tromsmarine”) and Mare Rich &
Co. AG. ("Rich") were parties 1o 8 commer-
cénl arhitration in New Yeork City. Trans-
marine was the owner of the tanker
DCEAN VOYAGER Fich chartered the
veasel, in the form of & Tixing telex and
imcorporated Exxonvoy 1969 form, to load o
eargn of crude ofl at & Persian Gulf port for
dacharge inta a lurger tanker, the PEGA-

BUS, or substitute vessel. The charierpar-
ty provided for arbitration of disputes be-

fore three commercial arbitrators in New
York, and an arbiteation in fact took place,
the panel by a 2-1 vote awarding Transma-
nne $52587.16. Trarsmarine now moves
this Court for an order confirming the
award and entering judgmient thereon
Rich eross-moves to vacate the award. The

parties are foreign corporations. This
Court's Jurisdiction is Tounded upen the

Camvention on ) ifegrSiatas*d Eo-
e BT

Arbitration Act, 9 USC. §§ 201, 207 For

Co Ltd v Sidermar £ p A 417 F Supp 207, 215 (5. D&Y 15761, affd
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the reasons stated, Trarsmaripe’s motion ia
granied, Rich's croas-motion is denled, and
judgment will be entered confirming the
award

The dispates giving rise to the arbitpttion
mre as followa. Shortly after the fixgueg of
the vesssl Rich drdered the OCEAN WOY-
AGER to proceed o o designated Pérsian
Gull kading port, further .pt‘iiﬂﬂ' ik
instructicna: Dizpart Tdi xbnrg«o
port]-Lavan ldland fog further orders
In renﬁi:_'ln th_‘l:" natructions, the
OCEAN VOYAGER. completed loading her
cargo af ofl pfWune 3, 1577, sailing that
same day for LCivan [aland. The vems|
arrived i theyvitinity of Lavan Islund, and
anchorad same three miles offshore at 1400
hougssa Jurne 10, Rich intemded to dis-
charpe Lthe DCEAN VOYAGER's “cArg inin
4 larger vesssl, the . PFEGASUE L}n June
]5 Rich asdvised Trarsmarine that .].-En':lllﬂl
'l!hrn:rt-u..nrlrr- af & mile off Hormuz laland
wiis being contemplated for the tranafer.af
the cargn. Hormusz lsinnd i approximately
2l miles from Lawan Island, within tha
Persian Gulf

Pn June 16, Transmarine advised Rich
that 1t rejected Hirmoz Island s the focs-
thon ol |'.||.I|:'!1.=|_"'"""\'I"' Transmarine ealled wpon
Rich to send the vessel and her eargo on a
lang wvoyage to various discharging ports
specified in the telex fixture as alterpative

pplions to Rich os charterer.

It ia not necessary to set forth the res-
sans Transmarine gave for reflusing to pro-
eed to Hormuz Islasd to rendezvous with
the PEGASUS, in conformity with Rich's
orders. Suffice it to say, for the purposes
of this motion, that the arbitrators unani-
moualy beld that Transmarine wan  nol
within ita rights in refusing to send the
OCEAN VOYACER to Hormuz Island.

Rich befieved il_was entitled to send the
OCEAN ‘rﬂ"l!'.l-l.‘F.ﬁ Lo Hur'r'u: [aland to
tranafer her cargo-io the PEGASUS. Evi-

2. (Gibsonm, Tr. 98

e - L

T T Ty

SUPPFLEMEN

depce climted\before - the arbitrators indi-

cated AR the PEGASTS waa due to arrive

off, Hurmus early on Bunday, June 18, Per-

atnn Gulf tme? Durnng the aie afternoon

al Fn-'.u.'. Juse 17, New York time, & :ruﬁe:l

p{ transatlantic and local Lclepnnm: i:|1.|.|'|

aq@_l._a Tepun,_Shortly afeE 400 . .
George Gikson, a tanker broker in Mew

York, was telephoned by Jack Gresnbaum,

a martime lawyer in New York. Gibsan

had megotiaied the charter of the DCEAN

VOYAGER between Transmarine and Rich.

Gibson negotinted the charter with Neil

Forsythe, & London tanker broker with the

firm of John Jacobs. Gibsen wes the bro-

ker for Rich, and Forsythe the broker for

Transmarine. Greenbaum was counsel in

MNew York for Transmoarine. Greenbawm

did mot resch Gibson on the telephone, but

eft a message for kim to return the eall

When he saw the message, Gibson recog-

nized the name of Greenbuam's law firm,

and sorrectly nferred that Greenbaom rep-

resenied Transmarine in connectiom with

the dispules concerning discharge of the

OCEAN VOYAGER's cargo. Before re-

turning Greepbaum’s call, Gilaom tale-

phoned Robert Thomajan, maritime counse]

far Rich. Gilson then telephoned Greens

baum. After an inconclusive discussion of

the dischorge dispute, Gibson suggested

that Creenbaem telophone Thomajan,
that the lawyers would be in direct contact
with each other. The substance of the en-
nuing telephone econversations belween
Messrs, Greenbaum and Thomojan are dis-
cuased past?

By

Gibson's next invelvement came as the
reslt of & telephone call, at about 6:30 p
m. on June 17, from one High Willinma, a
tanker broker mssociated with the Jasobs
firm in Londen, Williams, on behall of
El_mma.nnr-. passed on to Gibson a -gu:l'r'.
mercial proposal,” parsuant to which Trans-
et o MBS TS
ta Hormuz laland t the PE-
- GASUS, if Rich p %f-:lggmu Lhe

extubuis at the arbitracion heaning. The afbs

trators appear to have accepted Cibson's besti-
iy s errdifle, although they drew Sifferens
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E;_u-p:rtytum in such a way that  Refegenci™whs made ante to telephone

would produce aboudt $100,000 Tn additionil  convessaliods betwesn counsel on Priday,

charter party revenies foF Trinsmarime. \¥. Messrs, Thomajan snd Greenb-

-Gibsog expressed GUtrige at what he re- @m have agreed to a summary of those
J:Fhluhmg_,_}ut communicated # w tians, amd the text of that summa-

proposal to Mr, Mare Rich, the pri ry in set out in full:

officer of the Rich Company. U
instructions, Gibson telexed a L'El’tﬁ'l,;

posal to Williama at ubuut:%
June 17, the counter being :r.hnu!.
m;udme to righta® u-nder inal chur-
ter party.

Forsyihe of Jluwhﬁ,m l’mdnn calbed Gib=
son at home on ﬁe ing of Saturday,

_["

June 18 further discussions
bt wsen 1J':|r." kers about & commer-
cial st nr. NMibson also communicating
durir (o with Rich and Thomsjan,

Dy di telephone comversation betwepn
:g and Gibsan at 4:30 p, m. on June
\ Eorsithe advised that Transmarine in-
Ajsted Rich give up its rights under the
erginal charter party. Upon Rich's author-
_|.1.]. Gl.'l:l-n'n ng‘m!’:led p.,gr:rl:rh:n‘t Lo Trn.mml.-
riner's “commercinl proposal.” - A ldlex con-

firmation of the agreement was exchanged
on Monday, June 20

In response to the agreement entersd
inta betwesn Lhe brokers on June 18, the
OCEAN VOYAGEE sailed from Lavan Is-
land ot 1830 howrs on Sunday, June 19,
bound for Hormuz Island in accordance
with Rich's orders. The OCEAN VOYAG-
ER rendezvoused with the PEGASUS off
Hormuz laland on June 20, the PEGASUS
baving in fact arrived on June 18, Dis-
charge of the cargo from the DCEAN YVOY-
AGER to the PEGABUS was completed on
June 22

=l he Jume 18 agreement, memorialized in
'I:bl.- June 20 telex, obligated Rich to pay
reight and dzn‘mnﬂ:_lul;n:u of the
muumhy the original charter
party. [t was made clear, during the arbi-
tration hearing, that Hich gave first priori-
ty to getting the cargoe out of the DCEAN
VOYAGER and into the PEGASLIS _Rich
never :II'Il.ﬂd-Ed to abide by the June 18
L lts strategy waa to obtain dis-

charge of the r.trg-n-  tats t_'he PEGASUS,

.|-|-|-| U] SERISIES—— at b

=Ar 450 g m., My T'hm‘ulju.n malced BiE
Gresnboum to somsent to an immediate
arbitration of this dspute before a single
arbitrator who would hesr the matter
that evening or over the weekend. BMr,
Greepboum does pot recall which attor.
ney first mentioned an immediate arbi-
trution but does recall that it was his
intention to propose an arbitration for
Monday, having received aothority to do
0,

“Mr. Greenbsum expressed reservations
about a one-man panel, but inguired a3 to
tha pime of on arbitrator who would be
scoeptable to Charterer. Mr. Thomajan
suggesied a person who Mr. Greenbaum
enid would probably not be contrmctable
at that tme Mr. Thomajan sald be
would try to reach that person and would
report. back.

“Mr. Thomajas then called the propossd
arbitrator and ascertained that he would
be aveilsble to hear o dispute that eve-
ning or ever the weekend Later that
evemng, Mr. Thomajan advissd Mr,
Greenbsam of thes arbitrator's availabili-
ty. Mr. Greenbaum does not recall such
advice but it (s posaible. Mr. Greenbaom
replied that he could not arhitrate that
evening; be had an engagement for T:00
p. m. which had been scheduled long pre-
vioualy. Moreover, Mr. Greenboum had
reservations about arbitrating on Friday
or Ssturday without possessing st least n
telex guotation of the CF and the ex-
change of telemes between the parties
and an oppartunity to prepare legal argu-
ments supported by precedents.

“Mr. Greenbaum recommended thatl since
the thhw!lmled' States Mmrrh
would ocon n irst
thing Monday rﬁm WW

“Mr. Greenbaum recalls that he would
have besn in towch with Mr. Thomaian
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advised by Owner that the parties had

resclved the dispute over the weekend Tihe QPEXW VOYAGER W procesd

“Ia all, there were about four conversa-

tiona betwesn Mr. Creenbaum and Mr.

Thomajan, the last beng approximatelys

6:30 p. m."

Tramsmarine fsserted claims againag/Hieh
Tor mju_'nr_ﬁl Treiphtamd-demurrage ar
ing out of the Juse 18 agreemémi \ Rich
repudiated the agreement and rejected the
claims. _The disputes wepe,submitied to
arbitration, in accordunes with the terma of

the original contract, (The aritratio 8
 consisted of an uJ'bll.rl.l.ur or gppointed by each
ot Che Lwn :.rn.r'lia. agd a Lhird J.Lrla-l'ru.Lnr

m-'.dlu:"l..:d by Uife kww, arbitrators so r-he:.a-._n.__

Tranamarine dgpoifted Mr. Lioyd C._Nelson

&= ita arbhitrator Rich appointed Mre M-

chael A vaan (peider, Mesars. Nelson and

van, belder selected Mr. Jack Berg as third
dfbiteatar. oy

Al the commencement of the hearings,
Rich objected to the presence of Mr. Nelsan
on the panel, and de mrl.nl:h:'d that "1r"' TECusE
himsell. Rich based this demand g pon_the
fact that Mr, Nelson was the president and
éhie! aperating officer of Orion & Global
Chartenng Ca., Inc., the aperating monuger
and gerernl ngents [or nshipowning COFpa-
ration ealled Androus Compania Maritima,
A, which had pursued a claim against
E‘.il‘l_'._n_ E.!_*.u.t.m:.icln amd then in-the-fedaral
courts, Sea [n the Matter of the Arbitra-
tion between Anrdros Compania Maritima,
SA. and Marr Rieh & Co, A.G, 579 F2d
681 (2d Cir, 1978k While Rich specifically
discluimed any challenge to WNelson's per-
somal integrity, the situntion arising out of

" the Asdres litigation against Rich was said
1o disqualify Nelson becawss of thd creation
of “an appeirimits o bins"”

Mr. _H‘EIJ-UH ':IL"EIII'IL'\'J Lo oS
Rich sought an order from this Court dis-
qualifying Nelson in advance af the hepr-
ings. The Court (Enapp, J.} declined to do
so, on the ground that the proprety of
Welson's service on the arbitration panel
could be considersd only after rendition of
R Bward,

hrmaslf.

L8 ' —_— 8 F
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whether Bichwas within ita rlg:hi.! ta dirsct
from
Layat Ishnd to Hormuz [sland for dis-
gharge Tnte the PEGASUS, as comstituting

The, veasel's performance under the original

pbarter party: and (2) whether the June 1B
a.wre-ufr}_:_n_l_,'-_]_gjp_'ui.in;_nd..'li‘,inn_nl obligntions
:.ﬁufun_[:l.in:h a3 a consequence of the vessel's
pw s Harmuz J.sll.a11E| was E:ta.-:_:l.ul -
dear u.ur{m!. a.nd OnE u.nml:,r unenforcenble.

The arbitrators unanimously resobned the
lirst guestion in favor of Rich, holding in
their award;

“The Panel & of the unanimos spinios

that Lawan lsland was not the nominated

discharge port for the transfer of the

OCEAN VOYAGER eargo to the VLCC

PEGASUS Corsequently, Charterer's

order to the OCEAN VOYAGER that it

proceed Lo Hormuz lsland for dischargs
was a proper direction and in accordance

with the terms and conditions of the {ix-

ture telex amd the charter party incorpo-

rated therein By referenca,”

L}_n the questicn of dureaa, the panel was
shurply divided The only wrongdoing Mr
Melson could percaive was Rich’s expression
of consant to the agreement, while keeping
ita fingers cromed behind it back and al-
ways intending to repudiate the agreament
By way of contrasi, Mesars. van Gelder and
Berg both condemned Transmanne roundly
for repodiating its obligations under the
original charter party, ind taking advan-
tnge of the esrcumstances to exact the June
18 agroement from Rich Berg considered
that Transmaripe’s tactics amounted to du-
resa in law, therehy rendering the Juse 18
agreement unenforcenble, so that Tranama-
rine's claims [n wrbitration Fasled,
Gelder consbdered that Transmorines oe-
tions, while commercially reprehensible, did

not rise Lo the 'l'“'Uﬁftéid"S'taté?m'“b y
van Geldor ]-u.nl:d n:l'n:rlzl-lg

Yan

' Transmarine's claims CAristng |:|-Ltt- of the

agresment In consequense, the panel, by a
vole of two to one, made the award in

M i r L k 'l el d gt r

e
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[1] Rich first attacks the award by reit-
erating its challenge to the propricty of
Melson's presence on the arbitration panel.
Refiance ia placed wpon Common
Coatings Corp. v. Continenty) Casual
302 1.8 145 89 S5Ce 137, M1 Lo ]
(1988}, reh. denmied, 303 1.8 11 4
B4E, 21 L.Ed.2d 81F (1968) npdy BY.

n!ldtl' the

gErounds upon which L e at-
tacked. % US.C § res 1'11- Court
to confirm the aw pdin it finds one of
the grounds for deferral of recopg-

nition or enfc of the award speci-

Ted in™ ntion. That |leads us to
Article nvention, the Tull text of
which in the margin.' Under Arti-

ele enforcement of an award may
ed if contrary to this country’s pub-
iy The upreme | Court’s elucidstion

If Nelson's presence on the pamdl of Tended
the principles declared in that case and ita
progeny, the awarnd will not be enforeed,

Howaver, having croased tho threshald, it
is spparent that the argument has no merit.
Whatever the tensions that existed betwesn
the plurality and concurting opinions in

4. "I, Recognition and enforcement of the
award may be refuied at the requess of the
pany agamsal whom it i invoked, only il that
parmy furnsshes L the compelent asuihorty
wherd he recdgnition and enforcement ia
sought, proof [Ral:

“a) The parties io the agresment redferred to
in article [l were, under the law applicable to
them, under some mcopacity, or the sosd
agreement s nof vabd ender the Low o
which the parties have subjected it of, Tuding
any dication thereon, wnder the bw 1o
which the partses have subjected it or, failing
any indvcation thereon, under the law ol the
country whers the award was maode; or
“{b) The party against whom the award is
involked was not given proper motice of the
apponiment of the arbarator or af the arbi-
tration procesdings of wai otherwie wnabils
1o present bus case; of

“fc) The oward desls with a difference nol
coniemplated by, or sot falling within the
ierms of the submisson 1o arbitraton, or i
comiains decisions on matiers beyond the

semmam =F dbp gielesied 1A srbPradine e

jtma, supra, at 687, all the Jus-
upan the failure an
relationship between an
“and a party: namely, thati the
ird and “supposedly neutral” arbitrator

had recoived $12.000 in comsultant's feea
from the successful party,
stances, the award was vacated,

In thass grpum-

Bimilarly, in Miserocchi & Co, SEF.A. w

Peavey Iaternational fae, T8 Civ. 1571 (5.D.
MN.Y. Sapt. 15, 1978}, also stresed by Hich,
an arbitrater's eompany received commis-
sions totalling $41,072.33 from one of the
parties.  Judge Frankel,
meamwwealth ﬁul.r'np, vacated the award,
nhrﬂnz in his opinion (p. Bk

following Com-

. . an arbitrator’s receipt of in-
mn:: in amounts like those involved here
from one of the parties to the arbitration
ia o maiter that (1) must be disclosed and
(2} is disqualifying upon objection unless
waived or otherwise rendered immaters-
.Lh

The Secomd Circuit cases lollowing Ciun-
manwenlth Coatings, summarized in Andros
Companis Mariiima, suprs, at 688-700, all
deal with direct financial or professional
relationshipa betwesn an arbitrator snd a
party.

mitted o ashifration can be separated from
thoose mot o0 submitied. that past of Che
award which contming decisons of mailers
submitted to srbitration may be recognized
and enforced; or

" d} The compoistson of the arlsitral suthoni-
ty or the arbiiral procedure wai pol in ac-
cordanee with the agreement of the partse.
or, [ailEng wuch agrecment, was ot in accard-
amce with the low of the couniry where the
arbitraison took place; or

"fgd The award has noi yed befome Binding
of Lhe parties, of has been sel aside or s
pended By & compelent autharty of the coun-
try m which, or ander the law of which, that
award was mads

=Z. Recogritionn knd enforcement of &n arbs.
l.rlllrﬂ

mﬁﬂi"ia'é“““

"l:qfhr.nm:um.umfﬁlhldiﬂumn
mol capable of settlement by arbiErabon un-
der the law of that coantry; of

“(l) The recopnition or endorcement of the
macard wengld be contrasy 1o the public policy

m.d-:u.l':rn:m
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Mo such relationabip = present in the cuse
at bar, Mr. Noison had no [inancial intor-
eat in Transmarine, and neither he nor his
company derived any income from Trans-
marine, Rich's sole complaint 2 that Nel-
§0n's compaEny represented Anolher compa-
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hywhich & .n turn |:|_1.'|rrLﬁ1. i rl.:|.|rr1 -i-rnllrt' 1

'Jrrrl:hl'lr'ﬂ_ln those at bar) m_ru.mat Rieh

- This s far too temuous & TrelETEnEhipao |

require ihe dmqualilication of an expRr
emeed nnd Tespected -mz_"'l:h:_n_l._ J..|_.1-Er_
particulariy where Rich offers né challeng:
to Mgison's p-t-mn-m integrityT
Rich relies heavily upon( Iy upondthe statement in
Commuonwaeaith Coatimgy, 883 1.5 at 150,
89 B.Ce at 340, that
“[Alny trbunnl-pesimitied by law to try
cases and eonfroversies mot only must e
unbissed but mudt alse aveid even the
appearafyes of foes "
Becayse \itprnioses to perceive, in the cir-
cumftafets of this case, “the appesrance of
hih," Bich contends that Nelwon should
bowe been disqualiflied without more. But
there ia no authorily in the cases for so
subjective a standard, Blemumshes, like
beauty, be in the eyes of the beholdar, The
Marikime community in New York ia rela-
I‘J.'I-'E']].' !lTL:lJ!., and -‘ll.lil::'r- |||,,‘|i'I Thl_-n_ are
mot thai many experienced maritime arbi
tralors: none Wwhose elpenence exoeads
that of Nelson. Commercial relationships
in the industry interweave and overlap: the
leaders of the industry come in constant
contact with each other; on occasion dis-
putes, arbitration, and litdgation result, It
wiild e di!ru;l'_i\'e of the resclution of
mantime dispatea by arbitration in this
City to disqualify an arbitretor simply be-
cRuse & party to an arbitration proclaims, in
circumstances such 23 these, “the appear-
ance of biaa,” In the very sentence next o
that relied wpen by Rich, the Supreme
Court in Commonweaith Coatings said:
"We cannol believe that it was the pur-
pose of Congress to putharize litigants to
submit their cases and controversies to
arbitration boards that might resssnably

8. According to the April, 1975 Index and Digest
of the Award Seroce of the Society of Mari

be thooght bimsed) against ope litigant

and favorgblénisanothar,”

In the cfermatinees of this case, ao one
could Seemstpnbly”™ conciode that MNelson
was bBiased against Rich. His participation
_in Qie=prior, unrelated Htigation ia far too
retnobe; and there ia a total sheance of thai
hefet fimancinl relationship, between arbi-
=ator apd a party te the arbiteation, to-
=urds which Commonwealth Coafrngs and
—s progeny direct theie particular attention.
Nelson's presence on the arbitration pamnel
invalved no impropriety, and the award 13
ot sohject to challenge on that ground

III.

[2,3] The guestion of substance is
whether Tronsmarine exacted the Jupe 13
agreement from Rich by duresa. If that ia
-.ﬂ__IJu- grhitration oward n Tromsmacine s
favor cannol siamd. The agreemeni was
the socrce of Transmannes cloimmas: thus
enforcement of the award would constitate
matirect enforcement aof the agresment,
Batany Industries, [me. v. New York Joimt
Board, 575 F.Supp. 485, 491 (S.D.N.Y.19T4).
Apreements exacted by duress conLravene
the public policy of the nation, Fluer Wast-
ern, Inc. v, G. & H. Offsbore Towing Co.,
447 F.2d 35 3% (Beh Cir. 1971), and secord-
ingly duress, if eatablished, furnishes o basts
for refusing enforcement of an award on-
der Article VibN2) of the Convention.
There in, of course, no suleinpce to Traons-
marines argument that the gquestion =
foreclosed from judicial review by the con=
clusion of a majority of the arbitrators that
dureds was not present, so that the contract
was enforceable
serted as tho basis [or vecating an ardaira-

~tlos Eward, the court is required to make its

ow, “indépendent evalustion. Botany In-
n'uﬂ'_n'i{ Ine., supra, ot 491 n. B We now

turn to that evaluntion. United States

[4] Rich, alleging dureRag@e tRe0fufln_

of &

stablishing & —THaE Burden “is o heavy

el 200 pacsli. Messr, van Gelder and
Berg are also among the most frequently sedecl-

When public palicy is as-

i B




r.i

mu. First Hq:.mu:fﬂ.mi.' of Cincinoati v

*. " Papper, 454 F.2d4 626, 634 (2d Cir. 1972).

Tranamarine's original breach of contract i
refusing to send the OCEAN VOYAG
Hormuz laland, while o necessary
af the charge of subssquent eeo
resa, doss not establish it, xsinee
aksa “prove that further reaort 1o

edies would have besn im or fu-
tile in the circumstances L as a prace

tical matter thers r manns of
immediate relief to them." [Thid,

[5 ' nt unless  party
i sa over a% = its_options,
“The w ws implies feshiensss on one

strengih on the other.”
v, Bethiehom Steel Corp., 315
, 62 5.CL 381, 587, 56 L.Ed. 855
. The Restatement of Contrscts
492 (1982} chorpeterizes duress s &
ngfal act that “eompels & manifestation
of p.p'p.ml'. nasent h_'|l' anslher 16 4 Crafndae-
tiom withowut his volition,” or 1 wrongful
threat "that induces ancther to enter into a
tronsaction order the influence of such fear
a8 precludes him from exercising free wiil
and Judgment™ A party alleging duress
musl prove it had “lost capacity 1o exercise
ity judgment," 3o that it “had no affective
freedoms of choce”  Hellenne Lines, Lid v,
Lowis Dreyfus Corp, 372 F.2d 753, 758 (2d
Cir. 198T). Thus “the state of mimd of thae
person  threatensd" s o “key element”
Hellenic Lines, supra, at 757; duresa re-
quires “n state of mind in which the com-
pluining party was overwhelmed by fear
and precluded from using free will or judg-
ment.” PFPlechner v. Widener College, 418
F.Supp. 1283, 134 (E.D.Po.1976), and cases
cited at npn, 2T-39, [uress i3 nol proven
where the complaining party “merely sxer-
cised its business judgment in & difficult
situation.™ Hellenie Lines, supra, at ThE,

Viewed in the light of these suthoritics,
Rich has not established duress, The claim
of duress, articulated in the testimony of
broker Gibson, is that Rich bad commitied
the cargo on the DCEAN VOYAGER to the
PEGASUS, and that Rich had no chobos bt

B A i T e i i it | ik arini [t . [

¥ Rich anologizes the situatlon to
duress of property, such as that
in the landmark case of Harmomy

. Bingham, 12 N.Y. 89 (1854} °

In Harmony, the plaintiff contrneted
with defendant transportation line to trans-
port merchandise to & remote part of the
country, for use in & commercial adventurs
in Mexico; plaintiff established that “it was
pmential to his interests that he should ob-
tain pesmession of {t immedistely on its ar-
rival.” Jd at 112 Upan arrival, however,
thie defendant refused to deliver the proper-
ty without the payment of & greater sum of
freight than could legally be claimed. Fol-
lowing an unavailing protest, the plaintiff,
“From the necessity of the case, and for the
purpose of oblaining possession of his prop-
erty,” paid the illegal demand, In thess
circumstances, the payment was character-
ized as imvoluntary.

In Hellenie Lines, supra, the district court
at 249 F Supp. 536, 529 (3.D.N.Y.1966) stat-
ed the general rale as to duress of property
ns folbows:

*. . . where one party has control or

possession of the goods of snother and

refuses to sorrender ssch goods to the
owner thereal exeept upon the latter's

samplinnce with an unlawful demand. a

contract made by the owner lo emans-

pate his property is considered a3 one
made under duress and thus svoidable "

In the case at bar, Transmarine argues
that it did not refuse to surrepder the cargo
to its lawful owner, so that no “duress af
property” i3 involved. The argument is nol
wholly persuasive, By virtue of its refusal
to send the OCEAN VOYAGEER to Hormuz
Island, Tranpsmarine in effect refused to
deliver the cargo inta the PEGASUS, there-
by interfering with Rich's commercial ar-
rangements. To the extent that duress is
present in this cose, it arises out of Trans-
marine’s contkdnited Statgs in the tanks
of its veasel, Prypysgupfupfl refusal to
discharge the cargo in poeo with the
irsiruetions af the charterer.

Neveriheloas, there b a differsnce be-
Fomipme  Phm wnen ot Bar and the sftaatien



360

presented in Harmony v Bingham, supra

In Harmony, the plamtil was in orgent
difficulty because he required his property
immediniely for his own commercial use
In the case at har, Transmarine's relussbia
“Befiver the cargo o the wailing PEGASLS,
would presumably oblige Rich to \pag_de-
mu'n-'u.g'c to the _owners of the #FEGASUS,

480 FEDERAL SUPPLEMENT

merpiilNedgis. In my judgment, Mr. van
Geldur's Jproctical suggestion a5 to Rich's
nextslep in Lthese circumsiances was appro-
priate. :
Even il the pressance of ihe cargo on
boprd the OCEAN VOYAGER be fully
anabogized to diress of property thers was
available o Bich at least a ].l-un'lh-: fmeans

but no reason appears why JUCR_paYmantl_of immediate relief, other than capitulation

could not be claimed from Traaimarine in
.u:E'tr:l.unﬂ E.l- the conseguensy of Transma-
rine’s bresch of the original/charier party
1 F\:g‘.tn]: A fu-.r;:.l,[uq Fach's :uggﬂ.':lliur.. in
the motion papers, tha®tthere was o riak of
Transmarine mukigg off with the cargo en-
tirely, A shipd®mer whose tanker = full of
someony else's ol 5 not entirely in the
driverfs \eeal, certain responsibilities and
bufdens impinge upon him ag a result of the
ul‘lﬁ'l presence.  Hy wirtoe of that pres-
aped) the shipowner owes 8 duty of core and
proper custody to the cargo and its ownaer,
whoever that owner may be. The shipown-
er muai ;rh'-* conmderntion Lo the Laboity
that would arse out of o wrongful conver-
sion. In the case at bar, had Rich simply
potified Trapsmarine that it insisted upon
Tranamarne sending the QOUEAN YVOYAG-
ER to Hormuz Island ond transferring the
cargo into the PEGASUS, further plazing
Tranamarine on netiee of its linbility far
any damages resulting from & continoed
refusal o do so, Tramsmanne would have
baEn im & ul.'-nll:ler:iu”:.' ir:tn-r-.-s'.ing. amd far
from presure-free, situation

Mr. van Gelder suggests that this = what
Rich skhould have done. Mr. Herg = loathe
to sanction & game of “commercial chick-
gn” [ share his sentiments, ol they do nol
suarely address the questions posed by a
claim of dureas, namely, whether “further
resort to legal remedies woold have been
impracticable or futile in the crevmstane-
e, and whether “as a practical matter
there was no oither mezns of imemediate
First Nationa! Baak of

In the case at bar, Rick

relief available"
Cincirnati, supra

to the Jume 1B agreement In the converss.
tions betwesn coursel on Frday, Juse 17,
the P:rj..lqhiht]" of immedate arbatiration, be-
fore a single arbitrator, was discussed
Prom pt arbitrationa are not unknewn in the
maritime industry; they are particularty
appropriate where, na bere, there b & dis-
puté as Lo whether & veasel must procesd in
accordanee with a charterer's orders. [t
appears from the agreed summary of coun-
sel’s telephone conversations (355, ante)
that both atiorneys kad & prompt srbitra-
tion in mind. Mr. Thomajan, on behalf of
Hich, was presaing for an aroitration before
a single arbitrator om Fridsy evening or
during the weekend. Mr. Greenbaum, rep-
resenting Tranamarine, was not prepared to
move gaite 50 |.|u:|.'||.|_'.'. and he cannol pes-
sonally be fauited [or that pomtson. Mr
Greenbnum does state, however, and | have
no renscn o douht, that he had recedved
authority from Transmarine o propose an
arbitration on Monday, and intended w for-
ward soch o proposal to Mr. Thomajan
when contacting him “the [irst l:hl.nu: Mon-
doy morning.” as he promised Mr. Thoma-
1;u.|-| W don  Arwetration was mooléd when
the parties, scting through their brokers,
negotiated the Saturday, Jume 18 agres
ment.”

Rich pointa out, correctly, that an expedi-
ted arbitration reguires the willing coopers-
tion of both parties. The Court & aaked to
infer that Tramsmarine would kave with-

held =.u|:-|'. n'n*.-;-,-r_nTm:n. “T-I's._.l.l AJ;E:ﬁmen.l s

;:_:: p_wid[.-:.' .-rb[y-ﬁpféd}s -r_m:: in
= aw L F.Iu I!- aleidiHal s
sugpeated in Ow ggu l:h won |

has mot demonstrated its immediate, over— lead me to believe that the I'llum:Ll} artatra-

powering need for lr.].nafd.'r_‘_Ef_lhu -.l.r-nn
ints the PEGASUS:

BOr. &5 A 1"|-_|||'.'L||::|I

tion mesting would ever have come off, had
not the weekend settlement agrecment

g
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completely
"o cutmaneuvered the Charterer, who apparent-

=y

.luim.nt ithe burden of proof borme by
party seeking te avald an agreement o

represents his l.ul.hﬂ-—
ing to propose an arbitrs-
. Mr. Thomajan concluded
evening conversation with Mr.
fim in the u:pq:f.l.li.un. of hearing
n Mr. Greenbsum further on the sub-
na & first order of business on Monduy
marning. We will never know il Tranama-
rine would in faet have eooperated in an
expedited arbitration on Monday, becauss
Rich signified ita consenl Lo a commercial
arrangement on the previous Saturday.
Rich was at liberiy to do so, but haviag
mooled an expedited arbitration, bas @6
baxis 1o aak the Court to assume that Trans-
marine would not have participated in one®
The case might be different iff Rich, at the
cot of Ivcurring several days' demurrage
an the FEGASUS, had preased Tranamarine
for an expedited arbitration, and Transma-
rine had declined to cooperate. But that ia
mot this ease, and resolution of the issus
depends opon the facts as they are. [ com-
clude that, in these cireumstunces, Rich has
oot and canmot establish the futility of al-
ternative legal remedbes; and that this fafl-
gre is fatal to the claim of dures.?

This result may soem harsh, in the degree
af diligener it reguaires af & party conflront-
ed by an unserupulous adversary. Arhitra-
tors van Gelder and Berg, from the heighta
of their vast experience in the shipping
industry, condemn the actions of Transma-
rine, and the Coort has ne difficulty in

B The Cowri agrees with Arbitraior van Geld-
er's distmcison between manfuver and ooer-

— 3

"Ik is clear to me that Owner

lv scoepted Chamer's statements at thesr face

that, during ane af his convers
with Forsythe, Transmarine's broks
the latier said of the T ",
lh]nhh'lntuﬂﬂlrtrb:mmm
He ia going to milk it for all its worth
The shipowner's behavior is aa unattracti
ma the choke of words of his broker. Ho
ever, the circumatances of the case do n
permit, in law, & finding of duress. T
_1[-5;*3 ::-"_ﬂ".l_ll_.___ﬁﬂ__mﬂm'f

claiming diress, pu
lie hﬂ.mmmfmﬂnyﬂm
lunl:l _part

Mﬂ—lnm“uhr.l
Court {8 comstrained to conclude that Ki

has not met that burden

L.

The petition of Transmarine to coafir
the award of arbitrators ia grantod, and t
eroas-motion of Rich to vacate the award
donied.

Battle judgment on notice

Rabert FINTO, etc. Flaintiff,
¥,

ZENITH RADIO CORPORATION ot
ml.. Defendantis

No, 78 C 2606,

United States Distriet Court,
N. D. Niinois, E. D,

July 12, 1978
On Motion for Eeconsideration
e Aug. 9, 1979

An :mlph}rr.-e whose L-plurml:!ll |'ILI
o United States

v P10 BT T

done under duress and unlewhally.”

5. See Silimas v U S_ 101 US. 483, 25 LE
587 (| 8800 far apother application of thas ger





