i

+

-

" seribed. - ok S

+denied.

V—ATTORNEY'S FEES

Flaintifl kas included & prayer far “such
cost and disbursement as are in conformity
with 5§ US.C. G5SHaj4NE)". This L||-'--'|II b

:YI—CONCLUSION

A detormination sa o the apphesbility of
the offered exemptions W the materials des
peribed ax thres pages of memorands Lo
prison officials and the forty-cight pages of
the F.B.L file will be deferred pending sub-

.masion by the Defendanid alaffidavits

which establish the basid for their conclu-
giona. Otherwiss the witkholding of doeu-
ments by the Federd] Bureau of Prisons and
the F.B.L was praper and an crder will be
entered granting the Defendants’ motion
for summary jodgment to thess matters
The Defendnmte will be Eiven 1l1i.r1:3,' rh.:,.'!- |7+
submit'eweirn affidavita and any other nee-
cpfiry ‘waaterial setting forth in detail the
baads for their claims that the exemptions
of\ the Act justify the withbolding of the

documenia,

An appropriste order will be entered.

'

United States Distfigt Colirt, 2
Distriet of Coldmbea. 3

Sept. 35, LITE.

Onm ?Eljl‘_inn to confirm an arbitration i

award, the\ District Court, Gasch, J., held

cats all disputes arising under o contract in

agordance with Swiss law and by arbitra-"*

pon under [nternational Chamber of Com-
mfroe rulem constituted & walver of sover-
eign immunity under the Forelgn Sovereign
Immunities Aci, nnd such waiver could not
be revokeod by onilateral withdrawal

Dafnult judgment amtered, e

L. Arbitration =sg315

Under Swias law, sward by Swiss srin-
trators finding that undsr Swiss law for-
eign state was bound by chligations it had
valuntarily antered into was final and bind-
ing upom such foreign state O UECA.
fF 201 et seq., DM; 28 USCA. §F 1330,
133Ns), 1301(id); Convertion on the Hee-
ognition and Enforeement of Foreign Arbi-

" that & forchgn state’s ngretment to adjwdi-

tral Awards, art. ¥, 9 US.C.A. § 201 note. "

L Arbitration ==ELS
Awnrd by Swina arbitrator sguinst {or-
gign state was sobject o United Natioms

Comvention on Recogmition amd Enfarce- .:--

ment of Forelgn Arbitral Awnrds to which
United States, Franee, Nigena and Bwitzers
land were each signatores. 9 USCA

§5 201 ot seq., 204; 28 USCA §§ 1330, "«
1330{s), 1391(N4); Convention on the Rec-. .

ognition and Enforcement of Forelgn Arki- "

tral Awards, art V, 9 US.CA § 201 note..
1. Arbitration =815 '

Fifth Article of United Natioms Con- -
vention on Rocognition and Enforcement af - ==

SR~

wme ; pac L ' P o gl ?,
824 E‘ ! 465 FEDERAL SUPPLEMENT . ng:‘?’u s T
"relenas of information. Here it & evident el S
~ that the privecy interests of the thind party [PITRADE INTERNATIONAL, _<:;
outweigh the interest of the Pluntdl in 8.4, Petitioner, 3
securing the [ile o - H: -

In summuory, the official section of the FEDERAL REPUBLIC OF ek ".-_;g'i-"":'
F.BL in withholding the documents as dis- NIGERIA, Respondent. ,%.“ -‘n{-h
cussed was proper, except to the lorty-sight e s,
pages that have not been adequately de- s, B, TR D " ol .:L

s
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m--uu-..mmm
sel forth in the Court’s Memorandum asoed -
this day, it is by the Court this 25tk day of .

Forwign Arbitral Awarnds specilies Lhe only
grounds on which recognition and enforos-
ment of foreign arbitration sward may be
refused.” Convention on the Recogmition
and Enforcement of Foreggn Arbotrad
Awnrds, art ¥, ELEI::HLi.d]lnuu: &
USCA § 1330

i. International Law &=10.32

Foreign state's agreemant lo adpuds
cate all dieputes arising onder contract in
sccordance with Swiss law and by arbitra-
tion unider International Chamber of Com-
meren rules constituted waiver of sovereign
immupity usder the Foreign Sovereign [m-

= o Eunities Act, and such waiver could pot be
SoEsrevoked by unilatersl withdrawal.
=+« tom on the Recogmition and Enforeement of

ET'Fl:n:L,g'u Arbitral Awards, art. V. 9 USCA

Conven-

= § 2] note; 28 L-.E.E_A.. &5 1230, IEI-(:}HJ,
:mm;-q : -"n.t... ol T i
"‘E. FH-H"I.' E.HI Procedures == 2414

7' Mo default judgment is o be entard
'h} federal dstrict court against-[apeign

i u-Btate unless claimant establishes mght Lo

aid,
-

- _: . relief by evidence satiafaciory to goort, but :

= where bernuse proviasons of Liunv:rhnn an
" Recogmition and Enforcemest of 'Foreign
Arbitral Awards asd of Poreign Sovercign
Immunitics Act Grore.pitisfied and award
with Bwiss aphitrator was binding open the
foreign state, default judgment was appro-
priate. ALonvention on the REecopmition snd
Enforcetnentaf Foreign Arbitral Awards
ark, W, DU SCA. § 201 pote; 28 USC.A.
&5 L350, 1606{ak1), 1608a. &)

Fobert 5. Medvecky, Washington, D. C.,
far petitioner.

ORDER

GASCH, District Judge,

Upon conssberation of the Petition of 1p-
trade [nternational S.A., (Ipitrade) for an
Order (&) ﬂr.luf:l.rm.lng' the Award of Dr
Max Erunner doted Aprl £, 1578, m case
ET/DB No. 249, and (b) directing the en-
try &l judgment thereon sgaisst the Feder-
al Republic af Migeria, the memorandum
filed in support thoreaf, and for the ressons

&
i

Seplember, 1978,

ORDERED that the said Petition to E-nn—
firm is hereby granted; and that the awaed
af Dr. Max Brunner dated April 25, 1978 in
case RT/DVE Moo 2549 be, and the same o
hereby, confirmed; and it = forther

ORDERED that the Clerk of the Court
enter judgment as followss

1. Federal Republigwl \Nigeria shall pay

to Ipitrade Intermational, S.A. the sum of
pine million sixfy-siz (housand, one bundred
thirty-eight doliars and seventy-five centa
(49,066, 136.75), together, with interest there-
on ai ‘the. rate of six percent (6%} from
Aprid, 2501978 o the date of paymeant

2, Federal Republic of Nigena shall pay
to [pitrsde Ioicrmational, 5.4 ioterest st
the rate of five percent (5%) from the fal-
lowing dates on the [ollowing amounis Lo
the date of payment thereol:

from  Detober 17, 1975 on RV 200 .00
fromm  Detober I, 1978 on 6] 500,00
, Irom  November 6, 1975 @ 61 50000
from Decomber 3 1878 on 1253000 60
from December 10, 1976  on 164, 50000
from Dessmber 11, 1978 b SLEETE
from ° December 17, 1876  on 155 o000
from [December 25, 1975 on 150000
from [hecomber 3. 1975 oo 51 50000
[rein  Jamusry 15, 1576 on = R0 ]
[rem Apnl 3, 1976 on b CALLE Rl ]
fram  July ¥, 1978 on JaG 000 0
fram Seplember 16, 6 oo e LA AR ]
fram March 22 1977 an 114, S00.00

3. Federal Republic of Nigeria shall pay
o [pitrde [atcrnational, 2A. the sum of
fifty ithousand dollars ($50,000.00) together
with interest thereon at the raie of =ix
perennt (6%) from April 25, 1978 (o the daie
of payment therenf,

4 Federnl Repubbic of Nigeria aball pay
to lpitrade Interpational, 5.A. the sum of
five hundred fifty thousand Franch Franca
{550,000 F Fr.) at the exchange mts st the
cloae of busings in Pars, France on .H..Ir.i]
15, 1978, logether with intereat therson st
the rate of mix porcent (B%) from April 25,
1978 o the date of payment thereol; and it
15 [urther

-
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ORDERED that a copy of the Judgment
in this case be served on the Federal Repub-
bie of Nigema by the Ulerk of thaas Court by
mailing sabd Judgment by registered nir-
mail, postage prepaid, and return recoipl
rl:qu-qul'.uri to the Honornble Commissioner
of External Affairs, Federal Republie of
Nigerin, Lagos, Nigeriai and Permanent
Secretury, Ministry afl Defense, Lagos, Ni-
gertn; snd, separately, by registered mail,
postage pn:p.i.-.‘l. return reseipl reguested o
the Embassy of the Federal Republic of
NWigerin, 2201 M Strest, N.W., Washington,
D C

-~ MEMORANDUM

On Jane 6, 1978, Petitioner Ipitrade In-
ternational, S.A. (Ipitrede) filed a Petition
o Confirm Arbitration Award wonder the
provisiona of the Convention on the Recog-
mition and Enforeemont of Foreign Arbitral
Mwards, 8 U.5.C. § 201 et seq. Juriadiction
aguinst Rospondent, the Federal-Bepublic
of Migeria, is based upon the Fopeign Sov-
ereign Immunities Act, 28 UE.C. 5 1330a),
and venua fies in the District.el/ Colombia
under § USC § 200 'and 28 U.S.C
B 1300 MK4)

[1] On March/ITTN\I%E Nigeris and Ipi-
trade entered(ifto & written commercial
contract {ofthe purchmse and sale of ee-
ment. By cotenng inlo the contract, Nige-
rin expeodsyngresd that the eomstruction,
valility, and performance of the contract
would be governed by the laws of Switzer-
[End>and that any disputes arsing onder
the contract wouald be submitied to arbitra-
tion by the Internstional Chamber of Cam-
marca, Pards, France During 1970 and
1578 vamous disputes aross with respect Lo
the eontract and on May 12, 1976, Petitioner
filed & demand for arbitration with the
Secretarint of the Court of Arbitration of
the [Intermationn] Chamber of Commerce
Therealter, an arbitration procesding was
conducted in which the Federa]l Republic of
Migeria refused Lo participate, relying on
the legal defense of soversign immunity
The srbitrator, Dr. Max Brunner of Hasel,
Swntzerland, found that onder Swim law

Hl:uFu}n.dr.n'. was bounid By thi uil.ri:i;'a.ll.unu L

165 FEDERAL SUPPLEMENT

voluniarily entersd inkto and procoeded with
the wrbdtration. On Apcl 25, 1978, the arbd-
trator jssped hm wolles decoson (Lhe
Awnrd), pgranting: some of Feliboner's
cluims but repecting others. Under Swisa
law the Award af April 25, 1978 is final and
binding on Reapondent Petitioner has
made demand upon Roeposdefit Jor pay-
ment pursuant to the torme-ef the/Award
but Respondent has mot @adessuch pay-
ment. - a

[2=d] The Awnpd 'wubfect to the Unit-
ol Mations Conventien on the Resognition
and Enforcement, of Foregn Arbitral
Awards to which the United States, Franes,
Nigerin, and Switzerland sre each signato-
ren, | Articles W of the Converftion speciiies
the oely grounds on which.recogmition and
gnfogrement of a foreign arbitration award
iy, be refused. 9 USC § 201 None of
e ocnumernted grodnds exmis m the ioe
stint case. The Foreign Soversgn lmmg-
nities Act, which codifies existing law with
respect to suils agninst [oreign siates in
United States courts, gives fadoral district
coirts originel jurisdiction ageinst & foresgn
siats as to “any claim for reliel o personam
with respect to which the forergs stals s
nof entitled to immunity onder sections
16061607 of thia ttle or any :l.l[.llirahl-:
international agreement”™ 2B USLC
§ 1330, The Act specifica that there = no
immunily in any case “in which the foreign
slate has waived its immuonity elther explic-
itly or by implicatson, notwithsianding any
withdrawal of the weiver which the foreign
siale may purport to effect excepi in me-
copdance with the terms of the walver™ 28
USC § 1808a)1l). The legalative history
af this section expressly stafes Lhat an
agreement to arbitrate of o submil o Lhe
lnws of pnother conniry constitates an im-
]I'.Il:"|: wilver, H ﬂ"p. Ma, '.H--I-LHT. flth
{'-ur“;"' 2d 5&_. rf'l_lnf:nl.d:"l'j a Ill.g.lﬁ.l 8. Code
Cong. & AdminNews, st 5504, 5617. Con-
sequently, Respondent's agresment 1o adju-
dicate all disputes wrming under the com-
troct in pccordance with Swiss law and by
erbitration under [nternational Chamber of
Commeroe Rules constituies n waiver of
sowerelgn immunity undes the Aet This
waiver gapnot be revoked by a unilatersl
wnlhdrawal. ’
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Chs an S0 F Swpp. ET7 (1F7E)

Service of the Petition Lo Conlirm Arts-
tration Award was made pursuant to the
Foreign Soversign Immunities Act, I3
U.5.C. § 1608(n), and by Order of this Court
dated June 7, 1978, , That Court Ovder fixed
August Z3, 19TE as the date by which Re-
spondent wns directed Lo appear, plead, an-
gwer or otherwise move with respect Lo Lhe
peirtzon, or In default thersal, have thes
foreign srbitral sward confirmed. There
has been return receipt from the serviee on
the Embassy of tha Federal Hepublic of
Nigeria, 2201 M Strest, N.W., Waahington,
D. C., made pursuant to this Court's Order
of Jane T, 1978, bul mo relarn rn:-l:'ip'l. {rom
the serviee made upon the Honorable Com-
misssoner of External Affairs, Fedoral Ra-
public of Migeria, Lagos, Nigers Asocord-
ing to the affidavit of Carl F. Salans, filed
with the Couri, Respondent has actual ng

and against plaistills - attarney @ pror
criminal proceedings  Defendants moved
separaiely to dismiss complaint. The Dis-
triet Court, Meredith, Chief Juodge, held
that: (1} evidentiary questions litigated in
prior eriminal suits could not, under doc-
trine of colinteral estoppel, be relitigated in
subsequent civil rights sctioh) sguinst
government. officials on elim theat such of-
ficinla had combined Lo chetruet justice dur-
ing the prior trial,(and{{2} allegations on
claim that pleintiff©satiarney had failed to
fairly represssl himoduring prior criminal
proceedings-failed 1o allege facts to support
claim that attorpey bad failed “to perform
an elsentifl” duty which substaatially
harmed, and prejudiced plaintiff in obtain-
sag Yair trial”

Complaint dinminsed.

“esgo. tioe of the pendency of this : proceoding.
e = SN [E] - Mo judgment by defnult shall be one
'.‘. : ‘teped by o federn] district court RgEinel o
ez foreign state unless the clumant establishes

L Judgment &=G48
Evidentiary questions litigated in prior
eriminal suits oould not, under doctrine af

-:_#;.:L- = his right to relief by evidemco, saiisinctory

‘" to the Court. 28 USC § 1608(e). In the
instant ‘case, Pobitioger i enfitled to such
relial because the previsons of the Conven-
tion on the Recogmitionand Enforcement of
Foreign ArbatralNAwards and of the Fore
eign Soverdign |mmunities Act are satis-

NATIONAL COMMITTEE FOR
JUSTICE, INC, and Soloman

Laroy Rooks
¥.
The Hon Jimmy CARTER, eic. ot sl
Ma. TB-6T8 C (1)L

United States Distrct Court,
E D. Miscuri, E. D.

Nov. 2, 1978.-

Plaintiffs browght suit onder Ciwil
Rights Aci agminst government officials

collateral ostoppel, be relitigated in subse-
guent civil rghta sction aguinst govern-
ment officinls on claim that such afficials
had combined o olwtroct justice during the

prior trial

Z Criminal Law s=&4].1
The right to counssl comstitotionally

guarantess the right to effective counsel,
USC A Conat. Amend 6

3. Civil Righta =13.12(3)

Allegations in civil rights action on
claim thai plaintiff™s attorsey had friled to
fairly regresent him during prior criminal
proceodings failed to allege facts to support
claim that sttorney had failed "to perform
an essential duty which substestislly
hormed and prejudiced pluintiff in cbtuin-
ing fair trial™ :

Mationsl Committes far Justice, leae. and
Solomen Leroy Hooks, pro s

Josgph B, Moore, Assi LI B, Aty Bt
Lo, Mo, Daniel T. Habbitt Moser, Mar-

. =
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salek, Carpenter, Cleary, Jaeckel, Keaney &
Brown, St Loais, Mo, for defendants.

MHEMORANDUM
MEREDITH, Chiel Judge,

Thisa matter m hefore the Court on de-
{endants’ separate mothons to diamisa. For
the reasons stated below, defendanis’ mo-
tions will be granted.

Plaintiffs bring this suil pro se under the
Civil Rights Acta. In & prior procesding,
plaintiff Rooks was convicted of consparing
to soll cocsime.  Plaintiffs claim that de-
fendant government of{bcials combined to
obetruct justice “dunng ‘ the pror trisl
Flaintiflfs forther claim that Rooka' attor-
ney, defondant Hampe, failed to fairly rep-
resent Hools during the criminal proceoed-
inga.

Defendant govermment officials and des
fendant Hampe separately move towhsmias
piaintiffs’ complaint. The Coupt™ Wi\l
nddress the defendant government officials”
matiomn.

Defendant governmast ofefals sontend

that plamti{fs nrefellaterally estopped
{rom - retrying ssues/Tesolved, in a pror
. procesding.
. support, Uhesf present civil rights
claim, plaigtiffy seek to put in issue eviden-
Lary qistisns Lligated in Uee prior crimi-
molosii Case mumber T7-1T1 Cre (1)
Plaipfif] Rooks appealed the denial of his
muting for o new trial to impesch the credi-
bikity of material witnesses and to introduce
pewly discovercd cvebence. The denial of
his motion was affirmed. 577 F.2d 33 (Bih
Cir. 1878,

[1] It is well established that eriminal
claims may not be relitigated in the guise af
& eivil ri;.;hu action. Edvwards v, Vassl 460
F2d4 338, 339 (8th Cir. 1972). Therefors,
pasuming the facts of plaintfls complaint
o be troe, the Coart finds that plumtiffs
are ﬁ'-l'.n.l,n:-rul!:, |_'||'|_|rj_|5u._lv|‘|_ from mainlaining
the present st

The Court mext will address defendant
Hnmpu's maotion Lo dissmiss |.-|d.|.|'|.L.ff.1-' elaim
af attormey molpractios,

463 FEDERAL SUPPLEMENT e

[Z] The nght tw counsel constitutionally
guarantess the right to effective counsel
U.5.Canat, amend. VI. A charge of inade-
quate representation, however, can prevail
only if an attorney does mot exercise the
customary skills mnd ciligence “within tha
range of competence demanded of attor-
neys in eriminal cases” MeMadgh . Rich-
ardson, 387 US 758, T30 M SCL 1441,
1449, 25 L.E4.2d 763 (130 Lnited Ststas
v. Ensigr, 539 F.2d4 683, 658 (Bth Cir. 1976)
Jokmson v, [frted Statee? 506 F.2d &40 (Rth
Cir. 1974), certdening 120 1.5 978, 85 5.0
1404, 43 LoEd 3 958 (1975)

[3] (TheCourt finds that plaintiffs’ com-
plaint dows not allege any facta which could
sqppact, 4 claim that “defendant Hampe
failad “to perform nn easential duty which
subSiantially hormed and peejudiced
[Rooks] in obtaining & fair trial” Kelton v
United States, 384 FSupp, 173, 150 (W.D.
Ma.), affd 518 F2d4 531 (Bith Cir), cert
demied, 45 U.E 1021, 96 5CL 460, 48
L.Ed.2d 394 [197EL

A pro se complaint ia to.be liberally con-
stroed.  Magry v, Solom, ST F2d 1888
1364 (Bth Cir. 1977). Plaintiffs' compiaint,
however, must be dismissed becauss it ap-
pears “beyond doobt™ that the pimntidls
ekl prove no set of facts which would en-
bitle them to relief, Rule 1AbNE) of the
Federn| Rules of Civil Procedure, Coaley v.
Gibson, 355 U5 41, 4646, TB 5.0 599, 2
L.Ed 24 B0 (1857).

Beecapuse plaintilfs’ complaint s damissed,
plaint{{s" motion for change of vemue is
refidéred mool
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UMITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBLA

IPITRADE INTERNATIONAL, S.A., h|
Peticicner, %
V. | ; Mise. Hm@-nlﬂi‘.
FEDERAL REPUBLIC OF NIGERIA, ; Q.
Respondent, ; O
%.
ORDER <:>

Upon consideration of the Pet ,&n of Ipitrade
International, S.A., (Ipitrade) foz rder (a) Gnﬁfirmiug the
Award of Dr. Max Brumner dated A }; 25, 1978, in case RI/DB
ilo. 2949, and (b) directing :@§
the Federal Republic of N a, the memorandum filed in support

try of judgment thercon against

thereof, and for the s set forch in the Court's Hemorandum

e ————

issued this day, ij @hy‘ the Court this 25" day of Septecber,

1978, @
ORLE that the said Petition to Confirm is hereby
granted;

1978

hat the award of Dr., Max Brunner dated April 23,

*

se RT/DB Ho. 2949 be, and the same is hereby, confirmed;
is further

ORDERED that the Clerk of the Court enter judzoent as
follows:

1. Federal Republic of iigeria shall pay te Ipitrade

International, S.A. the sum of nine million sinty-six thousand,
one hundred thirty-eight dollzrs and seventy-Iive cents .($9,066,13%
together with interest thereon at the rate of six percent (6%) Ero

April 25, 1973 to che dacte of payment. United States

Page 6 of 12



2. Federal Republic of Higeria shall pay to lpitrade
International, S.A. interest at the rate of five percent (3%)
from the following dates on the following amounts to the date of

payment thereof:

from October 17, 1975 on $331,200.00
from October 27, 1975 orn 61,500. Eﬂ
from Hovember 6, 1973 on 61,500.
From December 3, 1975 on 123,DUU.|I
from December 10, 1975 on 184 50
from Decemsber 11, 1975 on .
from December 17, 1975 on @N
from December 29, 1975 on Y‘%
from December 31, 1975 on
. from January 15, 1976 on q 3.
from April 23, 1976 r.m \ 46,000.00
from July 9, 1975, & 369,000.00
from September 16, 1976 zr.ﬁ,nnn,nu
from March 23, 1977 o% 114,800.00 :
3. Federal Republic of Nig shall pay to Ipitrade
International, S5.A. the sum of f:LE ousand dollars ($50,000.00)
tngafher with interest tthEﬂ1 a e rate of six percent (6%)

frﬂm.ﬂpril 25, 1978 to the of payment thereoL.

4. Federal Re %ﬂ-f Higeria shall pay to Ip:r.trada
Intematiunal S.A. .0f five hundred fifcy thousand Franch
. "ra.n:a (550,000 F $t the exchange rate at the close of busi-
ness iu.?aris.‘ﬂ%?h:e on April 15, 1978, together with interest
thereon at ate of six percent (5%) from April 25, 1978 to
the dac ayment thereof; and it is further

ORDERED that a ceopy of the Judgment in this case be
served on the Federal Republiec of Nigeria by the Clerk of this
Court by mailing,said Judgment by registered airmail, postage
prepaid, and return receipt requested to the lionorable Commis-
sioner of External Affairs, Federal Republic of Nigeria, Lagos,
Nigeria; and Permanent Secretary, Miniscry of Defense, Lagos,
Wigeria; and, separately, by registered mail, postage prepaid,

United States
Page 7 of 12
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return receipt requested to the Embassy of the Federal Republic

of Nigeria, 2201 H Street, H.¥., Washingten, D. C.

Date: "“}'f""_' 2T I??bf O%'

United States
Page 8 of 12
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UNITED STATCS DISTRICT COURT
FOR TIE DISTRICT OF COLUMBIA

IPITRADE IWTERNATIOMAL, S.A., b
Petiticner, g )
V. ; Wisc. Ko. 78-0193
FEDERAL REPUBLIC OF HNIGERIA, ;
Respondent, ::: Q‘
O
MEMOBALIDLRL

On June 6, 1973, Petitioner Ipit s@utemtlnnal S.A.

(Ipitrade) filed a Petition to Confirm ntinn Award under

the provisions of the Convention on

ment of Foreign Arbitral Awa:ds,%,
diction against Respondent, th T

ecognition and Enforce-
.C. § 201 et seq. Juris---
al Republic of Nigeria, is
based upon the Foreign Sov n Irmunities Act, 28 U.5.C. § 1330a,
and venue lies in the D% ct of Columbia under 9 U.S5.C. § 204
and 28 U.5.C. § 133

On ;'IEI@?, 1975 Nigeria and Ipitrade entered into a

written co 1 contract for the purchase and sale of cement.
By enterirs to the contract, Nigeria expressly agreed that

L 4
the co ction, wvalidity, and performance of the coatract would

b rned by the laws of Switzerland and that any disputes
§ng undar the contract would be submitted to arbitration

by the International Chamber of Commerce, Paris, France. During
1975 and 1976 warious disputes arose with respect to the contract
and on May 12, 1976, Petitioner filed a demand for arbitration
with the Secretariat of the Courc of Arbitration of the Inter-

national Chamber of Commerce. Thereafter, an arbictration

United States
Page 9 of 12
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proceeding was conducted ia vhich the Federal Republic of
Wigeria vefused to participate, relying on the legal delense of
sovereign immunity, The arbitrator, Dr. Max Brunnmer of Basel,
swiczerland, found that under Swiss law Respondent was bound
by the obligations it voluntarily entered into and proceeded
with the arbicration. On April 25, 1978, the arbitra sued
his written decision (the Award), granting some of @ ioner's
claims but rejecting others. Under Swiss law ¢ ward of
April 25, 1978 is final and binding on Ras.pn\@t. Petitioner
has made demand upon Fespondent for payme &ursmt to the

terms of the Award but Respondent hiil@ de such payment.
(2]

The Award is subject to nited Nations Convention

on the Recognition and Enforce f Foreizn Arbitral Awards

to which the United States, {:;Ace, Nigeria, and Switzerland

are each signatories. icle V of the Convention specifies

the only grounds on 14:;> recogaition and enforcement of a
foreign arbitrati award may be refused. 9 U.5.C. § 201L. Hone
of the enumer grounds ‘exists in the instant case, The

Foreign Soyedglgn Irmunities Act, which codifies existing law

*

with re to suits against foreign states in United States

cour gives federal district courts original jurisdiecion
aESSSit a foreign state as to "any claim for relief in personam
with respect to which the foreign state is not entitled to
immunity under sections 1605-1607 of this title or any applicable
international agreement." 28 U.S.C. § 1330. The Act specifies
that there is no immunity in any case "in which the foreign

state has waived its immunicy either expliecitly or by implication

United States
Page 10 of 12



nocwithstanding any withdrawal of the waiver which the foreign
state may purport to effect cxcept in accosdanca with the terms
of the waiver." 28 U.5.C. § 1605Ca){l). The legislative hiscory
of this section expressly states that an agreement to arbitrate
or to submit to the laws of another country comstitutes an
xmﬂllﬂlt waiver. H. Rep. Wo. 94-1487, 94ch Cong., 2d Sess.,
reprinted in [1976] U.S. Code Cong. & Ad. MNews, at Enl?@:un

sequently, Respondent's agreement to adjudicate al putes arisic;
under the contract in accordance with Swiss law arbitration
under International Chamber of Commerce Rule titutes a waiver

of sovereign immunity under the Act. Th £<q; ver canaot be revoked
by a unilateral withdrawal. @é

Service of the Petition

onfirm Arpitration Award

was made pursuant to the Forei vereign Immunities Actc, 28 U.5.C

§ 1608(a), and by Order ufldEéy Court dated June 7, 1978. That

Court Order fixed ALgh; 1978 as the date by which ERespondent

was directed to apEf£§:>p ead, answer or ctherwise move with
respect to the pgfitlon, or in default thereof, have the foreign
arbitral awar irmed _There has been return receipt E:mn

the 5ewi;e$ the Embassy of the Federal Republic of Migeria,

*
2201 M £, H.W., Washington, D. C., made pursuant to this
Ca rder of June 7, 1978, but no retura receipt from the
s ce made upon the Honorable Commissioner of External Affairs,

Federal Republic of Nigeria, Lagos, lligeria. According to the
affidavic of Carl F. Salans, filed with the Court, Respondent
has actual notice of the pendency of this proceeding.

Mo judgment by default shall be entered by a federal

discriet court against a foreign state unless the claimant

United States
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establishes his right to relicf by evidence satisfactory to the
Court. 28 U.5.C. § 1608(e). Im the instant ecase, Petitioner

ijs entitled to such relief because the provisions of cthe Conven-
tion on the Recognition and Enforcement of Foreign Arbicral Asrards

and of the Foreign Sovereign Immunities Act are satisfied.

O

Date: ' =[:7.,,Z__£ LS H?Tﬁf@

United States
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