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UNITED STATES: DISTRICT COURT FOR THE MNORTHERN DISTRICT OF CALTFORNIA
OPINION IN CAROLINA POWER & LIGHT COMEPANY . URANEX
{Jurisdiction; Prejudgment Attachment of Foreign Defendant; Convention
on the Recognition and Enforcement of Foreign Arbitral Awards)®
[Filed September 26, 1977]
1 i -
IN THE UNITED STATES DISTRICT COURT 5 )

O
Ko. c-??-u@%

CAROLINA POWER & LIGHT COMPRNY,
a corporation,

% .

URANEX, a “groupement d'interet
economigue, =

FOR THE NORTHERN DISTRICT OF CALIFORNMIA Qp
L 4

Plaineiff,

Defendant.

B gl e Ml M gl e W ©

In 1973 Carolina T ight Company ("CPEL™), &
Morth Carolina public nﬂlx%mmr, contracted with defan—
dant Uranex tor the det: of sranium concentrates to CheL

during the period 19 1386. Uranex is a French groupement

d"intocret econom t markets vranium internationally.

Following th

. fuel in

delive

t and dramatic rize in the price of urshium
d merkect, Uranex either would not or could not
e contract price, and requested renegotiation.

CP refused to enter any discussions aimed at contract

$ ifications.

*[No appeal was taken and the case was closed by stipulation on
June 12, 1978.

[The U.S. Supreme Court decision in Shaffer v. Heitner, concerning

the constitutional limitations on guasi in rem jurisdiction, appears
at 16 I.L.M. 885 (1977).]
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Earlier this year CPiL filed the present action

against Uranex, and proceedad ex parte to attach an B85 million

dollar dobt owed to Uranex by Homestake Mining Company

("Bomestzke®), a San Francisco based corporation that markets

uranium throughout the United States. The 85 million dollars

is due ta Uranex pursuant to a uranium supply contract betwecn
Homestake and Uranex, and has no relationship to hh-@dll:nt
litigation except as a potential source for crc atisfy

any judgment that might issue. But for the at

ordinary

ntE the

*
funds would have bean transferred out ub uncry in cos
course of business. \

disputes
the time

to enter

The contract between CP& Uranex provides that
are to be submitted t Eultinn in Mew York. At
this lawsuit was £ &L =ought to compel Uranex

arbirration.’ t time, however, Uranex volun—

tarily has antersd !-CL ion and those proceedings are now

golng on

in Mew ¥ th parties agrea that because of the

arbitration a t this court cannot adjudicate the merits

of the dis but CPiL contends that the court showold stay

this act

any

n\and maintain the attachment in order to protect

that CPEL might receive in the Hew York arbitration.

aims that Uranex Has no other assets in this country

which to satlisfy a judgment, and Uranex apparently does

not dispute this proposition. Uranex has moved the court on

attachmant.

L 2
$ several grounds to dismiss the complaint and guash the writ
@ o

I. JURISOICTION

Uranex seeks to dismiss this action for lack of jur-

isdiction over the person. CPLiL originally contended that

this court had both in perszonam and traditional guasitin rem

jurisdiction, although as will be discussed below, CPLL now

tokes & different approach in arguing that this court has some

United States
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form of guasl in rem jurisdiction. There appears to be no

real dispute over the follewing facts concerning Uranex's
activities in California:

{1} Uranex is not licenced to conduct business in
California, and has no office, no employees, no warehouse, no
mailing address, no telephone, and no bank account in Califor—
nia. The B85 million dollars due Uranex from Homestake H'j_l-’tﬁ
be wired from Homestake's bank in San Francisco to Uranex’s
bank in France.

(2) Uranex's contract with Bumestake,\a San Fran-
cisco based corporation,; provides that the aranlum will be
shipped to Illinois and Oklaho=a. ﬂrlnpt.ﬁil never sold pro-
ducts for use in California, never ihj?ﬁi! products into
California, amd has never had a confrsct with any company con—
nected with calitn:nig bE!iﬂElﬁﬂqE?Itlhl. In fact, Uranex
has no contracts with any Hﬂj!ldﬁgtntzu corporations except
CPEL and Homestake.

(3] oOwver 'ﬁiﬁ? years ago Uranex solicited business
from several Califotmia companies, but these contracts never
went bayond thu%hnlt preliminary stages. No solicitation of
business iﬂaﬁi}ifnrnin has been made by Urancx since that tims,

) Uranex-subscribess to NUEXCO, a serviece phhlisheﬂ
in E'Qi Mto, California, whith monitors the state of the
gsﬁﬁ]ﬁuraniun market. Also, Uranex repressntatives attend the

\ Bnnual Atomic Industrial Forum in San Francisco.
Obviously, none of the underlying inlués in the litigation be—
tween Uranex and CPEL has any connection with Uranex's limited
activities in California.

Pursuant to Rule 4{(d) of the Federal Rules of Civil
Procedure, the federal courts may employ the personal jurisdie-
tion statutes of the states where they sit. Section 410.10 of
the California Code of Civil Procedure, the California *long

United States
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arm* statute, simply provides that:
A court of this state may exercise juris-

diction on any basis not inconsistont with the
Constitution of this state or the United States.

Accordingly, the only guestion to be resolved is whether or
not the assertion of jurisdiction over Uranox CoOZports with
minimum constitutional standards.

First, it can only be concluded that ﬂ':ﬂﬂt-ﬂ'@lttﬂ

contacts with the State of California will not :ﬂEQﬁht

assertion of in personam jurisdiction under the ¢ tutional
standards of International Shop Co. v. Washin ’IIIE 0.5.
310 (1945). Uranex's activities in CaliZ are far below

any level that might be considered an gngeling presence within
the jurisdiction, or that might su assertion of
general jurisdiction over any apd causes of action against

the defendant. Furtherpors, %clﬂ:u involwved in this liei-

in california.

gation have no cmmtib oever with Uranex's activities
At the b the hearing on thesa motions, CPEL

argued that thi could in any event assert guasi in rem

Jurisdictio r the debt doe OUOranex from Homestake. Onder

tradiei eories of jurisdiction that argumant Was un-
doubt rzect. Sae Hanson v. Dofickla, 357 U.5. 235
Harris v. Balk, 198 U.5. 215 (1905). Since the hear-
however, the Supreme Court has issued its decision in

haffer v. Heitner, 97 5.Ct. 2569 (1977), in which tha Court

$ radically altersed the constitutional standard by which asser-—

tions of jurisdiction-over property are to be measured:

The case for applying to jurisdiction in renm
the same test aof "fair play and substantial
justice® as govérns assertions of jurisdiction
in personam is sicple and straightforward. It
is premised on recognition that “[e]lhe phrase,
"judiecial jurisdicticon over a thing," 15 A cus-
tomary elliptical way of referring to jursidie-
tion over the intercsts of persons in a thing.®
Restatcement (Second) of Conflict of Laws § 56,
introductory note. This recognition leads to

United States
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the conclusion that in order to justify an
exercisc of jurisdietion in rem, the basis for
jurisdiction must be sufficiont to justify exer-
cising "jurisdiction over the intercsts of

persons in a thing.™ The standard for determining
whether an excrcise of jurisdiction over the
interests of persons is consistent with the

Due Process Clause is the minimum contacts
standard elucidated in International Shoe.

« « «» For the type of quasi in rem actiod
typified by Harris v. Balk . . . accepting tha\
proposed analysis would result in significang
change. These are cases where the property
which now serves as the basis for state @ourt
jurisdiction is completely unrelated tq ‘the
plaintiff's cause of action. Thus, though the
presence of a defendant's property dn'a State
might suggest the existence of o \ties among
the defendant, the State, and thie litigation,
the presence of the property alafe would not
support the State's jurisdiction.V If those
other ties did not exist, clgesdover which the
State is now thought to hﬂp-ﬁuisdictiﬂn could
not be brought in that fEPuh.

&% ﬁd&ﬁunll notions of fair play
and substantial/jastice” can be as readily
offended by the ‘perpetuation of ancient forms
that are no longer justified as by the adoption
af new pro g that are inconsistent with thea
basic valﬁi&nnf our constitutional heritage. . . .
The H.:gi:ap that an assertion of jurisdiction
over operty is anything but an assertion of
Jjuri®diseioan over the owner of the property sup—
po af ancient form without substantial modercn

_ fication. Its continued acceptance would
serve to allow staje court jurisdiction
\that i= fundamentally unfair to the defendant.

We therefore cinclude that all assections

R of atate court jurisdiction must be avaluaeed
\ according to the standards set forth in Interc=
N N national Shos and its progeny.

Id. at 2581-85. The Court then went on to decide that Dela-
ware's assertlon of guasi in rem jurisdiction under its stock
sequestration statute, which premised jurisdiction only on the
legal presumption that the stock of all Delaware corporations
was located in Delaware, could not meet these constitutional
standards.

As described above, Uranex's contacts with Califeor-

aia do not afford anadequate basis under Inteornational Shegnited States
Page 5 of 20
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to Support an astumption of in personam jurlsdiction by this

court. Since Shaffor v. leitner has abrogated gquasi in rem

juriadiction ag a separatc and insular conceptual category,

the determination that this court lacks in porsonam jurisdic-

tion might appecar to resolve the entire jurisdictional issuoo.

Plaintiff CPLL, however, points to the following passages in
the Shaffer opinion: Q
The primary rationale for treating %
presence of proporty as a sufficient % for
ch
£

jurisdiction to adjudicate claims 13
the State would not have jurisdicti
International Shoc applied is t ngdoer

"should not be able to yment of
his cbligations by xpedient of re—

moving hiz assets to 4 p where he 1s
not scbhject Eo an iéunm suit,™

Restatement (Seco f Conflicts § 66,

ST

This justifica E. however, does not explain
why jurisdi hould be recognized without
regard to u&r the property is prosent in

tha State e of an affort to avoid the
owner's ations. Mor does it support juris-
dicti judicate the underlying elaim,

[ ocated should have jurisdiction to
at that property, by usc of proper proce-
8, a5 socurity for a judgment being sought
a forun where the litigation can be main-
ined consistently with International Shoe.

Id. <;:b$ﬂ]. Plaintiff argues that this language creates an
ticn to the application of Internatiomal Shoe, and that

n:@ t suggests that a State in which prop—

*
court has jurisdietion to maintain the attachment pending

resolution of the merits of the controversy in the New York
arhitration proceeding.

Plaintiff's novel argument has substantial merit.
The Supreme Court's opinion leaves po doubt that any assertionsg
of jurisdiction, without exception, must meet the constitu-—
tional standards of "traditional notions of falr play and sub-
stantial justice.® The language pointed to by plaintiff,

however, clearly acknowledges that there will be circumstancos

United States
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whara, without somo form of jurisdiction to attach proporty,
courts would bo powerless to protect a litigant from the

concealment or evacuation of his opponents assets. Certainly
in the eirevumatonces of this case, the Full Faich and Credit
Clause can provide no assurance of the valuc of any arbitral
award or judgment plaintiff might receive in New York. Moze
importantly, the Supreme Court's comments evidence an m:lmq*-,;‘\l‘r_
edgement that there is a distinction between jurisdictiomtn
adjudicate the underlying merits of the controversy, qnfl‘:-
*juriszdiction to attach . . . property¥,; . - = uﬂqﬁ“’:y far
. a judgment being sought in a forum where the liBiget€ion can

be maintained consistently with Intﬂrnntiugi}?l;:hne.' Id. at
2583. As the Suprems Court iecself I:hﬁ.@ld in Shaffes, id.
scholarly cpinion has long advocated the\ development of pre-
cisely such a scheme of jurisdictigh, 'See e.g., Hazard, &
General Theory of State-Court ﬂﬂ:&ic‘;inn, 1965 Sup. Ct. Rav.

241, 284-85; Von Mehren & Trstutmen, Jurisdiction to Adjudi-

cate: A Suggested Anllj%p-ﬁ! Harv. L. Rew. 1121, 1178

(1966) .
This court has concluded that in circumstances such
a8 these a fﬁjﬁé‘ﬁaﬂ.ﬂg of the Sopreme Court"s opinion in
. Shaffer v, HF! fefier, requires that the application of notions
of -fli:;l“-‘=p‘.;;lf and substantial justice" include consideration
of hi‘l‘.‘h":-iti"nl jeopardy to plaintiff'"s wltimate recovery and the
\ :éd nature of the jurisdiction sought, that is, jurisdic-
N\ on maraly to order the attachmant and not to adjudicate the
underlying merits of the controversies. In Some circumsgances
even limited jurisdiction to attach property would nonetheloss
violatn standards of "fair play and substantial justice,” for
example, where the attached property was merely moving through
the state in transit to another country. But where the facts
ghow that the presence of defendant's property within the !tatir

is not merely fortuitous, and that the attaching jurisdiction

United States
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is not an inconvonient arocna for delondant to licigate the

linitod ‘issues arisipg from the attachment, assumption of
limited jurisdiction to issuc the attachmeont pending ‘litiga=-
tion in another forum would be constitutionally permissible.
In this litigation CP&L has established acts by
affidavit, in large part uncontroverted by defendant, that are
adequate to support jurisdiction to order the attachmen @
described above, Uranex apparently has no other asse <i%§ﬁin
<::ky to

L 4

bring such assets into the country in the fut San

the United States, and Uranex's business appears gsl
Francisco is the corpbrate headgquarters of e, and the
presence of the debt derives nncen:nrilyi?r the dealings

between Homestake and Uranex. ﬁlif@
i

gate issues that per-

is not an exceptional

of inconvenient forum for Uranex
taln o the 85 million dollar ua from Homestake. In
fact, Uranex had agreed tn<::z

that might arise in its

te in California any disputes
gs with Homestake.

The chief iculey with the course outlined abowve

is that there is !‘nmt no action against Uranex pending

of some other” jurisdicttnn were able to ob-

tain in am jurisdicticn owver both Uranex and Homestake,
then appropriate for this court to dismiss the
instant n and leave CPEL to its remedies in that juris-—

ere appears to be little gquestion that a federal
court with in personam jurisdiction over both the
‘debtor and the stakeholder could issue crders for se-
purposes that would have extraterritorial offect.
States v. Firse Nat'l City Bamk., 379 D.5. 378 [(1965);
ing v. Gray Mfg. Co., 152 F. Supp. 724 (D. Conn. 1373} .
either party, however, has suoggested that there is any sthte
where in rzonam jurisdiction could be obtained over both
Homestake and Uranex. If the courts of another jurisdiction
could cbtain in personam juriadlntinm only over Uranex, it is
possible that an ordor running against Uranex would also bind
Homestake in the senge that Homestake could be an "aider and
abettor® in the violation of the injunction if after notice
of the injunction it simply transferred the funds to France.
Southoern Cent. Bell Tel. Co. v. Constant Inc., 304 F. Supp.
732 (E.D. lLa. 19069), nfE'E 437 F.2d 1207 {ELh Cir. 1971); Fed.
R. Civ. P. 65. Such courts, however, would be unable to undec-
take civil contempt proceedings as to Homestake without per-
sonal jurisdiction, and after removal of the asseks contempt
procodures against Uranex would be an cmpty formality. The
court is unwilling to send CMeL on this more hazardous pro-—

‘cedural route.

United States
Page 8 of 20



b+ S A m

before any court with In personam jurisdiction. Arbitration
has commcncod in Mow York, but the attachment in this jurisdiec-
tion cannot be predicated on such informal proceedings. The
arbitrator would not have authority to issue any attachment

in- Wew York, and until CPeL files an actiomn seeking to Iﬂlmb
the underlying controversy Uranex cannot challenge th.t.ﬁg'p_gﬁ's
in personam jurisdiction. In-the present posture of rﬁﬁ liti-
gation CP4L is left in the positién of a litigant vho.seeks an
attachment premised only on the promise that he will at some
point file and prosecute the underlying I:*iﬂn ﬂtdinirilr
such circumstances should reguire thi:'pqui to dismiss tha
action and quash the attachment. Tha EHoutt, however, is mind-
ful of the uvnigoe situation of tqpi"&e'_‘ff"tignl‘_lun; CP&L hard.l_:-,'
can be faulted for failing te fii; simultaneous actions, for
when this action was filed in January few attorneys would have
doubted that this mu:l;.ﬁilﬂﬂ have guasi in rem Jjurisdiction

to adjudicate the mﬁyinq controversy. Furthermore, any
dismiszal of this qn;:\zn!’élnn undoubtedly would be staved pending
appeal by I:.h: LJ;I-'IV.'M.I:LI:.1.L".- Accordingly, given the exceptional
circomstantes of this litigation,. the court will maintain the
nr.u:hmimv in the amount stated in part II1 of this opinion,
qu @ﬁ:‘uyt Erom the date of this order, during which time
‘igiéiiff CPiL must file an action directed to the underlying

O\
‘\iirlt: in a jurisdiction that has in personam jurisdiction

~\
N\ over defendant Uranex.

II. THE CONVENTION ON THE RECOGRITIUN AND ENFuwCcMENT OF
!“DHIIEH ARDITRAL AWARDS

In 1270 the Unitoed S5tates became a party to the
Convention on tho Recognition and Enforcement of Foreign
Arbitral Mwards (hercafter cited as Convention), 9 U.5.C.
§§ 201 et seg. (1970), which provides qcnﬂrﬁlly that membor

nations will enforce provisions for arbitration in internationa:]
United States
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commercial agrecments and recognize arbitral awards made in
other member nations. France is also a contracking nation
to the Convention. There is little guestion that the Conven-
tion would apply to the contract at issue in this litigacion,
As describod above, both Urancx and CPEL agree that they oust
pursue arbitration in Hew York as provided in the arbl

clause of their contract. Uranex, however, argues $€3E~it
would ba inconsistent with the Convention for thi £t Eo
maintain the attachment pending the arbitrat !

The Convention and its impleme statutes contain
no reference to prejudgment attachmen provide little
guidance in this controversy. Ar cof the Conventicn
states only that a "courk of a ieaf cting State . . . shall,
at the reguest of one of the ies, refer the parties to

arbitration." To inplez::gigtii aspect of the Convention,

section 206 of Title s that "[a]l court hawving jucis=
diction under thi@ ter may direct that arbitration be held

k74 4
Uranex gues that a prejudament attachment is incon=-
|iltunt = the agreemant of the parties. Article 11 of the
Uranex and CPilL, however, provides only that:
Arhitration

Any controversy or claim arising out of this
Agreement, or the breach thercof, which the

impartial Arbitrators, all of whom shall be at-
torneys, in accordance with the Rules of the
MAmerican Arbitration Association, and judgment
upon the award rendered by the Arbitrators may, be
entered in any court having jurisdiction thereof.

\153\ parties are unable to settle hg mutual consul-
\lSP\ tation, shall be scttled by arbitration by thres

The arbitration shall take place in NHew York,
Kew York."

Hence, prejudgment attachment can be considered inconcistent
with the agreomont only if one decides that such attachment iz
inherently inconsistent with any agroement to arbltrate. In
that sonsc dofendant's argument promised on the contract 1s
actually Idcntical with defendant's argument premised on the
Convention. Insofar as dofondant's contractual argument might
ﬁ,iﬂ“iﬂmm separatcly, the court finds it to be without

S

United States
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in accordance with the agreement at any place thercin pro-
vided for, whether that place is within or without the United
Stotes.” The language of these provisions provides little
apparent support for defendant's argument.

Uranax, however, relies upon the decisions of the
Third Circuit in MeCreary Tire & Rubber Co. v. CEAT, S.p.A.,
501 P.2d 1032 (3d Cir. 1974). In that case plaintiff npeqbgnr

Tire & Rubber Company, a Pennsylvania corporation, filed-suit

against CEAT, S.p.A., an Itallan corparation, !ng-di:iﬁ'-d
breaches of an exclusive distribotorship cnnl-.:u‘wn HeCrearcy
initiated the suit in Pennsylvania by lttlﬁ]ii.[lﬂ“-"u-ﬂ.rtli,n of
CEAT's property. The underlying Enntxﬁggfp?h?lﬂnd for arbi-=
tration of any disputes in Brussels, 'ltki:un- HeCreary pre-
viously had filed a virtually iﬂgniigéi lawsuit in the United
States District Court for th:;.lﬂ_kdﬂ of Massachusetts, and
the Massachusetts court had stEy¥ed the lawsuit and ordered
arhitration in -n:-:urdnnm_hi:&h the contract. Defendant CEAT
recoved the Fen.nurlﬂ_a'u__f_l_}?litigatinn to federal court, but tha
Pennsylvania diu_tni'&.l court refussd to grant defendant zelief
slmilay to Wﬁ'ﬂ&ded by the Massachusetts court. On appeal
the mlrd,\gﬂ?wlt held first that it had jurisdiction over the
denial ‘of ghe.lt_nr pending arbitration, but did not have juris
ﬂiufg?i;ﬁﬁar the denial of defendant'a moation to dissslve the

;’I&u&mt attachment. Second, the court held that the Con-
\}h

tion required the district court to issue the stay pending
arbitration and that the district court had no discretion Jin
this respect. Finally, despite its jurisdiction determination
the court went on to decide that the Conventlion also reguired
the dissolution of the attachment:

iR]esort to a Praecipe and Complaint in Foreign
Attachment in the Court of Common Pleas of
Pennsylvanla is a vioclation of McCrcary's agroe=
ment to submit, the underlying disputes to arbi-
tration; and that the Convention obliges the

United States
Page 11 of 20

913



314

At least one district court

of the McCreary opinion

ment attachments. Eee%

Pertambangan Minjak Bumi Nasional [P.M. Percaminal, 427

district court to rccognize and enforce the
agrecment o arbitrate. (Quito possihly

foreign attachment may be=avialable~ for the
enforcement of an arbitration award. This
complaint doos not seck to enforce an arbi-
tration award by forcign actachment. It

seeks to bypass the agrecd upon methoed of
settling disputecs. Such & bypass i1s pro-
hibited by the Convention 1L one party to

the agrecment objects. Unlike § 3 of the
federal Act, article II(3) of the Convention
provides that the court of a contracting

state chall "refer the parties to arbitra- <:2>
tion® rather than “"stay the trial of the Q~
action.* The Convention forbids tha cour

of a contracting state from antertaining

suit which vislates an agreement to arbi-

trate. . . . The cobvious purpose of *
epactment of Pub. L. 91-368, permi nl, Ce-
moval of all cases falling within @ erms

of the treaty, was to prevent Sgiries of
state law from impeding its fu lementation.
Permitting a continued resort reign attaca-
ment in breach of the agre 8 inconsistentc
with that purpose. The r regquasted, a
releasa of all property fr e attachment,
should have been grant

sen to follow the raticnale
g the Convention to prejudg-

alitan World Tankey, Corp. w. PN

F. Supp. 2 ([5.D. 1975).
T .Eghrt, however, doss not find the reasoning
of HMeCre 0

vineing. As mentionsd above, nothing in the

Convention itself suggests that it precludes pre-

nt attachaent. The United States Arbitration Act, 9
C. §§ 1 et seq. (1970}, which operates much like the Con-
vention for domestic agreeménts involving maritime or intor-
state commerce, does not prohibit maintenance of a prejudgment

attachment during a stay pending arbitration:

After declaring (§ 2 '[of the U.S. Arbitration
Act]) such agreements [to arbitrate] to be en-
forceable, Congress, in succeeding sections, im-
“plemented the declared policy. By § 3 it pro-
vided that "if any suit or procecding be brought
in any of the courts of the United States upon
any issue referable to arbitration under an
agrecment in writing for sech arbitration, the
court . . . Shall on opplication of one of tha

United States
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partics stay the trial . . . until such arbitra=-
tion has been had™ Af Lthe applicant 15 nok in
default in procreding with such arbitration.

The section obwiously cnvisagos action in a
court on 4 cause of action and docs not Cust

the court's jurisdiction of the action, though
the partics haveo: agooced to arbitrate. And, it
would scem there is nothing to prevent the
plaintiff from commencing the action by Attach-
mant if such procedure is avallable under the
applicable law. This scction deals with suits
at law or in equity. The concepkt seems to be
that & power to grant & stay is enough without
the power to order that the arbitration procoed,
for, if a stay ba granted, the plaintiff can-,
never get relief unless he proceeds to arbifray

Barge "Anaconda™ w. American ar Refining Co. ji! ULS. 43,

44=45 {1944). 5See also Hurra

0il Products £b,\wi Mitsui
& Co., 146 F.2d4 3Bl (24 Cir. 1944). Th!éﬂéE;EIEI court makes
two rather elliptical comments to dqughjﬁi:h the United States

Arbitration Act from the Conventiops. \First, the court notes

In MeCreary the Third Cipeult fommented that the approach
taken in Marray 0il Produdts C&. v. Miesui § Co., supra, was
rejected "in a diversity conbtet" by the Supreme Court in

Bernhardt v. Polygraphis ©o."of America, Inc., 350 U.5. 158
(I956) . This comment Wp-inaccurate. Hurray Oil Products con-
cerned a contract ip state commerce With an acpitration

clause and the United States Arbitrption Act clearly applicd.
On defendant's mgti&h'the district court had stcayed the action
pending arbitration, and after the arbitrators had found for
the plaintiff Cehe district court entered summary judgment for
plaintiff pufsudant to the arbitral decision. Writing for the
Second Cir€uit, Judge Learned Hand held that it was appropriate
for the ﬂl§ﬁ§£Ct court to anter summary judgmant on the arbi-
tral awdy ithout requiring plaintiff to initiate a separate
actiof, fo¥ confirmation of the arbitral award. With respect to
thist fesion he cbhserved that *[a]rbitration is merely a form
nﬂﬁiﬁﬂa . to be sdoptod in tha action itself, in place of the

ctermine, as a second and separate issue, that the Unitgd

Aﬂ%ﬁfﬁl at common law . . . . 146 F.2d at 383. He chen want on
E

\ es3 Arbltration Act allowed the district court to maintain
\ ‘a prejudgment attachment panding arbitration. Im Bernhardt v.

Polyaraphic Co. of America, Inc., supra, the Supreme Court
Flrst detorminod that the contract in question did not involwve
interostate commorco, and henees that the roles of the Undtod
States Arbitration Aot could not bo applicd directly as sub=
stantive law. Tho court also decided that rules concerning the
validity of arbitration agreements were substantive and not
procedural, and that therefore in a diversity case not involv-
ing interstactc commofce State .rules of law on arbitration were
to be applicd. It was in that comtext that the Supreme Court
guoted apd "rejected” Learned Hand's commont that arbitration
was "merely a form of trial.®™ MNone of the questions actually

decided in Murray Dil Products wero invelved in Bernhardk v.
Polyaraphic Co. of Amcrica, Inc., supra.

United States
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that the Acrbitration Agt only directs courts to “"scay the trial
of the action,”™ while the Conventlion regquirocs 4 court to "refler
the parties to arbitration.™ 501 P.24 at 1038. TFrom this d4if-
ference the McCrcacry court apparently concludes that while tho
Arbitration Act might permit continued jurisdiction and even
maintenance of a prejudgment attachment pending arbitration,
application of the Convention completely ousts the court of
jurisdiction. The use of the general term “"refer,” hoWwaver,
might reflect little more than the fact that the Cgnvantion
must be applied in many very different legal nxnht.n;. and
possibly in circumstances where the use of the ‘téchnical term
"stay" would not be a meaningful directive. fﬁ:th-:muru. sSBC—
tion 4 of the United States’ Arbitratiop.lct grants district
courts the power to actually order e;ﬁ‘_,r..m.rr.i-: to arbitration,
but this provision has not hn!nji;!irprutnﬂ to deprive tha
courts of continuing jurisdictiom over tha action.

Secand, the Eﬂﬁiﬁgﬁi court found support for its
position in the fa:t:ghétwﬁhn implesenting statutes of the Con-
vention provide for ¥emowval jurisdiction in the federal courts.
See 9 U.5.C. § 205.{1970). The Third Circuit concluded that
®"[t]he nbuiqu#lp&rpnng [of providing for remowval jurisdiction]
. = = Wak ;n”ngvent the vagaries of state law from impeding
its H..i._-ﬁé;nventinn*sl fi51] implementation. Permitting a
l:@_gﬁmﬁd resort to foreign attachment . . . is inconsistent
.!r["l&i that purpose.® It must be noted, however, that any case
falling within secticn 4 of the United States Arbitration Act
also would be subject to removal pursuant to 28 U.5.C. § 1441.

Furthermore, removal to federal court could have little impact

on the "vagarics™ of state provisional remcodics, [or pursuant

to Mule G4 of the Federal Rules of Civil Procodure the discrice

[ T4

~ There are over 50 contracting nations to the Convention, and
"equally authentic®™ texts in five differont languages. Secoc
Convention on the Recognition and Enforcemeont of Foreign Arbi-
tral Awards, Art. XvI.

United States
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courts ocmploy the procedurcs and romedies of the states whoro

they sit. Finally, it shouwld Le noted that in other contexts

the Suvpreme Court has concluded that the availability of pro=

visional remedies encocurages rather than obstoucts the use of
agreements to arbitcate. See« Bovs Macket, Inme. v. Retail Clerks
Union, 398 U.S5. 235 (1970). O

In =um this court will noe follow the :'l-.‘i.m.'l-n:i.nqq~

=

MeCreary Tire & Rubbger Companvy v. CEAT, S-E-har SUPrd. @

iz no indication in either the text or the apparen icies

of the Convention that resort to prejudgment at t was to

be precluded. &\
S

II1I. OWNERSHIF OF THE ATTACHED ASSETS @

Defendant Uranex maintains in its dealings with

Homestake it acted only as-&n a or Compagnie General de
Materiele Nuclecnie (TCOG '@ French corpocation owned
completely by an agency French government, and that full
ownership of the pa ue from Homestake resides in its
principle, COGEHA. Dﬂut supports this contention with
affidavies of i officials, with affidavits of COGEMA ol-
ficials, m@ a-copy of the contract between Uranex and
COGEMA. e-x argues that under California law a creditor may
at ¢*levy upon only his debtor's actual interest in prop-

t the debtar holds; therefore CPLAL may not attach. Lunds

Uranex would receive only in its role as an agtnt-y

Furthermore, Uranex argues that since the attached funds are
actually the proporty of COGEMA, o corporation owned complotely

by an agency of thae French government, the Foreign Soveroign

3/

Keither party has suggested that in its dealings with CPSL
Urancx was acting as an agent for COGEMA, and it will be as-
sumcd that in comtracting with CPLL Uranex acted for its own
account or for the account of somo other principle. Obviously
if COGEMA werc tho principle in both contracts, differcnt prob-
lems would be prescented. )

United States
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Immunity Act of 1976, P.L. 94-581, %0 Stac. 2891, et seqg., re-
guires this court to vacate the attachment.

The major point of contention between the parties is
the characterization of the relationship between Uranex and
COGEMA, and accordingly whether Uranex or COGEMA owns the 85
million dollars due from Homestake. Both parties agres thatk
thiz guestion is to be. resolved with reference to E (:g>1aw,
which governs the contract between Uranex and Both
parties also agree that under the contract Ur e‘ 5 to act as
a "commissionnaire™ in the marketing of u products for
CoOGEMA, and both parties have :nhuitt avits concerning
the meaning of this relationship to Role 44.1 of the
Federal Rules of Civil Procedur arently, under French
law & commission contract co t:: a special type of acency

relationship, in which ¢ isgsionnaire enters contracts

with third garties ®o ¥ sell gopds for the acecount of the

prinsipls, ar “eao <® Berwwan the commi=sionnaire and

the commettant th ationship appears to differ little from
the typical relationship in this country. In his deal-

ings wi ird parties, however, the commissionnairc does not

Fevad role or the identity of the commattant. The

55553 onnaire is pefsnnallr bound in his contracts with thisd
» and the commettant and the third party have no legal

@hﬂnﬁmhip and generally no logal rocourse against cach other

CPEL argues that the peculiarities of 2 commission-

paire arrangement justify the conclusion that until the com—

piszionnaire delivers the procceds of its third pacty contracts

to the commocttant, those procesds arce the proporty of the

copmisnionmaire. Therefore, CPEL maintains, theso procesds

whila still im the handa of the comminsionmaire or tha third

party may be sSubjected to attachmont and lewvy to Fulfill debes

United States
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of the cormissionnalire, even if those dobts are unralated to

its actions for the account of the commoettant.

The affidavits of French law submitted by CPelL in
support of this argument emphasize that the commiz=zionnasire con=
tracts with third parties im his own name, and argue that
payments under these contracts go inte the “patrimony®™ Qg

d

commissionnalrte. Although the commissionnaire is nhE;:> to

pay over these amounts to the commettant, CPEL's & = point

*

out that the funds received from third parti not “ear-
warked” and that the commissicnnaire may n& obligation to
t

the commettant with other assets. The lling point is

the assertion by Bernard Bouloc that ird party may "set
off® against its payments any < t may hawve agains: the
commissionnaire, even 1f thos 1 arise fram transactions

that the commissionnaire enter into on its own account.

The affidavit itted by Uranex point to & series

of foatures of the co Fsionnaire-commettant relationsnip
nsistent with the proposition that the

that alleagedly lra
commissionnai % 5" the proceeds of commission sales. Tho

most signi arguments concern the commettant's rights in Lhﬂ

avent :% commissiconnaire's bankruptcy. Uranex notes that
sionnaire

never takes title to the goods deposited

im by the cummottant. In the event of the commission-

ire's bankruptey the commattant may reclaim the goods in

preference to any credicors of the commissionnaire, as long as

those goods remain unsold. Apparently, this privilege does not
attach to payments that the commissionnaire has received from

a third party and intermingled with the commissionnaire®s other
asscts. It is mot clecar whethoer the bankruptcy of the commis—
sionnaire allows the cosmottant to claim directly any unpaid
amounts still duc from thied partics. The experts of both

parties agroe that before 1967 tho commettant had this right,

United States
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The experts are in disagreement over whether the commettant Day
exercise such a right under the present form of the statute.
Finally, it should be noted that defendant's experts allege
that tho third party may set off against his payments to the
copmiszssionnaire any claims that the third party has against the

commettant, & rule that implies that the unpaid price o ba
regarded as the property of the commettant. Q‘
the dif-

This dispute furnishes ample 1111::1::1!:1@
ficulties that arise whan courts must rﬂﬂl\'%‘l“ deriving

from foreign law. Both defendant and plli@ can point to

features of the commission contract s rt thelr respec-
tive positions, bot despite the e briefing that has
attended this litigation, it is it to weigh the relative
significance of thess features ut a broader underastanding
of the role that commissi angements play in French com-
marce. Purthermore, rtant and relevant features of French

law on commission 5 apparently remain unresolved. MNonethe-
% the commission contract between Uranex

less, it is nliQ
and COGEMA st of the characteristics of an agency re-—

lationshi the court cannot conclude that Uranex “owns™
the & t payable due from Homestake. The most troublesome
po anced by CPEL is the above-describted assertion by

d Bouloc that Homestake could "set off” against its pay-
t=z any claims it might have against Urancx, even if unre-
lated to the instant transaction. Thi=s rule, however, can bo
harsonized with the conclusion that COGEMA owns the funds duo
from Romeatake. Since the commettant deliberately conceals his

rale in the transaction fromthe third party buyer, it is not

surprizing that he would bo held to that representation when

the third party sccks to treat the commissionnaire as the prin-

ciple of the transaction. HNo such policy, howewer; would ex-
tend to complete strangers bo the commissiuvn conkrack, such as

CPil. Plaintiff has nover suggested that In its dealings with
United States
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Urancx it relied on the possibility of attaching funds dgg
Urancx under the Homeostako :untract.if

There is no serious dispute that under California Jlaw
a creditor may attach only his debtor's actual interast In
property that the debtor holds. Hinnison v. Guaramty Ligui-
dating Corp., 18 Cal. 24 256, 115 P.2d 450 (1541); Hetrick
Paris Jet, Inc., 64 Cal. App. 3d 158, 134 Cal. Rptr. :n%@s:;

4

AF.C., Ine. v. Brockete, 257 Cal. App. 234 40, 64 Ca _

771 (1967). CPsL may not attach any amounts due f JHomestake
that are to be paid over to COGEMA pursuant mmission
contract. Pursuant to Article VI of the qﬁ(&?\;t between
Uranex and COGEMA, however, Uranex is tu§st=ive a commissian

of 1.5 peccent of the amount invoice commission sales.
Persumably a commensurate portion attached fund con-
stitutes Urcanex's :nmmlssinn. may attach that portion
of the fund. The amount ltththnu fund, held in escrow
and investod pu:nuan ulatinn of the parties, is

585,200,000, and Uz te commizzion on this amount would he
Q}l

£1,270,000. ¥, the attachment will be vacated except

1/
as to tho amo of Urancx'"s rommission.

@uﬂnt to Federal Rule of Civil Procedure E2(a),

mut@( the judgment vacating the attachment in the amount

L 4

g

laintiff CPeL has suggested an alternative theory for main-

inlng the attachmont. Uranex is a groupomeont d'intovet
gconamigua, a type of business arganization rather lika a joint
venture of parcrtnership. OOGEMA is a momber of Uranex, and
membors of a qroupemont are jointly and severallv liable for
liobilitieos arising Llrom its activities. CPEL argues that
under that theory of liability the attachment may be maintained
regacdleoss of whother the attached funds are actually tho
property of “COCLMA. Under California law, huwever, a partnec
may not be hold personally lizhle unless he is served and
brought inte the action. Promotns FEoterprifies Inc. w. Jimines,
21 cal. App. 3d 560, 9B cal. Rptr. 571 [1971]. CP&L has never
made COGEMA & pacty to this action.
7

This determination makes it unnecessary to resolve the con-
tentions surrounding the application of the Forelign Sovereign
Immunity Act of 1976, P.L. 94-5831, 90 Stat. 2B931, at 804 .

United States
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indicated above automatically is stayed for 10 days from the
a
date of entry of the judgment.
Dated: September 26, 1977
r
i
<1 A
United States Disirigte Judge
® v
It is, of course, clear that.an order “wdcating an attachmont

iz a final order from which an appeal pay\be takem. 5Swiflt &
Co. Packers v. Compania Colombiana Ngd Waribe, S.A., 319 U.5.
GR4 [l950).
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