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'BAIGHT, District Judge:

Plaintifi{f B. V. Bureau Wijsmuller ("Wijsmuller"), a
professional marine salvage company, moves this court for an
order, pursuvant to Section 1 of Pub. L. No. 91-368, 84 Stat.

€692, 9 U.5.C. §206, directing deferdant United States cf America
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to proceed to arbitration of plaintiff's salvage claim in
London, in accordance with the terms of a Lloyd's open form
salvage agreement ("LOF") signed by the Captain of defendgnt's
warship JULIUS A. FURER prior to rendition by Wijsmul the
salvage services which form the subject matter of action.

The Government contends that it is nuqi?ﬁﬁnd by the
LOF or the provisions for arbitration which \Q‘mtains.
Accordingly, the Government contends, the ion to compel arbi-
tration must be denied, and the case rward in this court
pursuant to the provisions of the ic Vessels Act, 46 UD.S5.C.
§7Bl et. seq., the jurisdictio “EE:tute invoked by Wijsmuller.
The court conclud (1);1-_ the United States is not bound
by the LOF, and accordi %

ie not regquired to participate in arbi-

tration of Wijsmul lesglaim for salvage. Accordingly the present

motion is ﬂuniud$
3((/' =
‘\§§§hé facts, insofar as they bear upon this motion, may be
bri tated. The JULIUS A. FURER is a warship of the United
Navy. ©On June 30, 1974 the vessel stranded off the coast

r

of The Netherlands.

Plaintiff Wijsmuller, one of the leading maritime salvage
companies in the world, directed four salvage tugs to the assistance
of the FURER. Before commoncing assistance to the warship, Wijsmuller'
ropresentative on the scene obtained the signature of the Captain of

the FURER, Commander S. H. Edwards, to the LOF, also known as the
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Lloyd's "no cure-no pay" salvage agreement, or the Lloyd's
Standard Form of Salvage Agrecment. It does not appear from
the papers before me that Commander Edwards consulted higher

1
of this discussion that he did not do s56.

authority before signing the LOF, and I assume fq& purpose
The LOF, known throughout the masgd industry and in
use by salvors for many years, prﬂvidE\@' submission of the

salvor's claim for salvage compensa to binding arbitration
in London, before an arbitrator @ nted by the Committee of
]:.1|::y-u|i'5.2 The arbitration a ent (LOF, para. 10) provides
that the arbitration will@éld in accordance with English law.

The LOF also provides If{r)Lhu giving of security by the owner of

the salved prupertQ‘

that pending @t{nn of security, the salvor has a maritime 1i:
on the prn$ alved, which shall not without the consent of the

ip or cargo); and further provides (para.

ved from the place of safety to which the property

salvor D@
has h%: ought until security has been furnished.

*

The FURER was freed from the strand on July 1, 1374.
@rﬂnuller filed its complaint in this court, pursuant to the

@Fuhli: Vessels Act, 46 U.S5.C. §78l, which provides:

"A libel in personam in admiralty may be
brought against the United States, or a
petition impleading the United States, for
damages caused by a public vessel of the

United States, and for compensation for Eow-
age and salvage services, including contract
salvage, rendered to a publiec vessel of the
United States: Provided, That the cause of
action arose after the 6th day eof April, 19%20."

United States
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In its complaint, Wijsmuller reserved the right to
demand arbitration in accordance with the LOF. By its present
motion, Wijsmuller seeks an order directing the United States
to proceed to arbitration before Mr. G. R. A. Darlin ,@:”
the arbitrator appointed by Lloyd®'s. é‘

The Government, while conceding that “d@ng the period
of the strand, the plaintiff provided some tance during at-
erms of the LOF, and

tempts to float the FURER" (brief, p. Ié&m consistently taken

the position that it i= not bound h}@

is not regquired to submit to arhi:&t n before Mr. Darling or
anyone alse in London. The G nmant contends that Wijsmuller's

salvage compansation must ed by this court in accordance

with principles of mari %law declared by the federal courts
sitting in admiraltyOé

4 I1.

lic Vessels Act was one of several statutes
passed b ress in response to its conclusion “"that the

tes should put aside its sovereign armor in cases

ederal employees have tortiously caused perscnal injury

roperty damage." American Stevedores v. Porello, 330 U.S.

446, 453 (1947). ©Of course, the Public Vessels Act is not limited
to cases of tort; as noted above, 46 U.5.C. §781 specifically refers

to "compensation for towage and salvage services, including contract

salvage..."

Absent an express walver of sovereign immunity, no suit

lies against the sovereign. Prior to execution of the Public
United States
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Vessels Act and its related statutes, the only means of pressing
an affirmative claim against the United States for the acts of

cne of its vessels was by a special act of Cnngress:,f The armor
of sovereign irmunity has now been put aside by the sta@es in
gquestion; but it is equally well settled that suits %nst the

*

United States rust conform strictly to the prng of the

enabling statutes.

The initial guestion, therefure,&NQather by enacting
the Publiec Vessels Act, Congress inte o walwve the soverelign
immunity of the United States in EQ manner as to reguire the
Government to submit to arbitrnt%ln London, in accordance with
contractual terms such as t'Qantﬂincd in the LOF. That guestion

must clearly be answered %

Act permits suits ag 2 United States for salvaga services

e negative. While the Public Vessels

rendarod to one nf.k public vessels, the venue of such a suit is
the United Sta istrict Court which is appropriate in the cir-
cumstances l:rs case. 46 U.S5.C. §782. Arbitration in London,

before arditrator appointed by the Committee of Lloyd's or any
othe $ is entirely inconsistent with the statutory scheme.
@in:nnsistent are the LOF's provisions for giving of

se ity, the salvor's lien upon the salved vessel, and his right
to detain her. The Public Vessels Act spec-ifi::all:.r provides that
no lien arises against any public vessel of the United States.

§6 U.5.C. STEB.S It is not material, in this regard, that
Wijsmuller did not attempt to detain the FURER or assert a lien

against her; the express negation of a lien in the Public Vessels

United States
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act gives further evidence of the degree to which the juris-
dictional statute upon which Wijsmuller necessarily relies is
out of harmony with the salvage agreement upon which it relies
in the alternative. 0

The fact that Commander Edwards, the co ing officer
of the FURER, signed the LOF is of no legal conZgqlence. Indeed,
it would have made no difference if the Chi<:i;E§haval Operations
had chanced to be upon the FURER, and h Xcuted the contract
himself. That is because only the C 255 can remove or tailor

the armor of the sovereign's imm;n{éy from suit; no officer or

representative, regardless of » good intentions, or innocent
misapprehension of his powgfs as the reguisite authority. In

United States v. Shaw, .5. 495, 500 (1940), the Supreme Court

stated generally th15:>

"With spacific statutory consent, no
su ¥ be brought against the United

s }. No officer by his action can
r jurisdiction. Even when suits are

~:Ss\ orized they must be brought only in

designated courts."

5 o United States v. N. Y. Rayon Co., 329 U.5. 654, 660

7); United States v. Village of Little Chute, Wisconsin,

248 F.2d4 228, 231 (7th Cir. 1957); American-Foreign Steamship

Corp. v. United States, 291 F.2d 598 (24 Cir. 1961), cert. den.,

368 U.5. B9S5 (executive officers of Government held to lack author-
ity to extend two-year period within which actions under Suits in
Admiralty Act must be commenced; "The executive arms of the Govern-

ment, through which the United States does business, have no more
United States
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powWwer to extend by contract the limited right granted by
Congress than they had to create the original right of suit
against the sovareign®, 291 F.2d at 607).

Wijsmuller directs the court's attention te (:jpange
in the wording of pertinent "OPNAV" instructions adsteﬂ by

the Office of the Chiaf of Naval Operations to pa officers.
*

At the time of the salvage services in suit g& instructions

provided, in paragraph 7(c): ,&\

"Coeraticaal Cocmanders. %E it is apparent
that 2 Navy ship or unit \'Ndistress reguires

a salvage ship or salvag ipment, the oper-
ational commander of sehip or unit concerned
shall immediately rfqist salvage assistance
from the cogniza g¥vice Force Commander and
shall take init] teps to insure the preserva-

tion of the 4di sed ship or unit pending ar-
rival of th:<EF‘ ested salvage assistance.”

- r——

In April of 1976 ,.@nstructinns were amended so as to provide:

mmercial Salvage Assistance in Remote Areas.
units operating in ramote areas may from time
ime require salvage assistance that may be avail-
le only from foreign commercial sources. Foreign
salvors generally operate under the so-called 'Llaoyds

@ﬂp&n Form (LOF) Contracke.' Alternate agreements can

be made at the headguarters-home office level. How-
ever, lacking specifie instructions to the contrary,
the on-scene salvor will likely require signature on
an LOF by the local cormander prior to commencing
work. The local commander neither had contracting
authority nor is he empowered to commit the U.5.
Government to the jurisdiction of foreign courts,

or posting of security and provision of a lien, all
of which are elements of the LOF. Consegquently, when
emplovment of foreign salvors appears probable or
irminent, the local commander must advise CNO, JAG, 0GC,
and COMNAVSEASYSCOM, as well as the appropriate oper-
ational chain of command, by the most expeditious means
pcssible, of the conplete circumstances. Specific
guidance and authorization, if necessary will be pro-

vided the lo-al commander while appropriafsd -
ments arce being mada with the salvor's hgﬁ%g%%%%%%'-

==



If Wijsmuller is inviting the court to draw the inference,

from this change in language, that Cormander Edwards had
actual authority to bind the United States to the LOF at the
time in soit, I é=cline the invitazion. It is true th @
1976 revision states specifically that a local comm lacks
authority to bind the United States to the provi ng of the
LOF. However, im the licht of the authority J@rrud to supra,

I conclude that the revision does no mﬂrusé\n make the implicit

explicit. The provision in the earli MDstructions, that an

operational ccmmander is to "take i al steps to insure the

praservation of the distressed or unit™ pending arrival of

salvage assistance reguested @ higher ‘authority, falls far
short of a declaration t% perational commanders were authorized

to bind the United 5t o an LOF contract. Furthermore, the

authorities maxe iE ar that oven if the Office of Chief of

Naval Operatio purported to vest operational commanders

with such Eu% ty, the United States would still not be bound

by provi s*in a contract which are inconsistent with the limited
waiwv sovereicn immunity enacted by the Congress.

Wijsmuller alsc contends that the United States is bound
fo arbitrate in London under the i-DF, as the result of the follow-

ing provision in the Publie Vessels Act, 46 U.5.C. §78B6:

"The Attorney Ceneral of the United States is
authorized to arbitrate, comoromise, or settle
any claim on which a libel or cross libel would
lie under the provisions of this chapter, and
for which a libel or cross libel has actually
been filed."

United States
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This argument is specious. The statute does no more than to
confer avthority upon the Attorney General to arbitrate claims
which would otherwise be justiciable in the district courts.

By no stretch of the imagination can such limited autha@ be
expanded so as to include the distinguished arbitr appointed
by tha Committee of Lloyd's. Accepting arguendn§hg doubtful
proposition that the Attorney General has th@l hority to dele-
cate his arbitrator's function to the L$§uhitratur* the

record in this case makes it clear th g declines to do so.

N

But Wijsmuller Euntr:@ that all the feregoeing principles

I13.

and lines of authority are ﬂc)ged by the adherence of the United
States; in 197D, to thz@b ntion on the Recognition and Enforce-—
ment of Foreign ﬁr&@ Awards, as implemented by the Act of
July 31, 15970, P L. No, 91-368, 84 Stat. 692, % 0U.5.C. §%5201

et. seq. @

Seygeral courts, including the Supreme Court, have had
*

occasi cbserve that adherence by the United States to the
tion reflects an expression of public policy in favor of
ving international commercial disputes through arbitration.

"Scherk v. Alberto-Culver Co., 417 U.S. 506, 515-521 (1973); Parsons

& Whittemore Overseas Co., Inc. v. Societe Genarale de L'Industrie

du Papier, 508 F.2d 969 (2d Cir. 1974); Antco Shipping Co., Ltd. v.

Sidermar S.p.A., 417 F.Supp. 207 (S.D.N.Y¥Y. 1976). However, it does

not follow that by adhering to the Convention, the United States

agreed to do away with limitations upon the waiver of sovereign
United States
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immunity contained in other statutes. Egrtainly, neither the
Convention nor the implementing statute contain express provisicons
to that effect; the argument must therefore be one of necessary
implication. But there are formidable obstacles in thE<S§;h of
such an implication.

Thus, Article XIV of the Convantion prnu:

*

"A Contracting State shall not be l=d to
. avail itself of the present Conv '\ against
other Contracting States excen & he extent
that it i1z 1tself bound to ap the Convention.”
o Thnis provision recognizes that a " cting State” may or may
" not be bound by the provisions & Caonvention, depending upon
il
n:“““ its expressions of will or ifit on tha pcint. Furthermore,
adherence of the United to the Convention was accompanied

by the following re5e<3> on, among others:

"The © d States of America will apply the
Coaveiedon only to differences arising out of
lationships, whether contractual or not,
arse considered as commercial under the

$ onal law of the United States.”
*

What uncertainties may arise when agencies of government

e in commercial transactions, relaticns arising out of the
wtlimants | aotivities of warships have never been regarded as "commercial®
P within the context of sovereign immunity.ﬂf
In addition, the Convention itself recognizes that in
certain circumstances the forum court may decline to enforce an
agrecment providing for arbitration elsewhere. Thus, Article II(3)
provides:

United States
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"The court of a Contrdcting State, when

seized of an action in a matter in respect

of which the parties have made an agreement
within the meaning of this article, shall,

at the regquest of one of the parties, refer

the parties to arbitration, unless it finds O
that the said agreement is null and void,
inoperative or incapable of being perfor ﬁi}'
(emphasis added).

*
While the cases cited supra T ' ithat the "null
and void" concept is to be given a na:rn@stxuctiun within the

context of arbitration agreements in cial contracts between

private parties, I have no h&sitaniés ¥n holding that the present

arbitration agreement, contain the LOF contract, is "null and
void" in respect of the Uni ates because of the sovereign

immunity principles discﬁﬁkﬁd previously .|

] O{'_'nm:lusinn

Ih 1€S$§nsiﬂered Wijsmuller's other contentions, and

find them ¢ without merit.

\Eixru the foregoing reasons, Wijsmuller's motion for an
IWecting the United States to proceed to arbitration is

&

with applicable maritime law as declared by the federal courts

sitting in admiralty?

The case will go forward in this court, in accordance

It is 50 Ordered.

Dated: New York, New York
Decemboer 21, 1976

¢ DAy

CHARLES 5. HATGHTp,
0. 5. D. J.
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Footnotes

In any event, consultations by Edwards with higher naval
authority prior to execution of the LOF would be of
legal conseguence. See discussion under Point III,{iE;ra.

Lloyd's of London has long been connected with insurance.
The present day Lloyd's is a society incorporat an Act of
Parliament in 1871. Its members, known as t ilerwriting
Members of Lloyd's, transact insurance for own account

and risk. The Committee of Lloyd's is th inistrative body.
In addition to insuring marine risks, L renders numarous
services to the shipping industry, tha&é?hcegsing of salvage

claims under the LOF bheing cne of the

See discussion in The Wright, 10 . 699, 700 (24 Cir. 1940).
er Bros., Inc., 478 F.2d 708

in Admiralty Act, 46 v.5.C.
comply with statutory reguire-
ment that service of cop omplaint be made on United States
Attorney and Attorney G l "forthwith®; plaintiff delayed
two months; the Secon cuit cbserved that "technical require-
ments for service o ess upon the government, when it has
waived its soverei mmunity, must be strictly complied with."
278 F.2d at 710. 1@

See City of New York w. McAlli
{2d Cir. 1960) (suit under
§742, dismissed for failur

ed that writs of foreign attachment of the
rty 4o not lie under the Sults in Admiralty
essels Act. Chilean Line, Inc. v. Main Ship
Repair Co 232 FP.Supp. 907, 909 (S5.D.N.Y. 1964) ("...such
consent o be strictly construed."), aff'd., 344 FP.24 757,
762 « 1965) .

%5%};} eoner Exchange v. M'Faddon, 7 Cranch. (11l U.5.) 116
i

It i also sa

see Robinson on Admiralty (1939) at p. 248.

e conclusion reached herein is not intended to disparage
Lloyd's salvage arbitrations or the distinguished arbitrateor
designated by the Committee. This court simply holds that
whatever the wirtues of arbitration at Lloyd's may be, the
United States has declined to partake of them, and cannot be
campelled in law to do so.
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