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SCHERK v. ALBERTO-CULVER COMPANY 
Ctta Ita 94 S.Ct. ZHU no •• ) 

2449 

in preparing and fil ing a petition for 
certiorari as he is in the handJing of 
an appeal as of r ight. In many ap­
pe~ls. an a rticulate defendant could 

counsel in a f.irst appeal of right, re­
Quire counsel in other ::md subsequent 
discretionary appeals." Id., at 655. 

fi le an effective brief by telling his -. ____________ _ 
story in simple language without Je­
galisms. but the technical requirement 
for applications fOT w1'its of certiorari 
are hazards which one untl':lined in 
the low could hardly be eXllected to 
nCl!otiate . 

.. 'Certiorari prcceedings consti tute 
a hil'hly spe<ialized aspect of appellate 
work. The factors which [01 court] 
deems important in connection with 
tlccidin~ whether to grant certiorari 
aTe certainly not withir. the normal 
knowledge of an indigent appellant. 
Boskey. The Right to Counsel in Ap-
ppllate Proceedi n~s, 45 Minn.L.Rev. 
783. 7a7 ( 1961) (footnote omitted).''' 
;'83 F .2d, at 653. 

Furt.hermore. the I.:lwyer who handled 
the first appeal in a C.:lSe would be fa­
miliar with the facts and legal issues in­
yoh'ea in the case. It would be a rela~ 

t ively ea::;y matter for the attorney to 
apply his e..xpe=-tise i:1 filing a petition 
for discretionary reyiew to a higher 
courl or to advise h is client that such a 
petition would haye no chance of suc­
ceeding. 

Douglas v. California was grounded 
on concepts of fairness and equality. 
The right to discretionary review is .a 
substantial one, and one where a lawyer 
can be of significant assist..lnce to 3,e in­
digent dcfcndant. It was correctly per­
c~i \"ed uclow that the "same concepts of 
fairness and equality, which require 

o ~~"""' .:::,"_,::: .. ",::" ",,,'" , 

F ritz SCHERK, Petitioner, 
Y. 

ALBERT0-CULYER CO~IPANl'. 

No. 73-j81. 
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Decided June 17. 1974. 

Action was brought by American 
company, purchaser of European bus i ~ 

.ness entities, against German citizen, as 
seller of the business entities, to recover 
damages and other relief based on claim 
that purchaser had been defrauded in vi~ 
olation of the Securities Exchange Act 
in connection with representations con­
cerning trademarks which were trans­
ferred as part of sale. The seller sought 
to stay proceedings while partit!s arbi­
trated dispute before the International 
Chamber of Commerce tribunal as pro­
Vlded by contract as the means of set­
tling any and all controversies arising 
under agreeznent or for breach thereof. _ 
The Unitea States District Court for the 
Northern District of Illinois, Eastern 
Division, entered order r efusing to stay 
arbitration and t he seller oppealed. The 
United States Court of Appeals for the 
Seventh Circuit, 484 F.2d 611, affirmed, 

" (3) 'the uOO1\;ioll of tile Court of ApJlcnls on - federal Qucstious !lot previously decided •• 
UPIIC8rR likely to boo 111 conflict with n uoci- by this COUrt; bu t it may not be_ enough 

t
· tiion of the $ uvrcme Court ." IiUn IIIl:,. to lUlSCtt that there was error in tbe . 

• N.C.GCD.SC3t. § iA-31(e). It.. 8t.'ttnH llktly decision of the (:Qurt bt-Iow, Ct. )!ngnum" 
" .. ~. -' tbnt ouir the thi rd would lia\'c bcc.u c:t}llorcd Imt1ort" Co. v. Cotl', ::!02 U .S. 1~, 163, 43 ~ 

• .,-. : - ill" brier 011 ' th~ merit:. before tllo Court of S.Ct. 531. 532, 67 L.EU. 922. l\Ioroo\'er. thiD • 
~!-"I..:. ~ ._ Apl~. ::l!lU thc iudh.:: t!Ilt rlefcnd:tllt woultl · Coort is G'TUtl,)' uidetl by briefs 11rtllared . 
, , ~ it ', t-;-~~J.\t~,. t\.~tllUt."Itd,l'WZl ..that. brief ·In Ill- ... witlt· """"",,.,."V -".....i .... · .. 111 ....... l.!t"" .................. __ ·..t1: ......... 
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.1le Court. Mr. Justice Stew-

art., held that. in the context of the inter­
national agreement which the pu rchase 
:Ind sale of busIness represented the aT­
bitr:ttion clause would be enforced. 

~~".e .. ,Cl. or l~:l4 , §§-JO(b);27; 
15 G.S.C.A. §§ 77j(b); 78aa, 7f 
Securities Act of 1933, § 14, IS· U 
§ 77ii: 

4. Arbitr.ltlon nnd Award ~Sl 
Agreement to arbitrate befoT! 

Rc\'crsed and remanded. r,ve. ified tribunal is, in effect. a spec' 
~ll'. Justice Dou!llas filed :l disSient_t.,"oI~ind of foru~ selection, clause tha 

ing opi nion and :\Ir. Justice Ercnnanrs Its not only Slt~s of SUI,t bu~ also 
!\ir. Justice White and i\ lr. Justicc jlar-~fo du:-c to be used 1n resolvmg dispute. 

shall concurred. 5. Contracts C=9·l(1), 121(4) 
Rule that forum-selection ciau. 

Ot controct should be gi\'en full effecl 
1. Contr.l.et.1i (;:::I~921/! , ... \It , 'M a freeh- negotiateit private jntern:r 

Amcric.::m company's purchase O~ .. I :lllree~cnt is unaiiected by fraud 
European b,usiness enti~ies UDder COIJ- t~ not r:lcan that any time a dispute 
t~t negotlate~ both In E!JTOpe :l..n~ 5 in,tr out o! transaction is based on a 
?ru~ed Sta.~es Involved conu~erce wlth ~ ... tion of fra ud the clause is unenfc 
lorelgn natlonfi. so that United Statc~{> ... t.1~. but rather that an :lrbitration c 
. .;.rbitr3tion Act clearly co\.'ered sale ~o rum-selection cl.::mse in contract is 

-atl!"cement pro'dding for arbitration o~* cnforc(::lblc i i inclusion of that clau 
ciis~utes. 9 U.S.C.A. §~ 1 ct seq ., 2. 3 '1"'1 contr.lCL was the product of frau 

2.. SecurfUes Regu1!l.Uon ¢:;)120 
Statute respectIng use of fraudulent 

c!evices in connection with s:l.lc anti pur· 
ch~e of se=uritie.s and rul~ promuigated 
t:tcreunder create implied prh'atc cause 
of aCLicn. Securitie~ Exchange Act of 
1~3". § lOCb),15U.S.C.A. § 78j ( b) . 

3. Contr.:!.ds C=28.J {!!) 
Wbere American C'omp:my pur· 

c:used from Germa.n citizen Europ~an 
bus iness cntitiee under contr~lct whicb 
W::!S negotiated in EUTo'Pe :md Cn Ited 
Sta. t~s. ,,;!lith was -5igned <!nd closcd in 
::'uro?c :md whjc.~ pro\~jdcd that uny 
':ontroversy arisiuJr out of a,(:'reem~nt or 
Jrc::J.cn thel'eol would ue rcfclTcd to ar· 
bitr::.tion beiore the InlernationD.! Cham­
De!' of Commerce in Paris. arbitralion 
clause would be enforced with respect to 
claims in suit by A.meri~ company ior 
da.rnagcs and other relief contending 
that seller'! alleged f raudulent rcpr~c~-

13t:0115 concerning transferred trade­
marks violated antifraud pro"ision~ of 
Securities Exch.::mgc Act of 1!)2':' and 
rule promulgaled thereunder. 9 U.S.C. 
A. §§ 1 et seq., 2, ~; Sccurit}es_ Ex-

I.:ocrcion. 

Sv!Iabus • 

Res'Pondcnt. an Americ:m m:lnt 
turer based in Illinois. jn order to 
pand il'l overseas operations. purch: 
from petitioner, :l. GCrnl.3n e.itizcn. tl 
enterprise! owned by him and org:.n 
under 1 he bw~ o! Germany and Li l 
tcnSicir. , togethl'!, with all tradem 
rib'hts of these enterprises. The s; 
CO!ltr-ct. \\'hicb was nezoti:lted in 
United St.,tes. England, and Germa 
~igned in Aa!!t.rio., and closed in Switz 
land. conta.ined c,.;press l',':lrrantics 
petitioner that . the t rademarks WI 

unencumuered and a c.l.3:lse providi 
that "any controversy or claim (th. 
shall arise out of this agreement or l 
breach the reo!" would be refenello • 
uilralion before tbe International Chat 
ber ,)f Commerce in Pa'ris, Frnncc, .3.1 
lbat minoi. Inws \\'0",1d. govern tl 
agreement :::md its jnterpr~ta.tion ar 
pcriormance. Subsequently, :uter aUel 
.ely discovering that . the . tradem"r~ 
W<!l'e subject to .ubsEwtial . . cncun: 

. . - - ...... -~":: ..... ~ .. ,;. ... 
·TLf' tiyUnbWl C(llurirutes DO part . of tlJe :--' veDieu~-e ot ~.he , rc~dc,.. : S~e.liDi:etl Stnlei'l .~ 

opir.r.um o( the Court !JUt hn."J bl!cn l)rCllarcu . l.k:troit ... .rimh,,·r 6: Lwnber- C\J .. :.:oo U.s, .22: 

by tuu Repurtl'r of_ .~~~t>~~~ ~lir! I ~~ c~· ':.. .... _;:7 ..... ~~t.~-..:;:$"a-W-t£~~ .. 
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r;- b;~n~es~ responde~t offered to - rc~cind 
L the contract, but when petit ioner 
t refused, respondent brought suit in Dis­
r trict Court for damages and other r elief, 
f- contendin g that petitioner's fraudulent 

pas- t 

representations concerning the t rade­
mark r ights violated § 10 (b) of the Se­
curities Exchange Act of 1934 and Rule 
10b--5 promulgated thereunder . Peti­
tioner moved to dismiss the action or al-

Dce· 

L 
: of I 
'en 
naJ 
)e~ 

is- ~ 
ro- 1_ 
"'-
o­
at 
in 
>r 

,-
.-
d 
e 
j 

, , 
! , 
f . 
! 

I' , 

ternatively to stay the action pending 
arbitration, but the District Court de­
nied the motion to dismiss and, as 
sought by respondent. preliminarily en­
joined petitioner f rom proceeding with 
arbitration. holding, in reliance on Wilko 
v. Swan. 346 U.S. 427. 74 S.Ct. 182. 98 
L.Ed. 168. that the arbitration clause 
was unenforceable. The Court of Ap-
peals affirmed. H eld : The arbitration 
clause is to be respected and enforced 
by federa l courts in accord with the ex­
plicit provisions of the Arbitration Act 
of I n25, 9 U.S.C. § I, that an ar bitration 
agreement. such :t.s is here involved. 
"shall be valid. irrevocable. and enforce­
able. save upon such grounds as exist 
at law or in equity for the r evocation of 
any contract." Id., § 2. Wilko \' . Swan, 
supra. distinguished. Pp. 2453--2458. 

(a) Since uncertainty will almost 
inevit:t.bly exist with respect to any con­
tract, such as the one in question here, 
wi th substantial cont:tcts in two or more 

'Z.~ )"J 

lations of the secu .3 la:Ws·,":.becomc' .. ::1: 
chimerical, since an opposing partr-may ," .-.: 
by speedy resort to a foreign court block - _­
or hinder access to the American _court ... p-~ 
of the buyer's choice. P . 2456.-

(c) An agreement to arbitrate be­
fore a specified tribunal is, in effect, a '~ 

specialized kind of forum-selection ~ 
clause that posits not only the situs of 
suit but also the procedure to be used in 
resolving the dispute, and the invalida­
tion of the arbitration clause in this 
case would not only alJow respondent to 
repudiate its solemn promise but wouJ~ 
as well, r eflect a "parochial concept that 
all disputes must be resolved under our 
laws and in our courts." The Bremen v. 
Zapata Off-Shore Co., 407 U.S, I, 9, 92 
S.Cl 1907, 1912, 32 L.Ed.2d 513. P. 
2456. , . 

484 F.2d 611, reversed and remand- .. 
ed. 

Robert F. Hanley, Ernnston, Ill.rfor 
petitioner:. _.~. 

Gerald Aksen for the American Arhi- :: 
tration Association, as amicus curiae; .by . - " 
special leave of Court. <-:. -'. 

Francis J. Higgins, Chicago, Ill ., . fo~ .. ·~ 
respondent. - _ _ '-, 

Mr. Justice STEWART delivered the~:; 
opinion of the Court. . - '.- . " ': • ,,'~ 

Albert<>-Culver Co., the respond~ri.~ i~ """ 
an American company incorporated in ~ .I 

Delaware with its princ;pal office in D- ~. 
linois. It manufactures and distributes ; -: 
toiletries and hair products in this coun_C=" _ 
t ry and abroad. During the 1960's AI- -:::' 
bert<>-Culver decided to expand its ' over-~-":' 

•• ~ :> 
seas operations, and as part 'of this pro- ..;.;. 
gram it approached the petitioner Fritz -- :­
Scher k, a German citizen residing at the ~-.: 
time of trial in Switzerland. Seherk. was - ., 
the o\,,-ner of three interrelated busines9":~ . 
entities. organiZed under · ·th-e .llaws of 3.: 
Germany and Liechtenstein, that were ::-:.. 

- '_' .. --'. (b) I n the contert of ' an interna- engaged in the manufacture of toiietries -:~ 
~. " ""tional contract, the advanta!,<!s that a se- and the licensing of trademarliS tor sUcll :-'­
. -: • curity' buyer might possess 'in baving a toiletries. An ' initial .contact ~th ;1"' 

.--:~ =.' - ~:vide choice of At:lel'ican couds and \'en- Scherk was made by a repre;entati\'e of . '/ 

countries, ea::.h with its own subst.:mtiye 
laws and conflict-of-Iaws rules, a con­
tractual provision specifying in advance 
the forum for litigating disputes and the 
law to be applied is nn aL'Ilost indispen­
sable precondition to achie\'ing the or­
derliness and predictability essential to 
any international business transaction. 
Such a pro .... ision obviates the danger 
tho~ a contract dispute might be submit­
ted to a forum hostile t o the interests of 
one of the parties or unfamiliar with the 
problem area involved, P. 2455. 

•• : ~~.t..-..;,:,..~" ''-_~ .... ~ .o-_ . .. __ . •• __ .... -, _~ !- _ - n.'_ ,--,,-_ "-"""1._ ,. ~ f'I _ _ - _ " • ~"f 
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\\~ 1 \.,....,. 'i.v.. liOI'J.A\\.o.I,jQ,I.1 tl.ll>­
ther meetinl'._ .n both Europe and the 
Uni ted States during 1967 and 1968. In 
February, ]969 a contract was signed in 
Vienna, Austria. which provided for the 
transfer of the ownership of Schcrk's 
enterpri ses to A1berto-Cuh'e r. :lIon!:, \\'ith 
nIl ri~ht:S held by these enterpr ises to 
trndc!:1arl:s in cosmetic goods. The can· 
lroct conbined a nUmb€f of express 
w:trrantics whereby Sc.hcrk guaranleed 
the sale and unencun:bert'd ownership of 
these tr3dc!IUlIks. in addition. the con­
tract conUlined an al'bitrotion clause 

TO'ridin $:' that "~r contTo\"('r~r or c1:l1m 
[ thst] sha an se out ot t t!:lo agreement 
IT the orC.lch the!'C01" would be referred 

to arOlt:oltlon &e:iort' tbe lntern:ltlona! 
Chamber IJf Commerce 1n P:lTlS, France, 
,.;a-t£t'''·:tJhe la .... s of the State of 1I1t­
nclS. L: .S_4. sh:11l :.ppJy to and ~nvcrn 
'1.:l.5 .:.;reement, itS l ntC!"pT~tabon and 
pe:-tonnan.cc." 1 

'l"ne dosiD~ of t he ransflcl llm tool: 
pl:lce in Geneva. Swj u crl:mn. in June 
1959. Ke:lrly one r eal' 1C'.ter Alberto­
Cuh'''' delledl), diseorered that the 

·t:::td("!'C:lrk ril:hts purchnseri under the 
contr:lct werc subject to subst:mtbl CD­

cc.=::r::rnce8 U1:.:.t threa.ten6i to rot\'e oth ~ 

P.rs st:p'.!rior rig-nts to t.he lr.ldcm:lrks 
:.nc to rcstrkt or pred:..cie Albcrto--Cul­
vex's ol!e oi them. Albcrto-Ct>kcr t..bcre­
.cpon tC:"Itiercd b:lClc to ScherL th.e pro;>­
'f!rtj." that h3d be~r: tr:msier:-c7d to it and 
oti:=red to r e.s:::inc t...~c contract, l i pOD 

,t . T be arbitnltlcn 
· t~:liO{er.~cf one. of ~hcrk'¥ bosin .. ~'1 enti tich, 
r.un il:lr to tL e cI :lU8C~ cuv"!rlll;:: rile othr:, 
Mrt), l't':uu ic irs C1lti~ty (l,"1 toj{QWS ; . 

"T ile p:::. r ::it", ~ree dun if ::m~ rouff'tl ' Cr:'Iy 

or cilllQl. bhAll nrisc OC1 of We Uj;rc.: .. DH!Dt o r 
we b re~~u tile~i nntl either party Hb:a ll rc· 
Cl UC"I t [!Tilt t l.e mntrcr ~1.J8.11 be "cult,1 b, or· 
UiU':::,ufJ n. ~llt~ m~:t:f'r "h:.:.U lw ,u~ tt ! , oo:l ca.<, ju· 
lOH'ciy br n.rbitrntiou i!J ::icc(Jt\lwH"'.! n"i ' h tJ1t: 
n.: :e:: :Leu oht4tw.n 1: of the Inrl'TlUtlionn! 

.;)l.!llerK 8 relU8~U , ,tUOtU"!..O-\.IUlVU_ C( 
rnenccd this action for damages and ( 
er rehef lD a tederril distnct court In 

hnols. contending .that ·seherk's ~rau 
lent r epresentations concerning the ! 
tus of the trademark rights constitu 
\·iol.tions of § lO (b) of the Securi t 
E:'I:Cbanbe Act 01 1934, 1., U.S.C. § '. 
and Ru Ie ] 0&:5 promulgated thereunto 
17 CFR § 240.10b-5. 

In r esponse. Scherk filed a motion 
dismiss thr action lor want of perso 
.:md subJect matter jurisdiction .:l.S " 

as on the basIs of forum non con")( 
or, alt.ernatively. to stay the action pe 
int;' arbltl'ltionrn-Paris pursunnt to 
~grec.!T1ent of the parties. Alberto-C 
\'cr. in turn. opposed th is mction < 

sou$:ht :l prciiminary injuDction 
SI raining the prosecution of arbitrat 
proceedings,: On Deeembcr 2, 1971. 
District Court den ied Scherk's motior. 
dismiss. and. on January 14, 1972, 
):,r:Lntcd :l prE'hmi nary order enjoin: 
5d:lJrk from proceeding \vith arbit 
tlon, In t:lkin~ thesE' a.ctions the Co 
rt'liL-d entircly on this Court's dccision 
Wilko \'. "wan. 346 U.S. ·127 . 74 S. 
IS2. ~8 L.Ee. IS8 ..... hich held thot 
aJ.l'r~mun t. to arbitrate could not p 
elude .1 Luyer of n security from s{'cki 
u judici:ll remedy under the Set'urit 
Ac t of 1!J:3. in view of the Jangua.ge 
s 14 of tr~t Act, o:lrring U(a]ny con 
tion. s tipulation. or pro\'ision bindi 
a ny per:::on acquiring any sccurjty 

. -
"'!:illl bt: Innll.: b)' lj,Did Cha..."I'IbeT. All nrbit 
I \CD t,rol.:1.'efilO;:J Mh:a.ll 00 hdtl in PA 
"- TtUU,'C. I".lld clld .. ~ 113tC.y 81{T"l"CS to cowl,l, 
uU I"CII~ ..nth any a't'o"arfl Uludc iu r 
tfucll 'H'DCl~itl5: .nd to the ~ntry of a. jn 
ment it ,,,:~. juriWictioa l1JtOU. any 0"'" 

rCQdr.~i.iu liuch pfOCt'Cdin;;. The ltU\"B 
t!:c :-' ~tll (' Q{ IUiuoul.. r.S.A . • hell aPllly 
It:li/ ~.'H'l!rfl (hi!'! :..to:r'I"('lt1:t't:1. l iB intCrtlrctB t; 

~ber o! t;om!n'!rcc. f'lln~ . }O"'r1tu,-~. by _ IJ. 2. Scher!: bnd wken IitC:jtH to mitill.lC ubit 
.bi:l;::;~ UrLoltl'lL(cr. it tile \lam"" Mall n;:rce rian it Po "" in urll' ,1011. lie did n 
HP"'J!l OD tt l' by one IIrbitro1:or Bppoiotro 11)' lLow<lvcr, rilf! II fllrrull1 tcttCChl for arbit, 
t:3!:u p= rt~· nllll tl (Jun:! a.rlUtrnlor ft (lpoin h .'fl liuu wi,h tuc lntcrllut;oual L:l.uunber 
br th l! lIt.j: ,.~ Al'bjtr:uo~. 10 ~ or ~7 - CUC\RW~ DUtIl ,"Iiu\ember-' g, J 97J. , :slDll 

)'t . !:1.!.l:HI! 01 a 1IIlrt.1 to %:luke 1l.1! CPpo!.n:mCl . - fire !nOtlUw niter the minI!' of AiOO:lo·(j-
.,.. rcir.r1'('d to &b'H'~ with iu i l>ur wueh n{t~ t' - H'r~'l f:O::J:IUl.iut !!l the .Jiti.uui~ tct.lera.l .. :ou 

... l.? UCC cd t.be .C?DltO\·cF.l1, 5y.d1..:.ap.PP~~t ..... _Js-;~.~..;.,..:. :..._ ... ~f - . .;t ...... ...:..d.4~':..::~ 
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1 this subchapter . . . ." 15 U.S. 

f- n"l 
1- ~'{' 

C. § 77n.' The Court of Appeals for the 
Seventh Circuit, with one judge dissent~ 
ing . .lffirmed, upon what it considered 
the controlling authority of the Wilko 
decision. 484 F.2d 611. Becnuse of the 
importance of the question presented we 
$!"ranLcd Scberk'g petition for a writ of 
certiorari . 414 U.S. 1156. 94 S.Ct. 913, 
39 L.Ed.2d 108. 

'.-
d 
s 

I 

ell The Arbitration Act of 1925. 9 
U.S.C. ~ 1 ~ L seq., reversing centu ries of 
judicial hostility to arbitration 
agreem(.' nts,~ was designed to allow par­
ties to avoid "the costliness and delays 
of litigation," and to place arbitra.tion 
agrC!cmcnts "upon the same footing 
as other contracts H.R. 
Rep_"Jo. %, 68th Cons:.. 1st Sess., I 
(1924 ) : s .. oe al.o S.Rep,K o. 556, 68lb 
Con g. . b t Se~s. (1924 ) . Accordin gly 
the Act proyides that an arbitration 
as:rn'crncnt such ~s is here involved 
"shall be valid, inc\'ocable, and eDforce­
able, Sll\'e upon ~ uc.b gr ounds t\ s exist :It 
la.w or in equity fOI" the revocation of 
auy (,' o:Hract." ~ 1,;,S.C. § 2.:' The Act 
also pro\'idcs in * 3 for a SUly of pro­
ceedln~S i~ a. case where a court is satis­
f ied tn::l t the lSS UC before it :5 .:trbitrable 
u:ldc l" the n~reemC' n:.. and § 4 of the Act 
dirt.!t'ts ~ federal court to order parties 
to PJ'o.:c'cci t'1 :l.rbitra.tion if there has 
Leen a " failure, negiect. 01" refusal" of 
any pa.l'lY to honor :t."1 .:lgrccmcnt to ar­
bitrate. 

In Wilko \'. Swan, 346 u.S. 427, 74 S. 
Ct. IS2, 98 L.Ed.168, lhis Court ac-

3. Tilt! memo tilluium ('IJliuioll of the flistrict 
CoUrt i .. tlnr~"orlro. 

4. F.u::!ilo l: f'Ourt:r! ttlldiduunlly t'Ullsi.lct'ed i t· 
rc\'V':.I1.bl~ nrlllrmtlUlt tU:rc:emcllt..~ us "Ousl­
In ;:" t ill.' -.~ r.: Jun",J:it:tltm. ami reftc.s~·d 
III r Urorl.'1' :;1I1:U ttl:'reemelit!i ror I h ill rl")lson. 
'l'h ll' vie w wtl~ 1I'(u!lll'\l hr Amcricno ("\)u rt" W:I 

P!lr:'t (.or lhe cummon luw -up lO tuo lime o( 
the :uhwtiun of the .lrbirrfttion Ad. See 

. .- .1 ";.. '. :; n.nJh~II.XO. OG. (iSth tong .• ~lSt SC3.'S. ;·], 2 
. '1- ... ; C1P:J): ~ttl t'J:~ \\ ~tur;ili:,., Solnc C(l;\{u~iog 

. ." _., -'-- .. ;. Atattcr$ Ih' lat~ to Arhit!':l.tiou lWdt'r the 
.... .:::;L ... ~~n.',.~ •• t ... "' .... 1_ ... "... ~A_ '" T ... ,..-J4, 

KDowleugea tnat· ~ct rCt\ect.8 -a,' tcgur~,,-,_ 

lative recognitioL _ ~ the " desirabi1ity ' of -:-'~'· 
arbitra.tion as an alternative to the. com: .... 
phcabons oITtfigatlon," id .•. : at 481;- 74 . 
S.Ct., at 185, bul nonetheless declined to 
apply tbe Act's provisions. That case 
involve.d an agreement between Anthony . 
Wilko and Hayden, Slone & Co., a large 
brokerage f irm, under which Wilko 
agreed to purchase on margin a number 
of shares of a corporation's common 
slock. Wilko alleged lbat his purchase 
of the stock was induced by false repre­
sentations on the part of the defendant · 
concerning t he value of the shares, and 
he brought suit for damages under § 
12(2) of lhe Securities Act of 1933, 15 
U.S.C. § 771. The defendant responded 
that Wilko had agreed to submit all con­
troversies a r ising out of the purchase to 
arbitration, and that this agreement. 
contained in a written margin contract 
between the parties, should - be · given 
full effect under the Arbitration Act. _ 

The Court found that :'[tlwo policies;; 
not easily reconcilable, [are] involved in :_ 
tli.i. case.' 346U.S., at 438, 74 S.Ct., at . 
18S:-0il the one hand, lbe Arbitration 
Act stressed "the need for a ,\oidina- the .. 
delay and expense of litigation/,. -id., at'-
431, 74 S.Ct" at 185, and. directe.d that '­
such :::!.greements be "valid,.. Jrrcvocabre, . 
.:m.d enforceable" in fede ral courts. :. OIl -
the other hand, lbe Securities Act. of: 
1933 was "[d]esigned-to protect inves­
tors" and to require "issuers, up.derwrit- ~ 
ers, and dC:llers to make full and, !cir 
disclosure of the character. of securitieS 
sold in interstate and foreign cca".merce .... 
and to prevent ttaud in their sal!?/~))1 . 
creating "n special right: to· recov~ fa!, :. 

5. Seetion ::! of the Arbi~ra~-~~~~~"t~de; . 
"voliJ, irrc\·oc:tble. nn\l t-n£ort.'e!l.ble'· written.. . 
urbittarion provisions _ 'in - any m3ritiroe : 

_ trunsnctioD or Jl. contr:l. :.: t C"d~Dg 4 _tfnn.'tr 

uction iu voh'ing corumcn:e ~..;..: ~ . ... "IlS ;­
Ulose lenu.:s are detined in §.1. In nero- .· 
hu.nJt v. Pol3'{;ro.phie (AI., 350 U.s.. 198. '::i'(i- . 
S.Gt. 2i3. 100 L.E ll. lo!), thia -<:o.)!lt't , ]lcld ­
thal the. .na y rrovi!l.ioll9 of..! 3 .D.PP1y. ~.ly: io:. , 
t he tll.·O ki.nds o( CO.Dtrnct::s filJCCiliN:-'i~U ... 1-
llDd..2. !Since the trllWlftctioD..- in 1bia' ~C!1ee ~ 

~ .... to'-' - . , .... -~ eoo. .. tirotcd "comcerec: ~ . ' '';' ' • ,With . !o~ 
_ilm "'''linn",11 ~-TT,S.C.' l;"t_-AL.'t :&O~ 
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mlSrepn..':>enLatl . " id., at 
43J, 74 S.Ct .. at L04 (footnote omitted ) . 
In particular. the Court noted tholt § 14 
of the Securities Act. J5 U.S.C. § 77n, 
provides : 

"Any condition. stipulation. or provi­
sion binding any person acquiring any 
security to waive cOrnpll~tlCe with any 
provision of this subchapter () T of the 
rules and Tt'gulations of the Comrni~­
sion shall be void." 

The Court ruled thnt an a~reement to 
arbitrate "is a ·s tipulatlon.' and~ 
the ri~ht to select the judichd forum is 
the kind of 1>ro\'ision' that cannot be 
;- oed under § 14 of the Securities 
AcL.......-rThus. Wilko's adyance agree­
ment · to arbitrate :tny disputeR subsc­
qu~ntly arising out of his contr:1ct to 
pn:-cha$p the secu rities was uncniorce­
able under the terms of § 14 of the Sc~ 
eUTities Act of 1933. 

Albc!t.().-CuivCT, reJyjn~ on this 
1J!"er::eden~ contends thnt the District 
Court and Cou!"t .of Appeals ~'ere correct 

. in hoic..i.ng -that its agreement to llrbi­
trate disputes o.rj sing under t1Jc contract 
with SClu::-l: is '!irrJbrly unenforrcablc 
in v iew of its contentions that ~cherk'f:I 
conduct constituted vIOlations of the Se­
curities Exchan~e Act of 1~34 nnd ruleil 
pro:r!ui;:ttcd thercunder. F or thc Te.!l­

sens th!lt fo JJow. t-;e reject this conten· 
lion and r.old that the provisions of the 

G. "r'l:e erbitr!l.tion JlS;~tat iDt:'Dln~tl iD wn· 
~'~ CODt:lInt:t't III a ,.lawurd fon n mnr;11l 

contrllct. Hot .at't 011: riiDenual: opinion of 

Arbitration Act cannot."" be ,;.ignored" in . 
thi~ case!.... - :._-F.'- ..... ,:; :,~ _4!, • 

(2J At the outset, a colorable argu- ~ 
mcnt could be made that even the se­
mantic reasoning of the Wilko opinion 
does not control the case before us. 
Wt'lko concerned ::I suit brought under § 
12( 2) ot the Secun tl os Act of 1933

1
' 

whlch prOVides a defrauded purchaser 
with the "special ri ght" of a private 
reme y or elVI lIa1illity. 346 U.S., at 
431. 74 S.Ct., ut 18·\ . There is no statu­
tory <ountorport of § 12(2) in tlJe Secu­
ritlcs Exch:lnR'c Act of l~, and neither 
§ IO(b) of that Act l'I1lr Rule 10b--S 
~pcaks of u pri\'ate remedy to redress vi· 
olation. of the kind alleged here. While 
federal <a.e law has e.tablished that § 
IO r b ) and Rule 10b--S crente aD implied 
pri\'ntf' c:\u"c of ~ction. ~et! 6 Loss, Secu­
rities ~369-JS7~ (1969) nnd ca • .,. cited 
therein: cf. J. I. G.>se Co. v. Borak, 377 
U.S . 426. 84 S.Ct. 1556, 12 L.Ed.2d 423 
(I9G~ ) , the Act it. ... lf does not establish 
the: "SPcCIal rIght" thnt th~ COurt ln 

Wilko found .ignLtlcMt. Furthermore. 
while both tho Securities Act of 1933 
and the Sccuflbcs Exchantre Act of 1934 
contiiln sec Ion! nrnng wa1\'er of eom­
phance with any "provision" of the re­
spective acts." ce.rt.=J.in of the • rovi· 
sionft" of the 1933 Act" tha:l the Court 
hC! cou not"be wah'od by Wilko'. 
agreement to ubitrate find _DO counter­
pnrt in the 1,93$ A<L In particular, 

or tbia eue Oll othff a-roo1hl.. ..-.e" Dead .. D~ 
NnI'ktcr tlua toDrcnli.oQ.. .. , 

~!r. J c. .. t.;~ Frtltlkiurttr, 346 C.,s .. at 439, 7. ~OD 1" of Ibe s.ecurttiel·Act of 1D33. lG 
4iO. ';" J :O::.Cc .• nt J ~~, roncludin, that the G.S.c. , Tin. I"l"Onrie. u follOW1 ~ 
rec:ord JhJ .Dot ... lJOtl.' th:u "the phunciH [Wil· "Aoy coodLtJOD. •• u vulad01li • . or l'rori~iob 
ko I in oveniD~ ZI.ll IIC'COunt J..l1J 1I0 cboice buf madia, 101 lW'r"IIOU ac:quiril'l 1111\1 .enarit7 to ' 
ro QC't'f'pt t.lJ.e orbHTlIlioa wdruladon lII-aift C'OuqllLAoC't' W'itb aor prorialotl of lh1t 
. . . ." The I~tiliullcr here would liMh aubchatner or of th. rulcw .nd I1!l:Ulatloua of 
lhc ,j""I t; ion Il. Wii/: .. 10 hi{UlitlOD!I v.' bcrt' Ihf': the Corrunialnu ab.U be void." 
JlDrtirs ~xhibl l n di.-=J,:tri lr of bafl:uinto;: ~,too !,!S)(ftl fI( tbtl ~r1tloit . E.l;chLlu",* 
lIOw("r, tlnol 1"\J:J:eml_ [lint.. ailtl 'tt the n~coti" . . .Ad. "Ot ll'iS4i; l~ t;.s.C!, I ';'Ssc(~ . ..... proYlt1e1: 
r:ont4 J e!uJ~ 10 ' the l'rtllc:nt .. :oatNl.ct took .. ~ condir1ou, .tlrrCLlaUoa Ot' .provialon 
t~b.:c 0' cr 4 uumbt:r of ,·cnr.1 and iovolved " .. l"a~hUh.lt,. JIU1IIUQ \0 ... ,h'eJ'O!'lf)Uaa.a: .·m.: .. ~ 
the pnrtlc:p:won un both .iuea lri kDOW~ _ ftJ' In'ol'i"ioQ of .tliJ..t dtatw.r · 01' -ot....&:t.7 ",lo~ ' 

..:J/,I(' nuri M),JhilJti'.'Ill(-U bUiU.ll'~ autJ..Jrs:a.i u· . ', ~or 'eaaj.tio .... ,th.r~cnult.rt .or...,d U :r rule of '. 
- perU, the lrilku dt.'C1.,ion t!laooltJ JWt appl.r .. ;-- : n rul.a.uJ8. N"'q11i.md ~ ahAU...,be·.Tcrid.:'· ~ 

S.1e It !~ Wi' u uul~ntinl: op-luiDn ot Jw.I~ 81~ ' :.~~ ... "" qro ... rSom _arawot~tl:l~ :7f!I 
, . . . .. . '" tJ" rA>ll,t 01 ".peal. II! ..... .-......~:..~~N'~~· 

__ 54 F.2~. at Ol~. Y"";"~ 01 our dlop(clti::.e~ ~-:d.r~!i~-K~::~' ».i;;: 
...... .... ~ "~''' '. ,.,... I" _ ... _ ,.,. .,;A • ~_ ?eiJ'!2w~~ 
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the Court "in-Wilko noted that the juris­
dictional provision of the 1933 Act, 15 
U.S.C. § 77v, allOWed a plaintiff to bring 
suit Hin any court of competent jurisdic~ 
tion-federal or state-and removal 
from a state court is prohibited." 346 
U.S., at 431. 74 S.Ct., at 184. The anal-

.- ogous provision of the 1934 Act. by con­
trast. provides for sui t only in the feder­
al dist rict courts t hat have "exclusive 
jurisdiction, " 15 U.S.C. § 7Baa, thus sig-

\ niiic.1ntly restricting the plaintiff's 
choice of forum." 

\; P ] Accc tin~ the remise, however. 
that the opcrath'e portions of the lan­
j!'uaJ<e of the 1 n3 Act relied upon in 
Wilko :!ore contained in the Secur ities 
Exchange Act of 1934, the respondent's 
rcli::lncc (In Wilko in this case ignores 
the significant and. we find. crucial dif­
fertmces between the agreement inyolved 

- in Wilko and the one Signed by the par­
ties here. Alberto-Culver's contract to 
pu rchas(' the business entities belonging 
to Schcrk was a truly international 
al!ret!ment. Alberto--Culver is an Ameri­
can corporation with its principal place 
of business :md the vast bulk of its ac­
tivity in thi~ country. while Scherk is a 
dtizen of Germany whose companies 
were organized under the laws of Ger­
molny ;lnd Liechtenstein. The negotia­
tions leadin g to the sig:ling of the con­
trnct ill AustTia and to the closing in 
Switzerland took place in the l! ~ited 
St.utes, Eo.~!=nd. nnd Germany. and in­
\'olved consult.:Hlons Ytith legal ::md trade­
ma rk experts from each of those coun­
t ries :md from Liechtenstein . Finally, 
and most signifiC.1ntly, the subject mat­
ter of the ""~tract ""n""rned the sale of 

to 

.... 
by Ih~ DiRtri,:t <.:ourt and . the 

Court or .6.))Pcnl.rJ. ;md altllough the dl.. ... "Clll­

iD~ 01Union. peJII. ~ee~ to conside r it 1'00-

1. _ .' tro~. t he petitioner did not n~ign ch~ ..ad· 

business enterprh rganized ·1lndef~ . 
laws of and primal'lly situated in Euro­
pean countrIes, and whose activities were 
largely, if Dot entireir. directed to Euia-... 
pean mOlrJeets. -_ . ot::: 

Such a contract involves consider~­
tions and policies signIficantly'different 
from those found controlling in Wilko. 
illWil"l,o, quite aparffrom the arbitra­
tIOn provision, there was no Question bot 
tbat the laws of the United States gen­
erally, and the federal securities laws in 
particular, \)'ould govern disputes aris­
ing out of the stock purchase agreement. 
The porties, the negoti.'l.tioDS, and. the 
subject matter of tbe contr:u:t. were all 
situated in this country, and no credible 
claim could have been entertained that 
any international conflict of laws prob­
lems would arise. In this case, by can .. 
trast, in the absence of the arbitration 
provision considerable uncertainlY exist-J 
ed at the time of the agreement, and 
stiU exists, concemlDg the law applicable 
to the resolution of disputes arising out-
of the contract.- . .- -

Such unccrtaintywiIJ almostinevitably 
e,tist with respect to any contract 't ouch: 
ing two or more countries. each with its 
O\\il substantive laws :tI1d conflict of law 
rules. A contractual provision specify: 
ing in adva.nce the forum in wruch dis~ 
putes shall be litigated ""d the law to b~ 
applied is, therefore, ;:m almost indispen­
saETe precondlbon to aChle\"emcnt of the 
orderliness ana pred.ict:l.biiitr , essential 
to any intcroation:U bcsiness transac· 
tion. Furthermore. such a provision ob­
viates the rianger :CJat a dispute under 
tbe agreement mig;,t be ' submitted to "a ' 
forum hostile to the interests of one of 

~ _ J. . -" • _~ .~ ;?-:~:_;~ 
9. TOJ:ttiter '\\;th i~ motion ' for .8 sta,. ~d~ 

io!! nrbitrlltion. Sebert moveU ' tl14t. the com­
plaint be 1I is.'tl.isst.'(1 1.Kx.'.cw>~ tLe lcdcrnl, secu4 
riti~ JHWl!I do uot ttrnlY to. this ,iDternntionru 
tMln."IQ.cnon. d. L6nsco Datu M rroet!f;.Sing 
Equi,PUltllt Corll. \" .• \larweU, 468 F.2J 1326 
(CA2 l1"i~). SiDet' only . thc ' onlCt ;;tunting 

. .illc iuju!lction . Wd:I llJl1)(.·u.lcd •• thiB contention 
\\"&!f not \."O!l.Siden."\1 by t lie ,Court of ..lpJ,lel.!s­

:.amI u. not before th.b C<lurL -,.)~~r;..:.~-t~~0::~ 
. r -.'-' -~. YUIiO_ niling an the qU06tiOl.l AS error and it 

-Z~ .,.~. ';'L~ Dot ~e!ed~c arr:ued in tJlW Clurr.. 
'. "" .. ~ J _4"'~_"'" _, .... .... ___ . ......... ~.~_ .. _ > .. _.-- -". -::'~;];;)1~:2~{~ 
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\l.&.. , t (>. Ii' :';.~.t< .. y-.. •• ,:: ~ .I ~ .. ~~.C~ I H U",I .. I ~ :'IUI..,lj UUiPp¢tUl&, to a C3ee. suc 
as the one before us. In Wilko ih 
Court reasoned that U[w] hen the secur 
ty buyer, prior to any violation of tl: 

lem Drca inn -'''. .. 
A parochi.3i r efusal by the courts of 

on:- C'OlJnt T)-' to enfor ce nn intcrnn, tiona l 
arbitration agreement would not only 
f!'1.l s!r:lte these pu :-po~('s. h'lT would in­
\-it~ ur.seemly and :nutllally destn.: clivf' 
j ocl:ering by the parUe:s to secure t..lct i­
d litigation nd\"3.nt3.~re~ . In t.he present 
C:lSe. fo r exnmple, it is not inc:oncch'n.ble 
that if Schor k h,d anLiri p3lod thAt A I· 
berta-Culver would be :tble in t his coun­
try to rnjc;i n resort to :lrbltrat ior. he 
might have s01l ght an "rder in Fntnce or 
some other countr y enjoinin S! l~lbcI'Lo­
"u!\,cr from proccedjn~ with its Htie-n-

In in the United St~tes . Wh:Jlc,,{> r 
rcco~ition Ll,(" court~ of this cou ntry 
mit;ht uftirn31c!y h:1\'c granted to lh£' or­
der of the fo reign court , thE' di('(';,\' atmo, 
sj)here of suc.h II Ie):'..!} no·mal! ·R·lund 
would sur Ely d::.ma g-e: the fabric at' ir.tcr· 
c .:lt ior.:.i commerce and tre r.c, .:lOa imper­
il tot' wi lii!l~ne~s and .lhiJjty of bmdnc ::! :,· 
men ~o enter into inte rnntlOn!l.1 com:ner· 
ci:tl :;.cr eem r:nts, ll 

The exception to the cJe:t r pro\'ision~ 

of the Arbitr3tion Act carved out by 

(iQ) ~t."(! QUiI:JIl" , Ac.:ea!o;iQn by diP t"nlct:rl 
St1!.r(:~ to tlw [ ' ni t~1 X 'ItiOUlt (".on~cn Ti,m ('In 

'''1/ 1'4 L ll.(' rtCf'<.1>:IHtIOU uul! £Wtn't"M'nMH of FlI(,"Il:'11 

t\rc;~r:.1 .A .... ;H'lIH. 70 ~nl(' L.J . H.H!l. ]0.') 1 
( JUt..,), F o r cx nmlJle. ~ .. ili lu the :uiJitrunqp 
nt:1't'tlf.Qrnt ill\'olvl'tl her;nron~t the 
coutrrJ\'enu; nri:llnc QUt ()C th': ::I,."Teeml'or 
t..c f'~h'~J-U1II1(,,, "Lr-Jlrc 109.·., (II' tb .. :O::Ultt 

"- fi lmoiJr," ICP"O. D, 1. !t cl .. lcrnIlWlUUu-u! 
.,", MtStE"!Jct " nil c.xtClH (If (nllid I • ."un':t>ruill;: 
:11& lr:ttl~n~rx."-;:'oul~CC"' ... ~ :\rd)' Jl:I!oJ\'c nil 
t,iliu-u:.ttulWUF oi !iirei,;n la w on lhul 6ubj"" t, 

J t. Tu,' diMell dOJ: (minion ::r;;tlf'!ll' that our 
"t'On·'Iu:.wn 11m! lC'ilJ:a h, inul1i,licahle 10 the 
"' o. ;) lum IIn:.'04.'n!f,d in rhi " j '~e ~' i1 1 " Itint!' 
r:." f· , I" '~ o!. I lllIt ,lrC"i!lIon l.(."i·au!I" pnrlirA to 
! rII IlX:Jrll l)lJ!'1 \10 1:11 rnn ro' I!lur~ ,l.rl'f"t conlor:tll 
....,:!1; fhiM I">lIilfr,. I hu ll in till' 1.r C.lK'nl r.lUl!· 
~ ; lJ ~lf,""lL,·L. ..... Lt., . hie w IU\lokc the "trui~· 
u •• r:"" r:f Ionvinr. r,:1 "Intt:r ruititltllli l''')ntruM.. .. 
I'''~I , IIr :HUI. Conn,.tJ ... Il)f, "uULlti>mll nHlI 
LlrlAk w he1'11 rtl '~ CfJD Illf·tll WI t h !l,rt'ilm I'Oun. 

l'~" /tTl! fI;. j JUI!~ I Ii(j~'"ut Of' a.ttcuu:a.te'l tl ltlt 
tl .C J!ftkJl n;r I •• W.lIu 'J'I.'l)u l.1 rlIct hinrtuJly (l11-

1/11 J .. ·lhtw l ''';:llOnt(1 tu .luch tli luatl,mJl 
l :4lU "nil .IJouloJ awtljl fU LUre li rjl;ut ion in 
au.:crC te CMtJ&. 'l'w ; (:J:J,JC', ..D1J''OYt:f,.-.. 401ro-

Securities Act, waives his right to Sll 

in cou rts, he gives up more than would 
p.lrtic ip.lnt in (I ther business transal 
LIons. The !itrcu rit~· buyer has a wide 
choicc of courts and venue, He thu 
5t: rr£>nders one of the advnnt.:Lges th 
Act ~ j \·cs him " 346 U.S 
ot 4:l5, 74 S.C!., at 187. In the conte, 
of an intcr-nation.li contract, howe\'e! 
IhcsE' ad\-antagc~ become chImeric: 
sJnce, :l:.l mdlca ted abO\'e, an oppo~un 
Pill'ty may b ..... :-; pccdy resort to a foreig 
cou rt l;lock 0 1' h inder access to th 
Amer ican court of the purchaser ' 
ChOlcc~ l~ 

T\\,{'I Terms 3$!O in The Br{'men v. Z!I 
pot:! Of r·, ha l" Go" ~07 U,S. 1. 92 S.C1 
] 907, :::! l..Ed.2d 513, Wt) r cjcctl-d th 
doctrine t b.~I t. a forum-Heleetion cla.use c 
tl ('ontrnc t • .:il thou.l:h \c..l untarily ~dopt{> t 

hy the pnrtic;<I:, WI JI not b~ respected in : 
~u lt, brlHu:'ht In the t:'nited Sutcs "un 
i e.lI\ ~ tIle se!£-ctcd st.:l.tr w01lld provid€! : 
mort! c(ln ~cDiellt forum than the sute i l 
whic.h ~lIil i~ brouJrht." Jd., nt 7. 92 S 

\'Kf~ Ilil bn"'l( (\.r 11 j1HIJ:ttIl~nr tkllt onl 
L' r. :t,..j S f lll"'l> III""" !Inri Cni tlell StIH('tt ('Ourt 
.. nnal!1 d"I!' rrnlll" III ", !"'OntnH'e MlY In til 
( 1'11'1:' ll! II ~!"mn lU:rI!('01CIlL bcn.-t'ti\ tb 
J 'ftm~ th:n Mid, t'Unt",\'on;l~ ~ remiV'e, 
c\1I1· ... 'J.{'rl·. The uuJ)' contft ctll llfh.-ten th l 

"tllftH! :-:t.llt1':4 And til .. trumnc.t4.lo 1'Q\'oh·e. 
hr~ i... I ue f"cot thllt A lbc:!rtl}- Cuh'e r i,. lill 

AL'1"rl' 'U u .-nqK.lr::lticlft untl tbe ol.:'t'Uf'rent"C 0 
!(otlll,.-but by nu menn.!': thl! ~tc.r Jl.:lM.- '{;' 

Ihe i,rC,'flJ)tf'flr l De;:ot.i:uioca in fbi" <"OUDt", 
1'0 ,Jt"" nnin~ t ha i "Am('ticnn arandard» 0: 
fni f'IICloJo ," pO." nt :! Hll, muat llonetltclt.'f8 1:0" 
erll the t'OlItmvl' ncy drmtlUlll tbe lIulnd,u'lI: 
!.-·f JlIs tif'f" ","w'1\' ccrc 10 tbe worhl. and aODCC­
c~,u";11 ftXHIf. t ilt' IHim1tC1 nr U nitCirStiiiJ 
I~"r iTii'lunO? otlJr.r ('OuDrri~, 

12, Thl' IllIU:tf'Tltin.:- UPWiOD ra..i.MJI tbf' I~ter 
{IUlt onr holdi,,;: IIJ\Ja1 ~'I.II ltD" \! Amcru;:t:: 
In\"eo;u'rs Ul til t Tn\:l'C'y ~Ir ~~h.J.Dauo'Q.nl ~!. 
pornlion"! wltn "VllIIt olJi'NltiOn¥ tu'O Dnd thl 
,~ , , " rQ~'. nt :.J.6.i. Our U4.-ci· 
'lion. or ~un;e. lilla UU l)(!:l riD, Oll. the ooopc 
ul. tit " snu.tcctJ,TO vromloM 'Df .. tao (e<l.f1tJ 
1It,"('IltHiet- lami {or tho rL.rnpte lr.n.&Oll ·tbJat 
tnt t.lue.U6n l1i Dor r~led in - thlJ: em, 

- .. ~&:c.,n. 8, ., .. .2[& .~ 'C;,.:f~;;;:'{,4-: ..R(J."';~_ 

 
United States 
Page 8 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 
I 

• 

c.~., .. , l'l~ ~ ...... ___ ..... u'u ""u. 
!l "forum clause should control absent a 
strong showing that it should be set 
aside." [d., at 15, 92 S.Ct., at 1916. 
We noted that "much uncertainty and 
possibly vreat inconvenience t o both 
parties couh.l Z1 l'isc if a suit could be 
main tainl!d in any jllrlsriiction in which 
a n af'cid cnt mh,rht (){'cur or if juri sdicti on 
were left t o any P!:..tCI: ! where IJc r~onal 
or i·u rem ju risdiction migh t be estab­
lished], The eli mina t ion of a ll such ~n­
certainties hy ap' rcc i n~ ill aO';ance on a 
forum :lcrcpt n. blt: t o ljOth parties is an 
indiipcnsah1c clement in international 
tri':de. commer l'C, an d ront.rading." /d .• 
atl:l~ff. 92 S.CL;"il1915. 

r 4, :) 1 An agreement to arbitrate jJE=­

fore a spccifi('d tri bunal is. in effect. a 
:;;pl!clahzcd kind 01 forum-selcct{on 
cJa\l~e that posi ts not on ly the situs of 

13. T'filler ,,"m,' '· i n:ulll !l rnn'·~. f Ul' iles i;:D:ltion 
ell :lrhltrnlloll in n ' .... rtalll 1'1 iWi! mi:::ht ::150 
ht· \"I('\\"~l a.~ irn plh·irl .\· sel .· ... tinJ: till' law of 
I jm! T,hLt'+.' HI UP1 ,l y 10 lha! trll llsnctioo. In 
Ihi s ('1I ~t . IlIlIl·I'vcr. " [ tlbf' I:tI\"~ of rhe ~!Ilte 
nt' I!l ino i,, " W "rT' cx uli cith' Hw.,lc :lllpJi r'ahlc 
;.y t he ;: rbitra t ioo ;,;! r .. "t!lIl1'Ul. St.'C n. 1 . . ~ u­
T'ro . 

14. 1:1 7'1& r J;n"mrlj we lIllfl'tl tha t fo rum · 
", ·l ",·I H)u douse'- ":-oholllt! he .:i\·cn full cf· 
r .. et " "'ht'li '" I) freely 1I1'i!'otillted prh'ful;" in· 
fcm:lIiOn:.lI :u:rccmcnl I i~ 1 unaffected by 
frn w l ·lU7 l'.S. I, l :!-l ~'. O:! 
:o'.Ct. l OOi, I"H . "lIis QUlIliCic'lltion d~ not 
melltl thUl LUl y umc s l1i:sl jutc urising OUI of 
!.I r rnnl'l4cuoo l!! Ln:scd UpOD :1.0 nUcl;utioD of 
i rnull, us III tili!:! cn.sl!, the dll:usc is u.oeo­
for"'ca l.lc, Hnthn. it TnI':I,Wi thut n.n arbitru, 
lIOIl (lr f(lrllm · ~{'l eo: · ti oJL dftusc in Il. c'ont raC'1 
i..c ::l01 cnfor. ·cnbie if tht> ill cb".,iQn. 0/ tliat 
{' Iau.~e in : /'r- "ont ra.r:t \\'tL~ the ProUuct of 
(mull Dr I,"()(' M'iOll . r;'om l)On! Primu }Jilin! 
.. '.orll, \'. Floud \\ Cunklin ~tib' ('.0) .. 3SS t: ,S. 
~;), ~7 S.C!. 1801, 1S L.Et!~d 12,0. 

", •• u .............. "' .. ...... .. 

resolving the d ... . . te.ll The invalida­
tion of such an agreement in the case 
hefore us would not only 'allow the r e· 
spondent to repudiate his solemn prom­
ise but would, as well , reflect a "parochi­
al conce~t that al1 dis putes must be re­
solved under our laws and jn our courts 

'We cannot have t rade and 
commerce in world marke-ts and intcrna­
,tiona! waters exclus ively on our terms, 
governed by our laws, and resolved in 
our courts." id., at 9.92 S.Ct. , at 1912.1" 

For . 11 these reason. we hold that the 
agreement of the parties in this case to 
Cirbitrate nny dispute arising out of 
L1-tc ir in ternational commercial transac­
tion is to be respected and enforced by 
the federal courts in accord with the ex­
JJ!icit pro\'!s ions of the Arbitration ACt.l~ 

15. Ou r ronl'lU.!!lon tOl13Y i.'1 co.nfirme{t ~n­

t"mari(.l~ c~'r''!1otlC1c~ :lnd d\)t:1c.!1Oc legis· 
I~ r..b~ :!t"e:.'l oi u,:::une~:1t a rbGition 
su b..'1eq u~nt 11.1 tl!.eW.i!!:o- dccisi.oll.. On June 
1u, lros.. a. special l.."On:r-reao_""e of -the llnit~ 
:\ urioDs Eronomic and Social CotmClT adOPt, 
t'11 lire COD'''e!I.rioc ~n the ~tiou. and 
E nfon.-ece:u: of "TQn::;n A..rb:i.::r.Ll .A ~n!s. 

JlI l D;"O t1~ l.:m.tfti Slates ~.etl · to tht: 
trt:1t.1·, rUJ70 j 3 L$,:7. :::r~. '!'~.s.. :;';0. 
6ft!)j . .u.nd COD~ pa.s:reri Cb .. ,ta !! of the 
Cnitt:tl Stntes Arbitnlrioe Act. :> esc: f 
;:!Ol if .. i n onier ro it::~c::.t the CWI;.eu· 
11011. ::;~tiO!l 1 of t.!le n~ .. cll:.;<tft [It'Ol""Ulct 

uncqul\'oc:tUy t:lcJ.t the Con.~t.uo. -sWill bE 
I:nru.n.'el in VDila) ~t-ttes ~rm- in ~, 

ftoce with thi.." c~prer," ~ 

Alrllmll: 1I ' '''' do no t t!t.'('iJe til e qU C!.'! lioll, 

fU"C$UOLabl .,· tIL ... 0' 11(' of frnutl allt.'lttll IIl'~ 

l'tm!el It(' r ru..cl,\I, uml" r A rt . \ . of the Counl) ' 
:IVU 011 the Hccoi!uilluU "lid Enfo rcement of 
Vtl rel~1I A roit rul .\wKrli l> , SCi.' H. 1:(. inil'G. III r~ 
d.nUl'n;::-int' the cu(orr 'elllt'llt {I( wl!:u(t,'cr a r- · 
lHtml tf\\'urd 11'1 protilll't'li ulrouJ;h a r bltr:l11 on . 
;\.rtlclc \' ( :.!) (Lo) of the Couveubf' lI ptu\'ldcs 
t hat _11 ,'VUQtry lll:l,.1' re(U!lP rl"C'O;:-uitiun allcl 
eu(Orl-CUl.eLl t (.I f a n :1I4'ard If """""~llilil,m or 
CUfOn."t!ltlClll. (If the uwnrd would ht' 1'I)Utru:-r 

The goat of the C<I::l"\'Utio:. .ami tb.~ prinri· 
\lui IIU~o.se uaden.tiI:: ~, aUOptiOl 
uud i1llPICl"llC:lt::ltion of ir.. .... u to t!'ncour.lg\ 

the reco:nitiOD ADd enion"mle.D.t"' of eommer 
cial arbitnniou ~t:s in ..interD.lltionn 
("OlltT1'l('L" ami ro ~. the' -tlttuld:uus b! 
willeh llJ:'n"<"mena to arbitnne are ob.~crve\ 
lUll! RrbitT'.o.l ."Ir"3rui 1Ilrc. l'nforeed in the Big 
ll~tory ... "'O:lutnes.. See . Cou\'cntion ~on tho 
l\'''''fIJ: rJticn :100 F."nforeement c{ -FottibU AI 
hU"T"J.l ,\ Q-a r. t$.. ::;. Exe<"_ E.. ~lOth Cont;... 21 
!'t';S., ( Ull~l; Quh;ley. A~ioD by '~ tho 
l" ~ i tN St.·\1~ tu tile Uuitcri :\atlcos Cou\'en 
TIl'U U:l thl! R N...'Oh'tlition aD.u Eniv:'Ct'menL 0 
FnC\'~o Arhitru.l A'I\':Jrd~ '70 ; l"nie L..J. 1().J! 
(liNl) .• \.rt.iclc nO) ol ~ tbc .... CoQ."'CIlliOI 
i./I"U,·ic.lCti: - -- ~: .. ,- ........ .~.:, : .:'. 

'· l~n.ch Com r:lctiuc StntC slJ:ill rtt.'Ogn-r;.~"'~ 
3J:'rt.'cment in wridn:: under "1Ii'hieh the ~i..r 
tie.~ ollucrtnke to 8ubUlI ~.:.to . n.rbiulltiou. all 0, to the pUblic Jlolky of thUll"Cuulr)," 

.'~~ s.Gl.-~.! ~ .... .; . ...:-~\~!~~~ .~~: f;' 
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~('( J\,.L~t...,. 1'1 I . L 
-COort of Appl 
('ase is remanded 

4..1 '" .~ I V\. .. "­
is reversed and the 
to tha t call rt wi th 

directinn~ to rc.m!l.nd to the District 
Court for further rTOCel~ings consis tent 

' \~ ith this opinion. 

It is so ordered. 

Reversed and remanded. 

Mr. Just ice DOuGLAS, wiih whom 
~!r. Justice BRENNAN. Mr. Justice 
'WHITE. :.nd Mr. Justice MARSHALL 
concur. dis~enting. 

Respondent (Alberto) is a IHlulic!y 
held cJrporntioD whose stock is traded 
r- the New York Stock Exchange. Al-

A , a Delaware Corporat ion, has it!" 
principal place of business' in Illinois. 
Pctilicncr (Scherk) owned a business in 
German,.. FLS (Firma Ludwig Seherk) . 
Ce.:lli D{!, '\';"ith cosmet.ics and toiletries. 
Sc...~~rk cm'"Ded various trade I:l:lrks a:uJ 
::.11 outstandinf; secur iti('s of a Lit:cht.en­
~teb co:-poration (SEY) a nd of :1 Ger­
m:!n ::orporat.ion (Lode\·:\ ). Schcrk 

. o\\"'!l!!d YoU'ious trade rrulrka whicb were 
iiccn.s.ed to ID3:.lufa.cttu"crs and distribu· 
tcr3 in Europe :md In this country. 
S£,,· collected the roy:!.!ocs on those li ­
cem;es. 

Alb",,[o undertook to ' purcbase from 
S:::cri: t.he entire esublishmcnt- tht: 
t.~:c rcarks and til~ stock of the two 
ccrpor:ltio~s: :lod later. alleging i t had 
b~"E:n tic.:.r3udcd, ·b!"ou~ht :his suit in the 

o to .. f'. Di...::trict Court b Illinois to re~ci.'ld 
tl· ' ~rcen:cnt and to rcccj\..·e ciamuSte~, 

.:.li t: oniy cieiense. m!l.tcrial at this 
S!..1~b 0: the pl'oceerut:g js a provision of 

.'.': ...... ~ ... ~ ..... _ ¥'A" .......... .... ... '!: .:: --,,~ ... -;., 
trm'crsy or claim arises under the agree­
ment. the parties agree it will be settled 
"exclusively" by ' arbitration '· under the 
rules of t he International' Chamber of 
Commerce. Po.ris, France. 

The basic dispute between tlte parties 
concerned alleg:1tions that the trade­
mar ks which were basic assets in the 
t ransaction were encumbered and that 
thei r purcha~c was induced through se­
rious inst.ances of fraudulent repre.senta­
t ion~ and omissions by Seberk and his 
agents within the jurisdiction of the 
United States. If a question of trade­
mark::; were the only one involve-d the 
pJ;nciple of Tho Bremen v. Zapata Off­
Shore Co .. 407 U.S. 1, 92 S.Ct. 1907, 32 
L.Ed.~d 513. wculd be controlling. 

\Ve h~\'r here. however, questions un­
d~r th e' S(!cu r ities Exchange Act of 1934 
which in ~ 3(a)( 10) defines "~ecurity" 
as including any "note. stock. tre!tSury 
stock, bond. debenture. ccr4'Jficat.e of in­
t.erest or partic ipation in .:l11y profit-
5hnr ins: ogre-oment 15 
U.S.C. g 78cfal( 10). We held in 
Tc.horrpn in v. Kni;;ut, S89 U.S. 332. 88 
S.Ct. ()4S. 19 LEd.2d 564. as r")'Iocts § 
3(a )[ lV ). 

rr.]cmcuial legisl"tion 
.bouid Lc construed broadly to eHec­
tuat(' its purP06CS. The Securities 
Exchange .-\.of. quil.c c1e:u:ly fcll8 into 
the c:lt.c~ry of remedial legislation. 
One of iLt; central purposes is to pro-­
tect investors through the require­
ment of PJ.U disclosure by issuers of 
securit.ies, :lnd the definition of secu· 

~ c..c: ttiCerf!nr.eJi w h il'iT im"-'e lI:i:;(;T/ or whldJ ~ n" E nforf'emeo t o( Forei.:::J. ArbitMll 
tn::r utJ"e bClW(!("O them in rl;ipcct (11' n 11(', _ AW/ln.U;. Snrnutll rs Anal)1M oC Uef"Onl o( 
fit.('" I c~1 n::;.llion.'1ili p. \\'Ldh(>r ('Co trll /'cun t Goltell ,\'UtiOT~ Conicren\.'e :!4-.2S (19~). 
_:' ~'J :. fO:;'1::1Hn o; n f'llljU.'t :nnU"r c"::U).'lI.i c Wilhout rcr:<:.hin:: rh .. isa u'" oLl':.h..c1l!it..ths: 
t.~ II' :.u· ... ''l.t br .o.tL,1 m:ltm.' · COt1\·clltJon. UI Illrt frum 'he. cu nsidcrtlUOIJA 
I:' fi.lir ·!;V:.l."~ IO!J a! rims ':\ rtll'l ... Ure delE· &Tlre.."" ... i1 ttl. tll!.:.O( .21)..:.!,.I~ ,:·o~~i!.S of 
~ .. :.r- V I t~ •• , t.,;u:n"'·ll l:0Q \'oir:C'd !r t<-Icl;fL l COli' il.Jt own (uq,:c , hilt. till! o;rcmlent (0 ar I ' 

,':;:":) t;;llt, 'on r tlil u! .o:i ",·l:mtnry C'Qu utr,f'f. . in rnl.l c he r.ufo n ·",! 11.1 t he Vf c.aCIlt. . N:w .. .. 'II .. .e 
~·!J: ...: I =tn ll~n;f'1l1 1'11t to urL.itn:tc l!. IfOtl&:hr ·tu tW.:Lk r.hat tUUi ''\Juntry',. ftdof)tion Iilld rllfif!·_ 
I,,~ ,:,r..iu:' :"'-:! .:',,~j Jl·,.t t'1 l)r' t"umtcd lo.tie- ('utif)n of the CU:JYcntio:l c.ntl tot' pd.s::It.;; t _u! 
• !i.!k· e.~fort:cmCl!t cf ~urll :n;n.'1::n1(·DUI on lin: ~ .... ClI01HCr- :.! of UIC t;nhctJ ' Sla.teJ -.ll.tilltrn:ti()u·.~ 
u.:J.t!L,u: V:.11'oC±dnl \'iewll (I( (heir dClill'uoility .Act. i'ruviuf' stroud, l;en;uu8h'e virie;nr.e 0' '.:.. 
ut' in ~ J:l:a:uer t.i:lt .... ould ·~l,u.in::-h . tJIt' lOU' Ct)n,~ic,nD.1 twliq eotliIit':p';:~·tth d;o .. n,:I. _~ 
:.:..:.clh· LiDr!ing DaTU re Or "" {nc ,"'\:~!l1Il.ll~. ' .• ·iiilln ."Wo [cal!L (oti:lY~' ... ..:;, • ..;'JO~!,"'O;-:.;..(.. .. ~. /~~ "~. 
~I,; .B.e ;"~ll •. CoIlventioJI tlU t!lc ni!<!~.n lt:1o [l ·· "," .1' ... '. ~ .... _~~;"-:i't~.'.;.:~r~!.".·.j;- ... / ... •. ~ .•• --e-... _ '. ".: .• __ ~ _ • " ,..0."..._ .A~ """,",- _ ......... _~..ot;.""',-,"," .... ~"""y.......,...,,..-~.~ .. 
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"'"'.11 ;,,-1 ~!",1!I Q), ...... tNo~ L. .~t{l\· . ~'.I"'\ \ ",\ It< "'"'-\.~~ ;.,,, .i.~.Ill~ 
mmes · the classes ·of investmentS .and make the stat( ~ ~de;. In , the~-__ 
investors wmelr will receh-e the Act's light of t he circumstances : under~ 
protections. Finally, we are reminded which they were m:tde. not misleading,-
that, in searching for the meaning or - _.,. .. ,.-

and scope of the word 'security' in the " (c) To engage in any nct, practi~~. -
Act, form should be disregarded for or course of business which operates 
suhst.:mc(" and the empha!;is should be or would operate as n fraud or deceit 
on econom ic reality." Id .. :lt 336, 88 upon :my person. in connection with . 
S.Ct., at 55~ . ( Footnote omitted. ) the purchase or sale of any security." 
Section 10(0) of the 1n34 Act makes 17 CFR § 240.10b--5, 

it unlawful for any person by use of 
agencies of inte rstate commerce or the 
m::tils "to m~(' or employ. in connection 
.... ;th the purchas(; or sale of any securi­
ty," whdhcr ur not registered on a na­
t ional secur it ies e :-::chnn~e , "any manipu­
l:lti ve 0 1' rlect 'ptiq) device or contriyance 
in contraw'ntlon oi such rules and regu­
lations as t~c l'om...'"llission may pre­
!cr ibe," 15 L'.S,C, ~ 78j(b ), 

Alberto, a!i noted. is not :l pri\'ate per­
son but a c01j'ofai ion vdth publicly held 
stock listed all the ?'-: ew Yorl~ Exchange . 
If it is to be beli e';(>d, if in other words 
the allcg:1.tions made :Lrc pro ..... en. the 
Ame rican company has been defrauded 
by the issuance of "securities" (promis­
sory notes ) fo r assets whieh are worth­
less or of :L much lower ",aluc than rep­
resented. The RC$:Ulntions of the C-:>m­
mission state: 

"It sh~lI he unlawful for any per· 
son. directly or indirecu,·, by the use 
of any me.:.ns or instrumc.nt:tHty of in­
terstate commerce, or of the mails or 
of nny fncilit:ty of ::my n:.tional secu­
ritic!! exch3ngc, 

" (a) To employ any device, scheme, 
or artifice to defraud, 

"(b ) To make any .untrue statement 
of a ma:erial fact or to omit to state a 

Section 29 (a) of the Act provides : 

"Any condition , stipulation, or pro­
vis ion binding any person to waive 
compliance with any provision of this 
chapter or of any rule or regula.tion 
thereunder, or of any rule of an ex­
change required thereby shall be void." 
15 U,S.C. § 78cc (a ) . _: ... 

And § 29 (b) adds th!lt "every contract" .• 
made in violation of the Act "shall be . 
void." 1 No exception is made for con- . 
trocts which have an intern:ltional char­
acter. 

The 1933 Act, 48 Stat. 84, 15 'U.S.C. §. 
77n had a like provis ion in its §'14 : ' 

"Any condition. stipula~io~: '" 0;';;'0.. 
vision binding any person acquiring 
any security to waive compliance. "~th 
any provision of this subchapter or of ' 
the rules and regulations.oLthe Com­
mission shall be void." -... ..-: 

., ' - - ....... 
ln' Wilko v. Swan, 340 U.S. 427 >74-S. ' 

Ct. 182, 98 L.Ed. 168, . a ,customer ' 
brought suit against a brokerage house -
alleging fraud in the sale , of , stock. 
A mot ion W3S made to stay the trial untir~ 
an arbitration under . the U. S .. .Arhitra-. 
tion Act, 9 U.S,C. § 3, as provid~d in the ':: 
customer's ' contract. The Court 'held 
that an agreement for arbitration was a',· 
, . ' 

:.~. /; ~ -:", .':, 
I . St'l'tIOIi !.!H {h) rendl!l: " E n )"y l'Ontruct "mlllle \'iolntion (Jf :U1Y QUCU ll t'OVhi. ioIl, rolc. or ·reg· 

in "'ioilltioll lIf DollY llrovittion of thiN cilU lllcr ulation . shuH h:l\'c mnde or e.ngw:ed .in the 
or (I ( UTI)' rllJe or rcJ:uhnioD thereUl lder. BOU T)Crfo rnllLD ce or :w.y such roJ,ltrnc:t, - zmd (2) '.~ 
I:\·('r~' NlII Lro.cf (iuC'ludio(: UD~' coutrnct ror u.'" rocc;.e.rd8 t lie r i;htB of a.ny IU!nlOll who. not-', 
listie;: IS tu'f'lIrit1 on un exclJllOJ:t) heretofore bt!ill;t n II3,rly to such conltat.ot. ~:!ht'ln hu.,.e '" 
or in! rcAilt't mnue, lbe l~rlorC1onl.:c of wWcb Qcquired :to)' riGht thereunder .... ·ith .8.l..-tual 
in~oh;~ !he vloL,tiou of. or tue eoutinu.lm .. "9 knowltx1~e u( . the fnc~ by N!~~£Otl of wbicb ~,~ 

• - i or. Ilny relutiousllip of llr:acUl'C in \' IQlntltlu -tb~ m:uan;; ur IJCnOrmuDcc , o{ tluch CODttnct 
-.. ' \14 ml,T l)ro\' iClOu oC ~t1w dUll)tCt or uny rulo \c"ss in violation of nIl)' soch pro\'isicn;;rnie .. 

~ ~ 4~... i~ Or. ·t"Ct\J1atlon tJl(~reWl\lfr. s1wJ.t be void tl ) .... _· OT . regulntion ~ ,~.-. .. ' ': .v ..... -1.5 J. U,S.Q.~ ~· i 
... ~~'.::.!."'-.J'eAn1I thu r~tI ot any lK"rson \l'ho, in ':' .7&.'c{lI). . ' ": ~ - ~ .. ~-, : ..... .: • ..:::.: !;~ 

. 'o1Ii\lo$liD;-....... ....:~~ .. - i'ft:;' •. Jo " _ A., . ,.~ • - ., . .;.n. • • -. - "' -- .. ... - ..-.:u......e-_~.oHIJ;, .... __ ·..:...~5· .... . -....... ""'-~':"" __ ..... : .... ~ .~,,;i.:.;-~~ .. ::...:....%·r£..~_ 
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~~'~((;:~f:..r.i.~\~,1 :.~ 2~~r .. ~~I:'~.~.'.,!· -~rI~\'( 
which sough . ..; "wnive" compliance 
with the Act. 'Ve accordinb'ly held th:lt 
the courts, not the arbit rati on tribunals. 
had jurisdictio::l o\'cr suits under the 
Act. The nrbit r:ttioD agency, we held. 
W:J.S bOilnd 0:-' ot.her s tandards which 
were not necessarily consistent with the 
1933 Act. We said: 

"As the protecth'c pro\'jsions of Ule 
Securities Act require the exercise of 
judicja.l directio:1 to fairly assu re 
theil- effect iYeness. it seems to us that 
CIln.c:ress must have intended § 14 

to apply to waiver of judi· 
ci:ll trial and review," ld., at 437. 74 
S.Cl., at 188. 

Wil!;o wos held by the Cou rt of Ap­
peals to control this case--and properly 
so. 

The Court does not consider the ques­
tion -v.'hether :l " securi ty" is involved in 
this case, saying it was not ra.ised by pc­
!iticnc. r. A respondent ho",·cvcr. has the 
!'"!,::-l:t to c.r ge any :lrgumcnt to support 
the judg!"~ent in his iavor (sa .... e possibly 
questions of venue, sec Pcori:l R. Co. \'. 
united Stoles, 263 U.S. 528, 536, '4 S.Ct. 
194. 1~7, 68 L.Ed. ~27. United States \P . 

Americ:m Ry. E:tpress Co .. 265 U.S. 425, 
43:;-4,6 & 436 n. 11, 44 S.Ct. 560, 563-
5~ 68 ~ L.Ed. 1087), even those not 
passed Uilon by the court. below and also 
CO!lte.:J~ions rejected bela'",'. l..:!.Dgnes v. 
Gre~ l:. 282 V.S. !'.l31, 535-539, 51 S.Ct. 
::!-!3. ::!,:·r2-!S. 75 L.Ed. 520 ; Walling v. 

:ner:ti InalC!trics Co., :30 U.S. 545. 547 
••. 5, &, S.Ct. 883 . • 804, 91 L.Ed. lOBS. 
':'hc Court of A;>peals held that "securi­
ti.," within the meaning of the 1934 Act 
were involved here, 434 F.2d 611, 615. 
Tne uncf of the respondent i~ bu!!ed on 
the premise that "s€curi t.ie~" arc in­
voln:J nere; .:mci peti!.ioncr ha!) not Ques­
:.iOl .. d tb"t r uling of the Court oi Ap­
p~ais, 

IL could perC-ope be argued that WilI;o 
cioc:s not bon~!'nJ>ecause it in\'oi\'ed a lit-

t!~t .. __ (~!.l'"o ,'ttb-g C:'\!¢,!? _'''\~~V:,'\ !~ ;).' 
age house, while we ~ dear 'llere with: s<r 
phisticated buyers and sellers : Schcrk, 
a powerful Gennan operator, and Alber­
to, an American busjness surrounded 
arid protected by l:lwyers and eXper ts. 
But that would miss the point of the 
problem. The Act do'es not speak in 
terms of "sophisticated" ns opposed to 
"unsophisticated" people dealing in se­
curltlCS. The Rules when the gi::mts 
play are tile SUDle as when the pigmie~ 
enter the market. 

If there are victim~ here, they :lIe not 
AlbeTto the corporation . but the thou­
~nds of investors who are the security 
holders in Alberto-Cuh'er Co. If there 
is fraud and the promiesory notes are 
excessh'c, the impact is on the equity in 
Alberto-Cul\·.r Co. 

).fOTeO\·er, the sccu rities m!lrket these 
days is not made up of a host of small 
people scrambli nl! to gct in and o~t of 
stociu! or othcr securities. The markets 
a r c. o"ershadowcc:i ~y huC"C institution­
al tradc.rs .= The so-<:!llled ·off-shore 
;uDds" of wltich Scherk is a member 
present llerplc:<ing p~oblcms under both 
the 193, and 1934 Acts.' The tendenc), 
of Americ.:m · in\"esto~ t.o invest indirect­
ly as throu;-h mutual funds " may 
c.h:JJlS"e the eh.!lract.e!" of the r egula.tion 
but"r.ot its need. 

There has bocn much support for a r­
hitrotion of rlisputes: <lad it may be lb. 
superior way of settling some disagree­
mento. If A and B were quarreEng 
over a trodc-mark..and there was ·lIn ar­
bitrtltion cbuse in the contract, the lloli-

Icy of GongrC!lS in irnplementln& the 

I 
Uniteci ?\ ntiolls Convention on the Rec­
oJ7,!1ition :t.,d Eu!on:cmem oJ Arbitral 
Awards as it did in 9 U.S.C. § 2Q1 ct 
seq., would pre\·oi!. Ilut- the Act does 
not suostitu:.e ~n arbiic r Ior the tettle­
me!lt of d ispu.~s under the: 1933 and 

-: :; ;-~ .0 

2.. ~tC lrustitution:.:.1 InVc:Jwr 'StUliy He port of - :f. ·ld:.)l. xvr, flo Sin e! ieq~._~_ .. _.': ...z ';; -'-
we f)EC, li.k.DocSo.~9~ (1911), l ll~ rtie' ··;?-'·;·." ~"'" .. .. ; -~ t-,·~- ,,· t":!~.;'·: "j,·-

. w;:rij' lCl.1:. • .:. 4 ~ /a,ll.·x.tx.. l'.:!15et'CQ . .:~ .... ::,:;., ....... ; 
' . .,;;-. - . "..... .... .. - ... - ........ ___ .··A ~"'.44. ...r...::- ~....:.kcWo~~·.~~~~.,ij"~:iwt 
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-,.~ _, ~i'1".A." ! ' ~.c ~ (') of !l~ G,.;.~ 

. ci: '-1 saYS:'The c:urt -O'f" : c~nt:C~i~g- State, 

when seized of an action in a matter 
in respect of which the parties have 
made an aj;.!reernent within the mean­
ing of this article, shall, at the re­
quest of one of the parties. r efer the 
parties to arbitration. unless it finds 
that the said agreement is null and 
void, inoperative or incapable of being 
performed, '" [1970] ~ U,S,T, 2519. 
T.LA,S, No, 6997. 

But § 29 (a) of the, 1934 Act makes 
agreements to arbitrate liabiUties under 
§ 10 of the 1934 Act "void" and "inoper­
ative," Congress has specified a precise 
way whereby big and small investors 
will be protected and the rules under 
which the Alberto-Culver Co:s of this 
Nation shall operate. They or their law­
yers cunnot waive those statutory condi­
tions, for our corporate giants are not 
pri ncipalities of power but guardi:ms of 
a host of wards un~ble to care for them­
seil'es. It is these wards that the 1934 
Act tries to protcct.G Not a word in the 

S. Tilt" ("'...aDvenrion nls'J l>ermi~ tbat nrbltr::l.l 
nwnrus nOl be rcro!;Ilucd Ilod enforeed whe.n 
0. l.'Oort in the conntr)' 'Where enforcement i.s 
lIoug!! t £jade, tbat "lhc rcco~tiOD D..ul.l en­
tor~enl or the aW:J.rt.! woult.! be contT1lry to 
the llublic f'Olicy or that connery." Article 
\' (2 ) (b). [1370] 3 U.S.T. :!J20. T.LA.S. 
~o. C9A'. It W.60 provides that reco:;nitioo 
()( nn nwurd mny be refused WhCD thc o.rbi­
tMltioo a~rccment "il'! not "nJid under tbe 
law to ,,'hk'h the pnrticstiUJ.ve subjected it." 
in thu; Cfl5e the Inwti of Illinois. See u. 10. 
wl,'c. Article V (1) (u). Ibid. 

24_ ,I 
, .) ........ ~.~ iWIl ' ... '" "-\I"'"' '''''' ~.,.T) 
1JtanC1::lraS WhICh ' resl:t" nas· -Vlt~rW-: ... 
protect the investc... __ u:nder t~e 1934;.Act. . ......... 
It is peculiarly appropriate that we ad':' 
here to Wilko--more so even than when 
Wilko was adopted. Huge. foreign in­
vestments are being made in our compa­
nies. It is important that American 
stnndards of fairness in security deal­
ings govern the destinies of American 
im'estors until Congress changes these 
standards, 

The Court finds it unnecessary to con­
sider Scherk's argument that this case is 
distinguishable from Wilko in 1hat Wil­
ko involved parties of unequal bargain­
ing strength, Ante, at 2454 n, 6. , In­
stead, the Court rests its conclusion on 
tha fact that this was an Uinternational" 
agreement, ·with an "American corpora­
tion im.'esting in the stock and property 
of foreign businesses, and speaks favor· 
ably of the certainty which inheres when 
parties specify an arbitral torum for 
resol ution of differences in . "::lny con: 
tract touching two . or more countries.~' 

. •. 
This invocation of the "international 

contract" talisman might be applied to " - , .... 
.!lDd requ ests the repot"t: 3!) Fed.Re:. 2836. 
Corrent tcpor~ must be filed with the SEC 
by un issuer of secu ritiCB when subst(1D.tinl 
events occu r. as when the rigbu evidenced 
by any class of securitie! are materially oJ· 
tctcfl by the issuance or · nnother class of fie­
canties or when lm issuer hIlS .!l1.'Quirecl n 
Hignificnn t · nmount of' nsseu other thllD in 
the onlinnry l.'Ourse . of business. ' Sce":17 
CFR §§ 2,10,130-11. 249,308; 3 CCII Fed 
Sec.L .Rcp. 11 31,001 et seq. - . (Fonn 8-K) 

'l.'be SEC, t t'CO,nizing thIlt the F orm l~K 
l"CI>Otts filed :mnuc.1ly with 'the Comm.i.",iol 
might be excessirely · abstruse tor accurit: 

6. ltcquircmelltM lltOmt!1:;ateu under the 1934 itohlcrs. see 3D FCll .Reg. 3835, bas prollOtiCi 
At:t r(>Quir c revelation to securi ty holdc~ of t.1Io.t the annual ·rClJOrts cJ istributcd to securl 
corporatc action which .... '"1l:J.r o({cct t hem. tr lJOltlcTS in connection 'witL nnnunt meet 
Exetnsl\'c nonun1 report:f must ' be filed ,,;tll in;s nod solicitntion o( proxies provide suL 
the :SEC includin.:. inter :utn. financial fig· sCRuUnUy :;reuter amounts of mennincful in 
ur~. chan:c.s in t lie ronduet oi business. tile fOTUlD.tion [hnn required presently. Thes 

. (u ... "\lui.ition o r dia~iriou or llSl:Ict3. inl!rt.asc.'S . annual rellOrts "" ocicl indetle Il ucs('r iption 0 

or <.Iccn:~ in oU[9t1luding sC('urities. IlUti · the busi.o~ · o{ t he issuer, :s. summnry uf Ot 
c ,,"eD tile inl(lOrtu..nl'e to the bWIIDCSS of erudoDS. explanatioo o[ changes iu TC\'euu t 
trademarks held. See 17 CFJ't §§ 2.JO.13.o.- L ond e::q>enses. inforaUltlOO on the liquilli t 

'240.310; 3 CCII Fetl.Sec.L.Rcll. ~ 31.101 et position nnd t:.lH~ t":orkin.; capital requirl 
.. HCq. (Form lo-K). The Commission bIU ·ments of . the issuer. ' and "" idcnti£ica.tioii. 

'" ...... "":.. llro!108Cd thnt corporntion!t [uru~h 0. copy or m:l1logemcnt ::nd.. pcr!ormlUlcc on the. marlu 
~ d'::~·~~··(~nntln.l repo$ filed ",-iLL the SE C to tilly se· • oC lilc issuer'a ze.,·urities ........ ::ieo"::JID Fed.Uc . 
.. ~&"l:.." cur1:tr~\boltJy- who i..:s sc,Licit.cd Cor ti proxy 383~" .' ...... ~.i-: .. ,': ;,.r.: ' ~'., ". 
t3fr..~~~~~ ... .iA .. :-_ ..... "I.;,~~ -..~ .. ' ow, ....... ....... C .'~ . ..:: .~,;~;.::;~~Z~~: 
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COl f ... .At~~..,.. *' ~ r I Aoot \ wtlil."" in a roreig pany or 1Ifutual fund 
was so1d to:.J. utterly unsophisticated 
American ci tizen. with material fraudl1~ 
lent rnisrt!presentations made in this 
country. "Tht! arbitr.ltion clause could 
appear in tha fine pr int of a fornl con­
tract. and s till be s ufficient. to preclude 
recourse to our cocrts. forcing the de­
fr:lUdl!d citizen to a rbitration in Pn..ris to 
vindicate his rights." 

It has been r ecognized that th e- 193-1 
Act, including the protections of Rule 
10b-5, applies \\-hcn foreign defendants 
have dcfl<luded Americ~n im-estors t p3r~ 

• "The r OUrt ('(\u~I~. aule. at :!-4:-x1 n, 11 . 
thnt rhm'l! mny IJc Ritunliou:-I wuc r~ (orei:.,-n 
oonrner!! "'"'ere "so illSikD iilctmt o r Zlttcnll:1t­
ed" thnt lrm .. o \l"onhJ. ~"ply nnrl ron #\.m~r i ­
CItD court woultl not enfor("f' an !lrbitnHinn 
n,lt retmeut in on inlrrDationnl t"CIntr(lct . Tilt, 
reeo::niriOD tll3t "intenll.ttiou:ll" ,'I):)trnl"Ui 
mny in fact lu'·ol\'e s i::nifieant di recl '!On· 
t.C.C'Cf with win (>Gunt,.,. iN ll!lllistit' norl "slu · 
t:lrr. Bur the Court h~' ils COI.l Cf'ssion un ­
dermine> sotn(,wiJ:ll its- niill1l('e Ub itN ndmo­
nition-itlelf ~l1pporl~tl only by specul:!.tion 

_ - t 11M M[ OJ '(",()Iltt"llrturu pl'"O\;!'I.ion IIpcMI"ioC' 
ju ud\·:tncc t bc torulU in ".hi"h u;sputCJI Mhnll 
be litil;:1ltd • . is an chnOJ;t. 
'iDt.lJJIrk:.:lHiblo llN!oont.l i t iOIl tn IIcbh:vcmcnl f.! 

:-." the ordcrlioe:!(S und prcdi ·tnbihty csst"bt icl to 
fLOy lnteroutional buyiD~ tr.Ul~a("ti(ln." t;u ·# 

- eert:Litay .auol 4 "dicey .alwoIfJlbtre." tuPl'W)lS' -
edly df5trtlcth'e of intcrnntiooal t.'ODtf11Ct.. ... 

••• mtiT J)cOIiat for many cor:tr..tcu. The Ilnr­
tics to Ull lnttrn:uioonl contMlct ~:Jr not ill 
int!t be bo\llld by n " lU)lemb n..~I!nt". to 
artritc:ae. (or an American ct"IUrt coold fintl. 

• <!it Q much l.:I te r d:lte. s ufficient ("Oltt:lC't11 
."jlll ~hiJj COUbtry to reQml'C tbe a pplica tion 

. ." WlttO. 

Tut> DiJltrict Court '(or tbe ~ortheT'n Vi"· ­
trier of l.UinuU! h(lted ollcs:nlioD$. t bnt SrtlC't'\.: 

'~.- had !a.ilC'd to 8tnte tl mntcri!11 lat·[ we 001;H' 
':. &ion of which t'I"'OuJcJ bo.\-e beeD mi.!tJeac1inl:, 

".:: _ lee 17 Clo'n A :!·to.101J....S (::!) . dorin; erocinl 
.~ . - nf':;otictions in lIclrosc Pnrk. Wino: ... anu 
.. that c..-o:nmu.nico.tlOns bel"'f' lm ~\ H.erto tled 

."7., _ Scberl.:·tI ottorney l..."O ncerDio" tbe ,·ruu.!ity e;uJ 
• - valne uf tlH! I"rnu eDlUI1;.:! ~rrc;1 ",:i thiD t ht: 

· .,' ttf'ritori.al ju ri.tKlictioll of the UDj t~ bUtt.elt. 
Finu.1!y. tb~ Di. .. trirt Court no ell tl.ltl. t till'! 

• {oil CI:oJlornie irl)lllCt ur d Ie u!l~1 (mud tic· 

~ 
"''' I''\.'';~~I '"') '-'t-',oJ , .:.~ Aqt!-j;tt. \~ 

have profited Dy;-- virllie.~~ proser! 
conduct within our bounaaril!s. Tbi 
true even when the ~a:efendant is- "()r~ 
ized under the laws-of a forelgn· C!oun 
is conducting r.lUch of ,its acth;'j:ty ( 
s ide t he ITnited States. and is there] 
s:!'overncd largely b~' foreign law.9 

bnguage of § 29 of the ·1934 Act c 
not immunize s lich international tran! 
tions . :lnd the United Nations Cony 
t ion provides t hat a forum court 
which a s uit is urou ght. need not cnio 
:m a~T('cmcnt to arbitrate 'which 
""oid" and "ino-pcrst i\'e" as contrary 
its public policy.1U When a foreign c 

Ltd" l ,~ F ~ll :'"",1 ;', ;;~:~-i.02.'" (C .\S 1I'l7. 
~1-~ l ' \ . t ' u it r,1 F i!1(lllriul Group. Iuc .. 4i4 
:.!d : ~;~ i t·.\!1 1:1,:1); ~/'hocllhnUlI\ .. , Fil 
hrook. -Ut:-. F .:.:,J :!Ofl (C.\:! Int."' : ltotb 
Punrl flf Fun,h., 11 ,1' .. :!7!'l F.~nI1p. H:1i, n{ 

--100 F.:!.! .J~1 iC".\:! lW!:l L 

IQ.:rA "u mnu, r ': .. ( t l:~ eonfc rcrwe l1 rC)I'C(Io.Ji: 
«-hich 1 ~-f1 In Iii. , ndollthtr. (If the t'uiwl ;.. 

tioo~ CCll)v("ll fion I"n~ 111'"e1>8reU Il l' C. 
JIl1. i":! Ir, ",11'1 t'Pn'I'!l! tlM (l membrr of tile 1 
tcrunt icJl1ll1 ( 'h l;l!'Ibcr of Cnwmcrcc ut 'le;::ltl 
to tlu' t:tmr("t\" fl ' 't'' . ro. J!oit:;hl, CnnT'cntloll 
the flCO'o::mtiou IUIII En(OfT'("Uu::nl of Foret, 

A'K'nr<in : ~omun1Tl' 

ur L"nial(l :"-intions 
}14s i .lo.nc ]9:.S (t!I::;".". 

lI.nl\.!.s. i::l 
Con.feren· 

,\\"Ii('u ArL 11 t.:; ) ~ bdn~ ,1is~sRNl, t ' 
hrndi .lrlc' Vlt" IlOlntol ODt tlu:.t " 'We 
O'.urt '"fluld. ondrr tile urnft COll\·cnuoQ QJI 

then "' t()()oJ. rc.! o :.~ c:uorcenJC:l t 0{ nn nlDCl 
whid) " ' /Ih iccnmf'r:l:iblc vdth puLU,.. polic 
.. ·.tllt {".tu:-t lllul ta refer "arnes to orbitl' 
rion ~·hc.lhet nr nc,t "Dch rdettJlI'!C 1r1lH In 
! ul Qr !IIl"Omp:uible with public 'PUlley: o. I e 
Qt:;'. Til,. (:cr:n:LD dc!Cij:!.w obscn ·cd th: 
twn ,1iii ic..'1llty n!'1lllC frnm the omission i 
:\rt~ 11 (3 ) •. 'of an,. \\-onl!l v:i1ich ,.,'oull1 I't 

latr til" IIrbi tnl..l ~~eut to 00 orbitn. 
Dward ctl)'ltlblc ~( ~Ilfurccment UDae.r the cot) 
"~nuon.' '' Ibid . .. -- ) ~ 

~ llcup:llt C\Jntinue:: - ~ 

. .... ·ctl.rn.od v.it.h1.u th e U ni leU ~u:.le'!'l. 

"Wh('u the t;~muw ."ropoaol W'U put u; I 

"0:,(" i.t fc.IIL't1 W ohrAiu 0 t"Y.'O-thlnltt majori 
ty 113 10 t!) HUI ' the Arliclu wu." tbWl Adopt 
(. .. 1 willuH!i IUly \l."uni~ Jiukin( ft~cnt. II 
th'! nw:tnk t.!ntorct:lhle u:1d~t the ClJUveD 
rill:: . ' ;:o.;or ... ·113 L,h ift omi:l::rioD c.."Orrteteft . .iI 
tiu' HCf'{'rt (Ie t lu: Unt!tiuJ: Committee ) .L 
til ). :U!ll ot:.!1h JI,c (I(,Jjgotio~ - io ~J.:r~ I ltu1;U 

~ ~. 10 drf; j,ro,;on wtu (aflod....~/£!! iA) !J.u:!i!'ed_"'br 
See. c. fl~ iAIl1ll'0 Dbt C. Pl"OI.:OIiI;:;f; . EQnip. . . the _ c;~Im: 'unlcu ic. fuuu, lfiill tic -p".u: 

~. lIo1::txV\'eU. 1G.S .. F.2d l:r.b1.~ 1334-1~J _ ,uw.',;nl.,.u ,.ull (6/u1 roid.. '.".'':.Jli .. ,-.• " 
U72); Tra .... is· v. 'Anthes ; Irc;JCri;ll ": . L~ uj ~itl (1 .. 

: .:' .. :. ... .. .... .-..::. .... :'~~~:~:. . .J.~~-:..;..: ~ ,_;""-.;.:. ... ,_",.,;","', .. IIOI: .... ""~" .. 
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~ ........... ...,.. ..... .......... -....... ~ .. -... "'............ .. ......... . 
which subjects it to the jurisdiction ' of 
our federal securities i:l:ws, nothing jus­
tifies the conclusion that only a diluted 
version of those laws protect American 
investors. 

Section 29 (. ) of the Act provides that 
a s tipulation iJinding one to waive com­
pliance with "any provision" of the 1934 
Act shall be void. and the 1934 Act ex­
presgjy pro\'ides that the federal district 
(~ourts shall have "exclusive jurisdiction" 
ave !" suits brought under the Act. 15 
U.S.C . § 78aa. The Cou rt appears to at­
tach some significance to the fact that 
the specific provisions of the 1933 Act 
im'o l\"(~d in Wilko a re not duplicated in 
the 1934 Act. which is involved in this 
case. \VhiJe Alberto would not have the 
righ t to sue in either;). state or federal 
fo rum ~s did the pl~intiff in Wilko. 346 
l ' .S .. at 431. 74 S.Ct .. at 184, the Court 
depri \'es it. of its right to have its lOb-5 
claim hcard in a federal court. 'Ve 
spoke at length in Wilko of this problem, 
elucidatinr; the undesirable effects of re­
mitti!1g a securities plaintiff to an arbi­
tral , r:lther than a judicial, forum. 
Rere. !!$ ill Wilko. the allegations of 

........................ ... O:O ....... """ ..... v .... -: ....... u.. OJ(~. 
volve Usubjecti·. .indmgs on~ the pur-
pose and knowledge" of the defendant., 
questions ill determined by arbitrators 
without judicial instruction on the law. 
See id .. at 435-436. 74 S.Ct .. at 18&-187_ 
An arbitral award can be rnade without 
explication of reasons aDd with develop­
ment of a record, so that the arbitrator's 
conception of our statutory requirement 
may be absolutely incorrect yet f unction­
ally unreviewable, even when the arbi­
trator seeks to apply our law. We r ec­
ognized in WiLleD that there is no judi­
cial review corresponding to r eview of 
court decisions. I d., at 43&-437, 74 S. 
Ct .. at 187-188. The extensive pretrial 
discovery provided by the Federal Rules 
of Civil Procedure for actions in Dis­
trict Court wOl!ld not be available. And 
the wide choice of venue provided 'by the 
1934 Act, 15 U.S.C. § 78aa, would be 
forfeited. See Wilko v. Swan, 346 U.S., 
at 431, 435, 74 S.Ct. at 186. The loss of 
the proper judicial fOTUm. car:ries with jt 
the loss of substantial rights.lI 

When a defendant, as: aJleged-'')u;re, 
has through proscribed acts 'within our 
territory brought itself .within the' ken 
of federal securities regulation, a fact 

"--: 
"As tltl! oPl .licnblE' law is not indicated. in whi b suit is brougbt. u'bethcr d~ll!l' 

t'tl1lrtl' UIlI)" uDrier tilif; worr'Hng be ul10wed stntute or by jUllicinl uocision." liL t . :l.t'15. 
riomc lat itude: rhey mall find a.7~ agreement !)~ S.Ct-. at 1010. . .~.::,. ... 
l· uc.:(jpa~lc oj per jor·mancc if it of/emu tile That is inescnllnbly tbo c:LSe bere., :l.8 § 2!) o{ 
f,w' or III(" l' u ulir: 1)oilcy 0/ the jOTtt m. the Securi ties Exchan.:,'"'e Act....ant.! Wilko v • 
. \pu rt from th~:o: limited opcnin::, the Confe r- S WtlO make dear. );,cith~r " §::!!>' nor i1e 
('Ret' !lPpenm uDwiUin;; to qllalify the broau Convenrion . on international arbitrntion. DOt 
ul.nlcrmlun; not on iy to reco:;nize but olso to The lJrcmen justifi~ ub:.mdonmeDt o( n .. no.-
1:1\'(> cHeet to .arbitral nsrcctncnts.' · rd., at tion al public poliCY til3! securities clci..ms be 
::!S (cmlJlil1sis nfidedl. heart! by a It:tiicbl iol"llm'" simply _because 
Wh:tte\,er "concern" the ucleJ:tlt('!ol bad that some intt>rnnooD:ll clements are invol~etl in.. tl 
sipl:1tones to the C'...onvention "not be per- contr:Lct . ., . ,-:.A ~ ....... 
mitreu TO dec!in e cuiorcemcnt of "\lcl! · tlc"~ _ ... - ... - • :.-.... .. -.~: 
rnCllO; on tilE: bn..'!i.s of pllf'Oeitial dews of II. The tl.)!'reements in this c 8.l:Ie llrovldcd tbiii 

. ~ . their (lcsirllbil iL~·." ante. at 2457 n. IG, it the ·'law,. (If tbc' State oCIllinois" a rc appli· 
t\ ou\l i flCI!1tl that lhp,v cont.cmplntctl thnt a cliltle. .E\·cn if tbe llrbitration '<oort should 
('Our1 may d ('eHne to "Ilforcc un a~rccru{'nt r('ud t ili:; dnu.<:c to rel]uirc applic:ltioD .o( 
whit-II oficlui" ilsl il w or 11llblic liotil',\'. Rule l Ob-S" stnndards, dlbcrto's .,·icrory 

T!Jc (;ou r r also 1lttempts to trent this Cn.3C would lie l)yrrltic. 'l'llc Ilrbitral cou r t · may 
us only !1 mino r vnrintioll of 'rile llreul('u v. imllroperll' iutCrllret tlle substuntivc ' protfl(.'-
Zapata Ofi·Sborc Cu .. -10'; t.T.~. 1, 92 Ket. riorul of the Rule. flOU i! it does ~ts crr~r 
J.!)(ji, 3:! L.EIl.2d :;1:::. In t1wt ,·a:;!!, how· will Dot hn reviewable 0.13 would the error of 
ever, the Courl. Iler Dur~cr. C. J ., c,,"plicitly 8 fede ral <'OQrt. .And ' the -nbiLity o[ _\1oorto 

. ;. ... ;,;".. statod that : to l'to!let.'Utc i[1J claim ",,'ould . be -.evhK~trnlcd 
'- .;_ .... ~~ '.: ·'A . C'OlltrActu.a.l choic..'C-oi-Corum clause shoulll .- by laek of 'discovery. :'Thcse ar( tbe policy 

:~~ :-~ .. , ~..:..oo held uneniorCf:IJLlc i£ thl.' cn!orCt!ruent would ·coDsiuerntion.'1 whidl -unJerlnr. :Wilko ·und 

... ·:; .. ~· Il;-Oi-r;.'.;;:::~~~.~~~.~!'~i~_poli:! of ~c .~~r:n; ' :.Jo_.~~ich Ilppl~· to the iu~~t:;~~t~:~J~.{~i'<~_ 
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the controllill,e ., rinciples of W ilko-ap­
ply ,vhether the dcfend.:mt is foreign or 
American, and whether or not ther e are 
transnational elements in the dealjngs. 
Those laws arc rendered a chimer3. 'when 
foreign corporations or funds-unlike 
domestic defendants-<:an nullify them 
by \"irtue of arbitration clauses which 
send def rauded American investors to 
the uncertainty of arbitration on foreign 
soil, or, if those investo rs cannot afford 
to :1rhitrate their claims in a far-off fo­
Tllm , to no remedy at all. 

Moreover, the international aura which 
the Court gives this case is ominous. 
,Ve now have many multi -nntional COl'pO­

Tations in '\'ast operation.;:; around the 
world-Europe, Latin America. the ~fid­
dle East. :.nd Asja.l~ The investments 
of man:r American in\'e.:;tors turc on 
dealin~ by these companies. T:p to thi ~ 
dny. it h.a3 been assumed by reason of 
Wilko that the,' WerE all protected by 
our various federal seeurities Acts. If 
the~e p'u::..r!lntees ilre to be removed. it 
sho!lld t:ke a. legislative enactment. I 
wO!.JJd enforce our 1.ilW's as they sund. 
unless Concrress mak~s an C',xception. 

The \'irtue of ce:1.~ i r.tr in intcrnaticnal 
.a gre~ents may be import.:mt, but Con­
gress .b.s ciict.:J.:.ed tb.:l.t ~'hen there arc 
~u.f~ C'!e!l~ :..~!l~C!S for our secu rities 
iaws w z;,!;::"" t1:~ IJolici i::.3 expressed in 
t±~2 !3·.t,,· ~ t.akc p re:t::ceocc. Section 29, 
which re.:ld~rE :u-bi ~ratic;n cLauses 'Voiu 
:no i;::oper.:Ith·c. : ·c'COJrL'izc.s no ez.ct:pi.ir:r:- ~ 

lor in. ~l dl.!!e nt Ge.l!:n;;s which incidC'Tl~1-
!j~ have some i.r;tern.;ltio~ . i~tars. Tr.!! 

~ ~nY~'1ti?~. :nak~c; p~cvi~io;, fe!' !'uU: r.~. 
-:... I tlOntu PU Ol1C poiJt:y ID J'\..rt. 1I (3). F~· 

e:al jurisciiction 1Uldcr the 1~3~ Act will 
attach only to ~om<.: ir.ternationai tTllI".S­

:le: ior.!'::, but when It does. t he prot~tiGn~ 
afforaed in·,es tor:; such u:; AUJer!.o can 
o~ iY 'bc ! d J..fip.dgcd. 

Harold J. CARD~ ~~~;.~. -' 
Petitioner, ~ ~ ... ...,. . .' 

v, . 
Arthur Ben LEWIS. 

No. 72-1608. 
Argued Mn.rch 18. 1974. 

Decided June 17, 1974. 

In a habeas corpus proceeding, t~ 
United States District Court fo r t~ 
Sou thern District of Ohio, Eastern Diy 
, ion. 35·1 F.Supp. 26, ruled that the c: 
nmination oi the exterior of a \'ehic' 
was :1 search violative of the Fourth an 
Fourteenth .· .... mendments. The Unite 
States Court of Appeals for the Sixt 
Circuit affirmed, 476 F.2d 46,. On cc: 
tioT:J..ri. the Supl'eme Court. M.l'. Just}( 
Eiackmun. heJd that where probab ~ 
cause ('xjsteci, a warrantless E:..,,-ami n~tio 
of the exterior of th~ nutomobile n';: 
not unrc::.son:Li)lc under the Fourth an 
Fourtce.'lth Amendments; nl) expect: 
tion or privacy was \·jolnted by examin: 
tion of the tire on :111 operatiYe wheel c 
in the taking of exterior pajnt sam;lJe 
fro:n a vehicle which defendant ha 
parked in u public pl:lcc. 

Judgment revened. 

Mr. J u.tice Powell filed an opinjo 
concurring' in resulL 

!.Ir. Justice Stewart dissented an 
filed opinion in "'bich Mr. JU5tice DOUI 
las. l\lr. Justic e Brennan and !Jr. Justic 
1I1an;r.:.ll joined. 

1. So=hcs and Sclzures eo7r!) 
Prirn:tT)' COjl'rt of Fourth Amen, 

ment i. not proLectien of property right 
but prot.c.:.octio:l oL privacy. (Per jU: 

JUStice Il laok"'"D. wiLh Mr, Chief Jur 
tice Burger, ,1r. Ju,tice White nnd All - . ~ '.- . 

12. ~ ... ~ I::nj~ i;.Ct lJocl:t:r. Oli J:o~!hrt i {'" I~cfletion laveSuneDt" fln ,i for C.s. 'l'r~c anll La~ 
::..r:d ~r ul t.i r.D. t:'o Dro. ! EUlcfl 'r~e (lla ...... l!o.h . (Cc lnm.Print . 1fJ i :\ ) ; l!u~au, (;onlroUir. 
l!Jj3 ; ; J . \-Ufll~l & J . f": otIHln. T Iut Wotid'r, WI!' lr\lltinlit iolHu~ • . , \\IMh,POll, ~:o"'. l ' 
:'1!ll ltiDar)l)tlu.1 .EntC'ljJr~ (UatvDrt.1 Cnl-;-. lUi::, ti l A 1:. ; D~t"Ij()ltI . Pl"CtZlJ'i ;)~ Po.th I 

. l D7::S}. ~cc c<:o(':"n! lr ~CIla.U': Uom:niltt'r. OIl the A.:(lItj:::ult:onnl ~ •• WAll Stf't!lCt J .. ,~.""' 1' 
Fiunnc;e: O:ltt Cor.C., lit .sC!8 .• J l!lp!.iI.:ll.t lODS· .• '. ;Vi::. llt 6,, !,(OI~f • ~.: . _~~~ ~, -:-. ~ .r _r:.~ '": 
.or ].Iillb..9!400W:! ~i/l}l¥ !or w'"Qrj u. :r[!l.U~ .!l.nd _. - .>oW': - ,.... • .. ~.. • ::~ ... lk"': - ;._ ',,- .~.... • . . ....,.t.J ...•.. • ~ . • ......... ~..:. ,. .~·..y,.~-C.w::"'I~.~._:;Jt:~. __ -:;xtJ; 
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