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ald

s a2l Vool 502§ s

afterwarls, oml e Foercigm enslibor s
ol within the personal joresleibn ol
Lthe Blankiupley Court Fer jourjeeas of 4
BLuY, Lhint Comprt ibid poll Biv'e gaower bn
rocafsilor Che merits of the amlerlvieg
dimpute;  and Ut the oroditor wis res
quircd to secure judprent confirminge
the pwmrd, thaes givingg the delibor in gam-
prsion the opportunily to contesi the
awanl on prounds sol oot in the Unitod
Balione Convention oo the Recopmition
anid Knfarcemenl of PFoodgn  Arbitesl
Awards and f seeeesslul, the erolitor
eoubd then file e jodpment a8 proofl of
a_claim.

Al iemed.

—

L Arhitration =525
Pulilie gralicy in faver of internstion-
al arbliretion s slmong.

2 A bizration =815

Cubilic poliny fimitution on 1w
Mations Convenidon on the Re
and Enfurcement of Foroign
Awnrds in to bo copsirged

b appli«l only whor —
would violate forum ost hoasie
noliuns af nmmllu s, Cianvons

Enforremant
wards, nrt. Y,
7§ 201 note

of Foroign Agb

subd. 2(hj, 9 II&

3. Courts 4.1

court did pot have per-

igiietion over Jupanesy corpors-

i ; was peither prcsent foe dolng
e in the Unsited States lor peorjose

i

yEmr arbitrilson procockings.

oy e=J910T%)

Bankruptey court’s stay of arbitra-
tion procecdings  cinnot  be  of Tevbive
withoul persenal jursdiction over ercili-
tor whe has beprun acidtrmtion sethen in
forcipn wrilmnal that is ned within jurie-
diction of United Stotes. BankeAer,
§ 2 suly, afl53), 11 USCA § 14akI5)

& Danlevupley o=3142)
Uniil arbiteal asward = merged in

Jﬂdﬂm*ﬂ.l;, it i r|_|:|l_||_rrnr.||.||h ahelit e

Bankrupiey Act.  Bankr.Act, § 63, sub.
aff), 11 URCA & I-l:'h;u.l'l,-"rh.
SET F o b

i, Bankroptoy =185

Where forcirn rreditor TNiled eleim in
clmpl.-l*r :-:[ '||h'.l|:1_'l|.1ﬂli|;'; izl o 'I'rrrr_"l“'rl
arbitrn] woard rendored in Japan in arkbi-
teabish commonsal belors Tiling of peti-
tion but completod aflerwaeds, sod Q-
chimn erualibor win notl walhin persons] ju-
risdiction of lpnkrupley court
poses of o stay, thel court di
power Lo recunsidor mrils
disputes,  Banke Act, §
BeCA E Tl el =
the Recugnition nnd

suineed afler potition in
Hail oo bofore dischorge

alnsl  bunkrupt's osinie even

n.'r!-l.'i‘.'rr‘, trunloe oF dielibor m et

n iid nob participate 0o seit reaulls

g in judpnent.  Bankr fet, § 63, sub,
alb), 11 U5CA & 10nidn

8 Treafirs =G

Whore both gorties 1o bilatwern] tres-
ty lator becamy signatorics to multina-
tionul eonvention covering same subjoct
moiter, conventhsn vwas intended Lo con-
Lrol,

8. Bankrupicy =158

In erder to (e daim in chapter X1
procueadingg Yool on foreign  arhiteal
awnrd rendencd 0 Japan i arblisien
commenced before (iling of petition hut
eompleled afterwanls, lorgipn  croditor
wis required Lo oseeuro judpment con-
firming arbiteation award, gving debtor
in Fwﬂ"un b= nllrn'r't.unlly Ly eoiLizal
the gwanl on groonds sct ool in United
Mations Convention on [ecogmition aml
Enforcoment  of  Poredgn Arhiteal
Awnrds, gl if nuceessful, ereditor eoulid
then file judgment s proof of claim.
RankrAcl, § 301 ot seg., 11 UECA
E T01 et mog.; Conventeon of the Rioog-
fifthon and Enloeeement 1o Foreipn Arki-
irnl Awards, art 3, § USCA § 201
Hariae

Raymomi F. Grepory, New York City,
for debior-nppellant,

\ United States
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Phugnhl Campdal  Hreown, Mew York
ﬂil}' { Whitinan & lerHl.im,_ Willinm M.
Baln nnd Gilland B Glover, New York
L'il.:p'. il Enanicl), fae r|n.ir|1;|.:|l.-:||l]l-|-|1|.-1.-.

Before OAKES and GURFEIN, Cie-
et Judhps, aml TENKNEY, Hateed
.T|..||t|,|;1.:,"

GLURFEDN, Clrouit Judljo:

The parthes to thin appesl pEresent
pame  inlesesting  spaastions  conecrning
the imuet of the United Nabions Con-
venkion on tho Recirnition aal Enforea-
monl of Forcygrs Arbiira] Awieeds (U
Convention™} ! upon the provisbons of U
Bonkruptey Act. We find that there &
no conflict betwoin the Convention and
the Act on the facls of this case. We
scoardingly affirm the order of Judge
Welnstem, 377 FSupp 20 (EDMNY.
), whish hald thal » Banlorg
Court dows pot have the power
Chapter X1 arrangemontl  ta
the moriid of a conbewel
hns boen resalvisl by bindin
n n foreipgn forom, eom
tha filing of the Clapte
comcbucdd  thom ulto
awirl in the §

Fotecliromae, i T 1

Dheliwarse: il with sl Tl in Lhe
Eitern DifriciNd Moew York, amd Cogal

ﬂnmun:r

{*Capal™), a Japonese cors
ither proseot mor doings lusi-
Unitasl Statos, enterud into a
fii 106G under which Copal
mwn pclure cameras in Japan oo
iy 1o spocifientions provided by Fo-

L s
@thmwu and PFolochrome woukl pue-
chase the comeras Tor disticilsution in Uhe

Upited Sinics, A ilispute nrose in which
cach party chorped tlie other with fail-
ure o plide by the terme of the con-
triat, ol elaimed dansapes of 031,
Gl for Fotechroe's bweach of comdi-
tivms in the eontract amd dis fetluee G
puy for dolivered eimoras;  Folischrogme
elnim=l i|..'I.HI||.|.-.1"'l il -F‘l"i'_-"“l..:ﬂ"q'_’ fisp l!u|=||]'n
Cadlure Lo et Ues defieery schadabe ond
for s menulieiare of defective cam-
T

=0f the Sesithern Dhatieicl of Mew Yook, Ritting

By alenigitintiom

7 FEDERAL REPDIETER. 2 SERIES

The poartes hod apreed in their cun-
braicl thol Fimsl sitblemont of any ulism-
prilis mrising oot of the contract would
bir veschail by sicbitention in Tokyn, Ju-
pan,  Io FEE, Capal Gl o pelition (ur
arbatrotmn with U J_l,l.l:m vy Fmerreinl
ﬂ.rlllLrl.LIm .h.--ﬂm.hm {"JCA L b

19407, Tl-u.- first of s

o waes el Iy an Jie-
cember 21, 1967, e e e
putes] with J 1 I &l ses-

¢ Capal presentel
A semmiong over Lo
ive muniths,

sions exmgil
il E\'u!l..m:u
eourse of

F.N4 1«‘ tpprlh seasion on Oelobop
j hpnme's eoun=el ashed n be

vxmming b wilnesss on his
buhalf, The tritmnal scheiduled
ingtions on Oetobwr 31 and Novem-
§, but the wilne:s 4 were nel pro-
duesl,  Sessjoms were  rescheloled  for
December | nnd, Intor, for Jonuery 27,
bt on vash oeesion, Potmcheooss Taibad
b prscies s witforaes,  On Jameary 27,
W e arbieators  informed Foloe
chrame's counsel that T the wilnesscs
did not appese ot the mext session, the
nrbilralion might be lesminotod. The
pezsion was acho labed for 3o ch 310

On March 26, 1970 Potocheome filed o
pnlJ.‘I‘Jnn [nr an arramgrement andder ﬂ'hql'l-
ter X1 of the Bankrupley Aet, 11 USC
§ 701 ot s, in the BEasern Disteiet of
New York, Reforee Sherman Warner -
suod an onler an Marrh 27 mnlln:m-g
Fatochrome as daebitor in pmssession amd
cnjning “all ermbitors of dhe Jdebtor

5 Mresm eommonckng or continu-
imgp any aclions, suits, arbitoaiions, or the
caforcement of any elaim in sny Court
pprainst this delder. . . .7 (Emplue
sta saspplionl.)  The rstraining order, in
tisrms, appilcd only o coeliters, sobk to
tha ddelior in pusscssion, In any evont,
Fotochrome id not noch the oomert’s pusre-
piidsnbon Lo conbintie e georticipete i e
JUAA pritrlion, alibeopeh it ooew it
was sehodulod 10 preanl ils ease in To-

“kyo Toaer days laler,

L. 21 USET 26T, T.LAS auik?, 00 LLNTS, 18
(e 23 (UK maplewicsted by 3 WS
§ 201 ot saqy

\ United States
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al5

Ui w15 1758 G081 PSS

M Mpreh 33, 06 the JUAA prbiteal
rssdng, cowmie] Tt Folochreme ki T
the brilianal thal the petition bl been
filed m the Uaites] Stlgbes [Hslrel Courl
neel Ahal thes oty Juwl fmsosd He did
Aol peesinl Uae Lwo willnosses o sehods
uld, € Ageril B, Folichromo's oot
informed the JOAA that lee bod beon
dischirrped by hin elieat. (o Apedl 9, U
JCAN panel eonveped W eopsisler Use of-
foct of Polochmme's willsdrmwsl wnel thas
iy otdor of the Uaitid States [Matsiet
Courl. Cognd el the bribamnnl Lo paros
eced, On July 2, the wibunsl deeided
thai the bnphkeoplzy court's stuy was not
effeetive with roespect to it el orchored
the sessions terminaled

Dn Reptembser 1R, (he arcbitral panol
st mn award in fuvar of Cogil in tho
amountl of FEEAGT.E] plus intercst Trom

Both Cual's clutm and  Fotschrong

dunuary I, 76T, The trilansd MFIQ
.l

eoandlirelcim, which at i!i*.*l.'ll'r'.|i'.~|n:|:r|.'|I|
gidering evidenes supplisd by bot
e il v unabibe, af course, ahEer

evidence thal mighl have | bl
by e twe svitmesses  Fofocol v sl
intomiod to present

On Oeiols e 21, the arkitral
awnrd wilh Lhe istriat Court
As of that time Article B0 of the
Japan  Coesde (o vil Prcedure, the

in wffoct u Mgl 2ol cop-

mettl setiling Uhe rights ool
the perthes in Inpan

o 23 Copal fGhed a0 prowll of

Folochrame's lankruptey pro-

%ME in The smoant of the arbitral
avunl  Apporoatly in the Deliel that

fhe Reforee's atay would aperste to bar
provevdinegs e valooe  the  Japamess
awanrd in thia counntiy, Cogeil did niot seck
confirmation of the Jajpooese | T
gither in itlie New York courts wimte

At for the Tleowrnition ol Peicligm Mon-
oy Jwlggments, CPLIL 8% G 00, eb in o
federnl coarrd weclier the Acditmlion Aok,
8 URC B, or the Cmiventhon, % UE.C
& DO,

2. 4 LLET. 30, TEAAS M6 {Aped I, TN
A As Jisdegs Wietisstesn pobeil Phowgh the United
Songd mtivedd 0o b Casvveniboon pdtep  thed
eutiffnl in oW s wngiiedl S0l wleertly e
the mveard warn mode, the Ciatveotinn comains

Folockrmme, w8 delilar in |mETaHsann,
J:h;...llq-qtl_l;:'ri Lhas eliim pn.-m:nl.ud in the
Bankeupitey Courl, and regquested o heor-
thg an e moris of Copels unilerlying
elnim, Referce Parente, allor o prolimi-
nary lwaring, '"ﬂl. that s Japaame
awnrd eoubd not be trested ps om Dol

Judgment in the lsinkropley meniling
and that the bunkrupley ald re-
consiler the merils of erlying
dispute. Tho Relvres ] Lhal uns
dor Section 20 105) nlerupitiy

Aet, 11 LELC. § 114N Ui Foslinining
order of Mareh 2

[the Hunk
thority ove

ad LS T

Sitnbe of the deldor in
the jurisfiction of the
He ruled that the Japa-
bl award, obiitpe] wfier the
the petition for an arrange-

without aullwrity of U Bank-
y Court, wis st binding on the

N dehiar in lmlun nnd esuld boe e

openad for considirntion on the: merita in
the Chapter XI procooding.

Jurdpy Welnsioin reversed tho Reler-
e’ order, holding thatl the restraiming
order of the Bankruptcy Court had ne
extraterritorinl offort aa such, Japrn not
being within the lerritorinl limits sulgoct
to the jormiiction of the Bankrupley
Court, Beetion 2a of the BanliFuptey Set,
11 U500 & 11a), and beenve: Copind dhed
not have the requisitc minkmem contacts
with the United Sisies to render it sulbe
jeet to the in persovam jurisficlion of
the Bankruptcy Court; thai the award
wis o final judgment wnder Jatanoze
b poed Lhat the pim'l.'irn'm of e bEkak-
erul troaty on Frivadship, Commerce and
Havigation botween tha Upited Stsles
amd Japoan (the “Japanese Treniy™)® gl
the Convention entitld Copal 1o sock
confirnstion of Ha swarrd g ou Juedpment
in the United Statosgs

The New Yaork and Todioral stelinbos
anil the Convention Irmrlrlul: !I'!'r Lwo
siages: Teeogniion of the nward pul its
anforcoment. LGPLE § 5308; O UAC

no prospective lanjguage end shouk] T Sl
retroschively to existigy arlifeaiion S cemidals
il F-.'?ﬂi 37T F S, ar I, eibiong Py
Cuvendson i Deteigi Arlstratns Aoa 2

ABELAT MZI, S22 [iRTI

United States
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&8 0 13 Comvmbnm, Art. 1L The
wwnrsl iseldl s ioehoate wntil es e -.wnl-_,'-'
iurhl L Laek o+ the Pedberral Arfileae
[N .-'.:L. i R0 §% 9 w 1L the en-
forrement of an socbitratien award s
puphjoct 4o cortain lingiiesd defoiems, That
i troe, as woll, ander e MNew Yorl
G 54 5304, BUG, and the Capvenlion,
Art. ¥, The Unital Nalions Convention
Turther peovades that reasjenition sl en-
forceniont of an aelale] awand ouy be
rofused i Ui corpgesteal authority in the
couptry where regopnition sod onforee-
mont in soupht fiveks Uil Uhe rocopmilian
af enflarcement of Lhe awarl b8 contrey
ta the public palicy of U country, Arb
v, &h).

We nule at the oubsel that there s e
referpes e hankraptey in the Comvens
tio,. Nor s Lhore any rufzri-ace
whether the Ll.l:hliwht" M ol tho i
shite 1o porplaice oguel trostmuant o
tars i the cise of honkraptoy héml
af “puliie policy™ that wllow smop-
nitien of forefgn srbitral "The
legilative histoy of 1.I-rm affers
o vy Litkn j:ui.ﬂuh'h:l-.t 4 i Lo
Bee [ursors & Wiglt Oversons Co.,
Ine. w, Socicio (G L Tnetosimio Tha
Papics (Raki Foll D6GH, 978 (2 Cir.
1971}

Dlie _puliey in_ Tuwvir of
Myl arbitration i3 stronse.
. Alberto-Calver Cog, 417
p B.0L 2840, 31 LEdS) 270 (1074);
d Territury ol Coraene v, Saliteon
Duoviers, e, 420 FO B 02 e 1973),
ik, ihvibad, 416 1180 t6G, 94 501, 20,
40 Lbdsd T8 (el Awmd we have
recenkly indieated thed the "public poli-
ey™ lmitoibon i the Convention is fu e
constracd e |.‘-|.'|'|'l.| i be wmggliod only
whisre |.|.1rI.'II'L"LI'I1L"I.L womhil] vinlale ibee o=
ram stale's most lomse mations of menb-
ty and jestice, I‘:.-..l'.lt!rm & "n"l-“hl.l.ln:'mnnl
suprz, S0 FOO ar 1 U

A e shal] sees, his appoitl eme Ise
ihegichand witlaont the nosssity of detor-
miaing whothee the Banlagdey Aet in-
valven o “publie pudiey™ whinehi = cont ey
to onforeement of wrbitral swonds ander
the Coetvenihsn

T FEDLRRAL RETOIRTEIL S0 SERSE

Tl eguestion Lhal arise o6 this aaphisl
are: (1) 15 o Foreien arbitenl award ren-
ihereed alter the Mling of a Chapler X
petitien in thu United Buites Bankeegrey
Courl posvierbhols s s wibied doeberminuling
un the merla? (2) IF it iz, what is Uhe

despsestie “eomgeivnl sullwrily™ o con-
mlilew Ui ligndtodd dlolosses 1l en=-
forvierment, e Dt or Lhe
Hankrupiley Court™

3] We note w ik thind Jusdpe
Wisialesin's I th regand to Uhe
T.h:l.l'r.l-l.rnlrllu\' = Lk of porsonsl ju-
rl.u-dl:1.||.||| urlul i d.l.,.;n.rly PR et

o Bunkrupiley Comrt sl ot
Rarfaind  Jurisdiction  over Copal
lodeer 220 10970 whon  Copul's
m owis fibead, for Copal did pot bave
* mainimaeen vonlnels® with e United
Liber requirer] wadler Hnneaon v, Denek-
fe, 55T 115 =15, =51 TE S0 120 2
Lol 1288 (10681 Therefore, ita stay
4:h-|.'|. not nperaln neminst Gopal,  Sew Tle-
sintoment 2, Forvipn Melations Laow of
the Uniteed Stutes § T (I05L  or did
the siay opernle o ainet Polochrome, for
i owas chireeted 1.|r.|!3|I o eresfibors.  Folo-
chrnme wos Feoe, l'url.n.i'nl:r with the per-
misgiinn of Uhe Mankewptey Court, which
it pever saipght, ta complele the achitra-
then 0 Jupan, The sde effict of the
stay for the purpoves of this cuss was to
inctuce Cogurl Lo Nle 5 elaim in Ienkrogt-
=y hease] allrectly on the arbitral awad
Father than to seell prsor coallraslion in
an A coart &l penerml  Jucsdic-
Linn.
procveidod] 6 theil manner.

(%] There agpears e ez oo sjeoeile
ginliiory authorty Tor s Banlropiey
Jupe Loy pley o domiesiie nebllrtion pro-
ceriding, nl rl;ﬂngh W e, AEEe e,
ihai he may du s Kee 1T OSI0-
&5 1L 10y, TH: bt sie 1A Collier, On
Banlkrupdey % 1105 al 1049 50 (1dth ed
1874).  Tut much stay eosmed b efTec-
Liwr, n any devenl, witlesdd G pesrsanigi
J1..|.ri:u|j:'|_i|:||:| over Uhee erealiboi whin liss Lio-
gun fn aelion in o forciem Qrabsnal Dhat
i mnt vwiihin Uhe jursidiction of the (et
il Sizlon Mo enn I8 Ine scpncd et the
slay moet Baee affocted Ve arbicristion

\ United States
Page 14 of 51
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Ol am ST 1 il B2 (inTha

bevaee of the Teokraptey Tourt’s juris-
ictisn ower the delder’s feecin.  Ewven
wilthin bt lerriforiz) lill.'r'i:ﬂ“l"l.irm al Lhe
Unitial Stales, Use jueeisliction of tha
Hisnkmiptey Court over matbors alleeting
those assels s ool pecessarily eselosive,
St Thumpmon v, Magmedin Co, S0 ULS
AT, 454, 00 SeoL 628, B4 L B
(19d0) A Cillior, supen, 957,16(5.2] st
il

15) Neither the Convestion nse Lhe
mrfitrolen  stalotey  inddieolis  whot
shoulel bwr done in the eveat of the lank-
rupbay of one ef the partios te an arli-
triation. Nor docs the Baihruptey At
revenl how s Bankrupley Judpge should
hawlle: an arbitrntion award filcd mas
proeil ol elaim under Soction m.l.l.{ﬂ-]- :rl'
the  Bankruptey Aet, 11
& MEMakSl Thal msstion n-|||1|.'r'er|
Bankrngiey Court o sceept a8 @
pdjudication ol a elnim
rosfucul o judEmonia after Lh
thi pestithsn and lasfoee U Llerni
af the Ixinkropt's u'|'|tr]|"1.@r a s
d'l..u: L) - wrhitrmd
mmrd  cnnol |-t.= -
menl” within tho €

for the process &

i B IIj“.IE_
[ the statots,
siping a fudEment

basol om o prwvnrd fovodlvon the
e v o contest the awand
on the [ atilory grognds permite
fod. A% 1 ruch nm apporiunity e

a firsrmteen, il s harl e peo
award itsell con b cuffichent
roof of clim in boukeaptey. L-n-
18 merrer in o Juddprmend, w i dn 1'||:|l.
whink it is & procalle bt onder Seetion
sl of the Hankrsgiey Acl
IE] It & meverthelors o th‘”‘hﬂ' m'tju-
dicition on the merits,. Wennclude
that o foreign gebiten] award rendered
aller lm XT puetition
in & Uimted States Benbrupiey Court in
on  wrbitrstion  procceding osmmenced
joior 1o sk Mling id 8 valil determina-
thon on Lhe meriis and s unreviewabbe
by the Hankruptey Comrt
A provwealingy beking fo sn wltimate
distribmition of assuts, or, we pEredIme, nm
arranpsnegl of thie adeldor vmler {ﬂ'q.llb-
e X1 s owell, has o Cwolod] mepeel, o
Justior Heamdom aotod i Rielide . M.rlr\-

el SN LES, 2, AL, A8 RGL L0
L, T TG GES (1D —a) slisirililion
ufl the preperty and b determicibon of
Lhis simoatil of indoelbod s to peorticulne
crmfitors, Tho latler Tunetion “= strctly
uw preccisling o persepam it Im

Mishbs, am in peoronge suil Ltk
diclitor, which luwl lown ul bis-
fore the meecivorabip, vwerl i

continue Lo judgme % slatle courd
without the participaondf thy recuiver,
e ebelaull jusdy wing nocepilod

o aljuedscath w exintienoe of the
imalehitede Suprame Court noled
I'ur:l]:ﬂ

bfishmont of & claim con-

||'| ths bmpie of the Fghtl Lo e
im the dinteibuation of |'|:r'4|'|]un|:|"'l.}|

persics=inn of ong eoort s wften
lumch dutermined by o judgmont

uhut[rru-ll in wnniher eourt.'” 278 LA
nb 25, 48 RCL at N8,
[7] The aroalegy eareies we to the

point that & judgrical ofained after a
potition i filed and before  dischorcge
may in some sircumciaonces be !'lrl'n"l.-:f s
m eloim ppainst the cstate vnder Scction
Gl of the Honkroptey Aei cven
thougch the recsver oF trastos fer debtop
in posseaston) did not partcijuite in the
seil momoltieg o the jodgrwent.  The
analogy was curried forwand to o Chap-
ter X roorpnnizetion By Lhis court in
Doyvile v, Nemerov's Exceutors, 323 F.2l
54 (2 Cie. 1005), whire Judpe Lenemod
Hand olmerved “alitbioeprh the seelion
[ 11 of the Dunkrojiey Act, 11 URC
§ M guva the Imnkrmpley codrt power
befere adjmdication o cajoka sails, Lhe
Fu:Li.1.i|:||'| ikl not stay thesn  nwiosnzdicl-
b, 223 POl atl 88 In the cise of this
Chapter X1 procesling, i result s a
fortiord, for the debbor in posscasion had
astually participaled in the Japancie ae-
biteation, which bepan boloro the peti-
tion was ik

[8] The conclision thal we mst on-
foree the award e2r o valbkd determination
un the pwrits b= mandaled I: U Drnitesd
Mations Convenlion, whicl pﬂmnlﬁ- in
Aribele 1L

“Foch Contractinge Slate shall reeog-

e arbitrd] dwamls as bimding i

N ' United States
Page 15 of 51



1

N

G185

itiforee thed In necordlamre with Uhes
rtles o govemloes of the lorritory
whiore Lar sweanl s felol T, wnrler
the exnaliliam lald dovwn imn the Tollew-
ing articles, Thers shall pot b im-
pased pubptantinlly moers operoms oian-
ditioon or hyrker foes or choarpes on
the recopuition or enfoercement of wrbi-
tral awands w which Lthis Ciigvenlion
applios than are impuostsd on Lhe peosge-
mition or ealercemont of duipestic ae-
bitral mwanla™ 21 TRRT. 2517, 2518,
T.LAR #87T al 3, 330 UNTR 38 40
{1500,
Undor this Article, cqual trentment of
forvigm mwurls is the minimum reguired
of a Contracting State, Forgien aweonds
are vulmerable 1o altaeck on
grounds ecxpressod in other wrtioles of
the Conventior, particularly Article V.
See 9 USC & 907 Quigley, Acecsion
by the Unitcd Siotes to Use United MNa
thoms Coovention on the Hovopmition

Enforccrsept  of  Foreizn  Apkiig
Awprds, T Yale LJ. 1048, 1
(1861),

Under the Convention 3t fae aquiie
clear that enforeemomt rolese i
at the instap= of th party only
an proof of rporcif itions, ane of
which = that “[igh y grminst wham

¢ pppaintment of thi
Lhis pirbitrnlion pedceddl-
Ehierwcise waaile Lo presord
(Emphasis addesl) At 'V,
1

prowi bons of the Convention ure
wlleetive by the stetule which im-

Thie Eapraneae Treafy, o peneral troeary, g el
fQuiite ox slcclee in irs artsirntai claivee e e
Conventkn.  Ariicle 1V, 5 2 provides:

“Awaich aduly eeielébee] diFEiasl Vi drniy
eoEEacts [providing for srbdlrsson
o elizmites], which are final sl cnforoeshds
umcder Bk Byws ol Hee place where rendered,
shll B deemicd cunciuve m endoreement
proceedings  Brosgehl belone the oenwts ol
comnpetent jarisibiction of elibesr Party, and
shall be eatiiled e e declaeed enboroealshe
Iy el Pimiren, cafe il lene o] eeileary
i pubbe polay™ 4 ULET. 30 a1 Zios,
TIAS ZEEY al 7.

To the extenl thae there day Le o conllicl
Thetween e Trealy aimd the Coventmn, we

517 FENERAL HEPOITELR, 2d SERIES

||h.-r:'lr.=nh tha= Cogpventson. O S0 & T
llrlwid:'l im it “The ewurl shall eon-
firm Chis sovemrel wedess il Gk oo of the
pretrla for eolusil o delerrl of Ffeeog.
nitian or enfercomenl of Che awan] spaes-
ified in the sail Convestion”
AL this point we musl, however
nige auothor diflicnlly, 'We havl
ly Bold that T The arbitral
I resulls in o judgrsent d
ewuntry, it may bho enfo

menoy  jurd, L in oW
York, ro mﬂm al mitlng provi-
sions of Lhe amd subjeet nmly

o Lhe nofe=unl L |.||;'1:|"|.'u:inr.|.|| ol Ap-
York C.P LI Tslund

ticle 53 of
Tmitury&} eao v. Seliteun Doviees,

Ine., saf
the guestion whether the
eg® prhitrotion awnrd lws, o fe-
glatus of n judpment, in which

nt arpuments against enfercoment
prould be limitesd fo these peovided in
Article 53 of the CIVLIL i enforcomont
i sought in the state courls of New
Yok, I it is nof equivalest to o judg-
ment, enforcencnl fs governod by the
[l‘n'ﬁ.ﬁnnu af the Conventaon,

It is true that, in ltera] lerms, as
Judge Weinstcin poted, Article 500 of
the Jupanese Code of Civll Procedure
peovides:  “An [arbitrpl] aword  shatl

which & (sl amd comcdusive hatween

bave the saeme offcet a8 a fudgment '|l 5

Lvis perties”™  The Judge stated thot the
-14|.|1:1:Ih"J-|_' s 1T l3= recegEniged  pae-
faianil ke Moew York's siatuto on recogni-
tion of Torcign counlry  momey  judg-
menls, C01% 1.1 8% L8301 -G3 (1970, ut-

thisl ehanl wihiere Both parties o n bilotern)
Erowty, Appuwy wiel e Lsigedd Sades, laber De-
confse Bhpfasloeieg 1 n mttipnt ol comvention
eenering (he some suldert smaller, U Coven-
ton e iabmielod o eantel.  We rescly chils pon-
clumion despete the savting clase preseriing
P walicity ol Blafeeal pgirermecgls leseiven
thr comtracting stoles,  Convormbiod, S Licke
WAL The adhesion of additional  spinesiocies
dues nal affect e circamatanee Tl eech sig-
malory, bound by sl agreericnt. s amaedi-
fying its ri.rll.ql' enexpement visoovis o mher,
b oaly te the cstenl sevesary.  Forber-
more, massmack o bath apresmoests aeihes
the same prrpose, the sae beding fo orther
that piiejots nww forcelully, the Conveition,
mbwild Bbe pven elfecl,

\ United States
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FIFTUCTIRONE IS, ENCE vl O AL COMPAMY, LINITED 419
" e e BET P00 RES PR

ing tho Sediteon s, Liul also molerd the
pravinbun Moe remercil Teoan stale e Nisl=
Pl court i actieio Aolakdisg Lo Uhe Con-
vention, 9 ULSC § 2 He corelully
refraingd from s dofinitive choiee e
twimn ke mnal [ichoral courts, doecbiwring
that “Cujul = aow fros o soek roeeopni-
ton of s wward o= an Amerpcn Judg-
menl.  Folechenme oy perbwe preoddds
for wonroeoEnitinon,” We think  thet
Judpe Welnstein wis right in enpeludinge
that the Japanese acleteal awned may
pol il be trentod an o forcign ooy
Juslpmesil.

[9] Under the Convention, enfores-
mieal wf an acbitéal award may e
reluseal at the instance of the losing pee-
ty on prool of specified comfithuns,  Art,
V1, Wbk There is, in acklition, & reguire-
mant in Article 111 of the Conventbon, as
we have soen, thel ench contracting
glute abnll enforee aridirel peands in
conlanes with e rubs of peoesiiurn
the tereitory where the awand = [
upen, Sinee undcr aur  procod
lusing party may object 1o enfh
on limited prounds that see

the Convention, wo %ﬂw Jug-
%& mhent o a

mnose srldiead ni.uhl

(imal ju:l:rrm.m CIFT roeaurie by
the losing part ctifrosment s
goagrhi, 'lu"n;_l n h.h. r1 dx on theorieos of

l.m'nmn:l.l Jui |-.- i e eonshade thal &
an pover s self-exeeu-
orum stnte bot must e
el judpmicnt 1o be efice-
iter of domestie law, Seo
1, Commureial Acbitratwon-—En-
el of Foretpn Avwieds, A Yals
56 (1356).  The Convention itaslf

B The guestion whether freims arbdenl swanis
wid] b enibverealele i Hee Lhislesgl Stnkvs comnds
has bwwnme 3 sulyject o only histercal @ner-

@:m i dislinelion belween retopmition

B 1 Sk @iibilels af fmialrie s Sapisalory 19
e Cmavealion s sonderind, o B LS
& 20T siven Tesleral ireadictpon Ter the enforces
el of gush avseds, Enplimienting e Coig
AT

Peeforie= e Comvention. alihmigh an arbiteal
aviaid remidened o assiler stoe of the Llaen
woids il i fall Bkl aod ereelie, Finialerow
¥ lamm, 200 LS 2I0 08 S0 841, 52 L
1L (3R], that adwvemesdy osd mot, 0 tenas,
AfTEY b Sceinds el g laevajil Cusiinlries.
Sep jemerally, Ve Rletirem omd  Trautiman,

wnek e foeramient of wn arbilesl sl

Adwl whien progmis sre spascilfal for sene-

eaforooment, such o provikon necesksarily

implics o remaly for ils aeertion.

This wwanl, on Lhsin nnuJ;'-u:., i Usisre—
forc not o jmlmm unaler Soelion il fetal i)
of the  lunkraptey Ach, 11 ?.Lr:.
& 108a0), and jts filing ns &
claim was premsuare.  Cop
a julgment bemsel oo Uhe
District Court of tho L

dar 9 USC. § HEIT' mmist,
in turn, be given uht Lo lmﬂ'l. r.hn\
nusp=a s foreoylaill award  umber
condiilons Artigle V |.1J.' Llae
Conve rmitalion of Lthe
enfarce oward s o5 moiter
ol bl un l.'ﬂ:l- mgnmeal,

g orvder of the Bankreupt-

bpl must be veeated with mapeet 1o

: allow i to serure & judgment,

h the Supreme Cowsrt in Seherk v,

Iherto-Culver Co., supea, and this court

in Salitron Dovioos, UL, Tetwir piressel

the newd for encournging biternptional

srbitration and for putting e roodblocks
I its way.

It may, mlesd, soem anomalous thet o
domestic contracting party might have
beon resirained Crom pursding the arks-
trution remesiy upoen the filing of the
|u:1.i|l-m horein, whilo o Jamnnese cOR=
tracting porty, similarly silunted, mesy
procegidl to o arbiteatien swoard,

Tha remult fs not quite a8 snomnlous ns
appiram, bowever.  For in & converso sit-
untion an Americnn company mighl jaro-
eire an arbitesl asadd i the Uniled
Biates aguinst o Jupanese firm in finnn.
elul froulds  whom  Japaoesss ermlilors

Rerapmmem of eormpn Ashjusdirpossne, B Hary.
BBy, Til3], BAHME (1MGEL  Mestgpiensnd Sk
Cimfliet of [ows § ™, Comment b (1071
Only one state had a stutie previding for Dhe
enforcement of [irctigsi erbitrs] aowoeds., see
Dinike, The Law ard Proctice of Cosnpmercial
Arbitration 361 o0 (P0R), asmil, curensiy, Le
Federal Aridirution Sct, thosggh it embraces
forstiin comameree, makes no provision or the
enforecmend of foregin arbjtra! pwpeds ander
R At umhise Uhe parlivs, Ly ppreesncil, s
specified a courl in wherh an order confieming
the wwird may be made, S 9 USC § 0
That 18 o larpely covered by Seciions 203
und 20T af Tile

\ ' United States
Page 17 of 51
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migthl Ly wrsdor 0 stay Trom o Japusmisag
firdrl.

W arv pol concerned heve with o case
where: Lhie Jdpguinese Diem seclonge arhitra-
tion im Jupun = alse doing baaeinoss i
aael d8 suldect o 4R G peirsoet e
stribnt by a Unilerl Stales ankropley
Coorl [rom procesling: spminel ils ooen-
treting oty whose aescts are unider
the exelusive jurindiction of the Pederal
Banbrugdey Courd.  Thal sibuibion we
bemvee for sooller day.

The vedir of U Distriet Courtl revers-
ing the order of the Bunkruptey Judge is
affirmed.  Appellee may seck confirma-
tion of its prbiteal award by judgment in
the United States District Cowrl woler B
USC & 207, and, il wuevessful, may
thereafter (M2 a proal of claim in Lho
Chiuptcr X1 prencoeding based apen the
Judgment s obieined,

Roger H. M 1SON, i =X ppeilant,

OWEMNS .%IS. NG,
De Aprpel! e
TA=17710,
Unad ton Court of Agopeals,
Saxth Clrvuit

June 10, 1975,

*  Action was brought by Former om-

ployee gEninit furmor amployer  undor
fedoral statlute prapting all porsons tho
same rights as aeo enjoyed by white eiti-
rons mprinst foFmer omplover for dam-
ages o alloged diseriminatory emplioy-
ment proctices.  The United Blates Dia-
tracl Court for Lhe Soutlhern Distriel of
Ohio, Easlern L'Iu'\ri:ﬁnn, Carl B. Rubin, J..
ontered  judgmeent i faver of the de-
Tendunt and the pluintilf appeslol The
Court of Appeils, Engel, Coeail Judpe,
held thit cthe most anialopous cause of
action umder the Ohlo lnw was an action

517 PEDERAL REPORTER. 3 SEINES

ppon Hability  created by slatow for
which the putisl af limiiptions was mix
years rather than the Ohio Civil Righis
At far which there was o owve-yenr stial-
uie of limitetisnn,

everscal.

L Limitation of Actions <=l
Where [urmer enployoes | t mo-

tion in federal court in fsl for-
muar amployer slightl than two
years after ollegped o instory con-
duct under foders graniing all

persons ithe s ahts na are enjoyed
by white h, the mest annlogous
couss of s Lhe Ohie siz-yvonr
wistute jons for sctions Lireaght

limbility creatied by statute
a six-vesr siatute of limitations
icable rather than Ohio Civil

on
1o

% Act dealing with sdministrative
% pliints regmrding discriminatory con-

et nnd governcd by one-year stalute
of lmittions, 42 US.0C06 § 1oL RC
Ohin §& S6IG.07, 4112056(13)

2. Civil Righta =38 .

Former omployess pclion against
former employer undor feleral statute
granting all persons same bogsl benefits
gs In enjoyed by white citizens wis net
barred by the failure of the former em-
ployes 1o timaly pursue remedies provid-
od by the Equal Employment Opportani-
ty provisions of the Civil Righis Act. 42
USCA. § 1081; Civil Rights Act of
1964, & T0G{w), 42 UECA. § Sd00e-5(E)

fillkzrs ‘T Johnson, Colusnbuz, Ohio,
for plamulf-appellant
Lester 8. Lash, Vorys, SBaler, Seymour
& Peass, Rolsrt F, Wenwer, Je, Colum-
bus, Ohis, for dofesdant-appolles.

Before MILLER nnd EMNGEL, Clreuit
Judges, and CECIL, Senior Clireuil
Judge,

ENGEL, Circuit Jurdge

In this uppeal we pre called upon to
desidle the question of which Ohio stat-
ute of limitations shesled e spplicd to ar
netion brogght umier 42 US.C. § 18F

.9 United States
Page 18 of 51
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U.5-A. no. 2
UNITED STATES COURT OF APPEALS

; __ I'on TEE Secoxp Cmeovrr ko ,PJ.-.; ! .."_;I'.
_h-. i 3 b g 3 -,-r"_'r".—.-- ";':j:j

Ko, boB—&eptember Term, 1974,

[Arpoed Janeary 30, 1975 Decided Mavy 29, 1855

Docket No. T4-2082

il

Fotocmnome, Inc.,

LS '___I

Debdot-Appellant,

|
e i
g
i

—against—

Coran Couraxy, Grséren,

['.rul:::l."'.'nf-,] B ihee

A
-

T e 1 Before : viaas
. Darrs pmNGonrein, Crremit Judges,
_l—— TII'I'! TE’-‘-«'I‘-‘ET. .I-;'-'-:'-H'Jl'f -l'llll'-ll_','.'".'

Appeal Mol an order of the Distriet Court Tor the

Fasteyf Disiriet of New York, Jack B. Weinstein, J..

P revaz@ing an order of the Bankruptey Court. The Court
' e\ N ppcals, Gurfein, Cirewil Judge, held that where a
f&rign creditor files a elaim in Chapter XI procceding
based on a foreign arbitral award rendered in Japan in
nn arhbitration commeneced before the filine of the petition
but eompleted afterwards, and where the forelon ereditor

-

¥ U

¥
Ayl A

was not within fhe persenal jurisdiction of the Bankrupter
Conrt for porposes of o stay, that Court does not hiave
the power to reconsidor the merits of the nnderlying dis-

W
|
'1
1
; 1
i

U the Southers Dastriel of SNew York sittisg by desigmation

370
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pute. The ecreditor 1must secure a judgment eonfirming
the award, howevor, giving the debtor in possession the
apportunity to contest the award on grounds sot out in
ihe TTnited Nations Convention on the Tecognition anid
Enfaremuent of Foreign Arhitral Awavils and if supoees.
ful. the ereditor mnay then file the judgment os proof of
elnim.
Affirmed.

Raysmoxs F. Gnenory, New YMQ@ far

Debtor-A ppellant.

Deoaty Casreenl Drows, N York, N.Y.
{Whitman & Ennau%‘lﬂ William M.

Kahn, nnd Gillax lover, New York,
N.Y. of coun ‘\ Clatmant-Appelloe.

Venrers, Cieenid Jud gpf
The patrtics to L:% £] present some interesting ques-

[bans canenrin et of the United Nations Conven-

tion on the R Tion and Enforeement of Poreizn A rhi-
feal Awarg r Conveniion™)t apon the provisions of

e Dagktoply Act. We find that there is no confliel be-
twral = vention and the Act on the facts of this case.

hdingly affirm the order of Judge Whoinslein, 377
pp. 26 (ELD.NCY. 1974), which held that a Bankrupley

er dnos not have the power in a Chapter XI arrange-

\mcnt to reliligate the merits of a contract digpute which
@ tne bheen resolved by hinding arbitration in n foreign

torrm. commeneed hefore the filing of the Chapter X1 noti-
Vinn and eongladed therveafter by an arhitral nward in the
foreion country.

————

1 =] WeT. S0iT, T.IAE. o0, Bl TX.TH 1 (Dec 20, 1070);:
implemented hy ¥ T.S.C. § 201 ot woq.

3792
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Fotochrome, Ine. (“Fotocln ome”), a Delaware corporn-
tion with offices in the Eastern Distriet of Now York, and
Copal Company, Lid. (“Copal™), a Japanese eorporation,
neither present nor deing business in the Unitad Stutes,
entered into a contract in 1966 ander whish Copnal woull
manufacture eameras in Japan accotding to specifipet]
provided by Fotochrome, and Fotoehrome would -
the cameras for distribution in the United ‘i:@ : dlis-

' —1-11'-'—-'

| puie arose in which each party eliavend t
! failme to abide by the terms of the <o fiel,  Copal
- ) elnimed damages of $631,501 for b‘nlu@[’ﬁ breael of
g conditions in the contraet and jis e to pay For de-
T._ bivered eamerna; Folochrome elaja) fimnges of 533 554
[or Copal's failare o meet 1 ,&wr—_\* selidale amd Tor

s,

e =
__‘-' —rmq = -

its mannfaetnre of defectiv

The parties had nereo v eonlrnet thal finnl setile-
ment of any disputes agifo™out of ihe contrust wounld e
reached by arvbitragoNin® Tokyao, Japan. Tn 1967, Copal

filed o potition f jtration with the Japan Commerein
Arbitration . @inn (“JCAA"): Folochrome filedd &« F

formal ansyag op July 31, 1967. The frst of seventpon

arbitral F%“q wag held by the JCAA on Dosember n, i
1967, Q‘k rome participated with Japanese coansel in
nll 5 except the Inst. Copal presented its evidenes
1'4_“ n gessions over the conrse of (wenty-five montlis

: the fourteenth session an Oetober 1, 1969, Foio- .
i rome’'s connsel asked to be allowed to exnmine two wit. -

1)
+
1
1
|
i
i
|
1
1
e

-—. nesses on his client’s behalf. The trilamg] schedulod px- .
y - S : aminations on October 31 and November 5, but the wif. ..
- § > nosses were not produced, Sessions wors rescheduled for ¥

i _ \ ¢ Decomber 4 and, Inter, for January 27, bat nn each LT :
¥ - . slon, Fotochrome failed to produee s witnesees, On Jrin- I :
@ ary 27, 1970 the arbitrators informe:d Fotochrame's coun. heE

@ gel that if the witnesses did not appear nt the Nt Sesaing, :

.

3793 Y

i

—
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|
the arbitration might be terminated. Tho scssion was li
scheduoled for Mareh 31 1

On March 26, 1970 Fotochrome filed a petition for an |
arrangement under Chapter X1 of the Bankrnptey Act, 11 [ SRR
U.5.C. 46 701 et seq., in the Eostern Distriel of New York. :1{-
Releree Sherman Warner issued an order on March 27 e
continuing Fotochrome as debtor in posscssion.gnd ecn- |

joining “all ereditors of the debtor . . . from E neing

or continning any nctions, suits, arbitratio the en-
forcement of any claim in any Court n his debtor.
. . . (Emphnsis supplied.) The regtri¥aéhg order, in
- terms, applied only to ereditors, no
spssion. In any event, Fotochro

r—. perinission to continue to p

tration, although it knew A

debtor in pos- %
ot seelk the conrt's tﬂ'
e m the JOAA arin- i
s scheduled to present its i
enxe in Tokye fonr das !l
im AMaweh 31, at @ IAA arbitral session, connsel
fnr Fatoehrome tigodY the tribunal that the petition
had heen flod g Nhe Tnited Stntes Distriet Court and
. that the s issnml, He did not present the two
eiduled, O April 8, Folochrome's coun-
wiil infgriged) the JCAA that he had been discharged by
w (I April 9, the JUAA panel convened to eon-
s e effeet of Fotochrome's withdrawal and the
@- arder of the United States Distriet Courf. Copal
#od the tribunal to proeccd. On July 2, the tribunal

$ N deeided that the bankruptey eourt’s stay was not effee-

Wil tiessi-ssme

his g

tiva with respect to it, and ordered the sessions termi- E

nated.

¥y . % On September 18, the arbitral panel isswed an award
: in favor of Copal in the amount of $624,457.80, plus in- 4

§ N terest from January 1, 19G7. The tribnnnl resalved hoth J

Copnal's claim and TFolochrome's countorelnim, which it
dismissed, eongideringe evidence sapplied by both parties;

$ 3794
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it was unable, of course, to consider cvidenco that might
have been supplied by the two witnesses Fofoelirome
had intended to present.

Un October 21, Copal filed the arbitral award with the
Tokyo District Court. As of that time, under Artisle
of the Japan Code of Civil Procedurse, the awnrd bectn
in effeet a fAnal and conclusive jodgment -at-tll@ﬁhﬁ
rights amd obligntions of the parties in Ju[mQ

1

On Oetoler 22, Copal filed a proof of el Fotn-
chrome’s bankruptey procecdings in he %mﬂ il the
arhitral award. Apparenily in the e nt the Hef-
orve’s slay wonld operate to lar \ ngs o enforee
the Japanese award in (his coun y%npm did not seck
eonfirmation of the Japanese j i either in the New
York courts under the Aet p Weengnition of Poreimn
Money JIndgmments, CPT 9010, or in a Tedoral
el nnder the ArbiteaN Act, 0 ULRC. &9, or {he
L'onvention, 9 17.5,

Fotochrome, a T in possession, challenged the
claiin presente Qﬂw Bankruptey Court, and requosted
2 hearing o merits of Copal's underlring clajm.
Roferce 1 v after a preliminary hearing, held that

the Ja » award eould not be treated as o final judg-
u-.vnr!i e bankruptey proceeding and that the hank-

-
]

vuNeySeourt would reconsider the merits of the under-
3 * dispute, The Referee rensoncd that under Seetjon
@ 15) of the Bamkruptey Act, 11 U.8.C. §114(15), the re.

L

raining ovder of Mareh 27 Yeffeetively imposed [the
Bankruptey Court's) parnmount authority evor the estate
of the debtor in posseesion ousting the juriediction of
the Japan CAA"™ He ruled that the Japnnese arbiteal
nward, obtained nfter the filing of the petition for an
arrangement, without authority of the Bankruptey Court,
was not binding on the debtor in posscssion nnd enwld

3795
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e reopened [or consideration on the mierits in the Chapter
XI procecding.

Tudze Weinstein roversed the Referee's order, liolding
gt the rrstrpining order of the Bankrnptey Court hael
wo exteaterritacial effect as sueh, Japan nol being within
\ho {orritorinl linite subjeet to the jurisdiction af the
Bankruptey Court, Scction 2a of the Bankraptey et,
11 U.S.0. §11(a), and bhecause Copal did not ! @c
requisite minimnm confacts with the United to
render it subject to the im personam jurisc of the
Baukraptey Court: that the award was f fi dpment
under Japanese law; nand that the 1‘-r%|'! of the hi-
laternl ireaty on Friendship, Cem @ wnidl Navigation
botwoen the United States ande Mpmfi (the “Japanese
Treaty™)® and the Convention jﬂ&e Copal to seck con-
firmation of its nward as a '1%::1 in the United States.”

The New York and fe @ atutes and the Couvention
provide for two staggee et gnition of the award and its
enforeement, FT‘I.% 3. 0 U.8.C. 449, 13; Convention,
Art, TII. The s i=ell ie inchnrale until enforvensd by
jilement, 17 o Tederal Arbitration Aet, 9 TLR.C.
59 1o 11, iﬂ)‘rn'r:'nmnl af an arbitration award is suh.
joul tn %ﬂ"\imi‘.w] defenses, Thatl is Lrne, as well, nmder

he N ork CPLR 645504, 5306, aml the Convention,

] |Q e United Nations Convention Tarther provides
alfeosnition and enforcament of an arbitral award may

$*u refused il the competent anthority in the eountry where

-oeoznition and enforeement is songht finds that the recog-

———

| 4 T.5T. o0as, T.LAS, 2802 (April 8 1053).

An Jusden Welnslein nobml, thoagh the eited Staten petedml to the
Canvention aftee the rontrack is Aok wan signed and shorily afier ihe
awarid waa made, the Comvontion eontaing o prospretive lumgnage s=d
ghanll be spplicd retroastively to existing arbllratian nzreomeEnis pmil
awnrde 377 F. Bupp. at 30, citing Quigley, Convestion oa Farelrm Arki-
praticn Awnrds, 58 AJRAF.-B35, B33 (1072}
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¥
e, il

8 A “publie poliey” which is renirary to enforesment
$ arbitral awarde under the Convention,

mition or cufpreomant of the award is contrary to the puhlig
nalicy of the spgn r¥. art. 'V, 2(b).

We note at the outset that there is pg reference Lo bank-
Tupiey in the Cenvention. Nor is thore any refe
whether the *publje poliey” of the formn siats
cqual treatment of ereditors in the ciase of 1

the kind of “public poliey™ it allows 1|nr®b-;i1inn of
foreign arhiteal awards, T legislntiye ory of tha
provision offers no cerain sahdelines %Fu:mlrn:linu."
See Parsons o IWhittemore Opers w D, v, Societe
(fenernl do L'lndustrie Dy Fitpi, T@fﬂ'}, 408 F .2 npg,
973 (2 Cir. 1074}, &

The publie poliey in fay intrrnationa arbitratiig
is slrong. Sehark v, Al ride er Co., 417 UK, 500 (1974
Feland Territory of Cprdert v. Sulitren Deviers, fure. 159
F.2d 1313 (2 Ojs. LITNG WL, denied. 410 U5, 956 (1974
And we lave peeaN melicated thal tlin “mublie poalieys
wention is fa Lo comsirie:d narpwly
tn be appling m v whors enloreement wonld violate the
Forntn wintde st basie uofions of mo ity frust i,
Morsnuy '."-.-'J.’.-r.lr-”'r-, g, G0H 1N i id,

A lel sey, His apposl ean he devidod withgd fhe

of tletorminipe whellier the Bimbkrapter Ast i

Firlljin!-lnu i [

The questions that arise on this appenl are: (1) Is a foe
cign arbitral award rendered after 1he Bling of n Chapter
XT potition in tie United States Bankrupley Court never.
theless a valig determination gn the morits? (2) I it is,
what iz the domostie “eomprtient authority™ to cousider 1lo
limited defonses agoinst ite enfarpem ont, the Distriet Conrt
or the Bankruptey Courty

We nota ut the outset that :Iudgu Woeinsteiy's hnldipe
with regard 1o tlie Bankrupiey Coysf'e lack of yercanal

3707
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jurisdiction over Copal iz clearly correet and we affirm it

i o without Turther elnboration. The Bankruptey Court did ) s
i ; not enjoy personal jurisdiction over Copnl until October | L2y s g ok
et s, 25 1970 when Copal's claim was filed, for Copal did net :5" *f-‘;:"',;:“f':ﬁ;
—_ have the “minimuam contaets” with the United States re- '

quired nader Hunson v, Denckla, 357 U8, 235, 251 (19G8). Q_
Therefore, its stay did not operate agninst Copnl. See
Restatement 24, Foreign Helations Law of the Unilpd O
States &7 (1963). Nor did the stay aperate agninst L%’
: chrome, for it was direeled only to ereiitors. ]?Dlm g E' LR
. was (ree, cerfainly witli the permission of (he 1 iy .-.;"-‘"!':3.*_#_--'.:""

_1__ Clonrl, which it never souelt, to complete

i Japan. The sole efTeet of the stay o

batration
irpinens of

this ease was (o indoee Copal Lo file 4 ¢ hunkrupley

hased diveetly on the arbitral J!\‘.‘TLTQL r than (o seck
prior confivmation in an ;\!13?1'51‘1‘$1 ol zeneral juris-

ey lietion, We hold that it s-:]mul.b wve prococded m Lhat

HHneT,
@iﬁt‘ statalory anthotily for

n domestie arbitration pro-
cecding, although w o, nrguende, that he may do so.
See 11 T.R.C. 15), T14; but =ce 1A Collier, On
Dankrunptey u‘% t 1140-50 (14th ol 1974). Dut snch
gtay eannot We c¥ective, in any event, without in persoiam
jurisdictag, e the ereditor who has begun an aelion in

7, : o Iur@ bunal that is not within the jurisdiction of *‘- ey e
—-— thg T

States, Nor can it be arzned that the stay

- ' _ ma% have affeeted the arbitrntion because of the Bank-
- $1&:‘r Conrt's juriedietion over the debtor's assets. Ewven p

There appears o e n
a1 Rankroptey Juodgzo

R e
; vithin the lerritorial jurisdiction of the United States, the e
’ : jurisdiction of the Bankruptey Court over matters anffeet- '3_'_—#_-;, *-
ine thoso nssets iz not neeessarily exclusive, See Thompson b . -
v. Maanolia Ce., 309 T.5, 478, 483 (1M40) ; 3 Collier, supra,
1 467.15 [3.2] at 260. P
3798 E‘ ;
]
e h
R —— —_—
i
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Neither the Convention nor the arbitration statntes jn.
dieates what should be done in the event of the bankruptey
of one of the parties to an arbitration. Nor docs the Hank-
raptey Aet reveal how o Buankruptey Judgo should handle

G3a(5) of the Bankruptey Act, 11 TR.C $103(a)(
That section requires thg Bankrupter Conrt to :L:r:e@z
a final adjudication of o elaim “provable debis pe

to judgment after the filing of the petition
the consideration of the bankrupt's applieati
charge, 5 . . Bnt an arbitral award eann \ n=idered
& “jndgment™ within o tering ol [k attte, For {1l
proeess of procoring o Jndgment 1 on an arhif el
award involves the dye Proctss i rNgomlest (e o
on the limited sintulory growmds %!ml. Williond el
an epportunity to conlest econdd o, it is hard Lo =ne
how the award iteolf enn ho SR rut for a proof of elaim
in hankropiey. Tiafi] its nn jedement, we do nnt
think it is n provable der Seetion E3Ha)(3) of the
Bankraptey Act,

It iz nevorthnl nding adindieation an the merits,
We conclnds “]%\I‘Efﬂﬂ arhitral award renderagd alter
the filing of pter XTI petition in a United Stafes
H-‘]I’I!ETLI['.IE% ft in an arbitration procecding commoeneed
prior ig NociMiline is a vahd determination on fhe myerits
and g hiWviswahlo by the Bankrnptey Cougt,

eodinee looking to an nltimnte distribation of e

s - W presume, an arrangement f the deltor nmier
apter XTI as well, has g brofold aspeet, as Justiee

an arbitration sward filed as proof of claim under Em:-!]m: 0 e
{

. et T&Drmn!nis noted in Rishis v, Margalics 270 U.8 718 o4y a3

{1929)—q) distribution of the property and ) determing.
tion of the amount of indebtednoss tq partienlar eroditars,
The Iatter funetion “is strietly a procesding i personomm. ™
Thid. In Rielle, an R personam anif against the dehtor,
whith had heen commenesd hefore the receivershin, wase

arsg
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allowed to continme to judgment in the stale comrt with
out the participation of the reeciver, Lhe defanlt judgzment :
being accepted as an adjudieation of the existence of the
indehtedness, The Supreme Court noted further:

“The estallishment of a elain eonstituting the basis

of the right to participate in the dlﬂtibutian@rup—
( arty in the possession of cue court is oflen geap voly

determined by a judgzment obfained in conrt”
270 U.S. at 225, 6

. g
= ‘ The annlory carries us to the t a judgment

o s LT : : ahtnined after a petition is filed fore discharge may
F’ in same cireumstaness be pry%&ﬁ n eclaim agninst the
I o
|

-
i

T

esiate nnder Scetion G3{a) (D he Bankruptey Act oven
thonzgh the recoiver or frpe r debtor in possession) did
not participate in the ¢ gulting in the judgment. The

AR B tian by {his com Rowyle v. Nemerov's Executors, 223

annlogy was earrio ward to a Chapter X reorganiza-
.E_l._l

. whore Judee Learned Tand ob-

F.ol 54 (2 r@
. aorvied “ulimnsthe seetion [£11 of the Bankruptey Aet, F'
r_"'— I I’H.f’.@\ aave the lankrupley court power belore
. il fn %ﬂ' to enjoin soits, the petition did not stay
' ||||'QW-EIIH:1.“E!H.|]}'-" 203 P2 nt 66, In the ease of

@f mpler XTI procesding, the result is a forliory, for

%. dohtor in possession had actually participated in the
Yopanese arhitration, which hegan befare the petition was

I

|
'r
e filed L
’ @ The conclusion that we must enforee the award as a L
F.-. % valid determination on the merils is mandated by the
: Y b T L . United Nations Convention, which provides in Article II1: e\
TR @ “Eaeli Contraeting State shall reeognize arbitral awnrds p
= A @ ns binding and ouforee them in accordance with the -4
ritles of proeedure of the territory where the award "-
ie relied npomn, woder the eonditions laid down in the
. 3300 :
1‘.
| #
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following articles, There shall not le imposed sub-

stantially more auerous conditions or hisher feos ar

eharees on the recognition ar onforeemant of arbitral

1 awarde to which this Couvention applics than nre im.

. b - '.] posedd on the recognition or enforesment of demestc
2 L]

arbitral awards" 21 U.8.T. 2317, u.u@m-w, 6907 o

at 3, 330 U.X.T.8. 28 4D (1970). Q~
Under this Artiele, eqial I|-|:~r1'.mm®rnrrﬁ::= awards is
o the minimmm required of a Co agling State. Foreien

awards are vulnerahle to at ¥y on lhe prounds ex-

-

. . pressed in other articles o asvention, partienlarly |
- . o ’ Article V. Sce 5 T_T-‘-'..l'&‘._ : Quigley, Accession by the _
United Stotes 1o e \UnMed Natinns Convention on the

1’ Reengnition and E
70 Yale L.J. 10
ndor the
ment mny
ot gy e e only on

ent of Foreign Arhiteal Awards,
-6 (1961).
o0 it seems aquite clear tiat raforen.
fused at the instnnes of the losing party
of specified conditions, one of whish is |

apaness Trealy, & generl treity, i ned quite as specifie fn its

4 T
§ Q:rinn glziime 0 [ha Convrntian, Artieks IV, 92 providen:
| e "N veniika iuly resilern nwrEinul ie gny ., ., eodlesels fprn-
Q vlillng for arbitration af dispaitea], whi

i are Enal mii] rulwreraliln
tadber the lawa of the plees where resiferrd, whall fm dermml eon.
elaive in reforerment procecdines Nrmnght Lefore the paoeis af

! Q ruliipeient furislicling of eithes Marly, and shall he entilled o Te

declnred piforeesble by socl courts, wirrpl whesn foml ratrare 4s

4 public poliex.” 4 T.BT. o007 nt aNgs, TIAS 2901 a1 7
i To the extemt bhat thesr mar ha a confliet Letween the Trenty and
2 =y s tha Comveutinm, we think that where hath parties 48 a hilateral trenty.
_. i Tapnm nad the Usited States, lnter beesene sipnatorios to a mnltinatisnal
eanveilion roverleg the ssmo sabjort mattor, tho Conventing in indemibed
P £ - o - 1a enelral. We ronch this conelusion Avepite the ssvine rlnns jrrraee g
- ,]' ) r e ¢ the validdity of hilatern] agroements hetlueen Bha ranirneting sater, .
3 - verdben, Artlele VIT, The zithesiog af nilifitinnal #gsatnries dirs wne
3 | - alfeet the eirenmmlsien that carh pignetery, houmid Iy hllnteral apren-
- s ¥ x ..i mant, is madifying Hs eaplier engagement winnrls Le ether, hut nan by

! - in the extent uonceary Furtbermore, insstch s hath sgraemests [grs
Iver the ansne purpese, the sng tending to ferer thag PUTROar mawd
fereefnbly, the Comvention, sheuli §ie civen eMert

3801
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&
.""I
{hat “|t]he pariy sgainst whom the award is invoked was
nol siven proper notice of the appointment of the arbi-
tralor orF of the arbitration proccedings or was atherwise
winble to present his cose.” (Emphasis added.) Art, V,

111.~-u provisions of the Convention nre mnde effectiv Q

by the siatute which implements the Convention. L

5 907 provides in part: “The eourt shall con firm the n’
anless it finds one of the grounds for refunsal or

af reepmnition or enforcement of the award %&! in
the =and Donvention”

At this point we must, however, ree tb& nnther diffi-
eulty, Wo have rocently held that if rhitral award

netually results in a judgment in pign country, it
iy be enforerd ns a foreiem @ j'l'“l'—."m':'“t in the
Qiate of Now Yaork, remnndl the limiting provisions
af the Convention and !-:1!%-11113; ta {lie non-enforee-
ment provisions of Arty » of e New York C.IPIR.
Telund Territary of (Tudeéao v. Solitron Devices, Iae.,

qe

e

————————————————— ST,
This raiscs

tiom awaril

which esgr

ited 4

et

tion whether the J‘IT&:I‘I“HE m-bitn-
wo foetn, the stntus of n judgment,
nments against enforcement would be ]Lm-
provided in Article 53 of the C.PLI. if
ot i# H:rn-*ht in I:hL. gtate courts of "'Ec'w York.

—. T l by the pwus:u:nr. of t":e Conv ent:nn

é t is true that, in literal terms, ns Judge Weinstein
A GRS $ noted, Article 800 of the Japanese Code of Civil Prove-
e ; dure provides: “An [arbitral] award shall have the same
-..*_'- effect as o judzment which is final and conclusise betworn

may be reeornized pursuant to Mew York's siatutc on
:punc11111l1|| of [oreien conntry money judgments, C.P.LR.
L 53016300 (1970), citing the Solitrom ense, but nalse

| § the parties.” The Judge stated that the Japanese awnrd

3802
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noted the Irovisio
court in aclions rol
Hea carofully

n for removal

om stale tp fadors]
Ating 1o the C

Ohvention, 9 U.8.0 § 205

. .F...--.-_ ]
refrained Trom g definitive choico hotwrep T
stale and fade

ral courts, declaring that “Copal ix now @
. = fren fo gpa); rovopnition of its awargd s an 1eriean .
ey ; '!-:""':i{'ii Tudemeont, Furucllrr.-rnn mMay prove m'uun:[u@ non
.. recognition,” Yy, think that Judge Wains AS Tiglt
— 0 in coneluding that 1), Jay

anese arhiten iINL may not
eelf Lo treatng A% a forcign money udpnnt.
- Under the Conve

ntion, enfloreomen arhitra] W]
may be rofused g the instaneq

losing party an r-':;_-;a
proof of pecified conditions. + 1(b). There s, in
.’ i addition, g requirement I of the [".'nm'n:'ut:un,

trideting state shall enfaren
arbitral aws rds in

in At%r-
a5 we lhavp seon, that each c?

aceny with the ryjes of procednpn
af tha territory wiher award iz reljng man. Sinen
under ony rocedur A losing PaTty may olieed o enn.
'[ | firmation o liin ronnds g

e spocified in i r 3
{'fn::r-:‘rliinn. o L treat the Jnpaneen arbitrd awnrd b
iy s m1nin'.-arnb final judgn
4

fment barring gieh

reennrep F
by the Josi, Iy wiion enforeement s sonzht. Wa nand
H naf J-fti'y%u‘.-nr:iw; nf lorritnrp

al jurisdietiag tq eanelndo
that ; =N AwAT] eng never ha ='EIl‘-c-:.;+~¢r||lir|;: in the !
far QE-LI:- bt ninst be merged in n logn) Indmment {q :
I tive ax g muller af flomestie lnw, Boo Loronzes, ’
mereial A l-hiirntl'r:ni:h]":nfn|'c'¢=u1r.'ur af Foreiey Awards,
5 Fale L.t an, 56 (1935). The Conventioy isell makos I
A distinetiog brtween Fecopnition ang enforeement of an el
y arbitral awneg, And whoy arounds ape *pecified for non. ' L-.,
: % enforcemoyt, gueh Provisiag lecessar]y Implies g re. e
e ody far ife assertion, '
. $ N The awy tel, an this aunlysis, is therefore Bot a Judempns : :t'-
tnder Seetian 63(a)(5) of tha Iinnkruptr}' Act, 11 IT8., | 3
: ’ @ § 1030 (5), and it filing ag 5 Proof of elaim was Prema. '
@ Hirn, Copal myst seek o indement based oy the awarg in -
: 3503 ?
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w Distriet Court of the [United States under 9 T.8.0.
1207.' Fotoehrome mmust, in turn, be given the right fo
sansert the non-enforeeability of the award under coruli-
_ . tions specified in Article V of the Convention. The deter-
i B L L ination of the enforeement of the award is o mattor n
before us on this appeal
The restraining order of the Bankruptey Court _
vacated with respeet to Copal to allow it to ssen @*dg— '
went, Both the Suprome Court in Seheri v. JjIL'P'@]I'I['Fr
L., cnpra, and this court in Seolitron Devices ) pra, have
siressed the need for evcournging integ ] arbitra-
'. % - tion awd for pmiting no roadblocks in @w
' : It muy, indeed, seem n::mnnluns@n donsestie con-
- Lsteling party might have been Fv%-m ol from pursning
the arbitration remedy upon AN Ming of the petition
berein, while o Japanese condrn@l] i party, similnrly gitu-
atd, may proeceed to an hb&'.'ui.uu award,
The result is nol qus anomalous ag appears. how.

r SR e ek, ever, For in n :-:r:w@ tuation an Ameviean company
might proenre uCL) fral awnrd in the United States

whitther foreigs arhitrsl nwsrds will be cnforessbla s
rotrin kas besmme a sibject of only historiend inierost
altannls of conpiries sfpuntore to fhe Comventiss nTE 20m-

ws ] 3
i r@ D OE.LC 4207 gives fodernl jurisliction for the enforeemrnt
:-5 N fivarils, impdrmenting the Conveufion,

ylore the Conventine, nithongh s arbitm] puessd rendlered b anothes

; tnfe of the Union was entifle) to foll 20 and ersiic, Fauxtleroy v
tim, 210 TLE, 200 (1008}, that sbvisasly &l mot, in terma, apply tn
@ awnrils mndn ih forelps euintrien. Seq grtinrafly, Yan Molren amid Trous-

i, Recognition of Forelgn Adjdicntions, Bl IMare. L. Iew, 10607,

E a4

1000 [T00%) ; Mestntement 26l Copfist of Lavn & BB, Camvment b {1871}
P # . 5 o stute Lzl & wintnte preovidivg far the enloneese sl of fareign ackiteal
y * swards, ser Dembes, Dafererinent of Forcign Ashitrol Awanly = ilis
Units] Btates, 13 Ak, J. (N8 91, 8% (1205}, neil, enriousty, the
- Federal Arldtrntion Act, $howgh It embrmecs forgipn eommeres, msles
ne provision for the eaforeoment of fureizn arbitral aearis andor fhe
Art tinlesy the partiss, e sprocnwent. hewe speci@ed o enet i whieh an
arder confiratise the nward may he mnds, See D LA {8, That is sow

Inrpely covercd by Sestlans 203 ets] 20T of Tille 9,

804

United States
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against a Japanese firm in linaneial trouble whose Japanese
ereditors might be under o sluy fromm a Japanese conrt,
We are not coneerned hore wilh a ease

whrre the
: Japanese firm secking arbitration in Japan i alse daips T3

a hisitios: here and js subject to an iy pErggimm restenint F’%«-};

- g A by a United Stotes Banktruptey Court from procegfiipne '

parly whose nssols are npdnNGe

exclusive jurisdietion of the Foderal BankrupieNCont,

That sitnation we leave for another day.

4 The erder of the District Court revorsiy
the Bankroptey Judes is affirmed,
firmation of its

B g ¥ o T - g
agninst 1lz contracting

Nihe order of
Appclia Ty <ook eon.
arbitral award by judfnetht tn tho United
. 1 States Distriel Court nndey 0 U.8.C¢ =0T,

and, if sueepess-
ful, may thereafier file o proof ofg

ladn in the Chapter X1 e —
proceeding based upon the JuINEM =0 obiained,

5 = F
= 1 32 PR T
B H
- . - : e
F - "‘."‘ .
¥ ' L= |
» i 0
5 L : B -
* - I- ’
¥
™ -
i --'ﬂﬂ'\-' =
| I I
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Thus, Fotochrome, a5 a debtor in possession, had the normal

cholces of & trustee in bankruptey with respect to the continu-
i _ltinn of its pending action. It could have intervened and assumed
..the continued prosecution of the action &5 debtor in pnaiféfiun

or declined to take over.prosecuticn because of the L@t_md
'of involving the estate in fruitless litigaticn. _4ACéllier on
-Bankruptcy, §70 at 384, 385 (1b4th ed. 1974, T V. Fleming, 327
;TEE:_iﬁf'fiﬁhE}; Paradise v. Vogtlandische yax™rinen-Fabrik,

. 99 F. 24 53 (3rd Cir. 1933). Futnchrcmﬂ‘i?s debtor in
- possession, when informed that the J going to continue the

. arbitration withous 1t,chose the %g?s alternative. Potochrome
* thereby failed to take the ner: and available action to
;1cnnt1nug thgfprnsﬂuutiun nfli claim agalnst Copal.

3

L
g
-Gltﬂ.rl‘,'j" Fotoc fallure to advance 1ts posltion
. before the JCAA u&i;ﬂi and not mandated by the Bankruptcy

Act. Accordingl tochrome's refusal to utilize the four

ties to prasent 1ts case before the JCAA and
fusal to continue to participate in the arbitra-

g8 once 1t filed a petition Tor errangement does

Fo hrome from being present at each and every stagsz of the

arbitration proceading.

Both New York Iaw and Federal

ﬁ.'_--%GH Hequlre Hececgnition of
}; ral Judgments sven 1L
87 4 WEatoed Ypon Default
» The facts of the instant case demonstrate that the

United States
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arbltral Judgment of the JCAA was not tantamount to a default

Judgnent; however, even if the arbltral judgment 1s so charac-

terized both New York law and Federzl law regulre th&t@ be
enforced by the courts of the United States. This as
a

enunclated by the Supreme Court in the 1528 :;se hle v,
Margolles, supra, wherein the Court stated atoEdpt

A judgnent of a court having v

dietion of the parties and of the ;ﬁi ct

matter operutes as res judicata, A =]
if

absence of I'raud or collusion,
obtalned upon a default. Q

Both Naw York lew, p t to the Hew York Uniform
Forelgn Country MHoney Judgmu® ecogniticn Act, H.Y. Clv. Frac.
Law 555301;&9 (McKinney 0), and Federal Lew, pursuant to the
United Nations Conve reguire recognition of foreign
arbitral Jjudgment @ result from proceedings in which the
American party ults. HNew Central Jute Mill: Co. v. Clty
Trade % Ind }gs_,

Ltd. 65 Mise. 22 653 (Sup.Ct., H.Y. Co, 1971),

Island T% ory of Curacec v. Sclitron Deviees Inc., 356 P.
Supp §.D. N.¥. 1973)

In Island Territory of Curacao, an American semicon-

@tnr mamufecturer, Solitron, antered intc & contract with -

the Izland Territory of Curaceo,the terms of which required,

Inter alla, the arblitration of any eand all dlsputes before
an nrhit;'atinn tribunal in Curacao. In order to fecilitate
arbitration, Solitron appointed local counsel as itz agent
for the recelpt of preocess. Subsequently, a dispute arcse
between the parties and a demand for arbitration was

served upon Sclitron. Solitron, much like Fotochidoited States
Page 36 of 51
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"r.g.i'-'u e 1Y

e
it

 herein, discharged its local counscl and refused to participate

* in the arbitration proceedings. Nevertheless, the arblfratlion

tribunal proceeded with the arbitration and granted @mmrd

in favor of Curacao. - Q~

Pursuant to the provisions of the%‘ged Hations
Convention, Curacaso commenced mfarcment@: eadings in the

United States. Solitron opposed enf:y&n nt of the award and,

nature of the proceed-

‘a5 Fotochrome hereln, asserted Ln%
ing was such as to constitute Mal of due process. The

Distriet Court rejected So s argument and stated at 13:

JWhere a party g):ued in a foreigzn country

uporl a contract there, he iz subject to the
procedure of t rt in which the action is

> pending, and g esort to it for the purpose
of his defe ¥f he has eny, and any error
cammitted mu: be reviewed or corrected in the

usual w 30 long as he has the benerfit of

such and regulationz as hayve been adopted
or use for the ordinary adminiztration
of e among the citizens or subjects of
try, he cannot complain, asnd Jjustice

g8 Wot denied to him. The presumption iz that

e* rights and liability of the defendant have
en determined according to the law and pro-
edure of the country where the judmment was

@ rendered. Dunstan v, Hlggins, 138 N.¥. TO (1893)

Fotochrome could have commenced a procedure to cancel

the arbitral judgment of the JCAA in the courts of Japan. The
Japan Code of Civil Procedure 3801 ("CCP") enumerates specific

grounds upon which a party may apply to a Japanese court for cancel-
lation of an arbitration award. In addition to the traditional gro-

unds for cancelling an award such as fraud, blas and corruption, the

United States
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"CCP specifically states that an award mey be cencelled if a

party can prove that he was not given an opportunity be

"t examined in the arbitration proceeding Article 801 f The
Japen Code of Civil Procedure. O

If Fotochrome serlously belleved t it was denied
.the opportunity to present its case befo e JCAA, it could

have made an application, predicated upgnNLts due process

argument, to the Japanese Distric t for cancellation of
the arbltral Jjudgment. The fai of Fotochrome to utilize
the avallable Japanese proc #% precludes it from raising

a due progess argument <E§ps Court. Cf. Cook Industries, Ins. v.

C..Itoh & Co. (Ameri ne., 4U4g P.2d4 106 {2d cir. 1971).

As stata@r the Court in Islend Territory of Curacao:

"So on [like Fotochrome herein] had an opportunity

to urge t int before the arbitrators or in the courts

of ut elected to forego the opportunity. This Court
*

may w correct the alleged error."” Island Territory of

ag ¥. Solitron Devices Inc., supra, at 13.

In Mew Central Jute Mills Co. v. Clty Trade & Industries,

Ltd., supra, the defendant falled to participate in two arbitration
proceedings before an Indian arbitration panel which were com-
menced by the plaintiff pursuant to the terms of the parties!

contract. Subsequent to the awards but prior to their reduction

*¥ Moreover, Japan has a comprehensive inselvency law which is in
many respacts similar te that of the United States. The Jap-
anese law provides for bankruptecy, reorgenizatiorn, and cnmpn-
sitions and is available on an egual basis to ddM éﬁﬁi
foreign corporations. Fotochrome could have EEﬁgﬁﬁ8ﬂﬁéﬂprﬂ-
tection of ghis law for its Japanese property. Bankruptey Law
(of Japan) (Law No. 71,1922, as amended by Law No. 100 L1971}

- L
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R '1f. stipulation which had been entered

5 j : Page 39 of 51
i o e |

<'to Judgment by the High Court of Caleuttz, the defendant com-
menced an accounting action in the Supreme Court of the State
-of New York. The Supreme Court ordered arbitration 2

parties' dispute but the parties stipulated to s his order.

W E, Once the Indlan awards were reduced % Judgments,the

' plaintiff commenced enforcement prmceedin llew York.

. . Defendant opposed enforcement and ar hut the parties!

@ with respect to the
stay of the Imdlian arbitra-

argued that it was not afforded

Supreme Court action amounted t

tion proceeding. Defendant

adequate ngtice of the ¢ ifMation proceedings and that there-

-~
fore the award contray the publie policy of the state because
it violated tradit notions of due process.

The C t rejected defendant's argument and stated at

657:

E been amply notified of the plaintiff's

t an to proceed with the confirmation of the
in India, defendant now can hardly claim

¥& been defrauded or misied, HNothing in this

cord Indicates that the Indlan Judgment obtalned
y the plaintlff 1s repugnant to the public policy
of this State mor, more than ample notice having

i

|

1

i

R |

l been accorded to defendant at all time=z, can 1t be
1

claimed that the Judgment rendered was Incompatible
with our notions of due process.

. Accordingly, the award of the JCAA does not violate

"~ the due process clause of the Fifth Amendment of the United

States Constitution.

United States



L Dn ETL grcemant

" The Public Policy Of The
.*-j ; Taited SLates .?.Enulres The

'_' .ru 100
E ents in E:Eemaffﬂnal
, Contracts
..," ; Fotochrome has essentislly asserted, for @ first

"2 itime in this Court, that the srbitration v:lauw%fhe parties’
:_:‘ﬁ;?.tmsngtiml cantract violates the puhli:;ﬁ@y of the United
1

‘v ,Et.,ten. However, the public policy of ted States with

i rusper:t to arbitration agreements su that involved in the

A
i

- '.r

- g‘ . Instant case i explicitly set the Ualted States Arbi-
i_' o47) which reads, in

; ‘:
el Py pﬁrthleut part, as follows:
)7 = A written pro in any maritime trans-
o action or a contpag evidencing a transaction
g involving comm ‘!3 o settle by arbitration a
£ controversy tmeyeal ler arlsing out of such

1

.h-

%.’3 . contract or baction, or the refusal to per-

Vg form the or any part thereof, or an agree-
. ment in thg to submit to arbitration an ex-

istin oversy arising out of such a contract,
tran n, or refusal, shall be valid, irreveo-
ca d enforceable, save upon such grounds

" o

t at law or in equity for the revocation
¥y contract. Id. §2.

B

Wuﬁ—. -

The merging publiec policy of the United States, as

LA
'
L1

=2 .

evidenced 'l:;ur two recent Supreme Court cases, favors the enforce-

;

i -

ment of cpntractual agreements for arbitration of international

g, | e

disputes even at the expense of existing and apperently con-
flleting domestic legislation. Scherk v. Alberto-Culver Co.,
42 U.5.L. Week 4911 (U.S5. June 17, 1974); M/S Bremen v. Zapata

<+ Qff-Shore Co., 40T U.S5. 1 (1972).
: X United States
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In Scherk v. Alberto-Culver Co., supra, an American

mianufacturer and distributor of toiletries, enterad into
a contract for t.!'m purchase of the stock of t
interrelated Cerman and Liechtenstein busi 5 owned by
Scherk together withall rights held hy%&e enterprises
to trademarks in coametic geocods. fitrect provided

for the rescluticn of any and :%’Xutes before the Inter-

national Chamber of Eﬂmrte@
that the interpretation o

aris, France and stipulated

contract should be governed

by the law of Illinniso

23 Subseque LCt%: the consummation of the parties’

contract, Albe iver Co. (bulver") discovered that the

Culver

trademarks subject to substantial encumbrences.

thereup stituted suit in the United States District

the Korthern District of Illincis. Culver con-

Cou
';E% that because Sherk's fraudulent representations con-
*

ing the trademarks violated 510{b) of the Securitiles

the arbitration clesuse contelned within the parties' inter-

§ Exchange Act of 1934 and Ruls 10-b-5 promulzgeted thereundér;

national contract was unenforcesble under the holding of ‘Wilkeoc
v. Swan 346 U.5. 427 (1953)%. The District Court granted a

preliminary order enjoining Scherk from proceeding with

"Wilko v. Swan, supra held that an agreement.

to erbitrate could fnot preclude = buyer of a security
from seeking a judicial remedy under the Securities Act
of 1933, in view of the language of §14 of the Securities
Act of 1933,

United States
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arbitration ‘end this crder was affirmed by the lUUnited States

Court of Appeals for the Seventh Circuit. u§22;~ d 611
(Tth cir. 1973) O

L 4

The United States Supreme C reveraed thae

Judgment of the Court of Appegls J\q ated:

A contractual provis §p921f31n5 in
advance the forum in wh geputes shall be
litigated and the law t applied is, thero-

fore, an almost indi able pre-conditicon
to achievemant of t derlineas and predict-
ability essential ny internationsl busi-

ness transactio rthermore, fuch & provi-
Blon obviates téézdanger that a dlspute under
“ the agrenmen it be submitted to a forum
4 hostile to nteres:a of che of the parties
or unfamii ith the problem area involved,

@

hial refusal by the courts of one
coun to enforce an internaticonal asrbitra-
ti reement would not only frustrate these
Se8, but would invite unscemly and mubtuslly
ructive Jockeying by the parties to secure
tical litigation advantages. (42 U.5.L Week at 4914},

‘:SE: In M/S Bremen v. Zapeta Off-Shore Company. SUpra,

‘\SSX Supreme Court held that a forum clause in an incer-
QJSS& national towage sgreement. which stipulated that all dis-
putes Ehnuld be resolved before the High Court of London.

was controlling despite the fact that the English courts

would enforce an exculpatory clause which would not be applied

by American admiralty courts.

The Court stated at 1T7:

This case, however, involves a freely negotiated
international commerclal transaction beUmnited States
Page 42 of 51

g



= t :

i 7,
. g
|::.'| _i
;ql: Y
¥
Sim »
" . |
Lef -

= .1___
-

L |

18
Wby

3 __;?:,“.'..L';'_"

s Ny

ﬂd:

¢ ihuiumm: of a
j,' full effect.

" Garman and an Americsn corporatlon for towage
of a vessel from the Gulf of Mexlco o the
Adriatic Sea. As noted, selection of a Lond CQ
forum was clearly & reasonable effort to ‘uré~

vital certainty to thls international tra:
action and to provide a neutral forum exp

enced and capable in the resolution of ¢r31ty
litigation. Whatever 'inﬂﬂﬂvenience

would suffer by being forced to 1it

the contractual forum as it ﬂFrEE -c Hﬂa
clearly foreseeable at the time c«n+ranuin5.
In such circumstances it shou cumbent

on the party cseeking to esca
gshow that triasl in the cont
80 gravely difficult and
will for all practical pa
his day in court. Abg
for concluding that i
or unreasonable to

gadn.

8 contract To
al forum will be
enient that he
222 be deprived of
at, there 1s no basls
uld be unfair, unjust,
that party to his bar-

The ins ase presents another situation in which

te international sgreement should be given
though recognition and enforcement of the JCAA
" arbit @gmnt 15 mandated by the United Nations Convention
CN Treaty, the granting of recognition to this award
also be consonant with the expresszed publiec poliey of

Mnited States .

Conclusion

For the reasons stated herein, we respectfully reguest

that the deciszion of the United States District bRkEG ek the

Page 43 of 51
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o Bl

~ Bankruptcy was cntre:t in ruling that the merit opal's
- claim should be examined anew. <:>

POINT I1 E
The Treaties wi ,g

do not Prohib e
Bankruptcy C

Denying Fi
ﬁrhtigF%
&

P The Distrie t held that the treaties with
Japan required th ‘i*?&ruptny Court to grant the arbitral

award the same lity as it had been allowed in the

Japanese cnu:xf 153a). The 1953 Treaty with Japan on

ward

Friends rce and Havigation provides for the enforce-

ment reements to arbitrate.

L 4
$ “"Awards duly rendered pursuant to any such
. contracts, which are final and enforceable
~453\ under the laws of the place where rendered,
Y * shall be deemed conclusive in enforcement
proceedings brought before the courts of
competent jurisdiction of either Party. and
£hall be entitled to be declared enforceable
. by either such courts, except where found
contrary to public policy."

Treaty with Japan on Friendship, Commerce and Havigatiom,
Art. IV, para. 2, 4 U.5.T. 2063 at 1068
The United Hations Convention on the Recognition and

United States
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13"h Enforcement of Foreign Arbitral Awards, acceded to by thef

-}::‘+Unitad States in 1970, contains a similar provision:

§ Fv F‘.._

;;5f.-*' - 2 "Each contracting State shall recognize
Gl PP O LR arbitral awards as binding and enforce. .
t-. Ak g " them in accordance with the rules qff

ey ' procedure of the territory where tha, ol

T e award is relied upon, under the £onditions
A L laid down in the fnllwing. articles. There
eu® = 0 7 shall not be imposed auhstan;%auy more

AR T e onerous conditions or highef “f{eés or charges
rF ol . on the recognition or enforcement of the

o o arbitral awards to which.this Convention
Ty e ¥ applies than are imposedon the recognition
' ‘hia{f' -or enforcement of dqmnatl: arbitral awards."

N &
--ri,.?Unitzd Nations Convention on the Regognition and Enforcement
" " of Foreign Arbitral Awards,.Art. III, 21 U.S.T. 2517 at 2519.
R ' _The Convention, howevég,/declares that recognition and

ol . enforcement of l:hﬁ.:iqwird may be refused.

'-.': p JET T

st AL 3 12 ’!gmgnitiun and enforcement of the

s Ed ‘Hﬂ(ﬁ may be refused, at the regquest of
e he' party against whum it is invoked,

TR \only if that_party furnishes to the

BT ¢ competent authority where the recognition

2: ik oy and enforcement is sought, proof that

b o i g -hw.'” (b) The party against whom the award
“f ~ is envoked... was otherwise unable to present
TS iy ‘his case....

1, Nic L __f' 2. Recognition and enforcement of an arbitral
ey (i, Sl . award may also be refused if the competent

e AT R authority in the country where recognition and
R T enforcement is sought finds that:

j;:;;if KRR - (b) The recognition or enforcement of
. : MW vt | the award would be contrary to the publie

BETL - " a ) United States
e BN Page 45 of 51
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s A | . :
_Tﬂﬂ“;: - policy of that country.

:‘h{:. Art. V, 21 U.S.T. 2517 at 2520

| : !;?‘:"_‘I-h . un. commentator has observed that the wnrQ-prhewise un
..::;-r . J' "“'r‘ to present his case" incorporates in th eaty the basic
I"_ ’,.5;5‘::-' cn:u::pt of due process" Quigley, sicm by the Unitec
_;' ;ﬁ?f;-:TfStltti to the United Nations C on on the Recognition
;5 ﬁﬁif:jfj'ggg Enforcement of Forei al Awards, 70 Yale L.J.
Byt 1049 at 1067,

iy SRR o
R e . New York 1 recngnizes the failure to
.-I__:l'|"

o WL i pruvidl due prn:as round for non-recognition of a

ndes . foreign award. l
R ) No recognition. A foreign country
g ..\{

=

t is not conclusiwve if:

:'k; ;{; Lash > 1. the judgment was rendered under
e e a system which does not provide impartial
: : 3 @ tribunals or procedures compatible with

s the requirements of due process of law.
C.P.L.R. i§3uﬂ. '

Having been denied the opportunity to present its
defense through the oral testimony of its witnesses,

Fotochrome has been made the viectim of a procedure totally

foreign to American concepts of due process. An arbitral

award rendered under such procedures is cbviously subject

to attack. The United Nations Convention, therefore, did

- : --!-- ! Y

N United States
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'E';‘fr*_?; 'F.'I:I_t require the Emkruptcy Court to recognize the Japanese
%" arbieral award as final and binding.
;.Ef,l T:JI .+% - The Friendship, Commerce and ani%@hutj
3 :;1;_,;“ 88 well as the United Nations Convention t from their
'=Ei;.1'5nfnrcem¢nt provisions those arbitral dﬁ found contrary
:ﬂ,ji tn-puhlic poliey of the country whe forcement of the
:."'-_'.i:f"f:mnrd is sought. Public policy {5\ b be found in the
_i;‘.!; Eunntitutiun. the legislati ts, and the decisions of the
.‘:'i:ﬂfﬁﬁurtia oyees International Union
. : s t.ur:.a.l 262 v. Gazzam, .5. 532 (1949). Although the award
_;#ﬁ }:ﬁf the Japan CAA of itself may not violate our public
,:é_;_ _:ﬂ policy, the n which the award was obtained certainly
i« '* ~does. The cement of an arbitral award, domestic ot

;L;brtigu ~4¥?nrent13 defective by reason of a denial of due

?prn: 8 abhorent to our judicial processes. 0Of necessity,

orcement would be contrary to our public policy.

@ The District Court recognized that the result of

his decision was '=r-:-ul:r1.'l.n.g" (145a), and that it "might
- somewhdt disturb the draftsmen of the Bankruptey Act" (156a).
. The Court believed, however, that "some stability of ex-

' pectation in the resolution of disputes through arbitration

to protect against the uncertainties of foreign litigation

seem desirable” (156a).

United States
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L s - It is difficulc to perceiwve that these expectatioms

4% Twill be thwarted by Teascn oI @ Tmial = e --@ zedicre
I 2:&& to doubt

+

" the Bankruptcy Court. Ewven the Japan CAA Q
:;'f_ ﬁﬂ that its award could be enforced in thisgcq try (57a).
A I;‘ Copal, moreover, when served with the:zr ]

ree's order, was

W placed on notice that the Bank ourt claimed juris-

_ diction over Fotochrome and perty. The filing of a

- petition in bankruptey is% veat to all the world"”
International Bank v. , 101 U.S. 403 (1880). Copal

"~ could have readily pTeditted thar its insistence that the

arbitration pru:th-Hithnut the presence of Fetochrome would

- s CONCLUSION

i

0 QJSS\ .Fatnchrﬁmz. as debtor in possession, lacked the

authority to submit to the Japan CAA its defense to Copal's

:lnam. The refusal of the arbitrators te order the hearings
held in abeyance until Fotochrome's authority to proceed
was granted, constituted, under American precepts, a denial

of due process of law. Arbitral awards rendered without

United States
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FOTOCHROME District Court

Factn The arbitration was initiated and the hearings wers héld before
the Bankruptoy proceedings., Arbitration tock pldcein Tokyo (C.d.d.d.)
Both parties (U.S. and Japan) participated. '
Bafore the award was rendered Fotochrome I,'__I'I?..E.J filed for bankruptoy
errangements in the U.5. court, The Heferes ordersd a stay of all
procesdings including arbitration. Tharedfter, the award was rendered
and a judgment entered ‘on’ Japan. The\bamkruptoy judge refused the
award, and ruled to rehear de/nowo.

Diastrict Court
The bankruptcy Judge hut B0 jurisdiction in personam cver Copal to
order a stay of the arbitration.
According to Jaganese law the award is fimal.
The New York/Cobwention, through the Supremacy Clause, compels a°U.S5.
court to grant the same finality in the U.S5.4.. This takes precedent
over the Sosestic law which in such situation would have barred the
enforosmebt of an award rendered after filing arrangements for bankrTug
The award say be confirmed.

Note An interasting obeervation of the court is: "Ain American corporation
facing imminently unfavourable arbitrations abroad may not file for
Chs II arrangements in the U.S;A. to avoid final and binding arbitral
Judgments abroad".

Obsy,

Finally I think this is rasther & question of U.5. Treaty Law (through the
Supremacy Clause & treaty supersedes natiomal law), than of public policy.

It could have bean argusd that rendering an award, notwithstanding bankruptoy
progeedings, frustratee the U.5. proceedings to the arxtent that recognition of
such award would violate the U.S. public policy. (It could have been based on
Art. V para. 2 under b.). But thie point does not appear explicitly in the
opinion, Any way, altbough banmkrupitcy proceedings are underway,; arbitration
may continue abroad, and the award be submitted as provablMQAD{al@Ser the
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At the cutset the court noted that the Bamkruptcy Judge lacked jurisdiction in
personam over COPAL to ismme an order staying the arbitration.
Unclear is the guestion whether he could even stay & domestig wrbitration.
Hor is it clear what should be dome if an wward is filed axg proof of claim in
bankruptcy (Sect. 63 a (5) of the Bankruptcy Act). »
The angwer to the first question was negative. An arbitration commenced before
the filing of bankruptcy may continue and the award ida valid determination

on the merits and unreviewable by the Bankruptcy Colirt, even if ths dabtor
did no looger participate.
The award isself, however, cannot be filed as a'¢laim of a provable debt seduced
to judgment as it is required for by Sect. 6% & (5|. The award should have
attained the status of judgment. Although under Japanese lew the award has becor
effictive as a judgment, an actual judgmemt\has not be entersd upon in Japan.
Therefore it canmot be recognized and anforeed as a judgment in the U.S.Ai.
The enforcement is mandated by itmk Art.\IYI of the NY Convention, But the filing
of the sward was premature, since PONOCEROME should be given the right to assert
the defences for non-enforcement.gf\ ATt. V para. 1., and since, as it is explain
above, a Judgment on the award was :riq'ui.rid... The District Court ie in thie reap
the sompetent court, )

The court observed in the'\beginning that this case is deciddd without relying
on the public policy of Azt V para. 2.

The retroactivity pf tPe NY Comvention was mentioned in note 3 (referring to the
cbservaticn made-ib the District Court).

Hote £ 4 refarsy 1o Art. VIL. Notwithstanding Art, VII, the KY Convention is
deemed to fake frecedent over the Treaty of FCN with Japan.

United States
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