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city pursuant to lawa there in force and
that decision of twe of three arbitrators
shoild be final and where parties in-

voked power of f eourt {o-secore
appolotment o arbitrator and
charterer mo court to va-

cate or itention mward, par-
ties co entry of jodgment on
arbit entered so that federal

rt had jurisdiction to enter
on the arbitral award., 9 105,
1 et meq.. B.

ESL0E)
Although interpretation of charter

States to foreign country was matter of
federal maritime low, eontract was also

&1
g party agreement to charter wvesasl to
Siates District Court for the Sdu
District of New York, Kevi transport: bulk scrap steel from United
ard
 The

and entering judgment
Court of Appeals,
Judge, held that i

diction to enler i
award though " contract did not
ecantain i ent to entry of

on award, and that

Arbltration and Avard =84
Ome purpose of statute requiring an
agreement by partiea o entry of judg-
mant on arbiiral sward by federnl court
before federal court has juriadiction to
do go is to ensure that parties have af-
firmatively agreed to application of fed-
eral substantive law contemplated by the
| Federal Arbitration Act to the interpre-
tation of the arbitration agreement into
which they have entered. 9§ US.C.A. §
i

L. Shipping =387l

Even though contract entered into
between charterer and owner of char-
tered vessel did nat contain any explisit
agreement by parties to entry of judg-
ment by court on am arbitral award,
where contract did provide that arbitra-
tion was to be conducted In particular

£
3 i
i

%ited States
R .a.gﬁvjqﬂt.}o :

pubject to general rules ond require-
ments of eontract law.

4. Ehipplng &=150

Under charter party agreement
placing initial obligation to pay the
freight upen conaignes and providing
that owner of chartered vessel shall have
liem on cargo for freight and thai char-
terer shall romain  responsible for
freight but only fo extent that vessel
owner ia unable to obtain payment there-
of by exerciaing the lien on the carge,

« pwner had burden of taking affirmative

action to secure payment of freight
when consignee failed to make it and
charterer was respanaible for payment of
freight only to extent owner was unable
to recoup Frelght by moans of execaotion
of lien, so that owner which failéd to ob-
tain payment by exercising liem could
not recover from charterer,

5 Arbltraton nnd Award ST

Roview of an arhitration award in a
federal court is governed by the provi-
pians of the Federal Arbitration Ack. 9
U5.CA. 55 10,11

6. Shipping T=30{T)
Even though arbitral sward 'w:

contract between charterer and awner of
chartered vessel to transport steel from
United States to forcign ﬂullbllﬂl'lld-
ing which party was responsible for
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freight charges, award would not be re-
versed where award was not monifestly
in disregard of applicable law., 8 1180
A. 510, 11

Herbert F. Roth, New Yark City
{ Pinley, Kumble, Heine, Underberg &
Gratman, New York City, of counsel},
for respondeni-pppellant.

Jobn J. Reilly, New Yark City (Par-
ker 5. Wise, Jr, Haight, Gardiner, Poar
Havena, New York City, of counsel),
or petitioner-appolles.

Before MOORE, H.FLNHFIELD and
OAKES, Cireanit Judees,

OAKEE, Cirenit Judge:

MNational Metal Conyeriges, Inc., ap-
peals from an order &ntergd August 2,

1973, by the distrief coltrt granting 1/8

Stavborg's motiog hg___m firm a 2-1 arbi-
tration award made Moy 3, 1973, in New
York City,/ 3ppellant raises two main
Iasues on thifh afipeal: (1) whether the
district! coalrt® had jurisdfction to enter
Judgmond on the award under the Fodor-
akMrijtration Act, 9 US.C. § 1 et seq..
achen the partics did not explicitly agree
to the entry of judgment on an award in
the arbitration agreement: and (2%
whether the decision of the majority “of
ke arbitrators should be reversed an
rounda of itz being cither “clearly arro-
pnegus”™ ar “manifestly in disregarcd”™ of
the Jl-r-ll'lu-'l::lhll: lnw, We find ihat the
district court did have jurisdiction to
enter judgment on the award, and. not
without some doubt, affirm the award.

L JURISDICTION OF THE
DISTRICT COURT.

On August 8, 1972, appellant, as char-
torer, agresd Lo charter a vessel owned
by appellee to transport bulk scrap stecl
from Bath, Maine, to Bilbao, Spain.
Clause 37 of tho contract of charter par-
Ly entered into by the partics, governing

L. W nesd not dechds whether linguage of
clnmee I7, ntanding slome, would have been
saificient o confer jurindiction on n federsl
distrlet evmrt hod either parer reainted arbi-

Si0 F 2d—a7in
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the arbitration of disputes, reads as fol-
lowrs =

Any and all difffpences and dis--

putes of whatsoeher nature arising
cul of thias Chérier, shall be put to ar-
bitration in-thg Cily of New York
pursusnt to thd Lows relating to arbi-
tratiom, there-in force, before o board
of thees \petsons consisting of one ars
biteatar to be appainted by the

drn [Bppelice], one by the Chartarsrs
Laprellant], and one by the two mo
chosen, The decision of any two of
the three of any point or points shall
b {inal,

After the steel had arrived in Spain, a
dispute arose concerning the payment of
freight doe onder the charter pariy
agrocment; this dispote was sibmitted
to arbitration in New York City. Both
partiea apparently agreed to submit the
dispute (o arbitration under clanss a7,
g o court netion was bropght to en-
foree that clause, Baoth parties appoint-
cd ong arbitrator. Hoth parties agreed
{presumably becasse the twe appoimbed
arbitrators were unable te agree) to the
appaintment of o third arbitrator by the
district court bebow and accepted that
courl’s appointes, Both parties particl-
pated fully in the arbitration itself, in-
cluding the submission of bricfs, calling
of witneases and presenting of argument

to the arbitrators. After an sward for
appellee had been handed down, appel-
lant petitioned the district court to mod-
iy o to 8
U8.C. § 5 Onlyon this appeal does ap-
poilant raise, for the fiest- Lime, the
question whether the distriet eourt had
jurisdiction ta enter judgment on the
award. Appellant reliea primarily on
this court's recent decision in ¥ ¥.
Tarryvtown Associstes, Inc., 477

-19‘4'3} Sinee we agres with appelles
that the I:u:nmlnn of clause 37, coupled
w:l]: the conduct of appellant here,} was
sufficient to confer jurisdiction on the
district court to enter judgment on the

fration. thus forcing the othar party o Al
tempt to enmpel arbitration osder © VB0 §
i

United States
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award pursuant to & JEC, § 8, we do

not consider the aliermative argument

advanced by appelles on the basis of the

L-mml:mn on tho Rocogni §|gn pnd En-
t of Faret Awnrda,

5 UELC. § 201 of seql The fact that
the guestion was raised for the first
time on appeal is immaterial since the
jurisdiction of the federal district court
ian at stake. Ses e g, United Stales w.
Heywird-Bohinsen Ca. 430 F.24d II!TT
8. 1021, 81 B0t 582, BT L.Ed.2d
{1871},

[1] As this court stated i
477 F.2d ot 210, the langu
n: un

C. § 9 is quite speeific in

agreement by the partied ntr}' of
judgment by a ledernlSEn teforoe a
i n o do s0;

federal court has j
section 0 stales |
couri may con T#m o

ederal district
arbitration award
feir agreement have
gment of the court
upen the award mdz

purs the arbitration, . .
(1] of this provision is to en-
the parties have affirmatively

to the application of the federal
wlantive law contemplated by the Aet

to the interpretation of the arbitration
agreement into which they have entered.
See Coenen v. K. 'W. Pressprich & Ca,
463 F.2d 1209 (2d Cir.), cert. denied,
406 U1.5. 949, 92 S.Ct. 2045, 32 LEd.2d
237 (19721, Ses generully Mote, The
Consequencea of a Hroad Arbitration
Clause ognder the Federal Arbitration
Act, 52 B.11.L.Rev. 6T1, 589-5446 (1972).

[2] It is truae that clanse 37 does not
contain any crplicdt agresment by the
parties to entry af judgment on an arbi-
tral award. The guestion for us s
whether that omisaion preclides-the im-
E_F,bp.qlinn. from condurt, of conpent to
such entry. Varley, of course, did not

2 The eummentntors appenr to b= in disa-
ererment on thisn guestion: MeMalos, Im-
jilensentation of the Usited Nafloss |onven-
tivm vm Foreign Arhitral Awands i3 the
TUnited States, 2 IMarl. & Comm, T3,

(Convention npplisa

Askon.

THMT4Z {1091
awnrds mads in Unieed Sowtea) )

10ED (2d Cir. 19700, cort. denied, Qi) |:

kol that comsent must be éxplict within
the arbitration clouse !:u?l.i' or even in
same document incpsparal

made cut for purposes of @ U,
8 by the reference to the “rules™

the American Arbitration Associntion
iAAA). This court acknowledged in
Varlew, ma it kad proviously in Reed &
Martin, Ine. v. Westinghouse Electrie
Co., 438 F.24 1268 (24 Cir. 1971), that
such "rules™ eould be iseorporated into
an arbitration clooss, thersby establish-
ing the requisite “consent™ of the par-
tiea to entry of judgment, if the “roles™
so provided. The problem for appelice-
in Varley was that the “rules” there
made no reference whatsoever to entry
of jidgment: indeed, the AAA had ree-
ommended that a separale and distinet
clause be written directly inta the arbi-
tration agresment to achieve that. pur-

Clause 37 contains two provisions
bearing on the question. The first Ia
that arbitration was to be conducted in
the City of New York “pursuant to the
Laws relating to arbitration there in
faree . . . ." The second is that
“The decision of any two of the throe
[nrbitrators] . . . shall be final”
From the first, it may be implied that
both parties—particalarly appelles here,
n foreign corporation-—had consenbed
both to arbitrate in New York City and

to be served with process in New York to
enforee any arbitral award that might

be forthcoming. Thus, the provision
would have protected appellant if, imter
alig, appellee kad refused to submit to

Ameriean  Arhltration : Aocesshon Arrives n
the Age of ¢ United Staten Imjle
ments  Fpited Notiona, Convention on the
L#eognition nnd Enforeement of Foreign Ar-
bitrnl Awanbs, 3 BwdLLBee. 1, @ (1071}
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arhitration? The second eliuse clearly
expreases the intent of the parties that
the arbitmators’ decision as expreased in
the award was to ba "final.” Whatever
“Final™ means, it at least expresses the
intemt of the parties that the [asues
i joined and resalved in the arbitration
| may not be tried de nove ln any court,
state or fesdbernl, Thus, the only point
left open for conjecturs by clouse 37 ia
whether the parties intended for judg-
mont to b entered in o federal. as op-
posed te o atate, court. Where, as hers,

s that either party was partical
cerned that an sward mla'h
in federal court: their m
that the award should

Whatever doubt
tent of the parties from Lhe |
clause 17, that !
to this case as re-
L an early stage, the

conduct af

counted 3

pmuq: ral eourt was invoked to
t

appointment of the “third™
nrhi Alter arbitration, sppellant
in feadernl district court under 0

&: § 9 to vocale and/or modify that
Under these circumstances, it
s abundantly clear to us that both

l:mrm. on any arbitral award entered,

% parties in fact consented to the entry ¥ of
wtif thin was sufficient te permit the

@ oxerrise of jurisdiction by the district
@ oo,
[I. REVIEW OF THE AR-
BITRAL AWARD,

(3] Appellant's other claims may e
stated varionsky that the arhitrators’ de-
cigion was “clearly erroneous,” or waa

“in manifest disregard of the ppplicabls
law,” or ameunted to 8 "reformation” of
the charter party agresment, Although
interpretation of the charter party ngree-

3. Thin weuld clenrdy bo triue even if appellnnt
hasl wmaght 16 hive the nward enfuresil in
New York sinte courte.  Hee e g, Samin-
vurfl Homih Americes Mineesls & Mescling-
lism Coep. v, ‘Tikval Mising Co., 430 Miscd
i = MUY R 16T (Ban eI

Y spihatnmtive law to be applied ta I.u
terpretation of the contract ilsclf
eral maritime law, i seems do

427
ment here | jsspe s clearly a matter of
federal maritime law, “the charter
party is mercly a subjpct- in
general to all the and reguine-
ments of G. Gilmore- &

C. Blnck, f Admiralty 172
{1857). uthors have also oh-
served that ngle shoft (amd aftem,

ta t ifiate, obscure) expression
Frid a whole set of complicated
i perfectly familiar to those

‘\ regularly in such matters
S0 odd, and they eonclude that

such o field, it is not surprising that
arbiteation . . . has largely taken
the place of litigation.” fd. at 173 {foot-
nate amitied).

As ia the usunl charfer party case, id.,
the charter party here was negotinted by
brokers for both appellant and appelles.
The facts surrounding the vorage itachf
were not in dispute hefore the arbitra-
tors. The vessel, owned by appellss, laft
Bath, Maine, an or about August 1T,
1992, carrying 4,091.95 long tons of balk
scrap steel. The steel was consigned to
one Hosal, “FOB. stowed wemsel™
Under the charter party, freight waa
due to be paid by August 24, 1972, with
Tosnl having the initial obligation to
pay the freight! Rosal did not pay the
freight by that date, mar had it besn
paid ot the {ime of arbitration. The
parties agres that the balnnee of the un-
paid freight in §32, 742,61,

The veasel arrived at Bilbop, Spain, on
or about Aogust 27, 1972, Discharge of
the cargo commenced on' August 28,
1972, Under date of August 30, 1972,
pome hours prior to the completion of
the discharge of the enrgo, the president
of appellant charterer wrote it hroker a
letter and enclosed a check to cover
[reight “as good faith of cur guarantes
in the event freipht payment i- not
received from Hosal. . . At

mupﬂintpu-iutunnﬂlﬁuufﬂa

4, A bill of Idding designoting Roml am the
rumizgied dhl cenfaining the clnmss “Frelght
prepaiEl na per charter party™ wae (eed
prior to mmiling bist both parties hers conesd-
el ot arbitration that the freight bed Dor in
fnct boss prepoid.

; United States
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cargs discharge on August 31, 1972, the
charterer roqguested that the discharge
hie diseontinued because of Rosal's fail-
ure to pay the freight. Hosal's failure
to pay with a fuct known or that ahouwld
have beeni kbown Lo the owner appelles
heraise o tyrpirwrritben addition ta the
chorter party stated “Freight to be paid
to Den Norske Creditbank, Stavans
ger, Norway, aceount 0. H. Meling
[appellom],” ™

In dispute below, then, was the «

spansibility [ar the payment of §
in a situation where the consigngd

al, had falled to make it nt
contended that it was the in the
parties that the charfere ignied
to pay only fo the exts OWREE WaS

unahle to ohiain pa
its licn. Appeollant on clause B of
the charter park, renada inm perti-

nent part as fol
Dwu&rﬁclhﬂ ahall have a lien
L for freight . . .
lﬁ ra [appellant] also remain re-
B I¢ for freight . . ., bmt

a puck ertent on the Chemers

ge beem mpmable fo abioin papment
thereof by ezercimmg the Hem on the
oarg,

{Emphasia added. )

The clear import of this clpu=e, taken
alone, is that appellant remained respon-
gible for pavment of freight only to the
extent that the nppells wins unable to
recoup freight by meons of execution of
the en it held on the carge. As a prae-
theal matter, this clanse would cast the
burden of lnking affirmative action to
seeure puyment of the freight due opon
the aily party to the agresment guiran-
teiml to have a representative ot the
seone where the carge s discharged (the
aowner'a ship's captain), Despite thia
claguse, the ewoaer, gware of the fact that

by exercise of

5  Dempiming oo the peistesl  elineier poeey
frim waa & fliease that cosigsidscial the ar-
eamgemicil alove, bt phe Prpewritten sshii-
tos plaindy enilrmls,

B The magsraty opinkon fllowed 1lils srafe
ment with thin sentenes “In phkls cass, ILoanl

500 FEDERAL REPORTER, 24 BERIEB

thie freight was not prepaid and that the
consignes waa “initially obligated to pay
the froight,” did
ment by exerei

Appelles the majority of
the arbi found, that
clause 1 charter party contradicta
L therefore the troe intent af
i must be otherwise ascer-

Clause 1 in pertinent part reads

Freight to be telegraphically remit-
ted to Owners by Mesars, Bosal E.
Madrid, the Receivers, Charterers fo
remain fully respomnible for fulfill-
ment of charter party.

{ Emiphasis added.)

The arbitral majority apeaks of “con-
tradictions” in the charier party (pre-
sumably between elausés 1 and 8) and
goon on o point out that *undor Spaninh
law the master may not delay unloading
the cargo becanse the freight has not
been paid. He must complote discharge
and then, if ke desires, he can petition
the Court to pot the carge onder lien"?
{ Emphasis pdded,) PBut Bpanish law,
wiich would permit a lien to arise aftor
dinchurge npparently even in the absence
of 0 chartor party ngreement to that ef-
fect, ia mot at all inconsistent with
clause B,

The arbitral majority then went on fo
inguire whether- the master, after dis-
charge, should have compliod with elauss
B by instituting lien procecdings in the
Epanish eourts} “in the foee of & bill of
Inding which stated the freight had been
paid?™ In light of their previous find-
ing that both parties wame guite awars
that the freight had not betn prepaid,
are note 4 mepra, we fail to see any rele-
vance the bill of lading might have to
the obligation of appeiles under clause

liwhl & bill of lnding which stated the frese't
hml Been prepeid.™ ‘The majerity aleonls
Laving stafed that this LEl of lading ==
hoown by all parties o be fncoreset ke oL
reapeet, see nhile o supes, it tresmeal O
the hill of lading is difffenlt to comps it

“  United States
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A’ Jlu we view it, the majority, in ef-
fect, rend clanse B oul of the charter
paFLY.

[4] It seems rather anomalods, But
had the arbitral majerity lailed to ren-
der 4 written opinion in this case, our
ability—ignoring the guestion of our
pover—ito review that decision would be
greatly limited. See Scbel v, Hertz,
Worner & Caoo, 469 F.24 1211, 1214-1215
(2d Cir. 1972) % Indeed, the AAA ap-

I/S BTAVBORG v. NATIONAL METAL DONVERTERS, INGC. 429
Cite as S5 F20 420 (07

gation under the Fedoral Arbitration
Art to affirm the gward.

[53] As was in Sobel, supra, -
“the extent of an a 'n obligation
to cxplain his & rily relat.
ed to the review af it
468 F.2d o The Sobel court did

parently diseourages the practice aof _ Arbitra~
itten arbitral opinions in order to : Act, 9 US.C §§ 10 & 1118 Appel-

the arbitral process from an
d.[l!i.:.l I't'l'l'r:'l.l" Fni:-l.*ﬂ. I:nwnvrrr
reasoned opinion that is, m
clearly erroneous both in

pult, wie are confronted wi =
tion whether it in nev our ahlis
7. Tha ilbisssting 1 ook the view

that the Lill of |lnding dhould sop B reml 28
indicatling that iilat hiasd brem prepail
Bwicamen il i Frepaildl on s

Charter o and Ehe vhorter party HAself
rlenrly & thmt the Freight hasl ol
fwpn

wns ibralt with early im this

-

jiresadrvs | dlstinting bl woers aafe of
Svigw, @i the oos |l @ te |erulibrine
FrdRlal Ly e pifssncs: &F absefcs of &
WRLErE nfigim by e achiltoinrs th raees
whiete giestines of Inw hael been foeeseroesl
for the vourt. In Kleine v. Catnrn, 14 Fal
Can, o T (Nao. 79000 CC D Mass I8145.
Rrory atated that, “under an upgquebified aab-
mim=ion,” il the jwrtbs mean for the ek
temters “lo toke upat themselves the whale
Frupanuibility, sl ool o mefer 2 I ke

R 1111 S 1|Mml‘ll' f@_,::_‘l_lj_"'_'
cuwrt wihl on 8 point of law. the award

|T—_1__"HF'*_EMW 1o T set malden  Ad, &6f Jik
A win, hawever, 6 ocase b owhicli the
portkes Gl sgresil rhar  the  arhiiroters
shnEld "ilechile socanling o Low, @il | wers
the arbiiFaiors e make a) msfake,” that
misrtnks was o b refecrrsl o fhe eanrr for
e review, [Dealisg with the case i whick
powinr Ta o review gquetions of law had Been
pirgssrvial, Htory observest that, in the ab-
eemiw f A rensonsl opndom by the nrbhitrs-
tors, “it woulkl have deservel very grave
vanslderation, wheebher wa roghl, By ellinter-
il evidenee, have szaminsd infy the sxinpenes
ol &ny erroes of baw™ fd. The Justice
then hielil chnt, whers e arbitestors  lincd
given the grounds for thelr destsion (some-

[ 1 i
% aif the [Eepaibdie by Me Justhee Sy,
&m lttimg nm Cleeust Joseles, wan caeefoul
i

lant's briefs before this court signifi-
cantly eontain not so much as o passing
reference to & UEC § 10, which is the
only provision of the Act which is rele-
want to oir seope of review. That sce-
tion, reprinted below,™ exhausts the

thimg hn did not recesamsend highly), thelr
decinbion  "ompe before fthe ocewrd, . .
mmmndlrhﬂhlullﬁi-kﬂm
ness, jewied by lezsl principles® Id st TH
Teemphmais silded ).

8, See MNowe, Commercindl Arkitration: Ex-
panling rha Jisdicial Hals, B2 BMion L Tev.
T8, 1231 5. 108 (1905).

id. Appellant suppmis that this cowrt has
power fo vacate the owand oader 38 UEOC
4 21045, the geserml Joficial Ceda sectien pe-
lating to appellate review, if smch m sction
would “he just umider the circussinneen."”
TMini provisios, Lowever. con bEndly b
rheought o expand the seope of revicw Epe-
cificelly toflored by § D50, (8 10 & 11 &
thet roview of arbitral awnnln eoder  he
Frderal &ehitratinon Ack.

11, In either af the following casm tha nited
Hinten coprt (o amid for the district where-
in ths nward wns masdes maoy moke an arder
vaenting the award upon the applieation of
uny party io the arbitrnebon—

{n) Where the nward wan procured by
rarruptbon, frand, of Eodus seane,

ib} Whore thers wan gvblont partislicy
or enrmaption in the schitratom, or sither
nl oheemm,

fel Wiers the arbitraters wene gailty of
mimcnndined  En refuming  fo- pestpome  the
benring, npon sulfldest cones shown, or in
refmaing to hear ovidence pertinent and
materinl o the controversy; of of any
otlier mishehavior by which the righta of
any party have been prejodised.

[d} Where the arhitrators exoesded their
powers, or mno imperfectly exeuied them
that n motual, final, ned defisite swrd

Unjted Stateé,.'h :
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grounds apon whichk the district coort,
or this court on appeal, may disturb the
arhitral apward, Appellonts do wot ad-
vanee any colorable clum under subsec-
tioma (a}, (b} or {el; we are left to
consider whether their claim falls under
gubasetion (d).

Appellant argues that an  arbitral
qurnredl may be mod(fied If that award -
ther “munifestly I:lrl'.'ln-lr'dﬂ- the  lowe ™
citing Wilko v. Swan, 346 U.5. 427. 74
R.CL 182, 58 L.Ed. 168 (1953), or is “ir-
wational,” citing this court's per curin
aeigion in Marey Les Manofacturi
Ca. v. Cortley Fabriea Ca., 364 F
{19687, in which the panel re
fedieral low as being the same
York luw on the subject,12

In Wilka v. Bwan. Court
was presented w question
whether cerlain of the Sari-

ritiea Act of 1 lidated a stipula-
tiom In i ufthaser of securitiog
agreed tn ny differences arising
out of th e by recourse to nrbi-
tratin Court, in apswering this

the affirmative, seemed to
augh it clearly did net decids,
decislon by an arbitrator disre-
ing the applicable securities lows
id have been reversible under 8 1.5,
(. § 10 when it stated that

1

mpen  1lie suhieet  motter mihinitisl  wos
moE minide

ol Whern an pwsrd & veated and e
thoee within which e apresmest regmire]
thie nwnrsl io be mmbe hos ot expieed he
voiert Ay, i e olisetetion, Jdieect 8 e
barimg by the nrbiteaiuns

BILAAY § 10,

12 The Warew conrt cesentinflly guoted  (he
Xow York Coeart of Appenls decision in In
re Fservyele Corp,, 0 NY.04 TEN, EWET,
T4 N Y224 6N INT-EM, 174 NOES AL
HE (19010, Thnt decision n fufi follsd far
its *irrationality” propesition on Im e Mo
thomnd Uil Teeslarer o 8 XY.04 77, =,
o NV E.S BS1, PAS, 171 NS A W5
(M), where the Ceare af Appean wnid
that wmrhitrufom may be anil e Lave "exs
mrmled thelr powers’” under | HE2(4 af the
New Vark Ulvll Prosties Act “only if thoy
pave & conpletely irrationsl constroction e
the provisions in dlispuen ssd, 0 effect, mmbe
n new contraet for the portées,’™  The Inn-
panee of 0 TS0 § 10d) tracks the lan-
gungr of § 1-HEZ(H] exncily.

&

While it may betrue . . . thata
faflure of the arbitrators 10 decide in

neeordance with th mions of the
Herurities  Act “constitute
grounds for v award pur-

f the Faderal Ar-
that failure wonld

suant fo

submizaiona 2

of the In' by 'lhu

in contrasi to manifest

are pob sabject, in the fed-
[ courta, to judicial review for er-

ror in interpetation.®

M6 U.E. ot 436437 (emphasis added)
{ footmote omitted), & waa Juostiee

Frankfurter, dissenting in Wilke, who
emphasized that “Arbitratora moy not
disregard the law." [Id. at T Tn
any ovent, thia court, citing simultaoe-
ously both the Wilke majority and dis-
senting opinions on the point, embraced
the "manifest disregard™ test, saying,
however, that it is an *“axception™ that
must be “severely limited.”™ See Trafal-
gar Shipping Co. v. International Mill-
ing Co, 401 F24 56R, 573 (2d Cir.
1968) ; Saxis Steamship Co. v. Multifaca
International Traders, Ine., 376 F.2d
577, GBZ (24 Cir, 1967), See also Office
of Bupply, Hepoblie of Horea v. New

13X The larter seniesee, ungrammatical o
nirnctars, wan tuaiscesary fo the decision
in Justice Jnckson, cencurring pointed owt.
EHE TLE. st 415470, How courts mre fo
dastimpudsh im° the Soproms Court's phrsss
beerween Cerromomss  interpretstdoa’™ =f &
whiftuit, ar for that matter, & clamee in W
confrast, and “mamifet disregaed™ of it wa
il mol kmow: oo mas's  “interpretntion™
may i amnthes's “dlarezard.® Is an “lrra-
tional™ misinterpertstion "m-tlﬂ iisire-
gard" Y

4. Juailen Fragkierier weni on o say that
“appirapsiate  means for  jodlelsl  soruting
muat be fmplied, in the form of some record
wr opinion. howeyer informal,  wherchy sueh
complinnes {with the stntote] will appesr,
ar wast of [ will ngeut the awerd." [
Thin very ehenrly in pot sow the law in this
circwit, Sobed v. ez, Warnen & Co. s
pro, theugh which rmma g, they chicken of
s jilicial roview or the ege of no recond of
rensons which can be judiciofly reviewsd, re-
muina & bit of & mysteEry.
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Cite as 308 P34 120 (19740

York WNavigation Co, 4689 F.2d 277,
TT0-380 (2d Cir. 1972).

IMuosteative of the difficulty inferior
courta are having in “attempts to defline
‘manifeat disregard""™ is our own Sobel
v. Hertz Warner & Co. 469 F2d at
1214. The Sobel court moted that it “ia
a truism that an arbitration award il
not be vacated for a mistaken interpre-
tation of law o e citing Wilkko v,
Swan to that effect. [Id. The court
then said, *But if the arhitrators =i

roore the applicahle lnw, the lite
plieation of & ‘'manifest disrega
ard should presumably compe

of the pward.” fd. But pecha -

bric “manifest disregard™ ter all
pot to be given independ ificamce;
rather it is to be in only in the
context of the i proviaions
of 8 UWEC. §f 1 & 31, as Chiel Judge

in court indicated

Mavegarione v, Chi-
odine Bnles Corp., 274
12d Cir. ), eert. denied, 563
&8.Ct 1612, 4 L.Ed.2d 1727
wdge Clark there said that

s

|.|E¥J.

he mizapplication . . . of . . .
of contract interpretation does

rige to the stature of a ‘mani-
fest disregard” of law.™ [fd. He also in-
dicated doubt aa to the current validity
t that time of the Wilke dictum—"man-
Jdest disregard” by the “But ef™ cita-
tian to the only subsequent Sopreme

15, The firer mentiom we Cimd of thds plicnss
b kit [Thiced Himtes v. Farrmgnt, 80 175, (32
Wall,) Gusl, =2 LFd 8579 (1574). [m that
mae, noprige dispote copnizable s admirsby,
the parties bl acgreed, after commensement
ol wide, to wubmit thewr dspote to arliitro-
fiusw, alike swevutory sgreements &0 srbi-
rele, withmisdione 0 orbhiteatisn umder the
mpprvicinn of ndmiralty or nw comres e
pirently  semeratesd  little or opo antipethy
froiw the jwilicinry. Note, The Canseguesces
of n Hromd Arbitrntos Clssse Under the
Federal Arbdrestion Aet, G2 FILLEev, 6t
AL The uarm i }"ﬂ.rr-ir-l nipimd mever
thilman thint mintokes of “lnw™ made by the
arhittaiofe “rowlid hove been correcial in the
voirt below, npd can be correctad here™ D
il 423 The Cowrt then cennimnsl ©

The awnrl was plss liakls . . b e
wet mmide - ., . [flor rxeesding the

power ponfereed By the sobmissicn, foc—

Court case to address this subject, Bern-
hardt v. Polygraphic Ca, of America,
A60 U5 188, 76 5.

(1956). In & Court negat-
ed the posafbil 0 nonitat-
utary, * " standard to

hridge, 62 F.2d T2 (1932),

within their jurisdiction and  do not
reach an irrational resolt, they may
‘fashion the law to fit the facts befors
them' and their award will not be
amide because they erred in the
termination or application of the
L J"A%d F24 at 43.  Even under
this test, if it is indeed *the same™ as

neous the arbitral majarity here was not
Irm'IJnrl.I].I:r L

[6] Al of appellant’s claims here re-
duee to the proposition that the arhitra-
tore misconsiroed the contract. The ar-
hitral majority justified reading clause

manifme mistake of low, fer frood, sod
for wil thn rossons on which awands arm
et nubile |s rowcs of lnow and chaneery
fd, Whatever rhe Farrooul  Comrt meant by
“mapdfeal mnivraks of law.” it dRhl oot ex
sy owverrals i Coart's statemant some
twin dleraalis earller ther an nebdtral swand
will mot he seg “mmide for ermor. either in
low or fect.” Horchell v, Maorsh, 5§ TLE
(17 Mow.) 344, 340, 15 L.Ed, 4 {1554).
Even wers wo fo read Forrogud &8

ting full meals review by ndmiraliy coorts of
all guestions of low decided in srhiom
Farrugui wasn necemarily an tlin
point by the ennctment of the Felersl Achi--
trutios Aet in 1925 —absent whatever gloam
was ziven & by Wilks, s modified by Serms
diprild.

i

I8, Her niote 12 sepra. e -
* “United States -
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8 out of the charter party by consider-
ing clause 1 to conflict with it and then
by placing heavy relinfes on the Awgust
10 letter from appellant’s president, su-
pra, which seemed to acknowledge that
appellant was responathle for the freight
given Rosal's failure to pay. In a court
of low, this cvidenee would probably not
have been property sdmitted if, as wo
feel to be the case, the intent of the par-
tiea were made abundantly elear from
within the four earners of the charie
arty., Even if admitted it should
een entitled to little or no weigh
the letter was delivered when -
charge was almost comple "
check necompanying the lo e
keld im eserow pending ot by the
ownier Io SecUre payme thi con-
signes. We se2 no waver, o re-

verse the award #h it is bused
on a elearly crr@ interpretation of

hiteter arbitrators’ mis-
bet corrected, simple

iong of controcls do moet

t affirmed.

):

must respeeifully dissent.

I agree with Judge Onkes' statemenl

t & majority of the arbiteators have
read Clause B out of the charter party.”
However, | eannot agree with his conclu-
sion that appellant’s clalma here “reduce
to the proposition that the arbitrators
misconatroed the controet™ nnd that the
arhitrators’ decizion, which he cobcedes
te be “clearly crroneous” was based
upoa a “mizsinterpretation of tho con-
tract.™

Ag I see i, we are not confronted
here with a mere error of law or mis-
construction of an agreement., which
would be insufficient to justify judicial
intervention, see Saxia 5.8, Co. v. Multi-
faes Intermationnl Tradera, Ine., 376 F.
2d 577, HEZ (Id Cir, 1367); Amicizia
Societa Mavegaziona v. Chilean Nitrate
and lodine Sales Corp., 274 F.2d B0G (2d
Cir. 1960} (construction of contract
term “doable rigged™), but with a deci-

@%NSFIELD, Cirenit Judge (dizsent-
1

pion which manifestly disregards the
clear and unambigucus terma of the

cantrolling contrsc which the ar-
hitrotors' . mmdwhich
finds no rovisions of that

contract ar
mlluint-l:

427 (1863); United
5 v, American Mig. Co., 363

EE-E 34 Cir. 1964).

The pertinent provisions of the char-
ter party contract are erystal clear and
there i@ mo conflict between them.
Clause B plainly and onambiguously pro-
vides that “Charterera shall also remain
respongfble for frelght . . . bat
only io such extent as the Ownera have
been unable to obtain payment thereaf
by exercining the liem om the cargo.”
There iz not the slightest conflict be-
tween this specific obligation and the
Charterer's general duty, as set forth in
{(*lanse 1 of the contract, “to remain ful-
Iy responaible for fulllllment of chuarier
party.” The charter party obviously, ob-
ligated the charterer 1o perform various
obligations, including payment of
freight arcording to the terms and con-
ditions af Clapse B amd other specific
dution according to the terms of other
paragraphs of the agreement (e. £,
stownge of cargo, payment of demiir-
rape, wharfage, literage, subletting, lay
davs, ete. ).

g Thuth:ﬂh:tur:rhlnﬂnmdhl
responsibility for fulfillment of the
charter party, iocluding the chligation
to poy the freight upon the owner's com-
plianee with Clouse 8, and the Owner ob-
ligated itself first to seek payment “by
exercising the lien on the cargo” The
Owner clearly foiled to perform this lat-
ter obligation, which was & condition
precedent to its exacting payment from
the Charterer. The Owner should either
have obtained payment of ths freight
from the consignes prior to or at the
time of discharge or, upon completing
discharge, have petitioned the court for
an order placing the cargo under lien.

United States- =k
Page 9 of 10
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Cldm we Fld} 17300 K20 (1DTE0

It did neither. [ta failure to perform
ita oblipation was not cxcused by the ox-
istence of the Charteror's August 30,
992 letier to iln broker enclosing a
check for the freight, mince the letter,
aside from its not being part of the con-
troct between the parties, was Lo be held
in eserow pending the Owner's fulfill-
mont of ite obligation to secore payment
from the conslpnes,

Although we are obligated to awi.d&

of the eollective bargaining agree-
ment: he does not sit to dispense his |

\rcl’m enforcement of the sward.™

frustrating the parpose of arbitratio
vhich is to resolve disputes quickly %‘:ﬁ'& U.5. at 55T).

inexpensively by minimizing judi
view or interferemnes, we muy
far as to countenanes a whaol

and frrntional award, Tao auld
e to deny due process. ideline
vas well stated by the Court in

. where it

Upited Steel W
maid ;
1 “Woeverthe itrator ia con-

fon and application

Bee, in accord, H, K. Porter Co. v. Unit-
ed Saw, File & Steel Prod. Workera, su-

Since the arbitrators’ award fails to
draw its essence from the charter parly
cantract and is wholly hassless and irra-
tional, [ would reverse the decksion of
the district court and direst the entey of -
judgment vacating the award,

“ United States
Page 10 of 10






