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JUDAGMENT
{As approved by the Judge)

. JUSTICE MDORE-BICK: This is an application to set aside an

order made by Master Miller on 16th October last year giving
leave to the claimants in an arbitration to enfo award

in their favour as a judgment. O

The application is made on three %\ﬂs, It is said,
first of all, that the award is a nul @ alternatively,
that it is not expressed in a form hi¢h is capable of being
anforced as a judgment; and t % that in any event the
court ought not te order th e award be enforced summarily

but should leave the claj ko an action te enforce the

award in order to ena]@.-) crogs-claim to be taken into

account . %

The cn@ t in this case was made in December 1335
and was fo sale of two sachet-filling machines: one

relati ry products and cne for liguid products. Both
mc% re gsold cif Chengdu, in the People's Republic of
A

Under the contract the sellerg, Uni-Clan Limited, were

@ to sell the machines and to instal and test them to che

20
21

22
23
24
25
26

satisfaction of the buyers. The contract concained an
arbitration clause in the following terms:

"All disputes in connection with this contract or the
execution therecf shall be settled through friendly
negotiation. In case no settlement can be reached,
the case may then be submitted to China Intermaticonal
Economic and Trade Arbitration Committee of CCPIT in

AEVENLEY F. WUMNINY & CD United Kingdom
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1 accordance with its Arbitration Rules. The
2 arbitration shall take place at the Shenzhen or the
3 Shanghai office of CCPIT nominated by the party who
4 applies for arbitration. The arbitral decision shall

5 be final and binding upon both parties."”

6 The contract contained no express cholice 4::'

7 law, but the arbitrators have found that it w m&d by

8 the law of the Pecple's Republic of China. b

.

L The goods were delivered to the ra' premises in
10 Chengdu in August 1996. Various die&}ba subsequently arose
11 between the parties in relation machine for f£illing
12 sachets with liguidse. 1In part r, the buyers alleged that
13 the machine was seriously @tiv& and could not be made to
14 work properly. O
15 In April 1 ay referred the matter to arbitratien.
16 The s&llers t part in the proceedings, although they
17 did at omne gt eek to make contact with one of the members
18 of the t al who had been appointed by the Director of the

19 Arhit;%u Committee in default of an appointment on their

e tribunal, which consisted of three arbitrators,

Z20 pagt
@ a hearing in Beijing. The defendanc was kepr informed

ot only of the commencement of the arbitral proceedings, but

Zi$ of their progress, and was invited to actend and put its case,

but it chose to ignore the proceedings, except in the very

as modest respect to which I have referred.
25 On éch April 1999, the tribumal published its award.
27 It held, in summary., that the contract was governed by Chinese
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1 law, that the machine for filling sachets with ligquids was

2 seriously defective and that the buyers were entitled to

E reject it. It held that the defendant seller was to take the

4 goods back (in other words, as one can see from the award, to

5 collect them) but that the claimant buyers were ta<iésgn and

6 pack the machine and provide a limited amount o

7 administrative support. The defendants were rm:l to return

B the price which they had received f[or tnEﬂiEﬁdﬁ. together with

-] interest at 7% per annum to the date nt. They were
. 10 ordered to return the money within Qﬂ:}nths, after which the

11 tribunal directed that 1ntereat<é$/ 1d run at 10% per annum.

iz The award runs to % 1l pages in which the tribumal

13 describea in some dEtail(:EF nature of the contract, the

14 circumstances which ‘;é)rise to the dispute, the submissions

15 of the parties, ﬁ:ludeu with the speaking part of their

18 award and the s which they make.

17 i @;ﬁ st ground upon which it is submitted that the

1g ordexr ter Miller should be set aside is that the award
® is %1 ity. This award, having been made and published in

20 a, falls within the scope of the New York Convention, and

21 attention has therefore been directed to 58.100-103 of the

Arbitration Act 199&6. Mr. Avlwin, who appeared on behalf of
the sellers, the respondents in the arbitration, relied in
particular on 8.103(2) (e), which provides that the court may
refuse to enforce or recognise an award falling within the

scope of the Convention 1if the procedure adopted in the

BEVEMLEY * FEDMENY & OO
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arbitration was not in accordance with the agreement of the
partiea, He has relied on the fact that, as appears from the
award icself, the hearing toock place in Beijing, whereas the
parties had agreed that it should take place in Shenzhen or
Shanghai, at the coption of the party claiming arbi ion., He
readily accepted, however, that in view of the tQﬂ: che
sellers chose to take no part in the prt:u:eerii it i\
impossible for him to submit that any fail to comply with
the agreement of the parties as to ve d any prejudicial
effect as [ar as his clients are r.'ﬂéﬂed- He was therefore

cornstrained to accept that, il tter were to be

determined as a matter of di Atiun. there would be no
grounds upon which the ¢ é
c@.\mstance.ﬁh he submitted that the

to ¢conduct the hearings at one of the

could properly decline to enforce

the award. In those

failure of the trj
two places ide d in the arbitration award is a matter of
such signif ce that it renders the whole proceedings a

nullity. he were right about that, of course, he would be
right %fiﬂ submigsion that the court ought not to order

enfor: ment of the award.

$ It is falr to say that the learned editors of Mustill

& Boyd on Arbitration., Znd edn., lend a certain amount of
support to Mr. Aylwin's submisgions., In particular, at p.344,
they say this:

"If the arbitration agreement stipulates that the
hearing must be held in a particular place, the
arpitrator has no power to 8it elsewhere without the
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consent of the parties,”

and in footnote 7, they say:

*Failure to sit at the agreed venue probably deprives
the arbitrater of jurisdicticn. At any ratce chea
arbitrator should assume that this may be 2?2):352 and

act accordinglwy.® 2

It is Mr. Aylwin's submission that th reement as to
che place of the hearing is of such [undar i imporcance in
cthis case that it is a condirtion of a \ arbitration, as
Buggested by the learned editors o till & Boyd.
Alternatively he submitted Chatdi 8 at least an intermediate
term, and that the gravity e breach in the present case

wag g0 great as to rende award a pullity.

In my judgmﬂtéc:)he importance of a term of this kind

can only be asse reference to the true construction of
<::> ¥ be that, in many cases, the parties will

the contract.
be suffici t&y concerned about the place at which the

ie to be conducted as toc make it clear by their

agr that ic i= a matcer of fundamental importance. In

$B cases, a different picture may emerge.

The contract in the present case does not, in my
Jjudament, point to cthe conclusion chac to hold che proceedings
in Shenzhen or Shanghai was npecessarily critical in all cases.

One can understand that those locations may well have been
chosen for the convenience of the twe parties. Other

locations within China might have proved very difficult for
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1 one or other, ar bath, parties. The extent to which the

2 failure to hold the proceedings at one of the chosen locations
3 could have a very great, or an entirely insignificant, effect
4 on the parties and their ability to deal with the proceedings,
5 depending on the particular circumstances of the c Ik
& hardly needs to be said that to conduct the pr g in a
7 country outside that stipulated by the partie@uld have the
a moet serious effects because it might wel%ﬁlt in
g subjecting the proceedings to an enti gég:!ifferﬂnt curial
. 10 law. In che absence of any langua ich makes it clear that
11 these parties regarded che wven che arbitration as a
12 matter of critical importan all cases, I think the right
13 construction of this arbj ion clause is that it was an
14 intermediate term, and € the effect of a failure to comply
15 with it must be v \Jthn the light of the nature and gravity
16 of the part;:u‘oé.;_-ﬂ.ch.
17 In € case, the sellers made it clear, at a very
18 early = s that they had no interest in taking part in these
. 19 wo?QﬁB, They were invited to a appoint an arbitrator,
20 i1led to do so. They were invited to take part in the

21 eedings and failed to do so. Mr. Aylwin has very [rankly

E@ conceded that in those circumatances, holding the arbitraticn
3

P in Beijing had not the slightest effect on the fairness of the
24 proceedings and caused no prejudice to his clients.

25 It seems to me that one cannot asssss the gravity of a
25 breach of this kind simply in geographical terms; it is

SEFICIAL AHCHTEAND WRITERS P United Kingdom
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necessary to assess the extent to which it had some impact on
the conduct of the proceedings. Removing the proceedinga from
Shenzhen or Shanghai to Beijing had no effect on the curial

law, and in all the circumstances I am gQuite unpersuaded that
this award can be regarded as a nullity simply on \@gruunda
that the proceedings were conducted in Beijing @gr than in

pone pr other of the two chosen localities. O

The second ground upon which t @ ErE rely is that
d

it is said that the form in which th i8 expressed is
one which ia incapable of being e d as a judgment.

Mr. Aylwin has helpfully drawn tention to the well-known

cage of Margulies Brothera I_? Dafnis Thomaides & Co.
U.K.) Ltd. [1958] 1 L. @ 208, :

That was a case in which a
trade Cribunal direc hat certain contracts should be set
off against othe racts and the resultant differences paid

%ther The Court of Appeal concluded that

by one party
the awar@&ut an award for a sum certain, nor wag it an

award could be enforced as a judgment, because it did

its effect sufficiently clear. 1t was impossible to

$r¢.&in what had to be paid witheouwt indulging in a esrtain
$ unt of aricthmetic.

The Master of the Folls, Lord Evershed, giving the
leading judgment in that case, said this:

® ... when you look at the award and the varying
document of 24 Jan. 24, you have not got a
subject-matter capable of enforcement under s.26, and
it seems to me, I confess, that there is no answer to

ARFTERLET F NUWHEST & OO
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o i that point. You cannot enforce a document which
2 meraly says by way of declaration (in effect) that
3 certain contracts with three numbers should be set
4 against certain other contracts with three obther
5 numberg, and that Dafnis Thomaides & Co. (U.K.), Ltd.,
& ought to pay the differences between them."
7 That case is authoricy for the propositi Qt an
8 award which is effectively couched in purely ﬂratﬂr;-r terms
g cannot be enforced as a judgment, and fﬂr%ﬁider
10 propogition that, in order to be enfﬂ@ e ag a judgment
. 11 under s5.66 of the Arbitration Act I (ag it now is), the
12 award must be framed in terms would make sense 1f those
13 were translated straight in e body of a judgment. It
14 highlights the fact that ar application of this kind, the
15 court is concerned in @s regpect with the form of the award,

16 not with its substa?! :
17 In th§®gent cage, the principal paragraph of the

18 award 18 & ged in the following way:

15 NVLG-10 Liguid Sagging Machine and spare DaArts

20 %ﬂrnh&sed by the plaintiff from the defendant shall be
. 21 returned. The defendant shall return to the plaintiff

22 @’ 85% of the money for goods which has been paid through
23 @ negotiation with the use of che letter of credit,

24 totalling US5131,750. The defendant shall pay the
2@ plaintiff the interest calculated at 7% of the annual
26 interest rate for the above-mentioned money for goods
27 from the day of negotiation from the bank to the date
28 of actually returning the money to the plainciff. The
29 plaintiff does not need to pay US57,750, the remaining
30 gum for the NVLG-10 Liquid Baggling Machine which has

EFTERLEY F HDINERT & TO
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not been paid, bscause the eguipment is to be

2 returned.”

3 Mr. Aylwin accepted that the second part of that

4 paragraph, directing his clients to pay specific sums of

= money, with interest at certain rates, is in suffi cly

& clear terme to be capable of enforcement as a j .

7 submitted, however, that the paragraph must b ad as a

B whole, and that the language of the first éénce isg

5 ingufficiently clear and, indeed, is i 4;;>ble of forming an

. 10 enforceable judament. He submitted &Qc it is unclear in that
11 it does net say in terms who is@%iwr the machine or to
12 whom, nor does it use langua ich the English courts would
13 recognise as language r g one party to deliver up goocds
14 to anocher. He also fted that the relationship between
15 the obligation to r the goods and the cbligation to
16 return the pri net sufficiently clear. Tt is, he
17 submitted, uq,k ear whether the one is contingent on the
18 nther, ther they are independently enforceable.
. 19 % is award, of course, was made in China, and made in
$ negse language. The document f{rom which all those in

21 have worked is a certified translation. But even when a

@ foreign award is made in the English language, it must be rare
23

that it will use terms precisely mirroring those which an

24 English court would use for the purpose of drafring a
25 judgment. The guestion, in my judgment, is whether the award
26 ag it stands (in this case the award in tranglacion) is

EEFTLEY F WihenaT & OO

OFFICIAL SUDETEANT WEITERS

3 United Kingdom
Page 10 of 14



B @~ 8 W e

10
11
12
13
14
15
16
17

18

. 19

20
£
2
24

25

26

gsufficiently certain to be capable of enforcement as ikt
gtands, HNo judaoment is read in a vacuum, and in my Sudoment
there is no doubt here about who is to daliver what to whom,
or what is meant by the expression "shall be returned”. There
can be no doubt that what the arbitrators are dire is
that the machine shall be returned, that is, de ed up, by
the buyer to the seller, and that the seller 1 return,

]

that is, pay back, the price it has receiﬂ#%siur the goods.

I have no difficulty in acce that the language of
para.l of this part of the award § ﬁficien.‘_ly clear to be
capable of enforcement as it = % I see no reason to
construe this paragraph as_ragulring any necegsary
relationship between its<:BF parts. The court skould nokb, in
my view, be astute C iPd difficulcies of construction of
awards or, for tgsg:g;zter. judgments, where none really
exist., I am uf uaded that there are such uncertainties
about the aNing of this paragraph as to make it incapable
of enfz nt as a judgment. It is unnecessary, in those

n

<«

cir ces, for me to decide whether this is a ground upon

\:Effh the court can properly decline to enforce an award under
=

01 of the Arbitration Act 1596.

The third ground advanced in support of this
applicacion is that it would be unfair and improper te allow
this award to be enforced as a judgment in circumstances where
the sellers have a good arguable cross-claim against the

buyers relacing to the subject matter of the award itself.

OFFICIAL SHCATMAMD WHITERS United Kingdom
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This argument depsands on evidence adduced by the sellers which

2 tenda to suggest that during the period while it has been in
3 the custody of the buyers, the machine has deteriorated to a
& significant degree and substantcial numbers of parts have been
5 removed. There is evidence in the form of an affi It SwWorn
& by Mr. David Portlock, the Senior Overseas Mana or

7 Uni-Clan, concerning an inapection of the ma which he

B conducted in December of last year. He h!i;§ﬁhexed to that

g statemant a report of an inspection cut at that time
10 in which the condition of the machf js described as being
11 extensively corroded, with a = ‘§§§f parts missing. Other
12 parts which were not with t chine were said to be
13 available, although they not produced. Mr. Aylwin
la submitted that there (EJFvidence here that, while the machine
15 has been in the of the buyers since the date of the
18 award it has llowed to deteriorate seriously and,
17 indead, :Lnb*mrda, that it has been "cannibalised”. He
1B submitt t it would be gquite wrong for the court to permit
19 the to be enforced in those circumstances because the

:§§§;selt contemplates not gimply that the sellers will

20 A
>
21 turn such parts as they may choose, but that they will
22 re

turn the machine as a whole.

23 My attention hae been drawn agaln to 5.103 of the
24 Arbitration Act 1596, which sets out the grounds upon which
25 the court is entitled to refuse to enforce an award falling
26 within the New York Convention. Section 103 sub-section 3

11 United Kingdom
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¥ i states that recognition or enforcement of the award may be

2 refused if it would be contrary to public policy to recognise
3 or enforce it. Mr. Aylwin submitted, as I think he had to,

4 that it would be contrary to public policy in this case for

5 the court to allow the award to be enforced in a ar which
3 did not enable the sellers to have their cross- caken

7 into account. O

a8 The essential nature of the

9 already indicated, is that, at least the date of the

10 award, the buyers have been, in t. involuntary bailees of

11 this machine and owed a duty & sellers to take reasonable

12 gare of it until it was cq%éFE- d. It is an argument which,

13 to some extent, is diff#::>t for the sellers to advance given

14 the fact that, as [ 3) one can see, they have made no

15 attempt whatsoev remove the machine in the period of

16 almost two }rEEE the award was published. There is

17 lictle in vidence to indicate with any certainty to what

18 extent eterioration or loas of parts has occurred during

19 r.m% od.

20 . My attention has been drawn to the case of Min Metals g i

21 iCermany) GMBH v. Perco Stesl Limited, [19929], CLC, 647, in f:;{
which Colman J. considered certain factors which the court r'%~fi

23 might wish to take into account when deciding whether Jﬁq a{i

24 enforcement of an award should be refused on public policy

25 grounds. In that case it was alleged that the procedure

26 leading to the award had been sericusly [lawed., In my

MEVERLET ¥ WOGNERY & OO
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1 judgment, an impartant distinction is to be drawn between the

2 situation in which the manner in which the award has been

3 obtained can be criticised in some manner, and circumstances

4 which may have arisen since the publication of the award which
5 are said to render its enforcement unfair. In the ar

& cage, it 1is the wvalidity of the award iteelf whi

¥ | impeached; in the latter case, the award is '.mpaﬂ.r.':':ed, ic
B is simply said that it would be unfair r_n%:’r:z fit. I am

5 not aware of any case in which the co (;:have accepted that
10 it would be inappropriate to allow Qﬂmnr_iun award which 13
11 otherwise valid and enforceabl é enforced as a judgment

12 on the grounds that the ju debtor has an arguable

13 cross-claim againat the r of the award. In my judgment,

14 there is a8 very stro ic policy consideration in favour

15 of enforcing awa ether awards published in this country
16 or published » and it would require a very strong and
17 unueual ca o render the enforcement of an award in

18 circums of this kind contrary to public policy. I have

19 sBEen ng in the evidence in this case which would lead me

20 tel chst conclusion, and therefore I reject this ground as

21 $ 4 In those circumatances, this application must Eail .

Q@
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