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IN THE HIGH COURT OF JUSTICE
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Mr Justice Toulson:

Introduction

XL applics for an order to restrmin Owens Comning from pursuing an insurance claim
against XL in the Superior Court of the State of Delaware, USA, or any forum other
than arbitration in London, on the grounds that the insurance policy contains a London
arbitration clause and Owens Coming is acting in breach of contract by suing XL in
Delaware.  Owens Corming resists the application pnncipally on the gro @:hn
policy including the putative arbitration clause is governed by the law \QE:HE of
New York, under which Owens Corning is not acting in breach :%ﬁ’lct by suing

XL in Delaware, because under New York law the putan tion clause would

not be recogmised as enforceable @%

- S

XL 15 a Bermudan insurance compan in Hamilton. Owens Coming is a

Delaware corporation with its heas grters in Toledo, Ohio. It manufactures and

¢
supplies building rnnt-r:r'tl.l :

properties in different parts of the world.

It i5 commaon gm@ XL agreed to insure Owens Corning and its subsidianas
against proper age and associated rnisks The contract was negafiated and

*
ns Corming's behalf by a broker in the Bermudan branch of Marsh &

. acting as Owans Corning’s agent  All communications betweaen Marsh &
nnan and XL in relation to the arrangement of the insurance look place n

Bermuda
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Bafore 1588 Owens Corming had insured its North American propery risks in ona
programme, underwritten by Allendale Mutual Insurance Company (“Allendale®). and
had insured its non-North American property risks under a separate programme of
insurance arranged on its behalf by Marsh & Ml:.L-nrnnan In 12998 Owens Corning
decided lo have a single worid-wide programme of property insurance, based on

Allendale's *Spectrum” policy form but allowing Marsh & McLennan to parficipate in

the placemant of coveraga. The primary layer was to be up to $100m Q‘

On 2 March 1958 Mr Gareth Davies of Marsh & MclLennan m@orﬂs Daneatte
Fengeally, an underwriter in XL s propery division, asking Q d be prepared lo
be

write a proportion of the risk. Ms Pengelly replied that XL happy o issua a

quotation once the policy wording had bean llnal@

On 8 March 1988 Mr Davies e-mail engelly, saying that Marsh had a
canditional ardar 1o bind coverage t’m from 15 March 1998 and setting oul
various conditions that needed t@wm prior to binding, one of which was that tha
Allendale Spectrum pullcq s 10 be used Ms Pengelly replied confirming
XL's wilingness lo g@ coverage in accordance with her previous indication

{subject to a mini remium of 5100,000) and asking for a copy of the Allendale

Spectrum $ for XL's review
N

¢h 1998 Mr Davies sent Ms Pengelly a copy of the Allendale Spectrum
policy form. After reviewing it, on 12 March 1858 Ms Pengelly faxed Mr Davies wilh

a quotation, which included the following terms:

Juidgmons §7 by 20055 14 18
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Propenty Policy Form: Allendale Spectrum Policy form subject 10 XL
modification as outlined in the Special Conditions section below
Policy Period: 1 May 1938 to 1 May 2001 (36 months).

Policy Occurrence Limit: $10m parl of $100m.
Gross Annual Premium: $130.000 { 513.000 per million of limit)

Special Conditions: . .2. The Manuscripl policy wording will be modified as
follows:

A THE APPRAISAL and SUIT AGAINST THIS COMPANY
will be deleted and replaced with XL's London Arbitration cladSe.

B The JURISDICTION clause will be delated XL's shall be
construed in accordance with the intarnal regulation s, Of the State
of Mew Yark (USA).

O

XL's evidence is that it had standard arbitration and @g law clauses, well

known to the brokers in Marsh & McLennan's Hamj ice including Mr Dawvies,

to which these special conditions would have be erstood as referming

The clausas in thair full form wera a2s c@g’s
ARBITRATION Q_E

claim ansing out of or relating to this Policy or the
imvalidity thereof shall be finally and fully determmined in
der the provisions of the Arbitration Act 1996 (“Act”)
modifications or amendments thereof for the time being 1n
composed of three arbitrators to be selected for each
follows. [In summary, one arbirator would be appointed by
> and the third arbitrator would be appointed by the first two
. with default provisions for appountment by a judge of the High
f Justice of England and Wales ]

e Board of Arbitration shall fix, by a notice in writing to the partics

involved, a reasonable iime and place for the hearing and may presenbe

reasonable rules and regulations governing the course and conduct of the
arbitration proceeding, including without limitation discovery by the parties.

lacdmisat JF Duly Bebai 10 &
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The Board shall, within ninety (90) calendar days following the conclusion of
the hearing, render its award as respecis the matter or matters in controversy in
writing and shall cause a copy thereof to be served on all the parties thereto, bu
the Board shall not set forth any reasons for its award. In case the Board fails
to reach a unamimous decision, the decision of the majority of the members of
the Board shall be deemed to be the decision of the Board, and the same shall
be final and binding on the partics thereto. Such decision shall be a complete
defense to any attempted appeal or litigation of such decision in the absence of
serious irregulanty under Section 68 of the Act.  Without liminng the
foregoing, the parties waive any right to appeal to, and/or seck collateral review
of the decision of the Board of Arbitration by, any court or other body to the
fullest extent permitted by the applicable law, including, without limitation, any
nght to make application to the court under Section 45 or to appeal r

Section 69 of the Act Q

GOVERNING LAW AND INTERPRETATION

*

This Policy shall be construed in accordance with the int wi of the State
of New York, United States except in so far as such la \

A. pertain to regulation under the New York c¢ Law, or regulations
issued by the Insurance Department of te of New York pursuam
thereto, applying to insurers domng iRs e business, or 1ssuance,
delivery or procurement of polica nsurance, within the Stare of
New York or as respects risks eds situated in the State of New
York, or 6

B. are inconsistent with an rgi)iﬂn of this Palicy.

provided, however, thar Qﬂﬁgmn_r._ stipulations, exclusions and condinons

of this Policy are to ed in an even handed fashion as between the
Insured and XL ' limitation, where the language of this Policy 15
deemed to be or otherwise unclear, the issues shall be resolved 1n
the manner onsistent with the relevant provisions, stipulations,
exclusions dinons (without regard to authorship of the language,
without ption or arbitrary interpretation or construcnion in favor of

either the Ygsured or XL and without reference to parol or other exmnsic
1 *
:wd%

It ﬁmd on behalf of Owens Corming that on the face of the quotation sent by

Ms Pengelly to Mr Davics, there is no warrant for reading special condition B as
refernng to XL s standard poverning law clause

L]

lug=eaiil J7 July JIHAL 14 W
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Later on 13 March 1998 Ms Pengelly sent 1o Mr Davies a fax beginning “XL
Insurance Company Lumuted confirms to you as the Broker of Record for the listed
MNamed Insured that we are binding coverage as follows...", but otherwise in the form
of her carlier quotation (including the same special conditions), except for a variation
in the palicy penod (now stated to be from 15 March 1998 to 15 March 2001). [t was
followed by a third fax on the same day from Ms Pengelly to Mr Davies in identical
terms to the second, except that the policy penod was now stated to be 14 Marc

1o 14 March 1999. It would seem reasonable to infer, although it is not i , that

the second and third faxes would have been sent after cnnuersa['tn§ I:‘ en Ms

Pengelly and Mr Davies. &\O

More importantly, Mr Davies responded in writing 3 gelly on the same day as

follows: é

| can confirm that we would like(to by coverage with vou for 10% of the
Primary $100m of the pmpt of the above mentioned company, as

per your guclatian

I would be g:rat:fu[ sign and return the attached binder as quickly
as possible. Tf ynu uestions, please do not hesitate to contact me.
{Emphasis added)

The attached ﬁum the period as 12 months from 14 March 1998 (the period

engelly’s third fax). It contained a summary of the main terms of

cow t included reference to the “Factory Mutual Spectrum Policy” but made no

reference to XL's special conditions. Ms Pengelly signed and retumned the binder as

requested

byl TT huily FOUD 14 YK
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On 22 Apnl 1998 Mr Davies sent Ms Pengelly a request to remove an exclusion from

the policy regarding leakapge of dams and dykes.

Puzzled by the request because she could not find the exclusion in the Spectrum

policy form, Ms Pengelly replied to Mr Davics:

| was not able to find the leakage of Dams and Dykes exclusions~
captioned policy wording.

If Allendale are providing this coverage, then so are we by virm e fact

that we are following the underlying Allendale Spectrum fo with the only
exceptions being those that are in conflict with our standard L Arbitration

and NY Policy Law Interpretation wording).

Perhaps you are confusing X1 with another market. ,Q -

“1s Pengelly had missed the fact that there was an e om of leakage of dams and

dvkes in the Netherlands in the wording of the h$ ich Mr Dawvies had sent to her
s

under cover of hus letter dated 13 March 1 he had signed By a later e-mail

%15 Pengelly confirmed that XL woul nCIr.lud: coverage for leakape of dams and

dvkes. She also signed 2 rey) der, which removed the reference to that
exclusion §
In September 19 engelly chased Mr Davies for a copy of Allendale’s palicy in

order for x@ue able to issue its own formal policy. The Allendale policy was

1ssued h 1999, and on 15 Scptember XL sent its policy to Mr Dawvies. The

pﬂﬂ@r_umcnt stated that it followed the Allendale Spectrum policy number NB105,

awi AT faiy JOrEg 13 3N
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daicd 11 March 1999, up to a limut of hability in respect of each occurrence of $10m.

with the following exceptions:

Excepuons to the followed policy.

A THE APPRAISAL AND SUIT AGAINST THE COMPANY clauses are
deleted and replaced with XL 's London Arbitration clause,

B. THE JURISDICTION clause will be deleted. XL's Policy shall be
construed in accordance with the internal regulation laws of the State of
Mew York (USA).

Anached to the document were XL's arbitration and governing law clms&?l out

; O%’

N

The policy was sent to Mr Davies under cover of a lefter 5

. however, if changes or

We trust that you wall find the enclosed in g
' fatcly so proper adjustments

correclions are necessary please contact us

can be made. P
There was no response. O
Le oceedi Q‘
On 17 March 2000 Owen % began proceedings in the Superior Count of the

msurers, including XL, for a declaration that they are

State of Delaware

liable to indemmi s Comning for certain Y 2K costs,

N\
On 7 00 XL applied to me, firstly, for permission to serve on Owens Corming

outal the junsdiction a claim for declaratory and injunctive relief and, secondly, for

an inferim njunction to testrain Owens Corning from proceeding with their clarm

buslgroonmyd J7 dualw PULL |4 90
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aganst XL in Delaware pending a hearing before this count at which both parties
could be represented on the question whether such an injunction should be extended
[ allowed the first application (for service of these proceedings on Owens Coming)
and granted & hmited form of temporary injunction, restraining Owens Coming from
taking steps designed to prevent XL from pursuing its claim in this court or by way of
arbitratton in London unnbl a further hearing at which both parties could be
represented.  That heanng took place on 30 June 2000 and it has been fu!lun@y

exchanges of written submissions OQ~

*

Owens Corming filed factual statcments from Mr Robert h.-ht-.-hel arr.mmsﬂ in its

legal department) and Mr Raymond Bennert (its insurance er responsible for the
placement of its property insurance) and a legnl om Mr Brice Clagett (a
partner 1n a Washington, DC law firm pl’&ﬂbﬁ-l E as of public and pnvate

mternational law, international arbitration :ﬂl liigation). The factual witness

statements deny that anyone at O knew about the putative arbwtration

agreement unnl after the 1ssu %17: Delaware proceedings That asserhion s
challenged by XL on the a 5mu'.1'n:m= made to XL's solicitor by Mr Davies
That conflict coul ermined on written statements, but it 15 in any event not

necessary (o res causc it is accepted on Owens Coming's behalf for present

purposes n@[’aﬂes had at least ostensable authonty to act as he did.

H@n evidence was served on XL's behalf in response to that of Mr Clagert. In

recording that fact [ imply nothing more, because Mr Clagen’s statement was dated 27

it 37 fiy TO00 14 4K
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June and the hearing before me was on 30 June, The thrust of the argument advanced
by Mr Gruder QC on behalf of XL in relation to Mr Clagett’s evidence is stmply that

il was wide of the mark.

The current state of the proceedings against XI. i Delaware is that they have been
removed from the State Court to the Federal Court. The current state of the arbitration
proceedings in London is that XL has served an arbitration notice on Owens Cgim

and has appointed Mr Nicolas Legh-Jones QC as its arbitrator. Owen B's
position is that it does not accept that 11 1s obliged to arbitrate with ' Qdﬂn, but
it has appointed Professor Tom Baker of the University of C School of Law

. as its arbitrator, while reserving its objection to the pmsdrcls@ny arbitral tmbunal
£ gl g P .1 —
= : - Lol % padlia L 2y G VT ol

Mr Clagemt’s evidence

. Mr Clagett' recorded that he was i by Owens Coming to repoit on the
approach which a United Suates ould take under Chapier 2 (the "international d

chapter”) of the United s% deral Arbitration Act 9USC §1 (“the FAAY), in .-

evaluating an alleged ent to submit disputes ansing out of an intemational

commercial ma@ arbitration m a non-United States forum.
*
He 5»@&1 the effect of the FAA as follows Before a United States court wall

hitration or stay lihgation pending arbitvation, the court must first sahsky

iself of the existence of an agreement to arbatrate.  The precise relationship between

ldpara IT laiy J00E0 14 4K
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state conmract law and federal arbatration law 15 complex and the subject of divided
authonity, but i1t 15 2t least clear that when the FAA establishes 8 particular substantive
rule, that rule displaces any contrary state law. This is true even in the case where a
contract includes a general choice of law clause which might on its face produce a
different result. Such a clause does not preclude the application of federal arbitratian
law to the i1ssue whether an agreement to arbitrate has been made. A specific choice

of law to govern an arbitration agreement will be effective only to the extent thdr

nol imconsistent with the FAA OQ~

The international chapter of the FAA incorporates the New Y, @rru::ntiﬂn on the

Recognition and Enforcement of Foreign Arbitral Aw 58 (the "New York

C n-nvml:im'"‘.}, Amcle I af which provides as fnilﬂa@

1 emtmt m writing under which
itration all or any differences which
them in respect of their defined legal

or nof, concerming a subject matter

A
1. Each Contracting State shall rec

have anisen or may anse b
relationship, whether co

capable of settlement bw,@ tiom,

2. The ierm “Agree writing” shall include an arbatral classe in a
contract or an agtiation agreement, signed by the parties or contained tn
an exchange s or telegrams. *

There are :@:ztng decisions of the United States Court of Appeals for different

circut e question whether a written contract contaning an arbitral clause (as

dist from a scparate arbitration agreement) has to be signed by both parties or

(1]
byspmmend 3 Jubg F0060 D4 4H
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contained in an exchange of letters i order to be an agreement in wning within the

meamng of the Convention and so enforceable as a manter of federal law A" 5
" ‘;-Ji}ffl- /
In Sphere Drake Insurance ple l-;.ﬁHarm: Towmng Inc (1994) 16F.3d 666 a marine 5
insurance policy contained a Lnndnn arbitration c!nu;:. Sphere Drake sucd Manne
Towing to stay lingation and compel arbitration of claims under the policy. Manne
Towing argued that it was entitled to sue on the policy, notwithstanding the a@f
clause contamed in it, because it was not bound by that clause, since it did the
msurance contract of which the arbural clause was part. The Uﬂg’ Court of

Appeals for the Fifth Circuit rejected that argument and h:ld. I:hl.

© We would outline the Convention definition :m-l:ul m wrinng”
include either
(1) an arbitral clanse in a contract or
{2) an arbitranon agreement,

(&) signed by the parties or
{(b) contained in an exc c@m or telegrams.
The msurance contract indi ins an arbitral clause Because what

15 at 1ssuc here is an arbitral in a contract, the qualifications applicable to
arbitration agreements m&ly. A signature 15 therefore not required. *

F o

)
.
-'l‘ =
! R

In Kahn Lucay Lanc v, Lark International Limited (1999) 186 F3d 210 the ' _.-':;"f

' , ol U [ [ H4S
Unied States C ppeals for the Second Cucuit considered, but disagreed with, @ 9> -
the mm's‘@ﬁh in Sphere Drake and held thar 128

&: defininon of “agreement in wniting” in the Convention requires that such an
agreement, whether it be an arbitration agreement or an arbitral clause in a
contract, be signed by the partics or contained in a senes of letters or telegrams.

liilggriem  IT daly 10000 j4 3N
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VI L lagert s conclusion 15 that it is impossible to predict with certamty whether future
Easzlf- will foliow the Kohn Lucas approach or the Sphere Drake approach, but he
observes that Kahn Lucas contains the latest consideration and most thorough analys:s
of the issue. He says that various factors suggest! that Kahn Lucas will be the more
enduning precedent, but that weighing against those factors must be reckoned the
emphatc federal policy in favour of arbirral dispute resolunons, and that, unul the
United States Supreme Court addresses the question, the proper interpretation of the

New York Convention's wnnng requirement remains in doubt. Q‘Cﬁ

&) Mrhﬂlag:tt's statement does not address the question whether a c@ ving federal
. law would on the facts of this case find that there was an arby Buse in & contract

or an arbitranon agreement, contained in an exchange %
1 XL's mawn subrmissions C)O
3| 1. Taken together, XL's umn&m and choice of law clause have the effect

L

that the parties’ substannivévn and obhiganons under the contract of insurance

are governed ork State law, but English law is the proper law of the

. arbiration agredment This 1s so, whether XL's choice of law clause is taken 10 be
in @\ form set out in Ms/ Pengelly's form of quotation or in the longer form

@m in the wording attached to XL's formal policy dated 15 September 1999

(Mr Gruder ‘amved at this position by degrees, having started from the posinon

. e ¥

Faclggrazsil 77 duly MEKI 14 30
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that New York law was the proper law of the policy mcluding the arbiranon

agreement, but that English law was the curial law of the arbitration. )

. Under English law there was plainly an arbitration agreement within the meaning

of section 5 of the Arbitration Act 1996 (“the Act™). =

Even il New York law 1s the proper law of the arbitration clause, Mr E‘@'s

whether federal law would prevent its enforcement in any

lex fon, for want of compliance with the formal ' of federal arbitration
law A@
If the internanional chapter of the F relevant, there was an agreement to

arbitrate contamned in a policy of % concluded by an exchange of leners

& ,

4

. Under mnlmn i0 {bu:ou*ec to sections 32 and 67) of the Act, it will be for the

arbitral tribunal :Q?;Stcﬂm there is a valid arbitration agreement

. Howe the meantime it is plain on the matenal before the court that Owens

15 acting in breach of an arbitration agreement in pursuing hngation

nxzt X1 in Delaware.

hudgpreerd 17T balle T80 § & 58
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7. ln those circumstances an injunction should be granted to prevent Owens Coming

Ty
| P

from doing so: The Angelic Grace [1995] 1 Lloyds Rep 87.

Owens Cormung’s mam submissions

| 1. On ordinary principles governing the formation of contracts, it is seriously

rak Thmbehgmimsdﬂum:hnutmui;m.itmuldh:{@

guestionable whether there was an apparent agreement between XL and s
Cormung contaiming XL s arbitration clause. 02

for this court to
compel its determination by London arbitration. S

3. Ewen if there was apparent agreement be A:m-l:l Owens Cormmng containing
that clause, the proper law of the itration clause was the law of the

State of New York, whach acc cy in marters of international arbitration

to the international chapter r&.ﬂ

4 It is strongiy 5&( there was no written agreement within the meaning of
the New Y ion as incorporated in the FAA and properly interpreted

i *
accord cral law

i& therefore far from clear that Owens Corming's conduct i suing XL 1n

Delaware would be judged a breach of contract by a Unstted States couwrt

nd
Budpgramin 27 July 2000 (438

_l'.l IIII,'."!l'-‘
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6. That issuc can in any case be determuned maore justly and convenuently by the count

in Delaware, applying US {ederal law, than by this court or by London arbitration
There would be no prejudice to XL in the 1ssue being determined by the Delaware
court, but there would be potential prejudice to Owens Corning if the Delaware
proceedings agamnst XL are stayed, because Owens Coming wishes to be able to

proceed agmnst all the relevant insurers in the same action, Q

Q.

. In the circumstances there 15 no justificaion i pnnciple or a’;ﬂm of

convemence for the grant of an anti-swit injunction to Coming from

pursuing its claim against XL in Delaware s E&\

NS

¢ 1 There appear to me to be four key 1ssues:

l. Was there an app ement between Owens Corming and XL
contaimng a tration clause”
2. What verns the validity of the putative arbitraton agreement and/or

fnion which mbunal should determine 1ts validity?

If and insofar as the FAA 15 relevant, what is its effect?

%

Tl 37 il T 14 3
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Leaving aside the FAA, there is no suggestion that the law of New York differs in any

way from Enghsh law in relation to ordinary principles governing the formation of

contracts an

Applying those principles, it seems to me clear beyond serious doubt that there was an
apparcnt agreement between Owens Coming (through Mr and XL which

contained XL"s London arbitranon clause. s

XL stpulated from the nme of its first qmut@ cover would be subject to its

London arbitration clause, Far from at stipulation, M.r]_]'lviri confirmed
by fax on 13 March 1998 lus agreecme verage “as per your quotation”
If lus fax had stopped the e could have been no dispute that 1t constrtuted an

, which she did. Mr Hunter QC submutied that it was at least

remmhly@fz that the effect of Mr Davies's fax was to reject XL 's arbitration

nlg o make n counter offer in the terms of the attached binder, which XL
c

Nebggrorni 3T By 2O 1990
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That 15 1n my view untensble. | see no warrant for reading the words ;W= would hke
to buy coverage with for 10% of the primary $100m of the property program of the
above mentioned company as per your quotation® as a reference only to the premium
If W_Dlﬁu intended to reject the special conditons of the quotation, and meant to
achieve that objective by saying that he wished 1o buy coverage as per XL's quomtion
but enclosing for signature a form of binder which omitted those special conditions, in
the hope that Ms, Pengelly would miss the point, it would have been a devious »@f
proceeding, but there is no cause 1o infer that he had any such intenton. binder
contained a general summary of the cover, but it cannot reas ,have been
supposed by MF:_PWE‘:“? or MQIM that by proffering 1t for i@!.l‘ﬂ' he was to be
understood as rejecning the express conditions of XL's ﬁhm without specific

mention and when he began s fax by expressing co on of coverage as per that
quotation %

Had there been any possible misund g about this, it ought to have been raised
mn response o Ms Pengellv's to Mr Davies deted 22 Apnl 1998 (wntten in
relation (o the leakage nf‘!%s and dykes exclusion, but reiterating that XL was
following the Alle &n‘m‘n form except for those parts which were m conflict
with XL's Lo ticn and New York policy law interpretation wording), and
when XL j s formal policy The fact that the matter was not raised on either

pccas: ong evidence that there was no misunderstanding,

Radbggrort  §T jusy 2000 14 AR
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oo What law poverns the validity of the putative arbitration agresment ¢ the question
which tribunal should determine its validity?

i+ An arbitration clanse m a contract is an agreement within an agreement National
laws may affect it either by an internal process, because the parties have chosen a

particular national law to govern their relationship or some part of it, or by an external

O

It is a general principle of English private international law that it is fi 1e5 1o

process, because a particular court chooses to apply some other law to it

choose the law which 15 to govern their agreement to arbitrate the arbiration
proceedings, and that English law will respect their choice. @m to which there
. are exceptions o that general principle is not of present e. Parties” freedom of

choice includes freedom to choose different syste to govern different aspects

of their relationshup. %

On the basis that there was an npé%g!m:m between the partics contaming

X1.'s arbitration clause, there issue whether the agreement should be taken (o
have included the longer, horter form of choice of law clause. Ewidence of ;-..-15.':',._
Pengelly's subjech ﬁim in using the shorner form when issuing a quotation 15
.. not admissible; dence is admissible as to the pnor course of dealing between
XL m;@’& McLellan, from which XL alleges that a reasonable person,

po f the knowledge of Ms Pengelly and Mr Davies, would have understood
words used and the context that the longer form was intended On the

uncontradicted evidence before me, XL has a good arguable case that the shorter

Ll
ladgvem T7 luly P00 |18 56
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version would have been undersiood as shorthand for the longer, although | cannot be

suré what conclusion the arbitral panel would reach on that issue It 15 therefore

necessary to consider the matter on either basis, although | do not consider thar at

makes a cnhcal difference to the result

W |
B
| f"‘-}i
In Channel Tunnel Group Lid v Balfour Beatty Construction Lid [1993] AC 334, 357- ¢
358, Lord Mustill said: O s 5

* It 18 by now firmly established that more than one national syst W may
bear upon an mtermational arbitration. Thus, there 15 the pro which
regulates the substantuve nghts and duties of the pamr.s 1o ;-rm';ur:t from
which the dispute has ansen. Exceptionally, this may di Eh= national
lmmmﬁmﬂmﬁﬂnpmﬁmufﬂmmmmtm the dispute fo
arbitranon. Less exceptionally it may also differ fr nonal law which

to w:m the relationshup
of the arbitration: the
d... Cerntainly there may
hich 15 not the law of the
' absence of an exphcit choice
inter in the agreement to show that
that the parties when contracting to

to having the arbitral process governed

the parties have expressly or by implication select
between themselves and the arbitrator in the
“curial law” of the arbitration, as it 1s ﬁﬁ
sometimes be an express choice of a
place where the arbitration 15 to be held:
of thas kind, or at least some very str
such a choice was intended, the 1
arbitrate n a parhcular p[n-l:l: o
by the law of that place s ur

3

the words “Less exceptionally 1t may also differ” to

[ take the sentence begt

mean that it 15 less nal to find the proper law of an arbitration clause differing
parent contract where the cunal law differs from that of the

‘The same judge made a similar comment in Black Clawson

#It is by no means uncommon for the proper law of the substantive contract to
be different from the lex fon; and it does happen, although much more rarely,

sy 1T Beslly JCEN G ® 30
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that the law goverming the arbitration agreement is also different from the lex
for. *

The reasons are not hard to seek.  Arbitration law i1s all about a particular method of
resolving disputes. [Its substance and processes are closely intertwined. The
Arbitranon Act contains vanous provisions which could not readily be separated into
boxes labelled substantive arbitration law or procedural law, because that would be an

O

artificial division.

The heart of Mr Hunter's submussions was by their choice of law e parties
chose New York law, which necessanly included the FAA, t ’lmnng other
thmgsthnfnnnnlﬂl:ﬂﬂynfm:-ﬂmuhuunlmmm subrmissions on the

FAA are correct, the artwtration clause 15 invalid (or 15 strongly arguable that
tt is invalid). On that approach, the effect of on %twn special conditions was o
invalidate the other, or at least give nse ¢ cult legal argument which could be
ultimatcly resolved only by the S .@9 Court of the United States in order 1o
determine the vahdity of the % clause (wronically when, on the face of the
arbiraton clause, the parg hed as far as possible to exclude applications or
appeals to courts on ihw}
X

The choice clause has to be considered in conjunction with the arbiration
cla $ h the parties chose that any dispute relanng to the policy should be
@uned not only in London, but expressly under the provisions of the Arbitration

Act 1996, with the modification thar they waived any nght to apply to the count under

al
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section 45 for the determination of a question of law ansing in the course of the

proceedings and any right of appeal under section 69 on a pont of law

The shorter form of choice of law clause provided that the policy was to be construed
n accordance with the internal regulation laws of New York [ take the reference o
miemal regulation laws to exclude New York conflict of law rules. In the absence of
any reason to conclude otherwise, a prowvision that a contract is to be cﬂnm‘@n
accordance with a particular system of law would be taken as a choice law to

govern all aspects of that contract. But for reasons to which [ ha and will
mchwYmthwnmmhnwhmmmndcdmw aspects of the

@  ision clause
3

The longer form of choice of law clause Fﬂﬁm%ﬂi the policy should be construed
in accordance with the intemal laws of b of New York, except (among other

things) msofar as such laws are inco with any prowvision of the policy.

In Amin Rasheed Shipp &mﬂmn v Kinwail Insurance Co [1984] AC 50, 65,

was held thar under law an arbitration agreement, like any other contract, must

. be governed @wsm of pnivate law. That has been qualified by section 46 of
*

the Act, now prowvides that an arbitral tnbunal shall decide the dispute in

ac with the law chosen by the parnes as applicable to the substance of the

disputt or, if the parties so agree, in accordance with such other considerations as are

agreed by them or determined by the tnbunal. That section was mtended to vahdate

_a -
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“honourable engagement® and similar clauses often used in contracts containing
arbitranon clauses and, would apply, for example, to the "evenhanded” proviso at the
end of XL's longer form of choice of law clause. However it is unnecessary to discuss
that section further for present purposes, because there is in any event nothing to
preclude parties from agreeing that a system of law shall govern one part of ther
agrecment but not another part, so long as the parts are severable (by which I mean

that they are not so interconnected as to be mcapable of being governed by s@h:

laws). An arbitration clause in a contract is severeble, and there is nothing
to prevent parties to 1t from agreeing that the proper law of the p ent shall
not apply to it if it would be invalid according to that law roper law of a

contract cannot be left floating until some later event ca &m:r}rstalli&:{E!Dﬂ

Porit de Nemours & Co v Agnew [1987] 2 MA 5,592), but that would not

be the situation. ?

The parties cannot have intended w form of choice of law clause that all

aspects of the arbitration qgn@ t Should be governed by New York law, for that
would be inconsistent wj shpulation in the arbitration clause that any dispute
should be determined ndon "El.m-dn' the provisions of the Arbitration Act 1996
{other than uc@ and 69). When, for example, the arbitranon clause provided
that an n@\ﬁuid be a complete defence to any attempted appeal or hiiganon of the

deci the absence of serious irregulanty under secnon EE..lﬂ cannot have meant

h irregularity should be judged otherwise than by English law

Tz
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Was Englizh law to govern not merely the arbiiral procedure in the narrowest sense,
but also the junsdicnon of the arbitral tibunal and the formal wvalidity of the
arbitranion agreement?

A relevant feature of the Act 1s its definition in section § of the formal requirements of
a valid arbitration agreement, which are less stnngent than those of the FAA and
which the present arhitration clause undoubtedly satisfies. The agreement hls

wnhng, but section 5(2) provides that there 15 an agreement i writing if

15 made i wnting (whether or not it 15 signed by the parfies), m’$ ement is

made by exchange of communications in writing, uﬂﬂmu@ is evidenced

A second relevant feature of the Act is that ﬁmm 30 the arbitral tribunal may

rule on its own substantive jurisdiction, w@:xpn:niy includes whether there is a

valid arbwirabon agreement . l C)

Sections 5 and 30 are nma@w provisions (see section 4 and schedule 1), but the
arhirration clanse ﬂli viiry or exclude them, as it excluded applications and appeals

under sections . Nor do | read the choice of law clause (in either form) as a

choice ﬁ:@iﬁpm:s of section 4 (5) that New York law should apply in respect of
the of some or all of the non-mandatory provisions of the Act which the

did not exclude or vary.  That would have been most unusual and, if intended, |

would have expected 1 to be made exphici.

-3
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| conclude that by stipulating for arbitration in London under the provisions of the Act
{other than sections 45 and 69) the parties chose English law to govern the matters
which fall within those provisions, including the formal validity of the arbitration
clause and the jurisdiction of the arbitral tnbunal; and by implication chose English
law as the proper law of the arbirration clause (although that final step is further than

15 necessary for the purpose of determinung thus application).

If I the FAA is relevant, what is its effect? OQ~
On the conclusions which | have reached, the question does not mﬂs .

For the reasons which 1 have given, my firmly held “gew 15 that an agreement
incorporating XL's arbitration clause was made iss Pengelly and Mr Davies
mn their exchange of correspondence. [ have %ﬂmﬂc that the United States coun

considening the maner under the FAA ive at the same conclusion, but | have

no evidence that it would not. ﬁ Q*

Two factors pﬂig@: that | ought to grant an injunction to restrain Owens Coming
M

from proc g with lingation against XL in Delaware at [east until the outcome of
the

Q

10Mn.
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The first factor is that the prosecunon of that litigation against XL is in my view a
clear breach of an agreement between them that any such dispute should be

determined by arbitration in London.

In The Angelic Grace [1995] 1 Lloyds Rep B7,96, Millett LJ smd:

'mmyjudgmmt. when an injunction is sought to restrain a pany
proceeding in a foreign Court in breach of an arbitranon mt

by English law, the Engluh court need feel no :I:.fﬁclm:: n ﬂ“:
injunction, provided that it is sought promptly and
proceedings are to far advanced. [ see no difference 1n ¢¢n
mjunction to restrain proceedings in breach of an arbitrat and one to
restrain procesdings in breach of an exclusive jun ' Elll.ﬁl'.‘ as_in
Continental Band NA v Aeakos Compania Naviera SA 1 WLR 588, The
Justification for the grant of the injunchion in et i
plaintiff will be depnived of its contractual n in’ a situation in which
damages arc manifestly an inadequate Jurisdiction, is of course,
discretionary and 1s not exercised as & , but good reason needs
to be shown why it should not be nmu@ given casc.

I can see no good reason not to nmr‘epmi:dic:iun in this case [ recognise the

mconvemence to Owens E being able to sue all their insurers in the same
proceedings, but that 15 a l:m:: of having different contracts with them. [t 1s
not a good reason t‘n@ XL of us contractual nghits.

hl‘l'l'__lHlln.'l-l:T %ﬂ that the Delaware court would provide a mechamsm by which
the 1 the vahdity of the arbitration clause could be farly determuned between

es, and that it is better that it should be so resolved than by the mechanism of
an anfi-suit injunction, which involves a degree of interference with foreign court
procedures

%
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The grant of an anti-suit injunction invelves by definition a degree of interference with
foreign court procedures, because that 15 its object. But if the English court 1s sansfied
that litigation in another country would be a breach of contract to arbitrate the dispute
in London, the grant of an injunction involves no disrespect or unfnendliness towards
the foreign court, but merely an insistence on parties respecting their own contractual
obligations. Moreover, the argument that the Delaware court would prmﬁd:@-pt
forum for the determination of the validity of the arbitration clause o Qﬂtmb-:
wrong, &nd [ hasten to add that [ say that without disrespect to the @:m
O

Thus brings me to the second factor which i my view in favour of granting

an injunction in this case. AQ/

The effect of Mr Clagett’s evidence is @Uﬂiﬁ:i States court faced with an
application to enforce an int:mn% iration agreement must apply the FAA,

regardless of any choice of law parties. This provides an example of a national

law being applied to an agreement by an external process.

The Delaware %Imdn’mdmwnuldnﬂbemmmudmmmﬁfyhywhnt

law the s* have chosen that the putative arbitration agreement should be

gm@nn the hypothetical assumption that it were to reach the same conclusion
reached on that issue, it would nevertheless be bound to apply the provisions

of the FAA, not because the parties intended them to apply but because United States

L2 -
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federal law would compel it to do so. If it then amved at the conclusion under the
FAA for which Owens Coming contend, it would proceed to hear the action. If [ am
nght in the conclusions which | have reached, it would be mamifestly unjust to expose

XL to that situation.

\/ . Conclusion -
Under the arbitration clause and the provisions of the Act, it will be for th itral
tribunal to rule on the validity of the arbitration agreement, if OTIing
challenges its jurisdiction on that ground, unless the matter is refi court for

determination under section 32, Imuﬁsﬁudﬂminmnu@ Justice requires
. that an injunction should be granted restraining Owens ing from continuing with

b Htrasion against XL b Daliwace, Q/
S
O
\&
OQ~
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&
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