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JUDEHENTEY=-1: COLMAN J

JUDGHMENT-1 =

COLMAN J.This application to set aside leave to enforce thwo Chi 2
arbitration awards rajses matters of considerable importance wi to the
approach of the English courts to the enforcement of foreign awa enesrally
and New York Convention awards in particular {see the Convent o

tion and Enforcement of Foreign Arbitral Awards (Hew k,S10 Juns 1558:
N TS 330 (1359]); Cand &419)).

On 12 January 1998 Cresswell J made an order under f the Arbitration
Act 19%6 giving leave to Minmetals Germany GmbH (Mi 5) to enforce an award
dated 29 Septesber 1995 in the initial arbitration award dated 20 March
1397 in the resumeéd arbitration conducted under the ices of the China
International Economic and Trade Arbitratiom C of Beijing (CIETAC).
The total amount of the awards was § US1,652,5353M N\ including damages, the

was to be made within 45 days, failing whi est was to acorue at the rate
of B5% pa-

Before explaining the issues now bQPt the court it is necessary to set sut

successful party's costs and expenses and ﬂ:f g3 of the arbitration. Payment

the history of the Chinease proceedin

dated 3 March 1993 under which teal Ltd (Fercol, an English company,

The dispite which gawve rise t arbitration awards arcse out of a contract
=
agresd to sell to Mirmetals o .&lldnrf a4 cotal of 10,000 metric tons of stesl

channels of various dimensi £t a price of § US340 per metric ton CFFOQ CQOD
Shanghai. The contract, made 1n Germany betwesn an English seller and
a German buye: was on a itten in Chineass and Engliah which included a
term (el 13) giving 5 the right te apply to the China Commedity
Inspection Bureau fo ction after discharge of the gooda. If an such

inspection it were that the guality or gquantity did not conform to the
contract or inwvol the buyers were to be entitled to lodge claima with the
sellers on the f the bureau's survey report within 50 days after

discharge afl  except claims for which the shipping company or the

re liable, There was also an arbitration clause in the

en: All disputes in connection with this Contract or the execution
be settled by friendly negotiation. If no settlement can be
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seached, the case in diapute shall then be aubmitted for arbitration to the
Poreign Teade Afbitration Commission of the China Council for the Promotioh of
International Trade in accordance with the Provisional Bules of Procedure of the
Foreign Trade Arbitration Commission of the China Council for the Promotion of
International Trade. The decision made by the Commission shall be accepted aa
final and binding upon both parties. The fees for arbitration shall be borne by
the losing party unless otherwise awarded by the Commission.'

Oon 4 March 15331 Minmetals entered into a sub-sale contract under which they
agreed to sell to China Resources Metals and Minerals Co (China Rescurces) stesl

of the same guantity, gquality and description at a price of § 348 per metric
o,

Minmetals referred their claim against Ferco to acbitration by CIETAC on 0
Decembar 1%33. It appesars from the initial arbitration awaed that an i
certificate issued by the inspection bureau at Shanghai stated that the a
100% divergence between the actual dimensions of the steel channels and

dimensions specified in the contract. Purther, some of the channels E
marked with a gquality mumber at all or bore marks inconsistent with *
quality marks apecified in the contract. In the courses of that a on
submissiona were made by the buyers, Minmetals, that the actual ch they
had suffered by reason of the sellers' breaches of contract i loss of
profit and the amount of compensation payable to sub-buyers, Resources,
for breach of the sub-sale contract. It appsars that Minme e sseking to
recover damages ofi the basis that by reason of the non-o ty of the goods
with the contractual quality and marks requiremsnts the 1 value of the
steel could only be scrap walue. They thus put forwa aim for dasages
amounting to § US25m sgainst a total contract value Iqm.

In 30 doing, they were appacently passing on a inst the ssllers the

sub-buyer's submission that, because the goods
number, & quality inspection could not be carr
could not be determined at all. The arbitr
ought to have had heat pumbers in accer the contract and although the
steel channels delivered did not comply contract for that reason and

because of their dimensions, they HIIQ.‘I usable as such and were not steel

t besn marked with a heat
and therefore the gquality
eld that, although the stesl

sccap. Since the sellers had cefused cept the buyers' rejection of the
goods, they ought to pay to the hu@ dequate compensation' for their

breaches of contract. The arbitr coneluded:

according to the acrbitrati {rﬂ registersed under (§5) Mao Thongeal 2i Ho.
2114 regarding the dispute he guality of stesl channels betwesn che
Plaintiff and its custome Resources®™, the plaintiff's actual loss
consists of the compensa £0 the plaintiff's customer for the price
difference caussd by rgent quality amounting te USD 1,223,50536 and the
rafunding of the cust costs and interest expenses amounting te USD

441,43142 in total YSD W, 664, 33678.'

*

bitration award " (35) Mac Zhongcail Mo. 0114' was teo an
award made in ~sale arbitration between Minmetals a3 sellers and China

8. That sward had clearly been made on 28 September 19345, the
of 29 Beptember 19595 between Minmetals and Ferco and it had
stage been referred or put in evidence im the couras of that

The members of the arbitral tribunals were the same. I shall
refer to it as "the sub-aale award'.
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Following publication of the initial award Ferco applied on 24 Januacy 1556
to the Beijing Intermediate People's Court for revocation of that award. The
main basis for this application was that Ferco had at ne stage had the
oppertunity to consider the sub-sale award and to make submissions on it. Ferce
further subsitted that the sub-sale contract and their own contract were not
back-to-back becaiise the former did, but the latter did not, contain a provision
that the goods ought to be marked. They further acgued that, although the case
advanced by the buyers and sub-buyers was that the goods had been disposed of as
scrap by melting them down and that compensaticn should be caleulated on that
basis, there had been no evidence in either arbitration that the goods had besn
melted down and treated as scrap. Neverthelesa, the calculation of compensation
was still based on this assumpticn. It was therefore submitted that the award
had been made in breach of art 53 of the arbitration rules af CIETAC, which 0
provides:

The arbitratien tribunal shall independently and impartially maks .11:_1’2

arbitral award in accordance with the facts of the case, the law and the
of the contracts, international practices and the principle of fairn Fi
reasonableness .’ *

On 8 Dctober 15596 the Beijing court issued its judgment by l:. directed

that ths case should be remitted tos CIETAC "for & resumed & " and that
the procesdings to revoke the award should be ‘suspended'. is for this
order was that 'for reascns for which it was not responaiblél respondent was
not able to state itas wviews.

On 10 October 1596 the arbitral tribunal issued to rties a notice
giving difections &3 to the resumed arbitration and e ing Ferco to provide
oo later than Z0 October a copy of its application Belijing court with
Supporting reasons fof revocation of the award. £, Ferco's Beijing
attorney, Mr Peter Jiang, by a letter to CIE 18 October 1996 declined
o do 80 because: (i) the Bsijing couct's decgi net at ence to revoke the
award was wrong and Ferco was going to chal t? {ii) the CIETAC rules made
ng provision for 4 rfesumed arbatration E had no jurisdiction to rewvoke
the first sward, (iii) the court's ruli that the case should be

re—arbitrated and not that the existi
any re-arbitration should be the sub
between Ferco and Minmetals. Inm i
that its declsion to re-arbitrat
first award as that was a deci

itration should be resumed: and (iv)
a2 fresh agresment teo arbitrate

ly of 26 Decembar 1996 CIETAC explainesd
ase did mot inwolve revocation of the
ch only the court could make. It was

instead a procedure during tha od of suspension of the applicatien te the
sourt for revocation. There d be an cral hearing en 30 January 1957 befoce
wihich the parties (especi erco) weres to submit written ‘supplemsntary
apinions” .

By a written submi§Ei of 2 January 1557 by Mr Jiang on behalf of Ferco two

points were taken. (It s submitted that °‘the key guestion in this case is
levant steel channels have in fact been melted down®.
Mipmetals had £ leged that they had been treated as scrap and later in the
Minmetals had alleged that the goods had been rescld and
the steesl had been handled directly affected the amount and

f the loas'. Therefore Ferco requested the arbitrators te go

s to Shanghal "to investigate and obtain evidence'. Mo hearing

been 'clarified®.
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The second point taken on behalf of Ferco was that the contracts were not
back-to-back 1n relation to transportation macks, there having been an agresment
between Minmetals and Ferco to dispense with such marks whereas no such
agresmant had besn made under the sub-sale contract. Thersafors Fercs could not
bBe liable for damages due te absence of macks.

I cbserve that in relation to the first peint the arbitrators had concluded
that the steel was usable as steal channels and that therefore the damagea ought
net to be calculated on the basis of goods only having a scrap value. The award
cbviously refers to the guantum of loss under both the sale and sub-sale
arbitrations. In relation te the second point the arbitrators had by their
initial award already held that the steel was not marked in accordance with 'I'Iﬂ:'
contract to which Ferco was a party and that Ferco was in breach of that (A
contract for that amongst other reassns.

S

It is further to be noted that these submissions contain no specific ‘

af the arbitratora’ having relied upon the sub-sale award in order to qu y
.

the loas sustained by HMinmetals when this awacd had never been shown

Hor do they contain any explanation of the basis on which Ferco app te che
Beijing court for revocation of that award. WNor do they invite the Scbitrators
to diselose that award. \

The arbitrators declined Ferco's invitation to visit Shanghei Sor this
purpose. O \

Beccording to the second awapd, at scmwe stage after 10 D £ 199& and
bafore the hearing, Mr Jisng further made the point _mm as to the loas
caused by the breach, in particular how the steel had "dealt with after
delivery, must be collected by means of investigati the course of the
arbitration and, i1f the tribunal had decided to or refuse to carry out the

procesdings to obtain and examine evidence, t.h;f‘?nt that there had besn "an
infringement of the arbitration process'. This i5 apparently in substance a
submission that, unless the tribunal :lrriufng =an investigation of the facts
as to the dealing with the steel after dl.‘h‘h:}, it would not be complying with
PIoper procedure.

In his skeleton acrgument for the hearing dated 27 January 15%37 Mr
Jiang took the following peints. gINWhether the stesl delivered was scrap was
not impertant; what was important was to ascertain whether the steel had been
dealt with in such a way as to_incré#wse the loss to the buyer. (ii) It was for

Mimmetals to prove what loss  bgen caused by the breach of contract by Ferce
as distinct from the "i ate dealing® with the steel. (iii]) Steal prices
had fallen dramatically eoand half of 1533 dus to "macrs sconomie
measures announced by se government® and loss thereby suffered by the

Minmatals in favour ‘sub-huper was the resplt of Minmstals having failed
sufficiently to ta that point in ita defence to the sub-sale arbitration.

{iv) Loss recowver in respect of a breach of contract under the Chinese
Foreign Ec ract Law could not exceed that which was foresesable when
the contract red into. In the present case the loss claimed arcse from
unfcresscab 3, namely the manner of dealing with the stesl after delivecy
and the C-h-ig!g governmental measures. (V] The innocent party was not entitled
to recove increase in the loss dus its failure to mitigate.

Chinese sub-purchaser E fiot be passed on to Mirmetals. The award against
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I chasrve that their skeleton argument made no mention of the arbitrators'’
reliance on the evidence of their own award in the sub-sale arbitration ar to
the fact that such award had never been provided to Ferco. So here, by pointing
Eo the birden of proof of loss caiused by Ferce's breach of contrack resting on
Minmetals, to the need to ascertain whether subsequent dealing in the steel had
involwved a failure to mitigate Minmetal's loss, to its being impermisaible to
rely on loss caused by & fall in market prices of steel and to Minmetals having
failed to take that point against its sub-buyer. Ferco was apparently
attempting to persuads the arbitrators that Minmetals had failed to prove that
they had suffered recoverable loss, but without any specific complaint about the
arbitrators' reliance on their sub-sale award as evidence of the amount of that
loss. They did not submit in terms that the arbitrators should not have relied,
on it without prior disclosurs of its contants to Ferco.

I conclude, on the basis of the material te which I have referred,
cass pressnted by Ferco to the tribunsl at the resumsd hearing was in
that there waz a serious deficiency in the evidence as to what loas, if
been caused to Minmetals by Fereo® s breaches of contract and that it was
Minmetals or the tribunsl teo eatablish what loss was recoverable onf iz of

causation and the relevant principles of remotensss and with regapd duty
to mitigate. I further copnclude that at no stage, either before I%Q:l.ll?
during the hearing, was the tribunal informed of the grounds op Ferco had
applied

for revocation of the firat award or of Ferco's submi®gion that there
was a serious procedural defect in the conduct of the ﬂ:m ration inasmuch
as the tribuons]l had feached & conclusion on the basia of & & ta wvhich Ferco
had newver been given access.

On 20 March 1937 the arbitrators issued their awagd \inVihe resumed
arbitration.

The award stated that the most important of 's submissions was that the
arbitrators should go to Shanghai te inﬂut;;gﬂu £ the ateel had been
disposed of as scrap, a reguest which had f{rst Yeen made and refused before the
first arbitration award was made. The arfitrapgors had already concluded in
their first award that the stesl deliwve ~Was not scrap and that the amount of
damages should not be fixed on the lsmn:n that it was. Ferco could have
carried put its own inmvestigation of nee b5 make good its main claim, but
had not adduced any such evidence gt reasons to show why the arbitrators
should carry out further evidentigl investigation of the facts. The award of 29
Zeptember 1595 ahould therefors be SXintained.

Again, there is no cons on of the propoiety of their reliance on the
sub-sale award or of whetheb,. hout it, the buyers had proved their loss.
According to the alfidav idence of Mr Shepherd, of Ince & Co, the solicitors
for Ferco, MHr I-H.l.hﬂ to him that it was npot ilncumbent upon him to refer
tO DF t!l'-ltl&-!t & copy sub—sale award at the resumed hearing becauss, the
iasue of guantum ha n remitted to the arbitrators, damages were entcicely
&t large and ain talas did not rely on that award at the rehearing, thers

WAS no reason f to do 256, It was for Minsstals to prowve its case on
qUATTLE. ' q N

It is %&:ﬂu.ﬂlﬂm evidence of Minmstals that the ssacond avard was

final rceable under Chinese law.
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Fellowing the second award on 4 April 1%37 Ferco made a further application
to the Beijing court Lo revoke that award. The grounds relied upon were that
the arbitrators had wrongly continued to rely on the sub-sale award although Lt
had never been disclosed to Ferco and Ferco had oever been permitted to make
submissions about it. Mipmetals had never relied on that award as evidence and
it was therefore Aot open to the acbitrators to do so without first giving both
the parties an opportunity to make submissions on it.

I cbserve that as these were the grounds on which Ferco applied to the court
not cnly to hawve the first award revoked but also the resumed arbitration award,
Mr Jiang" s omission to use this acgument at the resumsed acbitration is quite
incomprehensible and his explanation as conveyed to Mr Shepherd is entirely
unconvincing. Observed through the eyes of any English commercial lawyer it Q
appears quite bizarre that, having pecsuaded the court to order a remission
the first award on the main ground of the arbitrators' defective reliance
sub-sale award as evidence, Mr Jiang should make no referesnce whatewver
defect before tha arbitrators and should then proceed to attempt to set

the second award in reliance on precissly the same defeact. .

The Beijing court rejected Ferco's application. In itas 3 20
February 1538 the court cbssrved that at the resumed arbitra ing the
tribunal asked Ferco to comment 'but Ferce did not make a sta . The
Jjudgment continues:

Thia court holds that by not giving Ferco the opport commeant on the
0114 arbitration award, such award being evidence for e of the
arbitration award in this case, CIETAC infringed the al rules of
arbitration. For this reason, this court suspended 3 ation proceedings
and asked CIETRAC to resume arbitration. In the co f the hearing of the
stesumed arbitration CIETAC asked Ferco to state i thereby complying with
the presccibed procedural rules of arbitration £, Parco did not do 3o,

How Ferco asks that the (35]) Mac Zhong Zi 04 d and the RI4070 resumed
arbitration award be revoled on the grounds(t in centravention of the
procedural rules of arbitration by CIETAC, d not receive the 0114 award and
the related evidence. This argument do constitute sufficient groind and
the court rejects it. In sccordance provisions of art 61 of the
Arbitration Law of the Feople's R China, it is ordered that: Ferco's
application for the revocation of i95] Mas Thong Ii 0417 award and of the
E9407T0 arbitration award be refu

Thus, guite clearly, the jinly court left the awards undisturbed because
Ferco, having besen given rtunity by sesns of the resumed arbitration to
challenge the arbitratocs) ance on the sub-sale award in the absence of ita
disclosure, had failed o. The way in which this judgment is framed
lesaves no doubt that t took the wisw that the arbitratars had in the
course of the first a tion infringed the CIETAC procedural rules of
arbitration but tha giving Ferco the opportunity to comment on the sub-sale
award in the cour f‘the resumed arbitration, the arbitrators had cured the
original defect

fidawit Mr Shapherd stated that HMr Jiang had ascertained from
of the court that the court had based its judgment on a "minute’
tion beacing which stated that Ferco had failed to make statements
t had not been provided with tape recordings of the hearing at
which M -J':I.l-l'rg had made submissions challenging guantus. Mr Shepherd suggests
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that the plain implication is that the judgment is confused and based on a
mistaken assumption because the court did not appreciats that at the resumed
hearing Mr Jiang did challenge guantum.

On 31 HMarch 1958 Fecco ilssued an application for &4 retrfial in the Baljing
court. The only ground relied on was that the court had wrongly proceeded on
the basis that Mr Jiang had not made any comment on the sub-sale award at the
resumed arbitration, without ascertaining that the award had pnever been provided
to Ferco and that, accordingly, it was imposaible for Mr Jiang to comsent on 1t
in his submissions to the arbitrators. By a further submission of 2 June 19398,
HMr Jiang submitted as further grounds for a retrial that the court was nat in
posassaicn of the record of the arbitration and did not know that Mr Jiang had

fully addressed the arbitrators on damages. This application has yet to be
haard.

The p:n:uﬂ.t.ngl in this court

on 26 June 1998 I heard argument on the alternative application by
their application to set aside the CIETAC awards should be adj
the court's powsrs under s 103(5) of the Arbitration Act 199&
determination of the applicaticn to the Beijing court for a retrs
application were successful, pending determination of the cene Y
for revocation of the asard. In view of the fact that Mr Hi el insEan, of
behalf of Ferco, confined his argument on that occasion to
application, as distinct from setting aside the order of
leave to snforce the awards, the submissions by Mr
Mipmetals, were confined to that issus alens and did
setting aside the order. In the event, I concluded
be adjourned but en terms that FPerco previded ssaur

end in any depth to
application should
the sum of 5 US1Bm in

respect af the amcunt of the award by ne :lltur. July 19%8. This sum
cepresented just over 50% of the claim, tnqm:h accrued interest and
costa. That order reflected my initial .t.np: that the chances of
persuading the Beijing court to allow a r-t to revoke the awards wers
slender and that, if that application !ii prospecta of Ferco persuading
me to set aside the awards after full illl.‘l:l equally slender. Further,
the sub—sale award had been satisfied nmetals and the Companies Aot peturns
of Ferco since 1987 had described 1l: ormant company. That was surprising
in view of its having entered into/fhn I.la contract in 1993 and disturbing in

the face of an ocutstanding award -E:I..\_tlﬂ order of § US2m.

In the event, Ferco failed ‘\“ femply with the condition as teo security and
the matter returned to cnu.tt‘{hqg Afugust 1558. It was stated on behalf of Ferco
thart it was unable ta ﬁbﬁ. the srder. It was then neceasary to consider
whether ta maintain the nt af te set aside the grder of Cresswell J. I
directed that the sstt application should be further argued. In view
of the lack of Eime ary for that purpose the hearing had to be adjourned
until after the 1 ation. Hr Matthews has now addressed me fully in ceply
to Mr Swainsteon' ete submissions in support of the application and I have
been referred r of further autherities.

In view

circuit commitments, judgment had to be reserved until I was
dgain sitii

the Commerciasl Court.

ssions advanced on behalf of Ferce in favour of setting aside the
arder giving leave to enforce can be summarised as follows.
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(1) The first award was defective, because as recognised by the Beijing court
in the second award, the arbitrators failed to give Farco the apportunity te
make submissions on the sub-sale awarcd.

(2} The resumsd arbitration hearing was for the purposs of respening the
iasue of what loss had been caused to Minmetals by Ferco's breaches of contracts
and at that hearing it was up to Minmetals te adduce evidence that loss was so
caused. It was not for Ferco to disprove causation of loas by adducing evidence
and it was therefore entitled to ignoce the fact that the sub-sale award had
been the basis of the tribunmal's first award, and had still not been disclosed
to it if, as uas the case, Minmetals did not rely on it.

{3} The arbitrators' conclusion in their second award that there wvas no
for them to carrcy out any further iﬂ“lthltlﬂ'ﬂ of the evidence of loss, in
of the fact that the tribunal had already "passed the [first] award® and A1H
Ferco had failed to provide any evidence for its claim and had advanced po™us
reasana for furthsr investigation of the svidencs, had the affect of re
the burden of proof againat Ferco and simply left it in the same poai

had previously been by confirming the first award on the basis of w nEver
provided to Ferco.

{4) Consequently, there had been as much a breach of n-tur;.l j‘btﬂct in
relation to the second award as to the first.

{5) The judgment of the Beijing court rejecting the a
revoke the second avard was based on the false assumpt
had been made on behalf of Ferco at the resumed arbi ow, due to the fact
that the court had no record or transcript of the hear and aimply relied on
an inaccurate minute in stating that Ferco made no Statement at the resumed
hearing when the tribunal asked it to comment.

of Ferco to
t no submissions

{6] In the rpesult the Beiiing court m.;tmﬂm& ot cured the defect in
either award.

(7} The English courts should th-ufqu..dgclim to enforce the awards
becauss: (i) thers was in relation to, ?ﬁ_ no opportunity for Ferco to know
of to meset the claim against it 'H'.l.":l'lril-h 3{2) (e} of the Achitration Act 19%96;
[ii) the arbitrators acted inconsiyfently with the CIETAC arbitration rules in
not disclosing their sub-sale ln§d and there was thersfore a want of
jurisdiction within s 103{2) ::IL";! the procedure was not in accordance with the
agresment of the parties uthi 5 M03{2)[c); and (iii) in all the circumstances,
insluding the second deciai ﬂ the Beijing court, esnforcement of the award
would be contrary to pub %:y within s 103(2) (£}, having regard to the
English courta' approa orcemant of foreign judgments exemplified in
Pemberton v Hughes [1!‘93{ h TEl and Adams v Cape Industries ple [1%%1] 1 All
ER 929, [1990] ch 433~

‘\-:mm:

¥ Mr Duncan Hatthews in favour of enforcement that: (1)

The case for

It is =3

Chinese ar ccediure permitted the arbitrators on their own initiative to
investigate evidence for thesselves, as well as to receive ewvidence from the
ties; in arciving at the amount of loas for which it held Minmetals to

be liabl £ the sub-sale award, the tribunal appears to have asseased,

& basis of its own investigations, & reasonable wvalus for the
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goods as deliversd; (11i]) the basis upen which the Beijing court by ita firar
order directed a 'resumed' arbitration was, as stated in its own order and as
reflected in its subsequent order, that '"for reasons for which [Ferco] was not
responaible it was not able to atate its wiew', thersby esnabling Ferco to make
submisaiens to the tribunal with regard te the scb-sale award and the tribunal's
reliance on 1t as the basis for the quantification of damages; (iv) having been
given that opportunity, Ferco then made general and specific submisaions as to
the lack of evidence of loss to Minmetals, but neither applied for sight of the
sub-sale award nor expreasly complained about reliance upon it, nor ewven
infarmed the tribunal of the preciss reasona for which it had applied to the
court for revecation of the initial award: (v) the tribunal was thersfors left
to make its second award on the bBasis of Ferco's additional submissions on
causation of leosa, remotensss and fallure to mitigate damages, but witheut amy
express criticism of ita reliance on the sub-sale award and without submissicns
as to the contents of that award and their relevance to the issues of loas in
the instant arbitration; (vi) Ferco had therefore been given the opportuniey ‘of
pressnting its case for the purposes of s 103(Z)(c) of the Arbitration Act 1996,
but had not fully taken its (vii)l the second award involved no departure foom
the CIETAC rules current at the time of the making of the contract

1993} or at the time of the second hearing (30 January 15%3%7) and therefore
neither made without jurisdiction for the purposes of s 103(2) (d)( e 1956
Act nor was the result of procedurs not in accordance with thn "ig*nt of the
parties for the purposes of s 103(2){e] of the 1956 Act; (viid) t secand

decision of the Beijing court rejecting the applicatisn to nglvdtp the two awards
was not mistaken or confused, but was based upon the omiasganhof Ferco o
challenge the arbitrators' reliance on the sub-sale awapd og to adduce svidence
which contradicted such reliance; and (ix] there was tﬂ:lf oo basis for
suggesting that enforcement of the award would be con thary to public policy in
the sense of offending against English views of substintial justice (see
Pembarton v Hughes and Rdams v Cape Industries plGhs.

The issuss

| 'r It is comeon ground that the awards wepe\New York Convention awards. Mor is
it disputed by Ferco that unless it can ﬂ:lﬂﬂl the Beijing court to order a
retrial of the application to revoke apd,Nas a result of that retrial, the
Beijing court orders revocation, the @w#cds are, as they stand, final and
enforceable under Chinese law. Secfhen, 103(1) and (2] of the 1536 Act expressly
provides that such awards must be tnf:t:ed unleas the party against whom
enfarcemssnt is sought proves u;mme case falls within one of the exceptions inm
asub-a [(2). With regard to the) EHUCt' s power under s 103(3) to decline ko
anfarce or cecogniss an luﬂhqh graunds of inarbitrability of the subject

matter of of enforcement 4 contrary to public policy, wWhersas it is always
open to the court te take an Dllegalicy point of ita own wolition, if a
respondent to enfo ‘wishes to rely on matters within this subsection, the
burden of making \ s dbjection to enforcement, in my judgment, clearly

rests on that party,

| | Before deali \;{'ﬁl Ehe issues of real substance on this application, one of

the matters r wn behalf of Ferco can be dealt with guite briefly. That ias
the submiasi t the awards contain decisieons on matters beyond the scopa of
the submiss o arbitration within s 103(2)(d)}. The function of this
exception to exclude from enforcement awards made on issues falling cutside
thoss re refercred for decision to the arbitrators. The vice of the

awards upon which Ferco rely is the arbitraters' reliance on evidence derived
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from their own investigations and not previously provided to Ferco. That
evidence, however, went to &4 central issue within the overall dispute referred
to arbitration, namely what losa had been caused to HMinmetals by Fefco®s
breaches of contract. Whether in relying upon that evidence or in omitting to
disclnse it to Ferco the tribunal acted in accordance with the CIETAC rules or
with any other procedural requiresents of Chinese law is entirely frrelevant to
the question whether the tribunal's decision was inside or outside 'the scope of
the submission'. That scope falls to be defined by refersnce to the issues to
be resolved by the arbitrators and not by reference to the procedure to be
adopted for that purpose. This is clear beyond doubt from the wording of 3
103(2) {e) which expressly covers deviatisn of the actual procedurs from the
agresd procedurs.

L

This head of cbjection te enforcement must therefore be rejected. I'*n:m
to the thres remaining issu=s to which I refer as: the inability to pressnt

case issue; the s 103(2) (&) issue; and the public policy issue. O
The inability to present a case issue
*
', Although many of those states who are parties to the New York tion are
civil law jucisdictions or are those which like China derive the or parct

inquisitorial system, art V of thelconvention protects the r ts of
natural juatice reflected in the auwdi alterem partem rule. fore, where the
tribunal i3 procedurally entitled to conduct its owm 1 ions inte the
facts, the effect of this provision will be ta aveid en t of an award
based on findings of fact derived frem such isvestigat f the enforces has
not been given any reasonable opportunity teo presen se in relation to the
results of such inwvestigations. Article 26 of the rules by referencs to
which the parties had agreed to arbitrate provi

of thelir procedural rules from the civil law and therefore ha tially an
.&r

The parties shall give evidence for the § Q which their claim or defence
is bhased. The arbitration tribunal may, if it gefms it necessary, make
investigations and collect evidence on i W Anitiative.”
| That, however, was not treated by llj ing court as permitting the
tribunal to ceach its conclusiona and an award without first discleoasing to

both pacties the materials which 1 aerived from its own investigations,
That gquite distinctly appears fr grounds af the court's decision--that

Ferco was, for teasons for whi t 8 mot responsible, unable 'to state ita
view', Those ceasons could o we bean itas lack of prior access to the
sub-sale saward and the svide ch underlay it. I conclude that it was to
give Ferco's lawysr an o ¥ ta pefute Ehis material that the Beijing
court ordered a ':u:mﬂ@n ratian,
sl It is to ba nhlunm:a CIETAC ifssued & new sst of rules effective
from 1 October 1355(ik art 26, renumbered as art 38, to introduce a

provision requir

where the tribunal carried sut its own investigations
and collected

on its own initiative it should "timely inform the
parties to be t at the place where Che arbitration deems it necessary®.
By art 40, e tribunal comsults an axpert ofF appraiser, his repart is to

be copled pacrties 'so that they may have the cpportunity to give their
opinions %un' P
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T The concept of a resumed hearing in Chineas law i3 said by Mimnmetala'
"soliciter; Yvenne Percival, on the information and advice of its Chiness lawyer
and of the vice-chairman of CIETAC, to have besn introduced as part of a
concerted effort to modernises Chiness arbitration law and is specifically based

on the United Mations Commission on Internaticnal Trade Law [(UNCITRAL) Model
Law, of which act 34 (4) prowvides:

'The court, when asked to set aside an award, may, where appropriate and so
ragquested by a party, suspend the satting aside procesdings for a pericd of time
determined by it in order to give the arbitral tribunal an opportunity to resums
the arbitral proceedings ar te take such other action as in the arbitral
tribunal's cpinion will sliminate the grounds for sstting aside.’

This is clearly an extremely useful and flexible procedural devies which

aveid the wholesale setting aside of an award following a procedural defes
the conduct of an arbitration.

) The position, therefore, following the court's order for a resumsd
I-Ihlt-'l.'ltiﬂ'lh was therefore that it was open to Perco's counsel to
sub-sale award and the evidence on which it was based and then to further
submissions and indeed, if so advised, to adduce further ev
the tribunal that it should not base the recoverable loss on
Minmetals to China Rescurcea. If Ferco had any case to T

However, Mr Jiang, Ferco's counsel, apart from raiai
“and jurisdictional issues relating to the resumed arbi
procesded on the assumption that, by reason of the co
ignore the arbitrator's relisnce on the sub-sale a
submissions as if such reliance was no longer open
however, Was neither the effect nor purpose of

r of procedural
apparsntly

In the event, when the arbitrators came are their second award, they
had before them the further submissions by ng which did pot specifically
address or challenge the underlying evidefic n which their first award was
based. In confirming their first award took the wiew that nothing that Mr

Jiang had scbmitted displaced their 1% factual conclusion.

In thess circumstances, I have t whatever that Ferco had not been

unable to pressnt its case. On trary, it had been given svery
opportunity to do so. What ha wrong was that its counsel had simply
failed to take that apportunit

_'T_' Mr Swainateon, on roo, submitted that there was in effect a
coptinuing inability to t its case because the arbitratora continued o
fail to disclose the 3 e award and the underlying evidence prior to making
their second award. submission has to be considered against the facts that
Ferco's cotnsel Aot refused to inform the tribunal of wWhy the application
had been made to cfurt te revoke their first award but failed to ask them
for a copy of sale award so that he could advance a case as to why it
ahould be the foundation for the arbitrator's guantification of

nt, the inability te present a case to arbitrators within =
emplates at least that the enforces has been prevented from
presenting his cases by matters outaide his contrel. This will normally cover
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the case where the procedure adopted has been cperated in & manner contrary to
the rules of natural justice. Where, however, the enforcees has, due Lo matters
within his contrel, not provided himself with the means of taking advantage of
an opportunity given to him te present his case, he does not in my judgment
bring himself within that exceptlion to enforcement under the conwention. In the
presant case that is what has happaned.

"I therefore reject the submissiona of Ferco that it was unable to present
its case,

The 8 103(2)(e) issus

on It 13 submitted that the awards were arrived at by an arbitral procedure
in accopdance wWith the agreement of the parties. By the arbitration clause
parties agresd to the CIETAC rules. In addition to art 53, which I have a

set out,; those rules provided: O
Article 14 The Claimant shall satisfy thes following regquiremsnts

submitting his Application for Arbitration: (1) an Application for ration

in writing shall be submitted and the following shall be specifi

Applicatien for Arbitration (d) the Claismant's elaim and the fac evidence

an which his elaim is bBased
Arvicle 30 When submitting the Application for Arbitrati &M

dociumentary evidence and other documents, apart from = & copy of the
secretariat of the Arbitration Commission, the party/ shall provide
dwlii:ltt ﬂﬂplt!- ifn the same fuEber a5 the npimber of rl:gr.fp.lrr_'.l.u and che

arbitrators composing the arbitration tribumnal.®
It is arqgued that the tribunal acted in b:n:l%l‘m:m fules, as well as of

and 20 in relation to either arbitration Both articles are concerned
with the procedure te be adopted by the as distinct from that to be
adopted by the tribunal.

Article 53, however, is clearly dhexpressly applicable te the conduct of
the arbirrators in making cheir % I am in Ao doubt that, as regards the
first award, they did not act acedrdance Wwith '"international practices and
the principle of fairpess and F:Lwlmu' . Their omission to giwve Ferco a

g Q.

“| There is, in my judgment, no basis for @ ssion with regard to arts 14
d
]

priof opportufity to deal wi he sub-sale award was Aot in compliance with
these requirements.

Howewver, the positi owing the Beijing court's order for a resumsd
hearing was that the & relied on by the arbitrators was open to challenge

by means of a requegt Por sight of the award and of the evidence on which it was
based. HAa I M@dy no such challenge was advanced.

Article 45 o CIETAC rules provides as follows:

or should have known that any provision or requirement of these
Bules has been complied with and yet proceeds with the arbitration

thout explicitly raising in writing his abjection to

non-campli & in a timely manner shall be deemed to have waived his right to
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object. "

| There =an be no doubt that Ferco' 8 fepresentatives wers fully awvare of thse
arbitrators’ faillure to act in accordance with the rules when they smbarked upon
their application to the court to revoke the award and when they participated in
the resumed hearing. Howsver, they procesded without sxplicitly raising with
the arbitrators their chjection a3 to such non-compliance. By art 45 they
cherefore waived their right te ebject te the continuing omission of the
arbitrators to disclose the award. Indeed, it is diffiecult to spvisage & mors
glaringly obvious waiver of procedural irreqularity than that found in thia
case. 1 therefore accept the submission on behalf of Minmetals that it is no
lopger open to Ferco to rely on pon-compliance with the rulea for the purposss
of resisting enforcesent of the avard.

47" I would only add that the concept of express or implied waiver of pr
‘objection is well established in the context of international arbitratio
It is pow reflected in s 723 of the 1936 Act,.

The public policy issus

} It is accepted that, if Ferce is te rely on this exception, it{ ‘establiah
that the awards now scught to be enforced were arrived at by : ich were
contrary to the requirements of substantial justice conta lish law as

explained in Adams v Cape Industries ple [1991] 1 All ER 925} [1$%0] ch 433.

Mr Swainston relied on that decision as exemplify nglish public policy as
to the enforcement of foreign judgments. He referred i ticular to the
statement of principle: g

The notion of substantial justice must be gm gedhin & particular case by
the nature of the procesdings under considerat , \The purpose of an in
personam monetary judgment is that the power o state through the process of

execution will take the defendant’s assets
of debt and in many casss of contract the
acts of the parties and in such cases a
for want of judicial asssssment.
4 tortious wrong, such as personal in v both ocur system and the federal
system of the United States requiref ‘there is no agressent bestwesn the
parties judicial assessment. That weafs that the extent of the defendant‘s
cbligation is to be assessed objegtively by the independent judge upon proof by
the plaintiff of the relevant ﬁq:u our potions of subatantial justice

nt of the judgment. In cases
dus will have been fixed by ths
t judgment will not be defective
welaim is for unliquidated damages for

inclode, in our judgment, r_nrt rement that in such a case the amount of
compensation should not “subjectively by or on behalf of the plaintiff.’
(See [1591] 1 A1l ER 52% 1J.'.|' 9-1050, [1590] Ch 433 at 566-567.)

It was then argued Tt I similar approach should apply in this case where
there had been & 1 ndjng failure to provide Ferco with the evidence on which
the arbitrators redisd.® That, it was submitted, was a continuing breach of
natural justice @ herefore the awards were made in circumstances contrary te
the requir ubstantial justice in English law. Mr Swainston esmphasised

that in Adams < Industries ple [1991] 1 All ER S25 at 1053, [1930] Ch 433
at 570-571, ma“ds clear from the judgment, the defendants could have attended

i of guantification of damagea which was adopted by the American
judge, and could have taken steps to challenge such damages by applying to set
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aside the judgment, bur failed to do so, yst the English court still held
enforcement of the default judgment to be contrary to public pelicy.

Adams v Cape Industries plc involwved gquite exceptional facts. It is clear
that the Court of Appeal regarded it aa relevant to the public policy issue to
consider both the availability of remedial steps in the local jucisdiction and
the reasonablensss of the defendant's conduct in omitting to take them. This is
clear from the following pasasage:

Since the ultimate gqueation is whether there has been proof of substantial
injuatice caused by the procesdings, it would, in our opinion, be uncealistic in
fact and incorrect in principle to ignore entirely the possibility of the
carrection of error within the procedure of a foreign court which itself /!
provides fair procedural rules and a fair opportunity for remedy. The ¢ \J.
must, in our judgment, have regard to the availability of a remedy in deci
whethsr in the circumatances of any particular cass substantial injus
been proved. However, the relsvance of the existence of the remedy and
weight to be attached to it must depend upon factors which include
the procedural defect itself, the point in the proceedings at whi
and the knowledge and means of knowledge of the defendants of A
reascnableness in the circumstances of requiring or expecting i
of the remedy in all the particular circumstances.' [See Il?!‘]pf ..ll' ER 329 at
1052=1053, [1950] Ch 433 at 570.)

Amcngst the considerations which, as appsars from the gea of the
judgment, weighed in favour of the court's conclusion § re had been
substantial injustice was the lack of knowledge by f ta of facts which
could have led them to anticipate injustics aF whi ght suggest to them that
injustice had occurred in the course of the defaul ing (ses [1931] 1 All ER
829 at 1053-1054, [1990] Ch 433 at 571). That knowledge made their

cmission to avail themselves of local remedies \urireasonable.

| w2y Although that case was concerned with ig=palicy in relation to the

illustrates the principle that, in the & of enforcement, considerations of
public policy imvolwe inveatigation n y of the core procedural defect
relied upon by way of objection to EQH_:E but of all those other
surrounding circumstances which lr_""’ rial te the English court's decision
whethsar, as a matter of policy, argement should be refused. Such
circumstances @Ay give rise angg?jgbf'cnnuxdlrltim which so strongly favour
enforcement as to outwelgh policy\consideratiens to the contrary.. RAn example in
the rather different envico af the public policy against enfarcessnt of
contractsa contra bonos mores is to be found in
eSurt in Weataecre Investments Ine v Jugoispert-SFOR
Holding Co Lebd [1%98] 570, [19%8] 3 WLR 770. In that case the issus
was whether the enf of a Mew York Convention award should be refused on
the grounds of public policy in a case where it was alleged that the commisaion
contract containitg \ arbitration agreement envisaged the corrupt purchase of
personal influsmng Kuwait government officials but wheres the issus had
already been =2 in an International Chamber of Commerce arbitration and it

efiforcement of foreign judgments and not E foreign arbitration awards, it

the recent decision of

had been determis that the contract was mot illegal under its proper law. In
conclodin a2t the award should be enforced in the face of the allsgation of
illegality ik was necessary to have regard not only to the public policy of
discourafuahg internaticnal commercial corruption, but to the countervailing
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arbitration awards and to discouraging the relitigation of issues already
determined by the arbitrators by adducing evidence not shown to hawve been
unavailable before the arbitratars.

27T In the pressnt case, the publie policy issue arises in the context of a New

" York Convention award made pursuant to a Chinese arbitration clause by the
agreed Chinese arbitral authority. 1In international commerce a parcty who
contracts into an agreement to arbitrate 1m & foreign jurisdietion is bound not
only by the local arbitration procsdurs but alss by the supsryvisary jurisdiestiss
af the courts of the seat of the arbitration. If the award is defective or the
arbitration is defectively conducted the party who complains of the defect must
in the first instance pursue Such remedies as exist under that Supervisory
jurisdiction. That is because by his agresment to the place in question as LIIO
acat of the arbitration he has agreed not only to refer all disputes to
arbitration bit that the conduct of the arbitration should be subject to
particular supecrvisory jurisdiction. Adherence to that part of the ags

must, in my judgment, be a cardinal policy consideration by an English @
considering enforcement of a foreign award.

*

(== In a case where a remedy for an alleged defect is applied for

supervisery court, but is refused, leaving a final award undist it will
therefore normally be a very strong policy considecation befor 1ish
courts that it has been conclusively determined by the cour : 4 agreead
supervisory jurisdiction that the award should stand. Justas eat weight must
be attached to the policy of sustaining the finality of tional awards, so
also must great weight be attached to the policy of sus the finality of
the determination of properly referred procedural iss the courts of the
supesrvisory Jurisdistion. T use the word "normally’, e there may bs
exceptional cases where the powers of the supsrvis urt are 3o limited that
they cannot intervene even where there has beesn ious and serious disregard
for basic principles of justice by tha |rh1tr@ r whare for unjust reasons,

such as corruption; they decline to de so. H , outside such axceptional
cases, any suggestion that under the guise gations of substantial
injustice procedural defects in the condugtW\af jan arbitravien which have alrsady

bean considered by the supervisory cour d be reinvestigated by the English
courts on an enforcement application th be most strongly deprecated.

. |In summary, tharefore, in a cas & an enforcee alleges that & Mew York
Comvention award should not be & on the grounds that such enforcement
would lead te substantial m]u.g,g%:: therefore be contracry to English public
policy the following must norniglly, be included amongst the relevant

considerationa: (i1} the nat
enforces has invoked the
arbitration: [1ii) whe
whethsr the courts of
enforces's complaint

f the procedural injustice; (ii] uhether thea
sofy jurisdiction of the seat of the

Y was available under that jurisdiction; (i)
isdiction have conclusively detesrmined the

ur of upholding the award: and (v] if the enforcee

has failed to inve t resedial jurisdiction, for what reason, and in
particular whe was acting unceasonably in failing te do so.

| In the pr ae, following the initial sward and the first order of the
Beijing ¢ co's counsel did not in the course of the resumed hearing take
the opport to inform the tribunal of the reasons for the haaring or Lo
ocbtain t sale award or, having domne so, to challenge its evidential basis

trators' reliance on it, He appears to have regarded the order for a
resumed arbitration as made without jurisdietion and have failed to understand
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its purpose. I am not persuaded that in so doing he was acting reasonably.
That the sub-sale award remained undisclosed was dues to his failure to take
advantage of the remedy provided by the supervisory court. Further, as T have
held, undsr art 4% of the CIETAC rules thers was a contractual waiver of the
right to object to the defects{) In these circumstances the application to the

Beijing court to revoke the second award appears to have been bound to fail.
it may be that the court was left by the CIETAC minuote of the resumed hearing
with the impression that Mr Jiang had made little in the way of submission, but
it is clear beyond doubt that 1t must have been aware from the contents of the
second award that he had never aocught to cbtain the sub-sale award or Eo raise
with the arbitrators the cne cbjection to the first award on the basis of which
the court had ordered the resumed hearing.

T In thess circumstances, does the snforcemsnt of these awards lead to
stbstantial injustice? In my view, it does mot. The unreasconable

Ferca in the manner of its subssquent conduct of the arbitration which

effect, deprived it of its local remedies has left it in exactly the

position in substance &3 1f it had wholly ignored the availability ngh
remedies. Horeover, aslthough the arbitrators acted wrongly in £

disclose the sub—sale award, they had heard and investigated the (4 in the
sub-sale arbitration and had reached their conclusions on the jwsus of loss to
the sub—purchasers of the steel. They then transposed their fondlusions on that

evidence to the issue of Minmetal's recoverable losaes in sain arbitration.
Because of the way in which Ferco has conducted itself i tion to that
arbitration it is not in the position to inwvite the in a that even if the
award had been disclosed te it the arbitratera would ¥ have been

persuaded to arrive at a conclusion of fact more fu_l:u‘l.fk & to Perco. The
highest it can e put is that they might hawve r.lvm:a“ﬁ“t \

In the circumstances, e&ven 1f one takes ace \of a continuing feature of
injustice in the failure to disclose the sub-sgle award prior to the second
award and of the possibility that the arbitr8t "would have arrived at a
sanclusion more faveourable to Ferce if disec -n:.l.).l:e had been made, the
countervailing policy considerations in Ja |:&’ of enforcement of the awards are,
in my judgment, so strong that they d -,- the policy consideration of
non-enforcement in the face of p:nttdm& efects going to a breach of natural
justice.

\ Y 4

‘ In the course of argument I."'I.';_ 1dwston referred me to & decision of the Hang
Kong Court of Appeal in Apex N‘ WUnvestsent Ltd v Chuang's Development (China|
Ltd [1335] 2 HEC 223, m:l.“&lutﬂm the hearing, CIETAC arbitrators had

immstigated the facts Uced an award based on their findings without

first informing the par the results of their investigation. The hearing
bafore the Court of J;H:--l;hd. on the basis that the facta were within the
New York Comvention on of inability to present the enforcee's case and

sther the judge had proparly erercised his discretion in
on the basis that disclosure of the investigation would not
te result. The judgment was reversed on the ground that
ult might have been affected. That authority is, however,
tance on the issues which I have had to consider. I have not
d enforcessnt on the basi=s of & residual discretion but on the
eo hawe failed to being themeaslves within any of the a 103

o enfarcement. Mad I concluded that Ferco had brought themselwes
within any of the sxceptions to enforcement upon which they relied T would not

on the facta
of no diree
decided ta
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have thought it appropriate in this case Co exerciss my dissrstion in favour of
enforcemsnt.

Canclusian

In the esvent the order of Creaswell J giving leave to enforce the awards as a
judgment will be upheld.

Thers i1s, however, an outstanding point om which the parties may wish to
address further arqument. Ferco has applied to the Beijing court for a retrial
of ita application for revocation of the second award. That application has yet
to be heard. Although the proapects of succeas appear to be distinctly sltr.'dl
it is not impossible that such application will succeed and that, if it does,
that the sscond award will be revoked, If that wers to happen and the award
already been satiafied by Ferco, Mirnmetals would be under a duty to reimbur
the amount paid. In these circumstances, in view of the fact thlt I'Jn
application for cetrial does not fall within & 103(5) of the Act,

arises whether there shoiuld be a stay of execution pending the d'll:ili.
retrial application. This matter should be dealt I|-|".|.‘i‘."l': when this j
formally pronounced.

DISPOSITION:
Application dismissed.

EOLICITORS :
Ince & Co: Sinclair Roche & Temperley @
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Minmetals Germany GmbH v Ferco Steel Ltd
The Times, March 1, 1999, Colman, J., QBD (Comm Ct).

Following a dispute arising out of a contract containing an agreement to
arbitrate in China, two arbitration awards were made under the auspices
of the China International Economic and Trade Arbitration Commission
(CIETAC). F applied to set aside the leave granted to M under the
Arbitration Act 1996 s. 101 to enforce the awards and the court hadyto
decide, inter alia, whether F had been denied an opportunity 0 present
its case; whether the procedure for arriving at the awards had béen in
accordance with the parties’ agreement, thus complying With the
CIETAC rules, and whether F had shown that the means-of arriving at
the awards was contrary to the concept of substantial justice so that it
would go against English public policy to enforee them.

HELD, dismissing the application, that it followed from the New York
Convention on the Recognition and Enfarcement of Foreign Arbitral
Awards 1958 Art. 5, which applied to-the awards, that an enforcee had
to be given a reasonable opportumity-#0 present its case in relation to the
findings of fact resulting from thé-nvestigations undertaken by the
arbitrators. A court deliberafing>whether to set aside leave to enforce a
foreign award had to examme the alleged injustice of the arbitral
procedure, consider whether the enforcee had called upon the courts of
the country concerngéd.to exercise their supervisory jurisdiction and
whether, it had failed to take advantage of any remedy available under
the jurisdictions-stich failure had been reasonable. In the instant case, it
was clearthat F__llaltﬂ'{l_ﬂﬁd to avail itself of the opportunity given to it to
present \iscase. The arbitrators had not acted in accordance with Art. 53
of the CTETAC rules on fairness and reasonableness in making the first
award, but the Beijing court had ordered a resumed hearing and F had
not taken this opportunity to challenge the evidence relied upon by the
arbitrators at the first hearing, It had to be concluded that it had thereby
waived its right to object and that no substantial injustice would result

from enforcement of the awards.
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