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LORD JUBTICE CHADWICK:

QBCMT 97/1265/p
On 31 May 1996 the Arbitral Tribunal of the Zurich Chamber of
Commerce made an award of US$19,543,003 on a claim brought by
Soinco B8BACI (“Socinco”) and Bural ¥XPT (“Eural”) ggrg:.inﬂt
Novokuznetsk Aluminium Plant (“NEAP*), an enterprise established
in the Russian Pederation. On 30 September 199§ m .:l gave
leave, pursuant to Section 3(1) (a) of the Arbitrabion Act 1975,
to enforce that award and to enter judgment. Judgment was
entered by Scinco and Bural (together *"thé \claimants") against
NEAP on €& January 19%7 in the amoupf ‘wof US$510,476,375 (with
interests and costa), the balance h;ring been satisfied by way

of sat off.

In the meantime, on 20 Jecember 1998, Langley J had made a
garnishee order nisi_ attEching all debts owed to NEAP by a
Guernsey company, Base.Metal Trading Limited [(“BMTG"). On 23 July
1997 the garnishea order wae made asbsolute by His Honour Judge
Jack OC, sit€ifig as a Judge of the Commercial Court. BMTG now
appeals to\FHis Court against that Order.

The power of the court to make a garnishee order is conferred by
,;61‘:&&:‘ 49 rule 1 of the Rules of the Supreme Court 1565:

i 1) Where a person (in this Order referred to
as “the Judgment creditor®) has obtained a
judgment or order for the payment by some other
raon (in this Order referred to as the “judgment
btor”) of a sum of money . . . and any other
within the jurisdiction (in this Oxder
referred to as “the garnishee") is indebted to the
judgment debtor, the court may, subject to the
provisions of this Crder and of any enactmant,
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order the garnishee to pay the judgment creditor
the amount of any debt due or accruing due to the
judgment debtor from the garnishee, or so much
thareof as is sufficient to satisfy that judgment
or order and the cocats of the garnishee

proceedings.

In the present case there iz no dispute that the claimants are
judgment creditors of NEAP. Nor is there any dispute that BMTG
is a pearson within the jurisdiction who is indebted to NEAP in
an amount of US$10,600,000 and was so indebted at the time of the
service of the garnishee order nisi upon it - that wag gq!ﬁ':'ndud
for the purposes of these proceedings by undertnl:iﬂg*n recorded
in a consent order made by Colman J on 13 February”1997. It
follows that the Jjurisdiction of the English bplizt to make a
garnishee order under Order 49 rule 1 RSC Jig pot in igsue in
thege proceedings.

The amount of BMTG’s admitted debt to WKAF (US$10.6 million) has
been paid into a London bank account in the joint names of
solicitors pursuant to a furthe¥™undertaking recorded in the
consent order of 13 February 1997.) The garnishee order of 23 July
1997 requires BMTG to pay thke monies standing to the credit of
that account to the claipanes.

It im common ground that the power of the Court to make a
garnishee ordar, Jdn circumstances in which it has jurisdiction
to do so, remajng-discretiocnary. It is also common ground that
the principles upon which that discretion should be exercised -
at least En:: the purposas of the present proceedings - were
miﬂq_ﬁ:_i-:axhnustiwly by the House of Lords in Deutsche
Schacktbai-und Tiefbohrgesellschatt m.b.H. v Shell International
I'm;;!.ﬁkm Co Ltd [1990] 1 AC 295 ("the DST case”); and that it
hmﬂueam for this Court to look beyond that case in order
e, identify those principles. In short, tha Court, in the
exercise of its discretion, should pot make a garnishee order in
circumstances in which it would be inequitable to expose the
garnishee to the risk of being compelled to pay the attached debt

twice over - the risk of “double jeopardy”.

3
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NEAP is a company which carries on business in the Russian
Federation. It is said that the order of 23 July 1957 exposes
BMTG to the risk of double jeopardy in that, notwithstanding the
attachment of the debt of US$10.6 million by the English Court,
BEMTG may be compelled to pay that debt to NEAP by some order yet
to be made in the Russian courts; alternatively that, under the
law which would be applied in those courts, BMTG would not be
able to take credit for the payment to the claimants on its
trading account with NKAP; in tha further alternative I-_hau, a;;der
that law, BMTG would have no remedy if NEAP were LO ratﬂn S@sets
of BMTG in Russia in satisfaction of the attached delf .\ \In order
to understand and evaluate these contentions it ie necessary to
set out (i) the background to the dispute between the claimants
and NKAP which was the subject of the arbitracion/award, (ii) the
trading and other relationships between NKAP @nd BMTG and (iii)
the evidence as to Russian law.

The background to the dispute.

NEAP was formerly a state enterprise in the Soviet Union. At all
material times it has cl.nij.ed.' on business as & smelter and
refiner of alumina at a\plant in the region of Kemerevo in
Southern Siberia. Tt if #edd to be one of the largest producers
of aluminium ingots in the Russian Pederation. On & July 19952
it entered into a“eontract with Eural, a company incorporated
under the laws of“Hungary., for the delivery of 15,000 tonnes of
aluminium :I._ng::r.ﬁ to Bural over a ten year period. It was a tarm
of that emi'ﬁu that, in consideration for a cash payment of
us&2, BE;MUG‘ by NEAP, NEAP was to acquire a 15% shareholding in
Eural ¢ -ﬂn 3 July 1953 NEAP entered into a similar contract with
Bnd.,gnm a company incorporated under the law of Argentina, under
uk%uh NEAF was to take a 20% shareholding in Arkuz SA, a
MBidiar:.r of Soinco. There were other trading contracts between
HEAP, Eural and Soinco in the period 1991 and 1994 for the supply
of aluminium.

In on about December 1994 NKAP was privatised. It is now a
Russian joint-stock society of the open-type. The new owners of
NEAP stopped all deliveries to the claimants. The position was
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set out in a telex sent by Mr Kadrichev, the new director-genaral
of NEKAP, on 20 January 1995:

3 [I] report to you such information: the
E‘.ll:t.rmrdin!:ry meeting of joint stock “Novokuznataek
Aluminium Plant” have taken place on January, 20th.
The new staff of the directors’' council was elected.
My authorities as general-director are confirmed. The
new staff of the directors’* council have taken a
decision to examine all contracts and agreements and
not Eo carry them out without the directore’ council
approval."

No further aluminium was supplied to the claimants’ under the
existing contracts. ©On 24 April 1995 Soinco and Bural filed
their request for arbhitration in Zurich. Amonget ofher points
taken on behalf of NKAP before the arbitral ‘tribunal it was
contended that the contractual obligations &g purchase minority
shareholdinge in Arkuz and Eural were in contravention of Ruasian
exchange control regulations and wereaccordingly invalid.
Further, that the invalidity of the abligations to purchase
shares infected all other obliggtians of NKAFP under all the
contracts between NKAP and the cl¥gimants; so that all the trading
contracts were void and of np effect. The arbitral tribunal
decided that, while it might be prepared to take into account
Russian exchange contral-regqulations in relation to the
obligations to participate in Arkuz and Bural, it was not “ready
to extend the nullity effect to the main obligation to supply raw
aluminium if indasd Russian exchange control law purporte to have
that effect, wiileh remains doubtful”. The tribunal went on to
hold that, @Glithough it was unclear whether proper exchange
control uun.ml: wae given by the appropriate authorities, this
was not\ i matter which concermed the claimants. NKAF had
nnnfimﬂ' to the claimante that there was no exchange control
difi"isq.llty. and it could not invoke its own its own failure to
chta'tn the necessary consent as an excuss to invalidate the
“Iur“mt - gee article 80 of the Vienna Convention. All other
dafances wera rejected as being without merit.

The tribunal held NEAP to be in fundamental breach of 1cs
delivery obligations. On 31 May 1996 the tribunal made a final
award in the amount of US519,643,003. On 16 July 1996 NEAP
appealed against that award to the Swiss Pederal Tribunal. On

-1
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30 August 19596 that appeal was refused on the ground that it was
out of time.

In the meantime two events had occurred: (i) on 6 August 1996 the
award of the arbitral tribunal was converted into a final Swiss
judgment by order of the Eurich Cantonal Court; and (ii) om 189
Auguat 1996 civil proceedings were instituted by the Procurator
for tha Kemerove Region of the Russian Federation in the arbitral
court of Kemerovo. The proceedings in the Kemerovo CoufrtAwere
brought by the Procurator “in the defence of state #nd ‘Social
(public) interests” against NEAP in relation té ‘the Eural
contract of & July 1992. The stated purpose of che'proceedings
in Kemerovo was to obtain a judgment in a Russdafi'court to the
effeot that the contract of 6 July 1992 was invalid ab initio by
reapon of the contravention of Russian “exchange control
provieions. That objective wasgc-agsisted by NEAP's
acknowledgement that the contract wids/in contravention of the
currancy regulations; in that NEKAR“did not have the appropriate
licence at the time when it was €ntered into. By its decision
the Court declared that the goptzact of 6 July 1992 was invalid
(void) and did not give rise ko legal consequencea except for
thoae incidental to ikte _awmwedidicy.

The trading and other relationships betwean NKAP and BMTG.

His Honour Jw:l.;p Jack QC was taken through a considerable volume
of evidence m-sed. by the claimants in order to establish that
BMTG and mé,mm managed by the same individuals and could not
(noxr clmtj* be expected to deal with each other at arma® length.
The J@dge reviewed that evidence, carefully and in detail, at
png“h 8 - 14 in the transcript of his judgment. The conclusions
d.ix:h he reached have not bean challenged on this appeal; and it

'.'ﬂ‘all, I think, be sufficient if I pummarise them:

{1) The management of NKAP is controlled, under a management
agreament, by a Russian company, Metallurgical Investment Company
{("MICOM”). MICOM is iteself controlled by Mr Mikhail Zhivilo and
his associates. Mr Mikhail Zhivile is president of MICOM and
aleo chajirman of the Board of Directors of NEAP.

&
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(2) BMTG was incorporated in Guernsey on 4 December 199%2. Its
present directors, and the holders of the only two shares which
have been issued, are Mr Mikhail Zhivile and his brother Mr Yuri
Zhivilo. BMTG is a trader in metals and appears, from itm
accounts, to conduct business on a substantial scale. The
turnover for 1995 was in excess of U55198 million. Shareholders’
funda as at 31 Decembar 1995 appear in its draft accounts at
US56,134,311. The issued share capital of BMTG is £2. Much of
NKAP's production passes through BMTG under the provisions of
long term "“tolling® contracts. The form of those/cGontracts
required BMTG to supply alumina which, in consideratdém for a fee
payable by BMTG to NKAP, was smelted and refined ‘by NEAP and
returned to BMTG or ite consignees in the foxmoof aluminium
ingote.

(3) On the termination of the trading dant¥acts between NEAP
and the claimants in Jamuary 1995 the trade\under those contracts
were immediately replaced by trading(eith BMTG.

The Judge summarised his conclusiom® in the followling paragraph:

it is clear from what I have set out that following the
reconstitution of the Board of Directors of NKAP in
January 1935 Mikhail Ehivilo was able to procure that
the greater part and-possibly all of NEAP‘s export
business, whathar ) through teolling contracte or
otherwise, was with( BMTG. He was able to procure that
the greater part of NKAP's production was exported in
this way. The only explanation for doing so must be
that the buRiness passed through a company outside
Russia over~which his brocther and he had complete
control. / I\ reject the suggestion made on behalf of
Eﬂ'ﬂ that ' the decision by WEAP to trade with BMTG was
l@ ﬂ;uhﬂective commercial grounds: I do not find it
- As part of this scheme business was taken
fmplnintiff: - contract 60-47, given apparsntly
Lo, orld Matala and in fact I:aken over in some way
by “BMTG. It is probable also that the further
,Wﬂhiﬂﬂ of aluminium by NKAF which would otherwise
gone to the plaintiffs wunder the contracts which
' were repudiated by NEAP and formed the subject of
arbitration, has also been sold through BMTG.

On 27 January 1995 BMTG entarsd into a contract (a tolling
contract) with NEAP for the refining of 80,000 tonnes of alumina.
A second tolling contract, for the rafining of 200,000 tonnes
over a three year pericd, was entered into on 25 September 1995.
The alumina is to be supplied over tha period 1996 - 1998 in
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accordance with an annual timetable to be agreed by the parties.
The amounts of the wmonthly deliveries are also to be agreed from
Cime to time. For every twe tonnes of alumina supplied by BMTG
one tonne of aluminium ingots is to be returned by NKAP. 1In
addition, BMTG is pay to NEAP the cost of refining the aluminium
calculated as a percentage of the average of the London Metal
Exchange sellers’ quotations for high grade aluminium for the
relevant period. Clause 4.5 of the tolling contract of 25
September 1555 provides that payment for refining is to Pesmade
by BMTG in US Dollars (as to 90%) by telegraphic trépsfér to
NKAP's account in the month of despatch of the aluminftm'from the
NKAP's plant; and as to the balance of 10% on agreement of a
quarterly cperating balance between the parties™As the Judge
pointed out there ie no evidence as to the position between BMTG
and NKAFP in relation to payments made, or‘nct made, under the
tolling contract or as to the state of.8ccount between them.
Prima facie, if the terms as to paymefit’ ih the tolling contract
have been adhered to, there shopld\be little or no balance
ocoutetanding either way at any given-fime. But there may expacted
to be, from time to time, stocko of unprocessed alumina supplied
by BEMIG and on consignment té or held at NMEKAP‘s plant; and stocks
of processed aluminium ingots held at the plant to the order of
BMTG for despatch to ifs/ecnsignees.

The relationship between BMTG and NEAP is described by Mr Yuri
Zhivilov in his ‘Pecond affidavit, sworn on 20 December 1996, at

paragraphs 6§ » 69

66. JBMIG/ now obtains its aluminium from NEAP as a
result\of the processing contract [dated 25 September

1935).
6%.\ “At present, BMTG obtains aluminium from no one
R-) than NEKAP. However, BMTG doas not have an

: usive contract with HnP BMTG is free to acquire
®luminium from othars and NEKAP is free to sell
aluminium to others; but it makes sensae for BMTG to
have a long term contract with ome of the largest
producers of aluminium in the world, so that it can
ensure that all the alumina it obtainse i1s procesaed by

a high qualicy factory.
68 . BMTG sells the aluminium made by WEKAP to whoever

it can on the open market and keeps tha sale proceeds

itself. . . .

E9. About 30% of all BMTG'E preeent paymente are
made to NKAP in respect of aluminium obtained f£rom
NEAP.
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There is no evidence that the admitted debt of US$10.6 million,
the subject of the garnishee order, is a debt which has accrued
under tha tolling agreement of 25 September 1995, The
probability, as it seems to me, is that the dabt has been
admitted by BMTG, with the concurrence of NKAP, in order to
forestall further investigation into the claim that BEMTG holds
all its assets as nominee for NEAP: a claim raised in the present
proceedings - see the originating summons issued on 1 Octobaer
1996 as varied by the order of Rix J. made on 1 November/ 1896.

The evidence as to Ruseian law.

The Kemerovo decision - to which, of course, neither” BMTG nor
Soinco, nor Bural (save under protest), were paxty - is relied
upon by BMTG to support the contention that) the contracts
underlying tha arbitral award of 311 May 15!::_1@;11:1 be treated as
vaid under Russian law; and that, accordiagly, Russian law would
not recognise either (i) the arbitral dward itgself or (ii) the
English judgment entered on € January 1997 or (iii) the garnishee
order of 23 July 1587.

Evidence as to Russian law im rontained in three affidavits of
Professor William Butler )\ P=ofessor of Comparative Law in the
University of London, ‘eWwern respectively on 14 December 1996
("Butler 1%)., 21 Nargh 1997 ("Butler 3") and 23 June 1597
{"Butler 4") and filed on behalf of BMTG; and in the affidavit
of Dr Comstantin Razumov, formerly a Professor of International
Private and w::tiﬂ Law at the Institute of International
Relaticne J..n Moscow and latterly Director of the Arbitration
Department at the USSR Chamber of Commerce and Industry, sworn
on 9April 1997 and filed on behalf of the claimante,

Temented by his letter dated 27 June 1997 in response to
m&i"a‘t 4. It has not bean suggested that either Professor Butler

o\ Dr Razumov are not well gualified to give evidence as to

Rugsgian law. But the task of resclving the issues in dispute on
their affidavit evidence is made difficult by the fact that that
evidence has not been tested by cross-examination. His Honour
Judge Jack, following directions given by Colman J an 24 January
1997 as varied on 28 February 1997, wase invited to determine
issues of fact (including issues of Russian law) on the basis of

3
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affidavit evidence alone. That course, agreed between the
parties, presents problems both for the trial judge and for this
court in circumstances where, as it has turned out, there ie an
acute difference of view between these distinguished experts as
to the effect of Russian law.

At the risk of doing injustice to the extenaive evidence of
Professor Butler, I think it may fairly be summarised as follows:
(1) The contracts for the purchase by NEAP of shares ifi Rural
and Arkuz, if made without a prior exchange control’ 1iefnce,
would be regarded as invalid under the lawes of Russia,

(2) By wvirtue of the Kemarovo judgment (if not Jindependently)
“there is not and pnever has been any obligarion’im Russian law
for NKAP to supply any aluminium” under the|trading contracts
with Soinco or BEural.

(3) The Russian Federation, as successox-td the Soviet Union, is
party to the 1958 New York Conventiopn( oh the Mutual Recognition
and Enforcement of Arbitral Awards; <avcordingly, arbitral awards
issued by a foreign arbitration courts are subject to be enforced
by the courts of the Russian Fuéﬂmtinn* - Butler 1 paragraph 45.
Nevertheless the claimants would not be able to enforce the award
of 31 May 1996 in Ruasia...The 1358 Convention provides that
recognition and enforcémpent of an arbitral award may be refused
if the competent authority in the country where recognition and
enforcement ies scgught finde that the recognition or enforcement
of the award wiuld be contrary to the public policy of that
country. . ¢ » “& Russian court isg unlikely to enforce an award
arising uqdf,‘r ¢ontracts that are invalid and unenforceable under
Russian liw- - Butler 1 paragraph 49; and . . . ¥*it is
incanﬂgnhle that a foreign arbitral award in which the
ﬂmmle law was Russilan law and which did not correctly apply
.ﬁiﬁﬁi’ﬂn currency legislation in assessing the validity of the
“transaction could now be successfully recognised and executed in
a court of the Russian federation” - Butler 3 paragraph 6(wv).
(4) “Ae the Award would not be recognised or enforceable in
Russia, the Judgment entered by the English Courts an 6th January
1997 would equally not be recognised or enforceable in Russia”™ -

Butler 3 paragraph 7. Wor would the garmishee order absclute of
23 July 1997 be recognised. "As Ruggian law does not accept that

i0
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there is any debt due from NKAP to the Plaintiffs either under
the varicus contracts between them or pursuant to the Award, it
will not accept any order of a foreign court which seizes agssets
in patliefaction of a non-existent debt* - (ibid).

(5) A payment by BMTG to the claimants pursuant to the
garnighee order of 23 July 1997 would not be recognised under
Russian law ae a discharge of BMTG's liability to NKAP. “Russian
law hag no concept of garnishes proceedings or the attachment by
a8 judgment creditor of a debt due to the judgment delctar in
satisfaction of an unpaid judgment® - Butler 3 paragraph #< The
only basis on which Russian law would recognise that apa]mmt
by BMIG to the claimants would discharge BMTG's liability to NKAP
would be if such payment were made with the express consent in
writing of NEAP. NKAP could not give such consent because, by
virtue of the invalidity of the underlying/contracts with Soinco
and Bural and (I think) the Kemerowo\judgment, it canmmot
recognise any liability to the claimahnrs.

{6) =If, therefore, BMTG is ordered by 'the English court to pay
F8510.6 million to the claimants-parsuant to a garnishee order
absolute, NEAP would be entitled to proceed against BMTG for the
payment of the same amount; leﬁv.ing'ﬂu'rr: having to pay the game
debt twice over” - Butlex 3. paragraph 8. Further, *NKAP would
be able to successfullydefend any proceedings brought by BMTG
in Russia regquiring NEAP to deliver aluminium to the value of any
payment made undar a Garnishee Order Absolute" - Butler 3

paragraph 5.

Dr Razumoy, ‘o the other hand, expresses the clear wiew that
there :I,u;nﬁ risk that, as a matter of Russian law, BMTG would be
exposad\ ke double jeopardy. His evidence may be summarised as
follbus:

i.‘;r.l Rugalan law is well familiar with the concept of
‘ggrmn]:mu.nt In support of that propositicon Dr Razumov refers
to the English Language Treatise "The Law of the Union of Soviet
Bocialist Republics” (as applied to civil law and procedure
relations in foreign trade) by Lebedev, Rozenberg and Pozdniakow
which includes, at chapter 12, a summary of the procedure for
actachment and garnishment under Russian law. He refers, also,
to Article 358(3) of the Code of Civil Procedure:

11
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asse ae measures of compulsory execution shall
|
(3) levy of execution on mometary amounts and
property of the debtor situated with other
persons:

(2) There are no grounds, in Russian law, to assert that a third
party holding monies due to the judgment debtor, who tranasfers
such monies to the judgment creditor pursuant teo a court ordared
garnishment, can then be obliged to pay the monies again on the
basis of a contract with the judgment debtor. The consent or lack
of consent of NKAP to the payment by BMIG is irrelevant.
(3] In any event the relevant garnishment in the present case
is that of England and not that of Russia. Paymant by BMTG
pursuant to the judgwent of an English court would be recognised
as valid payment and discharge under Russian ldw \lrrespective of
the correctness or wvalidity in Russia/ of “tha underlying
arbitration award. *"Simply put, whether “the arbitration awarxd
creating the original debt from NKAP té the plaintiffs is or im
not enforceable in Russia is a wholly ‘eéparate issue, which is
entirely irrelevant for the above ahalyais and ite conclusion” -
Razumov paragraph 10. ™As mn;ﬁi:;n-thu substantive Russian law,
BMTG*s payment on NEAP's hemif due to garnishment Iin England
would, wunder chapter 26 coFfthe new Civil Code and other
applicable principles, Zlearly preclude BMTG from having to pay
NKAP the spame sum again’\- Rarumov paragraph 11.
{4} Neither NKAP orvits directors would be liable to fines or
other sanctions as\a result of the garnishment. “The garnishment,
if it occurs, ,will be pursuant to an grder of an BEnglish court
and will pmy have bsen opposed by BMIG and NKAP, both of
whom are béfore that Court. It is mot some ultra vires act or
m:-inﬁ‘-h”mp or BENTG™ - Eazumov paragraph 13.
£5) It was not within the competence of the Kemerovo court To
W declaration as to the retro-active invalidicty of the
lying contract betweer Eural and NEAP. The Court is
arpowered to hear complaints against NKAP for alleged violations
of Russian exchange control rules; but "the civil or contractual
consequences, if any, of such violations are matters of no
concern to the [Procurator] or to the [Kemerovo] Arbitrazh Court,
they are a matter between the parties to the contract, which
contract was hare pubmitted to an international arbitration in
Zurich® - Razumov paragraph 15.
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By way of further support for its contentions, BMTG relies on
correspondence, exhanged shortly after directions had been given
for the hearing of the application to make the garnishee order
absolute, between NEKAP and the Procurator General of the Russian
Federation. By a letter dated 6 March 1997 NKAP sought an
explanation on four points which, as it said, were a matter of
COncCern. In summary those pointa were: (i) is NEAP entitled
under Russian law to give BMTG official permission to pay part
of its debt to the claimants in accordance with the a.ﬂ:zq:rll
award; (ii) will NEAP be liable in any way under currepf) ihﬂu:im
law if it does give BMTG its official permission tqgmpart of
BMTG' & debt to the claimants; (iii) what action should’NEAP take
if BMTG does pay part of the money it owes to the“@l®imants under
the arbitral award without NEKAP‘s official permigsion; and (iwv)
will NKAP be liable to a fine - and will ts management be
criminally liable - if it does give official consent to the
payment of the monies dus under the awgrd. In reply to that
request, by a letter dated 28 lur:h..z!lﬁ"?* the Procurator General
confirmed: (i) that NEAP was motlentitled to give official
congent to payment of the débt) owed to it by EBEMTG to the
claimants; (ii) that, if NKAP were to give official permission
for the payment of that d_q:h_f-, that would be regarded ags a failure
to repay foreign curteney which is subject to obligatory
remittance to the Rufsian Federation, NEAP would be liable to a
fine and its management would be criminally liable under Article
193 of the Russifn\Federation’'s Criminal Code; (iii) that in the
event that BMIG does not pay NKAP what it owes, but independently
pays the @;‘h ‘wf USS 10.6 million to the claimants under the
award, NEAP will have the right to recover that amount from BMTG

in mm%'fﬁm:udins!-

be noted that, in answer to gquestion 3 in the letter of

1997 - *what action should NEAP take if BMIG pays monay
without NKAP's official permission?* - the Procurator General
did not advise that NKAP wae required to take any particular
steaps [(or that ha, the Procurator General, would take any steps)
to recover the amount. He confined his reply to the assertion
that NKAP *will have the right to recover this amount* without
indicating whether that was a right which NXAP was cbliged to
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enforce; or whether, if it did not choose to enforce that right,
NEAF or its management would be liable to .state or other

penalties.

The pripciples to be derived from the DSET case.

The facts in the DST case, as they appear from the hmsadnote and
in the judgment of Lord Templeman, may be summarised as followa.

Shell International Petroleum Co Ltd (“Sitco”), &) vempany
registered in England, was indebted to R'As al-Khaimal National
0il Co ("Rakoil”) in the amount of US$4.8 million and interest
for oil supplied by Rakoil to Sitco in the sfgte of R'As al-
Khaimah (*the State”). Rakeoil was incorporated jand resident in
the State. Under English private interndtional law rules the
debt admitted to be due from Sitco to Rakoil was situated in
England. The  plaintiff,  Qoubsche Schachtbau-und
Tiefbohrgesellschaft m.b.H. (*D5T*))\ “had the benefit of an
arbitration award, obtained in Gemey¥a, in relation to a dispute
with Rakoil under an oil exploration agreement of 1 September
1976. On 2 July 1986 DST obtained leave to enforce the Geneva
award in England pursuant«@.gection 3 (1) (a) of the Arbitration
Act 1975. The amount of £he award with interest exceeded UB54.8
million. ©On 24 July 4986 DST cbtained an injunction restraining
Rakoil from accepting payment of debts due from S8itco. That,
clearly, was a prelude to garnishee proceedings to be brought by
DET against 54tco. On 30 March 1587, before any garnishesa order
had been mdhm England, the State began proceedinge in ite own
Civil Entlrl: against Sitce claiming tha debt of US$4.8 million on
the h;.n@ rtl:ulr. Rakoil, in selling oil to Sitco, had baan acting
as agent of the State. On 12 April 1587 the Civil Court gave

<

R QN
Judgment against Siteo for the amount claimed by the State with

“diftérest and costs. On 14 April 1587 the State advised Sitco

that it was not preparsad to consider any further dealings with
Siteco until Biteco honoured its obligation to pay under that
judgment. On 12 August 1997 the vessel "New London®, then under
charter to Bhell Trading (Middle East) Limited, an associate of
Bitco, was arrested in the EState.
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In the meantime, on 7 July 1387, Hobhouse J had made a garnishee
order directing Siteco to discharge its debt to Rakoil by making
payment to DET in part satisfaction of the judgment debt due from
Hakoil to DST. An appeal against that order was dismissed by the
Court of Appeal on 29 October 1987. The position, therefore, at
the time of the appeal to thke House of Lords against the making
of the garnishee order was as described by Lord Templeman, at
{(1950] 1 AC 295, 335H:

The present popition is that Siteco have been ordermd/By
the English court to pay DST and Sitco have _baepn
ordered by the Civil Couxt to pay the Stated /S JIf
naithar the English court nor the Civil Court gives way
Bitco must either pay twice voluntarily or run the riek
of both the English court and the Civil Court\enforcing

payment .

Lord Oliver accepted that there was some rigk ‘@f/ double jeocpardy
in the following passage of his speech, &t ‘page 341E - P:

The critical issue idenctified by, Hobhouse J [1988] 2
Lloyds Rep. 294 in the garnighee proceedings was
whether there was a real and wobétantial risk that
Sitco might, if the garnishag-grder were to be made
absolute, be compelled to pay\the same debt a sacond
-tima. Res a matter of faet,\\it iz beyond doubt that
there is some risk. Whether rightly or wrongly as a
matter of the comity oOf qmations, the courts of the
State quite clearly do net and will not recognise that
the debt which is due to Rakoil and which the State
claims is due to it As'capable of discharge of payment
under a garnishee gxder made in this country. Whether
rightly or w],jr as a matter of internationally
recognisad maritime law and practice, the State has
taken and continues to take steps by way of arreat in
aid of the judgment which it has obtained against Sitco
in its oWn mourt. This is not a matter of theory or
speculatitn. The risk has to this extent material ised.

That pnn!llinﬁy identifies two significant factual elements in the
DT m‘i' (i} there was already a judgment of the Civil Court
uh.i.ﬂti{jﬁiﬂn it eclmar that payment under the English garnishee
ur_:ﬂ;é‘r would not be recognisad in that court; and (il) the Btate
"ﬁé“ﬂctivaly seeking to take stepe to execute the judgment which
it had cbtained against Siteco in the Civil Court. Further, tha
State was also sesking to exert commercial pressure. There was
no doubt that, in so far as Sitco had assetse capable of being
seized, the State would attempt to seize them. Further there was
evidence to suggest that courts in other Gulf states might
recognise the judgment of the Civil Court. There was a thixrd
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feature of significance in the present context. There was
nothing in the DST case to suggest that there was any connection
between S8itco and the dispute batween DST and the Btate; and both
Lord Oliver, at page 343D, and Lord Goff, at 355G, accepted that
there was not.

Lord Goff identified the question at issue in these terms at page
353 C-D:

Whether it would be ineguitable in the circumstances ¥o
make a garnishee order absolute, and that ic. s
generally considered inequitable so te do if{ _kthe
garnishee would, in the circumstances, bs compalled to
pay the relevant debt twice over. So we can see, ig the
cases, the guestion being posed whether thexe Y& any
real or substantial risk that the garnisHee® having
paid the judgment creditor under a garnlehee order
absolute in this country, would be reqguired /to pay the
amount over again in proceedings in a foreign country.

In order to answer that guestion <\/is there any real and
subgtantial risk of double jeopardy >~the English courte must act
on the basis of some assumption as to how the foreign court will
procead - per Lord Goff at page 353G. The English court must
have in mind the criteria, thet must be fulfilled before the
English judgment can be regirded as one to which foreign courts
of justice may be expecbed™to give effect. Lord Goff identified
those criteria at page 354A-B:

These appear E5\be threefold: (1) The underlying judgment
entered by Gthe English eourt in favour of the Jjudgmant
creditor agalnst the judgment debtor has been entered by a
court wHicéh is, by generally accepted principles of
int ition@l law, a court of competent jurisdiction. (2)
The si "of the attached debt, owing by the garnishee to
tha, nt debtor, is England. (3) Payment of the attached
d&‘ﬁi the garnishee pursuant to a garnishee order absolute
hae “the effect of discharging that debt.

%m;;;tfﬁirﬁ of those criteria is satisfied by wvirtue of the
igions of Order 49 RSC.

There wap oo doubt that in che DET case - ag in the present caee
- those three criteria were satisfied. It followed that in that
cage - as in the present case - the English judgment was one to
which a foreign court might be expected to give effect. Tha
problem, in the DST case, was that that expectation was
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inconeistent with what, in reality, the Civil Court in the State
would be likely to do, having regard to the judgment which it had
already given on 12 April 1987. So it was necessary to consider
Hhutha:r the English court should act solely on the assumption
that the foreign ecourt would give effect to the English
judgments; an assumption based on the fulfilment of the thres
criteria on which the expectation of recognition is founded.
Lord Goff identified that question at 354G - H:

Let it be nugfam!d that [the] ecriteria are fulfilled”
Will any Eng h court, in such circumstances, m.'r:n:\a
garnishee order absolute in accordance with( the
assumption, and exclude as irrelevant and inadmjesible
any evidence that a foreign court will nevertheless not
recognise payment under the English order as effeftive
to discharge the attached debt?

He answered that question at pages 355D - 2158A»

Having considered this question with ‘care, I doubt
whether it 1s susceptible of .&—dogical answer.
Powerful arguments of policy can ber advanced in favour
of either sclution - the one favoufisig the interests of
the garnigshor in levying lawful execution upon the
proparty of the judgment debtardand the other f.n.m.u-i_ug
the interests of the gamiﬂh&e On the one hand,
can be gaid that the gu.rnighm must ordinarily have l:.n
bear the consequences of any commercial pressure which
may be inflicted upan bim by a powerful judgment
debtor, which may hawe-serious financial comnsequences
for him; it is not gnreasconable, it may be arguaed, that
he :hnuld likewige bear the consequences of action by
some foreign court] invoked by the judgment debtor,
which departs \from the accepted norms of private
international\law. On the other hand, it can be said
that the prideiple which is here being applied is that
a g:.rni. n ‘arder absolute should not be made where it
£able to do go, and Iurther that it is
\ifi the authoritiss that is inegquitable so to
§ the payment by the garnishee undar the order

will not necessarily discharge his liability
he attached debt, there being a real risk that
be held liable in soma forsign court to pay a
time. To deprive the garnishee of the benafit
n. :i‘! this equity merely because the court which may hold
‘him liable a second time is not acting in accordance
N with accepted principles of internaticnal law would not
be right, especially bearing in mind that the garnishee
is a wholly innocent party who has bean dragged into
someone else’'s dispute and that the judgment creditor
has the opportunity of seeking elsewhere for assets of
che judgment debtor which he may seize in satisfaction

of t judgmaent dabt.

Faced with such nicely balanced arguments, the guidance
of authority is especially helpful. HNow it is true
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that the question has not arisen in earlier cases in
the stark form which it has taken in the present case:
and it is aleso true that the judgments in the cases
(perhaps for that very reason) do not appear to speak
with a united voice on the point. But having read and
re-read them, I have come to the conclusicon that they
favour the second solution that I have mantioned, i.e.
that which favours the garnishee and sc does not
require an automatic applicatien of tha as tion.

: The propositions which I derive from the
iul:hnrit:ian are these., PFPirst, if it appesars that there
is a real risk that the garnishee will be compelled by
some other court to pay the attached debt a secomd
time, it will generally be inequitable to expose him'to
that rink by making the garnishee order absolute . 'E.m:,
second, in the absence of evidence establishing-siich a
real risk, the assumption I have referred to will be
applied.

He went on; at pages 356G-357B:

It follows that, in the present cage) “the crucial
question is whether it appears that/there is a real
riesk that the llants, Bitco, may, if the garnishee
order is made solute, be required to pay the debt
Ewice over. This was the gquegtitn’ which the judge
identified in his SHudgment _aa “being the crucial
gquestion which he had to decide.

Here it is asserted by Sjitcp’that there is indeed a
real risk that they will be required, by execution upon

their assets pursuant (to)the judgment in the Ciwvil
Court, to pay the debt i~Second time. We are not, of
course, here concerned with the guestion of risk
whether a judgment\ say be entered by a foreign court
requiring the debt\ to be paid; that has already been
done, and indedd\waes done on 12 April 1%87, before the
garnishee order nisi wase made on 14 May 1387. . . . The
relevant rigk\ which has to be evaluated ies tharefore
the risk of execution upon the assets of Sitco pursuantc
to the jGdgmeént of the Civil Court.

If the gmiﬂhaa can show that he is in fact exposed to a real
risk QE Ring ragquirad by a foreign court to pay the debt a
ieq:’i&time, it does not of itself matter that the risk which the
m:[ﬁhﬂ.ﬂ showse to exist is one of baing so required by a foreign
caurt which does not have, by English law, or by generally
accepted rules of internaticnal law, jurisdiction to make such
order. This is because the crucial fearure is the reality of the
risk. But the absence of such jurisdiction in the foreign court

is not neceggarily irrelevant. It may go to the reality of the
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risk; in the sense that it may, for example, reduce the
likelihood of such judgment being executed upon assets of the
garnishee - 1bid, at pages 357H-3580.

On the facts in the DST case both Lord Olivex and Loxrd Goff (with
whom Lord Keith and Lord Brandon agreed) reached the conclusion
that a real and substantial risk of double jeopardy had been
established. At page 344B-C Lord Oliver said this:

- ; 2 in thesa circumstances the critieal
consideration, as it seems to me, is that there is and
remaine a serious risk that the legal process, w E
legitimate or not, will be recognised and given I(ﬂ;'l:.
to in other states in tha Gulf where Sitco c:.uqi-:i,

its business and that it will result in itg F‘Marty
being subjected to process of execution thege.\ If that
occura, then D.8.T. will have satisfied ite-Judgment at
the expense of Sitco, an innocent third pa which has
absolutely no connection with the dispute between
D.8.T. and Rakoil and whose only involvement results
from the accident that it happens to‘bave traded with
REakolil and is resident here.

Jdentifying and evaluvating the rislf~dp the present case.

Lord Goff was careful to stregs, at page 3598-C in the DT casa,
that the garnishee does not bhave to establish a certainty, or a
very high degree of rigk\Nof being compelled to pay the debt
twice over; he has oil$¢ “to establish a real risk of being
required to do so.

In the present case) there are, as it seems to me, three elements
te be considered in evaluating the risk that BMTG might be
required wopay to NKAP the US510.6 million which, by the
g‘nrnish.sﬁ«_nr&nr of 23 July 1957, it has been ordered to pay to
the claimants. First, what is the true position under Russian

la “\:Pﬁcand will NEAP or any one else -and, in particular, the
ng

-ator of the Kemerevo region - take any steps to obtain an

r from the Russian courts reguiring BMTG to pay twice over.

Third, if such an order were made, would BMTG have any assets

within the jurisdiction of the Russian courts against which
execution of a judgment could be lavied.

In the present case there is no judgment of a Russian court which
requires BMIG to pay the admitted debt of US5$10.6 million to

i3
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NERP. Nor is there any jucoment in which a Russian court has
refused to recognise the English judgment of 6 January 1997 or
the garnishee order of 23 July 1597. The Kemerovo dacision, on
which BMTG places such reliance, precedes the English judgments
and so does not address them; but neither does that decision -
as I read it - address the question whether the award of 31 May
1996 would be recognised or snforced in Russia. In relation to
the award, the Kemerovo court was concerned only with the
question whether the osubmission to arbitration in Aurich
precluded that court from assuming jurisdiction over Buxal in
relation to what it described as a "case in defence of State and
social (publiec) interests”™ - that is to say, the allegad
contravention of exchange contrel regulationse It was not
concerned with the enforceability of the award itpelf. If it had
been, the court would have found it necessary ©Q consider whether
NEKAP's own contravention of exchange contrgol“in relation to the
share purchase relieved it of any obligarion to supply aluminium
under the contract of 6 July 1992 or “whder the other trading
contracts between Bural and NKAP.\ It did not consider that
question. The position in the/pPesent case, therefore, differs
from that in the DET case ig thid respect: it is necessary, in
the preasent cese, to form &“view on the gquestion whether a
Russian court, applying )ite own rules of law (including the
relevant principles A8\ \ts privata international law) would
recognise the English” judgment of 6 January 1997 and the
garnishee order af\ 23 July 15997.

The English ‘jlidgment and the garnishee order are judicial acts
which, applying what Lord Goff described as the generally
auuepggi“«:ﬁrlnﬂiplau of internaticnal law, can be regarded as
den@u@__ Y of recognition in a foreign court. The enforcement of
wf‘l..c::]'.'l award by entry of a judgment under the Arbitration Act
 conforma with the 1958 Convention. The Russian Federation

is party to that Conventicn and - whether or not it would enforce
the award in its own courta - might be expected to recognise tha
jurisdiction of the BEnglish court when acting under the
Convention. The English court made the garnishee order of 23
July 1997 on the agreed basis that BMTG had submitted to its
jurisdiction and that situs of BMTG's debt to NEAP was England.
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The criteria necessary to found the assumption that the judgment
and the garnishee order will be recognised in a foreign court are
present .

The question, therefore, is whether thare is evidence to displace
the assumption; that is to say, evidence which establishes a real
risk that a Russian court would act contrary to the accepted
norms of private international law. The evidence relied upon by
BMIG i8 to be found in (i) the affidavite of Professor Butlexr and
{i1) the self serving correspondence between NEAP ~and/the
Procurator-General. His Honour Judge Jack QC fumﬂ-w.ﬁﬁfe:nnnr
Butler’s evidence unconvincing - for the reasone set out' at pages
16-17 of the transcript of his judgment. He—preéferred the
evidence of Dr Razumov. I agree. Professor Bétler does not, as
it seems to me, explain why the arbitral “tribunal was not
entitled to reach the conclusion that the wlleged illegality in
respect of the share participation cofild\ be severed from the
cbligations to supply aluminium. Nor\why it should be regarded
as contrary to public policy for 1hasiln court to recogniss an
award which, itself, was congérhed only with the failure to
supply aluminium and not with an¥ ocbligation in alleged breach
of exchange control. Nor why € Russisn court would be prepared
to depart from the accepped norms of private international law
po as to refuse refognition to an EBnglish judgment which,
applying the prwmm of the 1958 Convention to which the
Russian Federation was iteelf party, enforced cthat award in
England in cipcumatances that, as we have already decided in this
court, involwed/no breach of any provision of Russian sxchange
control. . Nor do I find it easy to accept - despite the
nmm;&mfn Butler 4 - that Article 358(3) of the Code of Civil

"\
w does not provide for a form of execution which is
) D

istingquishable from garnishment: or that a Russian court would

”'i':aagnise that the effect of payment under the English order
of 23 July 1997 would be to discharge NKAP's liability under the
Engliah judgment debt of & January 1997. I do not think that the
bare assertion in the letter of 28 March 1997 from tha Procurator
Ganaral - that NKAP will have the right to recover US§10.6
million from BMTG in court proceedings - adds any welght to
Professor Butler's contentioms.
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In my view, the evidence does not establish a real risk that the
Russian court would act contrary to the accepted norme of private
international law. The assumption that it would act in
accordance with those norms is supported by the evidence of Dr
Razumov; and is not displaced by the evidence of Professor Butler
or by the letter from the Procurator General.

In the light of that conclusion it ie, perhape, unnecessary to
consider the other two elements which bear on the reality of the
rigk that BMTG might be required to pay twice over. But, for
completeness, I shall do so - albeit briefly. I am nob-persuaded
that there ig any likelihood that, for so long as mﬂ remains
under the control of Mxr Mikhail Zhivilo and <his ‘associates
(through thelr control of MICOM), NEAP will t.a..'ln': any steps to
cbtain payment of US$10.6 million from BMIE ogfe BMTG has paid
that sum to the claimantes under the garnishee‘order. His Honour
Judge Jack, Q.C., by the analysis on gage, 11 of the transcript
of hie judgment, has shown that a very substantial part of NKAP's
business is conducted through tolling contracts with BMTG.
Whatever beanefits there may be 6o W in conducting its business
in that way, there is clearly subfitantial benefit to Mr Mikhail
Zhivilo and his brother. _BMTS, a £2 Guernsey company in their
owvnership and under theif gontrol, has been enabled to amass very
substantial shareholdéra’ funds. I can see every reascon why BMTG
should strive to ayoid-paying NKAP's debts to the claimants out
of its own funds under the garnighee order; but I can see no
reason whatsogver\why Mr Mikhail Zhivilo and his brother would
wish to repstriste funds from BMTG to NWAP by paying that debt
twice ovar amnce the garnishment has bean effected. I have no
doubt ‘E_ﬁg":'; for so long as NKAP remains under the control of Mr

3i) Zhivilo and his associates, there is no risk that NKAP
ﬁﬁ’wm steps, in Russia or elsewhere, to cbtain a second

fent of UB$10.6 million from BMTE; and so no risk that alumina
or aluminium ingote in the ownership of BMTC will be seized by
NEAFP whila in NEAP's possession.

It is said on behalf of BMTG that, whatever Mr Mikhaill Ehivilo

and his assoclates might wish to do in their own interests, they
are bound to act in accordance with the wishes of the
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shareholders of NEAP (whoever they may be) or the directions of
the Kemearevo court. I agree with His Homour Judge Jack, Q.C.,
that the history of trading between NEAP and BMTC does not lend
credence to a submission that Mr EBhivilo will act in accordance
with the wishes of the sharsholders of NKAP if those wishes are
not to the advantage of BMTG. I am not persuaded thart the
Procurator would, or could, take any step in the Kemmrevo court
to enforce payment of US510.6 million by BMTG to NEKAP - or to
force NRAF to take any step to enforce payment of that sum- and
I am patisfied that, if any such step was thramad or
contemplated without the concurrence of Mr Mikhail ,2hivilo, he
would find no difficulty in so arranging matters_snder the
tolling contracts that thare were no assets of BMIS which could
be seized by NKAP.

For the reasons set out in this judgment -‘which closely reflect
the Judge’'s own reascng - I am left/in\no doubt that he was
correct to reach the conclusion thatt BMTG had not shown that
there was a resl or substantial zisk that it will ba compelled
to pay the garnishad debt a sa:;:ﬁ'nﬁ_tim. It follows that he was
entitled to make the garnishee ofder absclute which he did. I
would dismiss this appeal.

I should add that, if/I ‘had been persuaded that there was a risk
- capable of being regatded as real or substantial - that NEAP,
acting independently of MICOM and the Zhivilo interests, could
take steps mt‘ﬁmia which would lead to the seizure of BMTG's
asgats in -qai;.i.ufacl;icm of the debt of US$10.6 million
nntwith.sﬁa:i“ﬂng paymeant under the garnishee order, I would not
regard it\as self-evident, in the circumstances of the present
ﬂuuﬁ.jgilt there was any ineguity in exposing BMTG to that risk.
I ﬁﬁmthat. there is considerable force in the Judge’s view that

Yeircumstances in which the decigion was taken, in January
1955, to cease supplies of aluminium to the claimants but to
supply instead to BMTG might lead to the conclusion that it was
not inegquitable that BMTG should be at risk of being compelled
to pay twice over. But that guestion does not arise and I need
expreas no concluded wview upon it.
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LORD JUSTICE WALLER:
I agree.

LORD JUETICE PEILLIPS:
I aleo agres.

COrder: Appeal dismissed with costs. Leaave ©To npf was
refused. The monies in the jolnt account to be paid _unless
application is made to House of Lords for leave to upéﬁthin
next 286 days. If such application is made monies main in
%uinr. account until eicher application is refused gr the 1
ails If no application made to House of Lords's in 28 ye
than monies to be paid out. Minute of order tol prepared
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