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Arhitratlon — Arbilrsthie causw — RBay O proosed-

impr — 1MaaniifMs boughi sugor From second delen
danin mn e & [ ceems — Pirs defemdnngs inmired
CEIRD Wessel sank o8 Mreeey amd carpo bosi —
votjoms hromght apsdnsthire and second defendanis
— Wikt ol sslivdl fecond delehillsil dbouhl
bw rrfermed (o arbiliration — Whether second defen-
disnts entilled o stay of sctn

Oy O TP NWEEE, the secoed defendunts senm o elex
e the pl o e L st b owms e prewsed o B gn Cofer
fior sl RGN tonnes of bapped while sugar on < &

el The eles comnmingd various propaossl e
wiehidmg ap arbutration clauss which

slalrd

Al disputes ansng o ol this coninsct shall be
reffrred 1o the Council of the Retined Sugar Associa
e i Landos Tor seile & mrorlances sish the
rales of the Befined Supger Asexcistion of London
relating W0 SresSraon

Dy P

the ercomd deferidings wonl 4 ielcx 5 the

plitmirtls conhrming the sk of | Kl ionnies 10 per
CENL M o lEew A sl ler s i o the Qs . Ths
el i mleT ghi

il other berms and condmions as per our .
Eles dsied Chx 41, 1'#H
The plinisft armnged manne msumnce with e firs
delendints i fewpect ol the camge Twehas ol
lrtfes, of wafar were ahifped by Wy of purt perorm
1l e coniracs on Arpee Larmier. iU or ghout Ape

T

e g
|H, P9 cha vessel sank o Paseus and her carpo wes
pleamdills commesconl an
Snis alone
cargo los

The

s sgaingl the G

nmng S mred value of the

=l delendanls Wisgad eaisr aus Bl the shp
e of the gools w dietlaves] by remnom of the seoosad
delemdans fanol prodems and Sl the oE W
ol by mm oinmwret] el b B

Ll LTC WETTERD

delemiams” fnancial probdems

The plamiiffs joined the second defendanis 1o the
e Clareg apnnd thesn domages Mod breach of
duly and'or breach of conirace 15 CUNNE O Use rensan
sl slid] amd care = oand aboul oy Eurig. charicnsg
anif hong the vewme! (D cETy e CE RO

By sremomn, dated Mav, 13, 1996 the second delen
danis spught an omder tha the pmcesilsgs by the
plairmifs opunst e second defendanis Se stayed under
# | of the Asbirmion Ast, 1975 on the ground paat
there was 3 wnoen arfdiraccs agreement Beiween the

e

i

i dofmdfiniifentl ihe plunéiffs covering ihe dn-
puie ruised by the plaimifs’ claim

The plaintidTrwatenined that there was no arbitmibon
agresmenGetwesn (he ploimifhs and e second defen-
dant et the mesning of 5. T(1] of the Arbitration
Koz, WIS i char o second defendams cowld not Khiiw
Buil B@iT wuh & agemheil 0 ol amed that the
ACTRETIETIL S5 I WIEInE.
= Heid, by QB
thai { 1) on the faces it was gaiie clear tho e reguine
menimal 4 7 of the 1573 A eeng ielifsd (ide 3. 741
el Tk

T O (Ceesewnie. 1.

Jamihia Mee? & Badlding Sapplies fndd
Clark & Eson L. [I1986] 2 Liowd's Rep. 225
ipplied
[} B ClRiers i ST i he peesenl s Iell atfin
B artidiabon agreememd Lone p 742 ol i
I Angelic Crrare, | 1993) 1 Lioyd s Rep. N7,
ITTHITE
{33 where ihe ciaim s within the srhitration clause
il defenoes mus be ovailable within e sriHiestion,
e luiding e defence of wenlemess; e Tat thig the
secernd  defendanits mapid seck 10 raise on alleped
scitlernen by way of defemce did not peeclude the
relerene ol this esne 1 arbiralion (wer o T42. o0l E
i T43, el i
I Mools o
Wt disnegusshed
P d) the weveesd delrmBmis were entribed B g =ay of
e proocodings (vee po 743, cale. 1 md 3]

Lienis, [1994] I Lloyd's Rep

The following cases were
jisc e il
Angetic Trace, The [F995] | Llowd's Rep. &7;
Frmopoulis, The [ 1990] | Llovd's H-tp 180
Harbour Asssrance Co, (UK Lad v

[niesmstiona ||nu|'|.-|, v} 'I: |
[1993] | Llovd's Rep, 455:

Fireiiy Ihe | 15%94] I Lloyd™s Rep. 366

Py Larga. The [1983] 2 Lioyd s Rep. [TI

Lambea Seee] & Building Sepplies Lid, v Clask &
Emon Lad . (CA [1986] 2 Lioyd s Rep. I25%

the

relerred 19 i

Keanan Cien

Ll DALY

(= -]

I o A e

T was 3 sammons by the second defendonis
Tomen (LLK.} Lid. seeking an onder that the pro
ceedings brought by the plameiffs, Abdullah M
Fahem & Co, be smyed on the ground thst thers
wah @ wrilicn arbatrnbion agreement beraeen the
pluinciffs nd the secomd defendamts covering the
dispuie mased by the plaintiffs’ claim for loss of or
Qamaps o hear cafgn.

Mr, Grabham Dunning (instrecied by Mesers.
Shw and Croft) for the plasntiffs: Mr Sseven Berry
{memicted by Messm, Ince & Col) for the second
defendants. United Kingdom
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CRESSWELL, 1

The fusther facts are siated in the judpment al
Mlr. Justice Cresywei]

Judpmenl wad grven 8 Chambers bal meleased
for publication.
JUDGMENT

M Justice CRESSWELL: By summons daged

Mo, 13, 199 the secomid dedendanis seck an order
that the proceedmgs by the plaintiffs against the
eoond defendunts be smved umder & | -oishe

Artiration AcL 1973 on the prounds that there s a
wriiten arbiratiom agreement betaeen the secomd
delendans amd the plamls coverimg the despute
razsed by the plaintiff=” claim and the plammtiffs ane
ety on imdividuml or mdividaals
nalsonali of of resident i & slabe
United Kingiiom, nemely the Yemen, or i o bedy
CIHraLs IrI.|:|II'|'H'|.'J.I:|.':.| I\ Oor BEYIRE B S
fiafageimeml dnd cohithol @ & sdale other than e
Unsied Kingdom, memely the Yemen. An aber
nafive applicoiion in par. } of the
becn abandonci

The affidavit evidence before the Coun 5 as

i the second, thind and fourth affidavits of

Clare Horrocks, on behalf of the plaimifis

and 1B st and sceond athdaves of Mr Deved
Miclnnes, on behall of the wecond defemsiunis

whi & OF afe
olher Usan s

SUMFTsOnG s

The bk grownd

The pl;uﬂltfh are a e of sugsr reders based @
the Yemen. Onof about Oct. 31, 19 they agreed
s buy 30,000 tormes of hagped white sugar from
the secondl defendams on & f s The
plamufls armanged manne nsurunce of the goods
with the firsi defesdoney. Twelve thoosand connes
al sugar were shapped by way of pan perfofmance
ol the comdract an Arpe Carrier. (o or aboui Apr
18, 199 thar vesse] sank o Poraeay and her carp

i EE

The pl.lnllliﬂ-« commeenced s &nion an W7
agninst the Gl defendants plone, claimmg the
msured valoe of the cargo lost, namely US S44%
m. [he Nl delendanis sowght & have servase Wl
the pmcesdangs on them sef asade, arguing ihalthiy
whould b waed imthe Yemer M Jussce"Wadese ai
he then wma, mejected their applicatdn, Mg, i

damis them served poins of defengehalfeging

alia, ihai shipment of the goadTwaes delayed
by teamon of the carmiens” findpcinl peohlems, that
the vessel was arrested inQRicseus®in conmattion
with o considerable numiSes f 32bis, that bere was
o P, & L cover for the wessf®arsd that the carmien
were maolvent and Wesble o cmew the vessel
properly. They alfwssd Yhat the oo was caused by
these Bnancialwgers and not by an
perl

In the cicumitsnocs (amd, say the plaannfTs, ol
the insistence of the firs defendanes thot the plain
s shousl =01 &5 prudem Al joan the
second defendanes Belore the six year bme i
expired) the plaintiffs added the second «J-'I'“l..'_'n.
i the paroics H'-I nis, clasmin |: ipgine thesm ¢

UMLIASUIELS

for breach of duty and‘or bresch of comtract in
Faclimg 1o use ressonable skl sl care im and abou
procurmg, charermg and hxing the + rlw-e.'ll CEITY
the cargo (1 the hrsr defensdpgs &llegaisons Qe
Eruc )

Ther seconad defemdonry” vubm oo

Me Berry, on behall of the second defendanis
submitied & follows. The iclex doied Oct, 31, 199
Fir e

arising ot ol thas
comirast shall B elemed 1o the Coancel ol the
Refined Sugar Associmbon of Lomndon Tfor seitle
menl im sccomdance with the niles of the Refined
Sapir  Assocubon of  London  eelabing
mriisraiEm.
The plamolTs” own cass i B 8006 &8 sel ol

in thear poinis of clamm agnmst the firs) delendals

|5 ki

Arbarapion, Al dispuies

By o contract contmined in or evidéagced Yy o
iebey dored 3w Oowher 190 then Muimiis
agreed o purchase from TomendLRWLid
Thin t5 & Wwrimen arbsirntion agragmenp unider 5. |

of ke 1973 Act. Compare Zaming 3581 & Borldimg
Euppliey Lad o Clork SNETwa) Lid. [|1986] 2
‘s Rep. 325 The piaiauNe being domesiled m
the Yemen ol is oovdomesin
ment, The plaintiffs’ conknfion tha:
Ehinise

Lol
arhitration agres

ihe artimicm

dioes o ool the dispimes of
Iype whh haWe ansen betwern the partsc
o Wroe Wb
“ansingdalol ™ the contracl. All the dspules amse
oy T contract. As regands the dispused claims
for breach ol comraet or duay, the plaimnlls
sinimeftd on an obligotion 10 me reasonable skill
The Db geion arises out ol arrp e
fermm off the comtract” see (he wil. The comsuciual
claim orises oul of the contact. In s far os the
claifs i ol o lonL. a@ny diiry ol cafe Eheses odil of
the e of the contract and comatitube clmms For
whai has been descrbes] s “comimactual negli
pence . There 18 cather Dol or almost total overlap
betaeen the comimactunl ored ke tortioos cloams
Artsiraies Clnises. I:.llllq_l.l.lll'. thoig eovesshiE dir
putes “arsang out ol the controct, are amply wide
enoagh by cover dispubes, based on clodms in tor of

CUHEIE Elic

DTG s COMETY R

“am acboal o

ghas tarure: e Musill & Bosd, Comimercial Arhi
ermson, Ind ed., po |l and fooimoee 12, po 120E
msursd | The Plawg Larga, [1983] 7 Llowd s H'."'l'\' TL; The
Ermapaudlia, [1W] 1 Liowd's Rep. |6 The
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Grace, [1995] 1 Lioyd™s Rep. B7. It would
absigrd if 5 were otherwise, The coniraciuml
pims would have 10 be arbeirbed whemeas the
rhias claims would have o be |.I:|:"JIE|1.
wonilld offend sgasmnst “ihe presumplion o
s -5 |r|'| rafion” see Horionr AsTur
erK.J Lad Koar Ceenevai mdcr-
mace T Led, [1993] | Liowd s Repy
I . R

Amgeiic
bnt
cl
sdentical 1

This

1

a1h) Arpelis Crrae,

L4 MEANGE e s
ecn setted. this
clunse, Whene (he
ETDIEFnIe CIBUSE, R0 BIS
1 ol ehcludshe ehe defende of weRlemen. Such a

ncluxion & mmplicit imdvedicia of Mr. Justice Rix
im e Maesl @ Ak | |'|"H] 2 Lioyds ;|.|.'|'\I 165 i
po 370, thal under fogal Srcumsbaces o defesce

seitlement ixriimble. 1t wookl be abmand o it
wese hers @Y resuly would be thai some pars
il thet lmss, [ ewehe comimcial clams) and so
part alMfiENdeNgnces, (e.g. whether there was any
ey, i reasonable skill contrace
wihiilher Wes biokem) T 1o b ATt
whimgn otber parts (e.g. whelber there wis finy
iy of reasonable skill in 1on and, if so, whether it
e hroken and e defeme of cenlementl womld
led. This also womiled ollend apasnst
m in favour of one-stop ndjudication

spate whether the Bluingyhove
vierer] &y Y Wrticrmicn
clin szl s Bgvered the
st e 1Y ihe defences

§ il @

imn
widah

ermic

and canmol have Been (miended
The plamnifs” subeitsion

ir. Lhan ofy behall of che plosnoifte, sab
meited  that thers wan no arbitrulion  agrecmenl

plamndls and che second delemdants
within the meanimg of & T( | pal the Arbiration A,
pisemmatively, that any such agresment does
iver Ehe ploimiiis claams ogamst the

wiwern Lhe

=

LR [N | TOUF Malksrd anie 10 I8 fdled
(il there must be on “zpresment” w arbsiraie 2wl
sUch METSSTRET] Mkl e “in WTnEE

crenct = mEle 10 an aemesmenl ©coflasied

m” an exchonge of letters or telegrams, bt not 1o
i EEreemEnl Cevidentsd by sach doCuments:

(e m T i o be comsiders] apnins the back
ground ol the Mew York Comeention (which
eracied by che 1975 Acth This m JiEiFES Thae the
rhitadion ogreemeni muest be “ugned by the

pares

LiW] &0 EAr &5 CONcerms
merely “evidenced in writing Jil) should be
consarued m che lieht of the considempions owtlmed
in an article by the late Or. Maan, QUC., in Artitra
tion Ineematioaal entitled = An Azreement in 'Writ-
ing 1o Arbatroie”

apre=menis which

The segornd defehdams cannet show thar boch of
ihe requiretents set oul in [i) above are stisfied in
e_pmeSent cisc, the burden bemg on them o do
By

WE ¢ Zamshie Sreel v, Clark, sap., the decision
wiy per incurmm of the vitl comtsderabons oul-
Lined by Dr. Manm in the shove anicle, ond is
dastimginatiible wles alii Dbecaiiss @i Chal Case © was
hedd o be “guile unarguable™ (p. 229, col. 1) thal

inciude the srbitrnbon olouse

the conersct dud nol
pringed on the quotabon fomm. Famher, 5 that case,
N0 QUESTEON OMmsE = whether on agreement
cwpleniesd] B o8 Ielex B Tagreement 0
wTiking

In the nliernative any agreement to arbitrie does
apunes of s type whach have Erisen
between the parties and particularly disputes as 1o
the claim in arigl as o whether or not the
alantifts’  Clie rgnisl Che soetod delendants
have been settled. Such dispses do not “anse o
i the contract ™. They have no basis in the contract

L L

FEM GOVET

g e disienct from L In the case of the o
dimpule srises ol of the foR-Contrachaal

wipects of the relationship berween the panses. In
e case of 0 senlemant dispiane, this amses oul of o
scparase (alicped) agrecrnem ol compromise.

bty A LE O SO

1 175

{i} Secivom T(1} of the Arhitrmiion Act

iy mles thar
“Arhitration agreement” means an 3Efecimol
in wrnitng [including an agreement conlamed in
un exchange ol leters or belegrams) i sabmit o
irtimibon present or nsiee delferenest capahie
ol ==itlemend b arbhitrEson
(i) O Oer, 30, 199K ehe second delesulanis sci
o belex, reference Mo, 622, 1o the plaintiifs, which
wad axpreswed 1o be an “offer™ for wle of o
with price to be advissd later by scparae telex
Elea
on o

CORENED VEREDE ||r|r|||n1-r.| IEfEIE, ancluding
tralon ¢lowse, which siaed

All dispuies arising out of thas contract shall be
referred 1o the Council of The Hefined Sagar
SO0 ol Linmdan For seqtleincml i aecof
dmnce the nides of The Rehned Sugar

wlhi
Acsociation af Loedon relazing oo arbi st son

Om the same doy the scoond defendants sent &
funber ekex 0 the plainnlls, referemce Mo, G
quaoting o price of 1155343 per net iomng. Om Mo
| the second defendants sent a edex 1o the plnn
1if¥s, reference Mo, 624, confirmimg sale off 30,000
innes, |0 per cent. mone or less of sellec’s aption

1 the plameffe. That selex souied inder alia

All other terms and ""'l'IJIIIl:H"- aa. per our affer
ficlex num Urrﬁnted.K-iln d

|ajer i | tay |
e second eleAAQSWREN thi

: sent o helex i
Vg expressly
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refermsd io ihe second debendams 1eleEs relerenis Sir Beove Bockkey of @, 253 and
627 and B30 of Oer. 31, 1990) and reference 644 of Irs comsequence of that sequeence of evens, the
Mow, 1. 1990 COntract wilk, i my wicw, a conbmct parly
We hereby confirm having porchased from unwrinien and
Wi o Fodlows | iy thet fects of 1S Case e
| Wik § a0 wTEinE

MY 9 T

(o) Im thest poonts of claam agminst the B
def=ndanis the plamiifls plesded ai par 5 RpTe=ment which ihe partie
By @ comtroct contained in or evider:
iclex dated Flae Oowober 198 the P
agresd o purchase From Tomen (UTK ) Lid S0.000
metric tonnes (10 per ceni more oF KSR o
haggod whiie or mfined =sigar on L & F
{10y}

ardl & comimctual docome, pard

in my wiew, applying the devision of = Lo ol

M Seinepl i Samana Meed v Claek 11 18 gizite ¢lenr thint
(iv) I am boimnd by the decision of the Court of | 7F i o =z

Appenl in Zombia Sreed map. At po 229 Loed Justice
¥ Comnor sied

| = quesle Clear e Wwinen e 5u

exnmimed. il # 5 esiablished thar 5 documem

with an arbatration claume n wniing {omes. pat

B comirnct berween the panies, [Ge asset by one

iv] For compileie

mental Advisory Dommiflee on Arbwisaion Law
Report on the Arhitratson Ball, Chaffman: Lisd
Fusgice Savills Inied February, |96, it & soied o

F i

)
party orally 1o the comiFact s sallicaenn P e 3=
A p YT b= congimued I:.l'.u"\.." prowsled o yery Wl
he worls “in wr i,
For the reasons. which | have already given, | et whder e e o in the MoYe
am sacisfied tha the guomtion, nclading the L st Bt P — Y
rinted e on the hack of o, did form pan ol 1.3 of the Ei y et of the: Mew Vg€t agve:
he agreement of sale, and as o resalt, dhe NI, | i ; slEicm: inghe: it
artetmatios cloisse was mooeporaied mnin thaol teh tem 1 eh m Iii‘F-" A
agreement. By making (b aprecment, albeil pesperd from ibe French andoomish ieats, bl
orally sseening bo M, onoe it B clear tha that the: Eaabinh text B i fuler Axiiche

document frmed pen of the sgresmen I WL o
my Eahenenl i regquirensent of 5. 7 of the 1903

I anpierself, arl =l

sccodds wrlli the B usiiNg afsecmic el
Act i satished and there was o bonding agnee abss the 1989 Hepd@rekde Swiss It i
e 10 ETHITEIE Commnaraive Lx g I\i'l ] Pt ir
Lood Justice Ralph Gibson, &t p. 234 aad Irdcmatimal Ot ko ik (b Adai

It sesms 1o me thal the phrass "an Sgrecmsenl samuel) = fares BlHS
m writing~ may howe o meanings ol least T reginNie ud that English law, a skl
firss 1= that the terms agreed between the pasties mime ghiln pafffhes this wide meaning; See. for
BFE WET CxIl T WTICINE. L thl ba prowvided chat cagenn iy S i Kreed frim fark In view
the terms of afreciient 10 sabmul o arfieraio of cglly eviolving mothod { moonidEine, w
are contaimed m o doceEmend or docomenis, proo| e moade clear thal "writing  includes recoe

thist those TS were agmeed by the parmses (o be ng By amy means
Sinding upon them may be pran ousice (M0seY | i) It ix 10 be nosed that Myr. Mclnne
documents. Such prool may be given by Swm
dence of comduct, from which the Coim i
persanded that the mierenos of agreerneny Ml
he dmwm, or by evidence of oral acgepteade, or
mudeed gy ofther evidenod whichCaaprsies I
Couri thai the wnfien ferms comsgitie fr fom
1 ol an agreemen betweer P Eag e [his acconds with the |
Mclnes ' commeenis are conkisien
RICHE 581 oIl A

Iy 21 WL
\ 12 ol his second ailhiday

N o dlemost divei=ally 182 case 1 comiraes

msnlving the sale amd cartiage rehnes] siegar

nclude o clmise mefemng depailes

by the Reh

sil Sagir Asuociahion

£. ¥

& wath the concla

My pRIEET

At p. 235 he comtenued

IF the term containing\the Mgreemeit o subami
i (AeDrpoTEled 0 abalnciipnenr aed it B pronesd
thar the pamy is bound bY an sgresment which | F
meludes the jeEms ofotkal Gocument, then oo I sid] bwy NP Kadloaenks thar oy of 1w
fusrther proof of st sereement 1o wibmil 15, nmy con between the Planndl and the Second
uidgment, regnined Defenclnnds contain (ke same arbitmbion claasc os

e Meknney &l sianes i his secor] gihdsvil ul
i, T
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[1557] Val. 2

108, (Com. Cr)

scl oill e Ehe Second Defendants” kelex of 3l
Uicioher [9=a,
Al pll

It was the prachice al he Secom] Defemdanis
slwoys o anclude o ciouse in their coniraco for
armage of sugar, refemmg dis
puies io arhitration by the Refined Sogsr Amo
ind all (ke comiracts heween Ehe Second

14 he pifded

the smle aodior ¢

Pl RN <
nudants and fe Piaimtd] over a perod of len
e referring dispuics o

MG &TH IRl

VEAM InCludesl o Cluos

Relmed Sugnr Assocs
The conclusions sei oul shove are consisiend wigh
hese PUSEREES N Nlr. M e secomd afoEe

iviid As 1o closms in o Mumill & 8 '\11 Nyl

ement 0 arhirgifsg: \drawn in
le perns, o will give e arbiirabor
chof Ao decide a dispule Srsing from o
clem im o Mosi icafencey & cloims im0 o
ul | 1o Arteiraom, gl o ComIrnCnanl
ce”, e IhE breach of o dimy of cane
n 5 ofwigcl Mo ol ik more com
i o nBkurration clpse are sigfficiendy
» g grbrirmior jurisdiction over sach

INSINg 1T
i 1o

wide [

Ime

C

I I ARgPNC Dargos, sup., = p, = Lowd Justice
Lo gart saicd)
The

whitther the
of the
-

qucsticn in a8 muilshed]l s
# cloims amd cross-chyims arise

In % oo i

1 pround thar the gquesn

answersd i the hght of The Plowe

3 1 whach this Court upbedd the dictien of
Mle. Justice: Muscill ! B MOy clEim Soes
ETE ol Ol & Ll fE an arislsn
clouse if there i 2 sufficiently close conmectson

e rwvzen he Iomiciis cRsim and & clasm ender e
e chal there shouwild e 8 skilh

im the ludere sasd, the
how either that the resolotion of
necessary 1or § decsso

o, thal ke coniractual and
putes aie 40 Cloasdy kritted 1opether
W ik Encis thal @n AFTECIMEnr 10 AT O NS
- e

naraet. i
ienily chae cormecbon,
Cluman sl
e iy

IS SADE IS

TiooiE L

g perner]y COniEres o

LLWETINE

Al p. 9 he continued

suCh persmml words Bave Besn chaosen

ir N ClNuse ob "3 ou It i mot
ali] comnchle ihnl & panicy dispuiE I8
w It 15 then chiit Jeclges have fomnd
(L] ERTIRE O COMMOoN Sk, and T
not readily been prepu wsume tha the

niefided thal cros-claims
e imciden shionild Be cried i

partes wonild have
arising o ol the
{dferent coemimes by differend processes, thas is
By heiganon amd arbstrabion

W Alern

In my view, any clamds in/tan in e present case
eiloefily Foll wiothin dhesarsioton B reEmaEl

¥z} As o manckol pEmeral principle. il Seema 1o
mi chol wherg” 158 Aaim s within the arbitation
clouse, all delenced musd be avnilable wribin the

| arvirraison, inc|Bfg the defence of senbs=men). The

mlamiidie, dt, mitd contend that thepe has been a
sellesnoN]: on the comlrary, ihey siv hire Rl heoh
nd senfement. The second defemdants spparently
wiitgd 40 pursee the asserion of o sstdement.

Phis case » disingushsble from The Ponlo
. where ol ok 1o b molsd ME busice
LT |

2, Hif

Rix, sasd of p

The seitlement of differences would suffice o
provde a defence in the arbiimgion

=

AL p 57

The next mmtier which | was inviled to deter

{4

nE corfimued

ie By ME SEssex an bEhall ol the plain
ws thal, oot only ike current arbsiration in which
b, Motssmaon 15 aftntrmiod Dl sy hikie arbs-
tration in which any claim might be mode o
demwirrage of damages for detenbon n respect of
the perind down o Dec, M), 1992 weould be void
ard lacking in any jursdiction, apon the pssump
tion tha che semlemens is valid angd effecuve, On
behall of the defenclanty, Mr Medomald sked
that | shoald nor d=iermine this issue os it did nog
vil anse. I soema 1o mc Ehal fhad Bsue = oot
withsn the reliel sought by the oOEMaCng sum
mons ared that, m the light of Mr Modomald's
objecton, | shoald not determine it. | will merely
opmne ThsL shat ¢l 5 al the sefbement agreemend
dres o specifically refier jo any new arbiimuion
andl that 1be argument thal the ssttlement agree
meni, if walid, & destructive of an srbisrsior s
jerisciction with regand 85 a fnesh eeference
wisild nol nacessanly have the wEne (e o il
with regand o the present arbitratsom, sec
auidly, that the concepi of a partial sbmogation of
an arbioration agreemenl. o distmel from o
Arouirans refepence, |'\.:, reagon af the sertbemes
f & dispute, smkes me a8 & diffcul one, and
tndly, thar 18 does nol necessanly Podlow froan
my deciiaon undler (1) above thal a new asbiEralon
winlld be prevenied from determining the valid-
ity al e seflement Agfesment a8 par ol a
despuie in whach the chimans i@ thil SrSHCrmix
el on the terms of the bl of lading, ihe
respandent reled on the senlement agroement by
nce. Bnd the clalmansg pull m o sue (e
lidity of that s=ttlement agreement. Howewer, |
have not heard full srgument on these mabers

In mv view, the (act thal ihe sscond defendants
may ek D rEsE an |||.1.-|_lr|'r seflement By way ol
defence does mot preclude the mfemence of this
madler o arhifmion. o oview of the abose, |
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[1997] Vol. 2 LLOYD'S LAW REPORTS T4

QB. {Com. Cr))| Fabein & Co. v. Mareh Yemen Lasce. |CRESSWELL, J

consider that the secomd defesdants are entitled 1o | one and the some [omen. B owould, of couame, be
the sy which they seek. In reaching thas conclu- | opeEn o the paries io agree that all dispuies berween
mion, | pay tnbnile 1o the way Chal s matler has I e plaintiffs and the A ond second defendants be
|
[

 —

bocn argosd om both sidess and io the skeleton | pesalved by way of one arbitranos, and md he
argumendi arcangements could, of courne. be amved ot by

| quite understnd the plaistidls” _copcem
reflecisd 0 par. & of hear skelenon .1r£|II'|1|.‘|'|:_I|'|.'.:
imerreladed claims agamat the brs! and scoond sterial belore
defendnnts should be resolved ni the same time m | emtiiled o the order that they wek

pgreemeni. Mothing in this judgment should be
tzken as amy discourngemenl 1o 1l course, bal of I

e T the secoedl defemsdanic are




(2) ABDULLAH M. FAHEM CO.V.MAREB YEMEN INSURANCE CO.AND
TOMEN (U.K.)

[1997]
Tad
2 Lloyd's Rep.

QUEEN'S HENCH DIVISION|COMMERCTAL DOURT

Mar, T, 1997

ABDULLAH M. FAHEM OO.v. HAREE YEMEN THEURANCE CO.AND TOMEN (U.E.} LTD.

Befors Mr. Justice Creésswsll 0
hrbitration - Arbitration clauee - Scay of procesdings - Plainciffs bough from
secend defendants on . . terma - Pirse defencdants insured carge - Ve k az
Firasus and cargo lost - Actions brought against first and secood def = ‘Whechar
action against second defendant should be referred to arbikration - =k seoand
defendance antictlied to BEay of astion. *

exprensed To be an “offer’ for sale of 30,000 tonnesa of sugar oo . [.
tﬂl:a The celsx contained varicus proposed cerms including racion clause which
stated;

All digppuces arising ocut of chis concract shall be refe
Refined Bugar Association of London for settlement im
Refined Spgar Associaticn of Leaden relacios co arkd

On Mow. 1, the second defepdants sent a celex to
30,000 tcomnea 10 par oent. wmore oF lsEs At sellac's
atated inker alis:

hll other ceine and conditicons as per our offerN\gelsx. , .daced Oct. 31, 18%0,

The plaintiff arranged marime insurance with irst defendants i{n respect of the
cargo. Twelve thoosand tompes of sugar weres sl ed by way of part performance of che

contract on Argo Carrier. Om or absub Apr. 91 chat vessel sank at Firaeus and hesr

om Oct, 31, 1990, the second defendants sent A telex to the pu which was

chs Counzil af che
oe with the rules of the

ciffn confirming the sale of
to cha plainciff. That celax

was loat.
The plaiptiffs commenced ap scticom he first defendants alons clalsing the
insured walue of the loat.

The first defendanta alleged int
reason of cthe second :bnl!ﬂ:ldl:nl:l'
an inpursd peril bur by the secofed

The plaintiffs joined the sepg
for breachk of duty andfor B

t che shipment of tChe goods was delayed by

icial problens and that the loss was capsed not by

ndancs’ [inancial problesms.

efendants to the action claiming against them danages

SontrRct 18 falling Eo use reascnable Akill and care

and fixipg che vessel to carry che

. ] the aesond defepdants scught ap order Lhat H'I-i

the plaingi against the secopd defendants be scayed under s. 1 of che
N he ground that there @as & written arbictration agresment

betwean the
:ﬂtﬁnﬂ dafendance plalnciffs covering che dispute falesd by the plaiatiffs’
m.

The plaincll tod that there was 5o arbitraticn agreement between the plaintiffs
and che pecon dante wichin the meanins of a. T(1) of the Arbicratica Ast. 1975 in
that the fendants could not show that thare was an agreement to arbitrate and
chat che £ wal in wricing.

~Held, ». {Com. Ct.) (Cresswell, J.], that (1} oo the facts it was guits clesar

rements aof &, 7 af the 1375 Act were satiaflied (ses p. T4l, eal. 2]
1 Bullding Bupplies frd. v. Clark Eaton Ltd., {198&] 2 Lloyd*s Rep. II5&

claiss ig tert in the preseat case fell within the arbitration sgresmant (mes
s ool. 3]

Anoglic Grace, [1995] 1 L1 ‘m Rep. 07, applied.

| where the claim was within arbitration clause all defences must be available
within the arblieraticn. including the defence of settlement; the fact that the second
dafendants might sesk to raise sn alleged petblems=nt by way of defenpce did mot preclods
the reference of this matter o arbitration (pee p. T43, oul. 37 p. T4),. eol. 1)

«The Pacla d'Alesio, [1984] I Lloyd s Rep. 166 distinguished.

1(:3‘;:?]! second defendants wers entitled to a scay of the procesdinge lass p. 743, caols.

The Ecllowing capes were referred to in the judgmentc:

Angelic Grace, The [199%5] 1 Lloyd's B=p. 87;

Ermopoulis, The [1950] 1 Ligyd's Rep. 160;

Harbour Assurance Co. [(U.K.) Lbd. w. Eansa CGeneral Intermational Imsurance Co. Ltd.,
(C.A.} [1993] 1 Llayd'a Rep. 485,

Paola d°Aleslo;, The [1994) 3 Lloyd s Rep. J6E;

Playa Larga, The [1383] 2 Lloyd's Rep. 171;

Eambia Stee]l Building Sopplies Ltd. v. Clark Eaton Ltd.. (C.R.] [1%85] 2 Lloyd's Eep.
225.
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This was a summomns by the second defendants Tomen {(U.E.| Ltd. seeking an occrder chat che
procesdings brought by the plalinciflfs, Abdullah M. Fahem Co. be stayed on the goound
that theres was a written arbitration agresmant betwesn The Dlalnciffs and che second
defendants covering che digpute raised by the plainciffs’ claim for losa of or damage ko
Chely cargd.,

Mr. Graham ﬂlnm.‘l..‘lﬂ [instructed h’:r' Mesars. Shaw and Croft) foxr che plalnciffe; Mr. Scewven
Berry [instzucted by Messcrs. Ince Co.) for the second defesdants.

The further facts are stated in the jodgment of Mr. Justice Cresswsll.

Judogment was given Lo Chambsre but relesased for publicacion.

HE. Justice CRESSHELL: By Fummoos dated Wowv, 13, 1956 cha second defendants sesk an
ordar that the procesdings by cha plaintiffs againsc the second defendants be staysd
under 8. 1 of the Arbitration Rot, 1975 on the grounds that there is a writtes
arbitration agresmsnt batwesn che sscond dafendance and the plaintiffe covering

dispute railsed the plaintiffs’ claim and the plaintiffs are elther an indi ar

ipdividuals wha is or are nacliomals of oF residenc im & state other chan

Eingdom, namely the Yemen, or is a body corporate incorporated in or havi nLrak

management and conbrol in a4 scate other Chan che Uniced EKingdom, -ﬂ-“ﬁl-:f' An

altermative application in par. 2 of the summons has been abandonéed.

The affidavit evidence before the Court {8 as followa: the sscomdd, Ehird fourth

affidavites of Miss Clare Horrocks, on be=half of the plaintiffs. fdrat and second

afflidavita of Mr. David Mclanes, oo bBshalfl of the second d.lhI

The background

The plaintiffes are a firm of pugar traders based in che ox lbnnt oct. 31, 1550

they agresd to 30,000 tonnes of bagged white sugart £ l-l:l‘:-nﬂ.d defendants an e,

£f. terma. The plalrciffs arzanged marine -l-ﬂ-l'l.tl'-l-'nﬂ af with the first

defendants. Twelve thousand tonpes of sugar were shi '-r.l.r of :plr'r. performance of

E- COATYACT mi. Argo Carrier. Om or about hpr. 18, 1l mank at Pirasus and
T was lost.

The plaintiffs commenced this actcicn in 1982
claiming the insured valus of the cargo lost,
sought to have service of the procesdings on
pusd in the Yenen. Mr. Justice Waller, an
firar defendancs chen sarved polnte of def
the goods was delayed by reason of the
arrested in Pirasue in connection wit
F. 1. cover for che wvesssl and chag

first defendants alooe,
Ly -H £4.08 m. The [irst defendanEs
t aside, arguing that they should be
wan, rejected their application. The
alleging, inter alia, EEE shipmant of
* fipancial problems, that the wvease] was
iderable pumber of dabes, chat thafe was 8BS
iars wore imsclvent and unabls to crew the

vanael lv. They all=ged Ehat wan caused by thess financial matters and
nst h]l' an pured paril.
In the ciroumstances [(and, say tiffm, at the insmistencs of cthe first defendants

that the plaintiffs should s rudant uninsured and join the second defaadants
red) the plaintiffs added the second defendants o
cham damages [oar breach of Suty apdfor bBreach of

sonable akill and care in and about procuring, chartering

che procesdings, claiming
contract in failing ko

and Ellll‘l-g the vespsl 1o Ehe cargs (if the [irst defendants’ allegaticas are
Eruey .

The second def E ippions

Mr. Berry. on f the second defendants, submitted as follows. The telex dated
Oet. 31, 1980 da

Arbitraticm sputes arisipg out of this contract shall be referred to the Council
of the He Shigar Association of Loadom Eor settlement in accordance with the rales
of the Sugar Associatiop of Lopden relating co arbitratiom.

The pla En' cwn camm in this sctico as set out in Eheir pointe of claim againet the
£ira EE IE thar:

By contalined in or evidenced by & telex daced 3Ilat October 1590 tha

fa agreed to purchass from Tomen (UK) Led . . .

is a written arbitration agresment under ». 1 of tha 1575 Act. Compare Zambia Steel

1 Lies LEd. v. Clark Eaton Ltd.. [1986]) I Lioyd's Rep. 315. The plaintifiia

demiellad In tha Yemen, le fs non-demsstic arbitratiss agresmsnt. Ths plainriffa’
centention that the arbitration clause -
e 1dn-u not cover the complex disputes of the type which have arisen betwesn the
partiea. . .
is wromg. The arbitration claipe covers disputes "arising oot of® the cootract. All the
disputss ariss cut of the contract. As regasds the disputed claims far breash of
contract or duty, the plaintiffs’ claim is based on an obligation to use reascnable
okill. The oblisacion arises ocut of "an actual or implied term of the contract®™ ass the
writ. The coptractual claim arises cut of the contract. In sc far as the clalms are put
in tort, any duty of care arises oot of the terms of the contract and constituote claims
for what has been described as *contractual negligence®. There is elEber total or almost
total overlap bstwean the contractual and the torclous claime., Azbltracion clauses,
particularly those covering disputes "arising ouwt of* ths contract, are amply wide
etisugh to oovesr disputes based on claims in tork of this nature; ses Mustill ;
Commarcial Arbieracion. and =d., p. 117 and fooemobe 12, p. 1307 The Playa Larga, [1981]
2 Lioyd's Rep. 171; The Ermopoulis, [1380] 1 Lloyd's Rep. 160; The
Angelic Grace, [1995] 1 Llopd's Rep. 87. It would be abesurd if it were otherwise. The
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contractual claims would have to be arbitrated whersas the idencical teoertiocus claims
would have te be litigated. This would offend sgainst "the presumption in favour of ope-
stop arbitration® see Harbour Assurance Co. (U.K.} Ltd. v, Kansa Censral Incernaziocmal
1'-'I!-'H-I-I-'Il-'llﬂl:JI'I - Co. Lod.;, [19#8)] I Lioyd s Rep. 458 at p. 470, and The Angelic Graoe, sup.. at
=18 o '
s zegazds the disputs whethar che clailms have beesp ssttled, this is alse covered by the
arbitraticn clause. Where the claim iteelf is covered by the arbitration clause, so aleo
must be all the defences to it, iansluding cthe defence of settlesect. Such & conclusion
ia lmplicic in the dicta of Mr. Justice Hix im The Paola d*Alesio, [1934] 2 Lloyd's Rep.
386 at p. 371, that under normal circumstances & defence of sectlensnt is ackicrable. It
would be absurd Lf it were otherwise. The result woold be that some parts of the clains
[&.g. the concractual claisms) and scme part af the dafefces, (&.5. whather there was any
duty of reaponable skill in contract and, 1f so, whether it was broken| wouold have o be
trated, whersas other pares [&.9, whebher Eheare WwaS any dity al reascnable BkLLL im
tort aad. if so, whether it was broken and the defeoce of settlement]| would have b
litigated, This ales would offend against the presusptics in favour af sas-atep

adjudication and caonot have been intended.
The plaintiffs’ submissions Q‘

Mr. Dunning, on behalf of the plaintiffs, pubmitcted that there was oo l@[im

agresment betusen the plli‘hti::. and the second defendants within the £ 8. T3}
of the Arbitration Ret. 1575; altermatively, that amy such agr onct extend to
cover the plaineiffs” claims againat the secood defendants.

R to 8. Ti{l] four matters are to bs noced:

(i) Ehere must be an "agresment® to arbitrate and soch a t@ be "in wriking®;

(11) reference is made to an sgresment "ocontained io® an of letters or
telegrams, bur pot to an agresmant "evidenced by* such
{1ii) =. Ti1l) is to be considered against the backg
(whick is snacted by the 1975 Aetl. This reguires chaplt
*sigmed by the parties®;

[ivi o far as concerna asresments which are merely
should be copstrusd in the light of the conslder
late Dy, Mann, O.0.. in Arbieraticn Internaticn
ARrbitrace™.
The second defendants cannot show that bok e requirements set out in (i) abowve are
satisfled [n the present case, the hl.rm tham to do so.

hi Co Iambia Stesl v, Clark, uup., I:]J.E wan per incuriam of the vical
congiderations outlined by Dr. wg article, and is distinguishahle incer
alia because in that case it wam helﬂ t itu unarguable® {p. 229, eal. 1) that che
contract did pot Lncluode the l.rh!.t:l: m-- printsd on the guotation form. Purthar,
in that case, oo guesticon arces ther an agreement evidenced by a telex was an
"agresment lp wricimg¥,
In the alternative any

in York Commention
icracion agresment must be

in writing®, =. Till
tlined in an article by the
tled "Rn Rgreement in Welblios e

- .u.ﬂ::l.l:rnt.c does oot cover disputes of the type which
have arissn betwean the parcif particularly disputes as to the claim in tort and as
to whether or oot the plain@iy ELH_‘LI:I.I- against the second defendants hawve been
BELLled, Such disputes *arisae out of che contract®. They have no Daslas in che
contract and are distinch frowm it. In the case of the tort dispute, this arisss out of
the non-CORCYacLuA] &8 of the relacionship between the parties. In the case of a
setElenent dispute, i ises out of a separate (alleged) agreemsnt of compromise.

Analysis and cono

[4) Secticm T the Arbicration Act. 1575 provides that:

"arbhitrat BEnt" malne AR AFEeemant Ln wrlcleg [insludins an sgreement Sontalnsd
af lettera or telegrams) to submit to arbitration present or future

8 af petclemant hj" arkblesacion.

(i1l on 31, 1390 the pecond defendsnts pent & telex, reference Ho. 622, to the

, which was expressed to be an "offer® for sale of susar with price to be
caf By SsparAte Ealex. The telex conbtaloed varicus proposed terma, including
ratlon clavas, whick scatsd:

FpuUCeEs arlel egt of thie contracst phall be reafearred to che Council of The
Bugar Aspociation of London for settlement in accordance wich the rules of The
Sugar Association of Lomden pelatins to acbitratios,

in Ehe same day the second defendants sent a further telex to the plaintiffs, reference
Mo, 610, guoting a price of U.59.58343 por net Comne. On Wov. 1 the second defendants senc
& eslssx Eo eEhe plaintiffs, refersnce No. EBdd, confirming sale of 30,000 toomnes, 10 per
cent. more or less at seller's option, to the plaipntiffe. That telex staced intezr alla-

A1l other terms and conditions as per cur offer celex number 623, dated 31/10/00,
Later on the same day the plaintiffs sent a telex to the second defendanta. which
thaving expressly

teferred to the second defendante’ telexes refersnce 6§22 and €30 of Oet. 31, 1990) and
reference 644 of Howv. 1, 15%0:

We hereby confirm having purchased from you as follows :

{111} In cheir polnts of clais againat the first defendants the plaiaciffs pleaded at
par. 5:

By a comtract contained in or evidsaced by a telex dated 31st October 1990 the
Plainciffs reed to #e from Tomen (UK] Led 50,000 mecric conmes (10 per Cent more
or less) uI.EIg_:..d uh!tq- or refined sugar on C F terms 1
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[i¥} 1 am bound by the decislon of the Court of Appeal in Zambia Steel sup. At p. 23%
Lord Justice O°Connor said:

I am quite clear that when the suchorities are axamiped, 5f it is escablished that a
document with an arbicraticon clacee in writing forma part of a contract betwsen the
partiea, ths amset by one party orally to the contract is sufficlent.

AE p. 233 he contimoed:

For che reascnd which I have already given., I am satisfied that the guotation. incluedins
mugrintud terms on the back of fc, did form part of the agreement of sale, and am &
result, the achitracion clause wasm incorporated into that agresment. By making the
agreement, albelt orally assenting to it, once it is clear that that document formed
pert of the agresment, then in my judgment the regquiremsnz of 2. 7 of chs 1875 ACt im
satisfied and there was a binding agreement to arbitrate.

Lord Justice Ralph Gibsoo, at p. 234 said:

IC sooms ©o me Chat che phrase “an agreement in writing® may have two meanings at least.
The First ism that the terms agreed betwsen the paritles are set cut ln wricing.
basis, provided thac the terms of ement to submit to arbitraticn are contaigedsAAn a
dooument or documents, proof that chose terms weee agresd by the parties co be 5
conduct, from which the Court ls persuaded that the lnferssce of agresmen 3
drawn, or by evidence of oral scoeptance, or indsed any other svidencs 3
l'-'h-tkl‘-’nurt thar the wricten terms consciturs or form parc of an agresmen wesn the
ATELEm.

EI: p- 235 he continased:

If the term containing the agreement to submit is incorporaced in
proved char the party [e bound by an suresmsnt which Leeludes th
docgument, then no further proof of an agreement to submic ias, udgment, regoired.

Bir Demym Buckley at p. 235 padid:
[o consequence Chac sequence of s¥ents, The contTaco W my view, & comtract
partly unwritten and partly in writing, and I think tha he facts of this case the

agresment to arbltrate was a term in wricing, a weiltc rm, of the agresmant which the
parties mptered into. The endorsed terms of busi ed in =arh of the guotations
thus became, in my judoment. a wrlccen record of s which tha partiss ware

upol them may Be glven odutside those documents. Such proof may be given by

agsenting, and a comtractoal docoment, part of Rok .

In my view, applying che dacimion of the Court o 1 in Zamdia Scesl v. Clark it is
guite clear that the requirements of s. 7 of 5 Act are satisfied.

%) For complatenéss, I aote thak Lo the De Eal M'l'l.lﬁ!l']' CommiEbes af ArbitTaticn
Law, Report om the Arbicratiom Bill, Chai Justice Saville, daced February.

1996, it is scated ae p. 14, par. 141
We have, however, provided a very wids
meaning is wider than that found in cl=
Article IT.3 of the English text of
definiticn in the English text (®
Freanch and Spanish texts, butc €
the New York Comvention fteel
also the 1988 Reporc of cthe
Problems in Internaticoal
It asoms to us that Esgl
See, for example. Eambias

ng to che words "im writing®. Imdeed, cthis
1 Law, but in our view, i8 conscoant with
g« York Conventcion. The nom-exhaustive

lude") may differ in this respect [rom the

sh text is sgually authencic under Article XVI of
aleo accords with the Rusaian authentic text. . .oes
privoce of Comparacive Law on Jurisdictional

1 Arbitration (by Adam Bamuel) at pages SL-8%5.

AR it stands, more than Juatifies this wide meaning;

v, Jamss Clark. In view of rapidly svolving methods of

racoeding,. wa have B ar that *writing® includes recording by any mesom.

[vi} It im to be no Mr. McInnoes says at par. 13 of his second affidawic:

[t i@ almsat uni the cape that contracts involving the sale and carriagse of
refined sugar i clause referring disputes to arbitration by the Eefined Sugar
ASSDoiation.

This accorda Court"s experience. Mr. Mcinnes' commeots are conpistent with the
copclunions L above.

Hr. He o5 states in his second affidavit at par. T:

I am Mr Eadowail chat all of che contracts betwean the Plalntlil and the

n oomtain the same arbitration clause

the Second Defendants’ telex of 3lst October 1994.
ha adcled -
practice of the Second Defendants always te imcludes a claume in cheir
for the sale apndfor carrisge of sugar, referripg disputes to arbicraclon ﬂ'j'
fined Sugar Association, and all the contracts becween the Second Deferdants and
Plaintiff cwver a Pll'iﬂ-d- af cen years included a clause reflerving disputes to BEafinsd
Sugar Association arbitcratieon.
‘I!‘:;iﬂ.:miimd.m ast out above are conalatent with these passages ia Mg, Mcloeas' ascond
L] vit.
{wii) Aa to claims in cort. Mustill Boyd, 2nd ed.. p. 117 State:
If the agresment to arbitrate is drawn io sufficiently wide terma, it will give the
arbitrator jurisdiction to decide a dispute arising from a claim in tert. Most Lnstances
of claims in tort submitted to arbicration relate to "contractual negligence®, ie che
breach of a duty of care Ifiliﬂg from a contract. Moat of the more common forme of
l{httntlm clavse are sufficlently wide to give the arbierater jurisdictlon over such
claims.
In The elic Graoce, ., at p. 8% Lord Justice Leggatt said:
The gquesation In a4 nutehell is whether the relevant clalms and croas-clalms arlse out of
the contract. It is common ground chat the guestion must ba answered Ln che light of The
Flaya Larga. in which chis Court upheld the dictum of Mr. Justice Mustill, that a
tortious claim does ®"arise out of* m contract containing an arbitration clause if there
is & sulficiently close coanectlon between the torcicus claim and a claie under the
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CORTTAct. In order that there should be a sufficiently close comnection, as the

said, the claimant must ahow either that the resolucion of the contractoal ileous la

necegsary for a decision on che corcious claim, or, char the concractuaml and cortious

disputes are so closely knitted cogether on the facts that an agresment to arbitrate on

one can properly be construsd as covering the ather.

AE p. 91 he comtinued:

Wbere such gensral words have been chosesn in an arbitration clauss as "arise sut of", it

is mot difficult to cooclude that a particular dispute is within its terma. It is then

that Judges have found reom for the exercise of common pense, and have mot readily been

prepared to assume that the parties would have intended chat cross-claies arising ocut of

the same incident sabould be tried in different countries h’}' different processes, that ias

by licigation and arbicratios.

In =y wiew, any claime in tort in the present case plainly Fall within the arbitration
EEREOT

iwiil] Aa & matter of general prioociple; it seems to me that whers the claim is Wi n

the arbicraticn claces, all defences must be available within the arbleratios, @hﬁ

che defence of msettlement. The plaintiffs do oot contend that there has

setClenent; on the SORCTArY. Chey By Ehare has been no pecilemant. Tha pe

defendants apparently iotenod to pursue the assertion of a settliement.

This case is discinsuinshables [rom The Pacla d'Aleaio, ELEP. whars it is Q otad Ko,

Juskice Rix, said at p. 370:

The setclement of differences would suffice to provide a defence in

At p. 3TL he continued:

The next matter which I vas invited to determine by Mr. Bussex oo

plaintiffs was that, not only the currenc arbitration in whigh rteon Le

arbitrator but, any future arbitration inm which any claim mig to demurrage or

damages for detentien Lle respect of the periecd dewn to Dec. y would be wold and

lack in any jurisdiction, upon the assumption that the 1 t is wvalid and
effaccive. On behalf of che defendants, Mr. Wedoaald I should not determins
this isgue as it did not yet arigse, It seems to me that issue i not within thes
rellel soughts by the czigimating susmone and chat, in e of Mr. Modocnald's
chjection, I should not determine it. T will marsely irgk, that 1. 5 of tha
settlenent agreement doss not speciflcally refer o arbiscaticn and chat the
argument that the settlement agreement, if walid treccive of an arbicrator‘a
jurisdiccion with to a fresh reference wob necesparily have the sane force

ap it bas wich reg to the pressnt ll‘hih-l.'ll-
pl.t't:L-l]. abrogation of an arbitration =
reference, by reason of ctha ssttlement nl
thirdly, chat is does not necessarily f£g
arblcracor would be prevented [rom dete
an p;r% of & dispute in which the clafm
the bill of lading. the respondent
and the Ell.‘-.-.utngut in ispue th
not heard full argument on these
Im my view, the fact that the
Enf wy af delepce dos=a nok
of the abowe, I

comdly, Ehat the concept of &
distinct from an arbitratiom

sUte, atrikes me as a SiLEicult one; and,
my decision under [2} abowve that a new
ninensg thll 'I"l.‘l.id.‘ltr of che settlemant agresReEnt
n that arbitration relied oo the tesme of
on the settlement agreemsnt by way of defence,
ty of that settlement sgresmant. Howsver, [ have

fendancs may asek Co rales an alleged settlessnt
the reference of this matter to arbitration, In view

nts are entitled to the stay which they sesk. In

Py tribute to the way that this maccer has been argued an
Eon
ciffa’ mrﬂ. reflected in par. § of their skeletom
i.El“- sgainet the firsc and second defendants should be

o

- It would, of cousse, be cpan to the partles to agres that all
plainkiffa and the first acd secood defendants be resclved by way

both sides and to che
I guite undesrscand

argument that imt
resclved ac che

of ‘on= arbi , mod ad koo arrangements could, of couree, be arclved at by
AgQreament . Riey in this judgnent should be taken as any discouragemsnt to that
courss, l'-h- material befors me the second defendants are entitled to the order

N
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