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QUEEN'S BENCH DIVISION
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Jan. 11. 12, 16 and 17, 1996

TOEPFER INTERNATIONAL G.m.b.H.

W,
MOLINO BOSCHI SRL
Before Mr. Justice MancE

sale of goods (c.i.L) — Siay of proceedings — Short
delivery — Proceedings commenced by defendunis
in Ttaly — PlaintilTs applicd for declarntory and
injunctive relief — Whether application for stay
be granted — Whether Brussels Convention
— Civil Jurisdiction and Judgments Aet,

1982, Schedule, arts. 17, 21, 22,

The defendants (Moling Boschi) had since Oet. 14,
|98 been pursuing proceedings in Ravenna, laly
ariseng oul of the delivery 10 Venice in February, 1983
of abous 11,120 wanes of Chinese soya meal under a
contract Tor sale c.i.f. Ravenno andior Vemice by Toep-
fer 10 Molne Beschi made on lerms incorporating
GAFTA 100 in January, 1988, Molino Boschi had two
claims, a small chim for shom delivery and o larger
claim for an allowsnce which they alleged was agreed
b0 reflect excessive urease uctivity in the carpo.

By orginating summons doted Oct. 12, 1995 T
spplicd for (2] o declaration vt Moling
cntitled and abliped, pursuant to an arbitrats

Cr o

ment contained in the contract of sule,

GAFTA arbtration the disputes whw.h subject
of the Ruavenna njunctions
restraining Molino Boschi from &r stepsor
in any htn;r participating further Ravenna pro-

discontinue the
i ing them from com-
p:i:i of cluims which
ings otheranse than by

ings out of the jurisdiction under
Weli{id. (ii) und iv )

By a summons under O. 12, r B Moling Boschi
submitted that since the Maliun Count wus unguestion-
ably tirst seised of the praceedings the English Coun
must or should dﬂ:lnr or stay jurisdiction onder
arts. 21 or 22 of the Brussels Convention or if thm
Convention did not apply that leave should not be
gronted under O, 11, r. 1{1) a5 2 matter of discretion.

Molina Boschi funher comended that although
GAFTA 100 incleded an exclusive junsdiction clause
conferring such jurisdiction on the English Courns,
Toepler hud volunianly submitted on the merits in the
Iralizn litiganion so that an. 17 did not apply.
————Held, by Q.B. (Com. C) (Maxce, 1.), tha
(1} wnder am. 21, Molino Boschi had to show that
Toepfer's ongmating summons had the some end in
vicw a5 Molino Boschi's action in Daly: it ded not:
Moling Boschi in laly were wcking 10 recover sums

allegedly due on an examination of the terms and
performance of the contracts: Toepfer in England were
secking 1o stop any such examination taking place in
fraly; the cawse of action in the two countries was not
the same. in ltaly the terms regarding delivery and
urease and the parties’ performance fell 10 be deter-
mined. in England the only issue was whether the
halian claims should be determined by arbitration in
London (see p. 513, cols, | and 2: p. 315, cols. | endg
Zn
(2) the clums for declaratory reliel a ’
different object and cause of uction fropa-gt
proceedings; in so far as it was to o
inffuence the Iolion Couri o poce
defence that the matier fell withingh
tion agreement, the object wus ja
mateon by the lalian Court
in so far as it wms 10
countries or to base o laref 8
of the arbitration
distinct from any alino Boschi's suit in haly

was aimed; arg: of no gssistunce to Molino
Boschi (see ;p.a . 2; p. 515, cols. | and 2);
(3 a5 a connection between the Dalian

that

pmcrcﬁé'd English procecdings wos beyond
ic isspe whether the Italian cluims shold
:@cﬂ wizs the gsame in both countries and for the
of ar 21 differences which would exist
national luws were nod decisive; but wherne
with an exclusive jursdiction clause am. 17
applied und had precedence over ans. 21 and 22; there
wils no voluntury submission by Tn:pl'l.-r an the merils
ini thic halian litigamon (see p. 513, col. 2; p. 514, cols. |

and 2; p. 515, cols. 1 and 23

Elefanten Schuh GmbH, v Pierre Jocg
main, Cuase | 50080 [1981] EC.R. 1671 and The Arlaatic
Emperor, (Mo, 2) [1992] | Lloyd's Rep. 624,
considened.

(4} cluims for both injunctive and declaratory relief
were discretionary, deloy wos an extremely relevant
factor in the exercise of any discretion whether 1o gram
retief us sought in the originating summons; and it wis
incumbent on Toepfer w0 investgae and ralse the
possibility of tking any relevant steps in Eagland 10
rectify the position long before May or Sepiember,
1995 {zee p. 515, col. 2, p. 516, col. 3

(3] this was not o cose where this Court should at
this very late stage conternplate fssuing any injunction
to prevent Molino Boschi pursuing ond seeking the
ruling of the ltalisn Cournt either on the jssues of
procedure which hod been ventilated before it exhaus-
tively with oral evidence or on any substantive issues
which did arise thereafter; it was mapproprizie 1o grant
either the injunctive of the declartory relief sought by
Toepfer's originating summons which was dismissed
accordingly (ree p. 518, cols | and I)

The following cases were referred o in the
Judgment;
Aggeliki Charis Co. Maritime Shumte&w

S.pA. (The Angelic Grace), [1995] | PS8
Rep. 87;

dom
of 9

et |
Coltd iz a
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Atlantic Emperor, (No. 2), The (C.AL) [1992] |
Lloyd's Rep. 624;

Chapman v. Michaelson, [1909] | Ch. 238;

Continental Bank N.A. v. Acokos Compania Nav-
iera S.A.. (C.A.) [1994] | Lloyd's Rep. 505;
[1994] | W.L.R. 588;

Elefanten Schuh G.m.b.H. v. Pierre Jacgmain. (No.
150v80) [1981] EXCR. 1671;

Lindsay Petroleum Co. v. Hurd and Others, (1874)
LR.5SPC. 221;

Maciej Rataj, The (E.C.J.) [1995] 1 Lioyd's Rep.
302;

Mayer Newman & Co. Lid. v. Al Ferro Commid-
ities Corporation S.A. (The Jokn Helmising),
(C.A.) [1990] 2 Lloyd's Rep. 290;

Partenrcederei m's “Heidberg™ and Another v,
Grosvenor Grain and Feed Co. Lid. and Others

Heidberg), [1994] 2 Lloyd's Rep. 287,

Rich (Marc) & Co. A.G. v. Societa ltaliana Impanti
P-A. (The Atlantic Emperor), (E.CJ1.) [1992] 1
Lloyd’s Rep. 342;

SL Sethia Liners Ltd. v. Noviagro Maritime Cor-
poration (The Kostar Melas), [1981] 1 Lloyd's
Rep. 18;

SL Sethia Liners Ltd. v. State Trading Corporation
of India Lid., (C.A.) [1986] | ]_Iug,rd s Rep. 31;
[1985] | W.L.R. 1398;

Suhio Supply Co. v. Gatoil (UL5.A.) Inc., [|u1sa;] I.
Lloyd’s Rep. 588,

This was an application by the plaingifs Alfred
C. Toepfer Intermational G.m.h/A, foe declamtory
and injunctive relief against the Wefendants Molino
B i Srl and an appli Molino Boschi

il action brought Té fer be stayed.
Mr. Duncan Mat instructed by Messrs,

Middleton Potts) f plaintiffs; Mr. Siephen
Males (s gsrs. Holman Fenwick &

Willan) mu.
The fu 15 are staued in the judgment of
Mr. Justice CE.

JUDGMENT

Mr. Justice MANCE: The Brussels and Lugano
Conventions on Civil Jurisdiction and Judgments
implemented in this country by the Civil Jurisdic-
tion and Judgments Act, 1982 as amended and the
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1o which
the Arbitration Acts, 1950-1979 give effect con-
template the early assignment of cases to a proper
forum and tribunal for their substantive resolution.

forum and tribunal has often proved complex,
costly and not without at least some delay. In this
country such issues are determinedly decided at the
outset of proceedings. In some countries. ltaly
being one, this is not automatically so. On any
view, it is desirable thar parties should define their
positions on jurisdiction and arbitration ot as early a
stage as possible. They should not be encouraged to
sez how they fare in one forum before secking 1o
invoke or force resort to another. There ir
measure of agreement between the partie t this

represents the modem view in these Cﬁhl the
plaintiffs before me, who [ shall , “\Iucpfer.

submit that in relation o applicatigns to enjoin
foreign proceedings it is only ptly that the
English Courts have expected W de¥endant in for-

eign proceedings to act pry rnp??' if he wished to
take any steps in Englatd™Mo/enjoin the foreign
proceedings. Previo . they say. the English
Courts would in in‘rcr::s.ts of comity have
expected a fore ndant first to exhoust any
remedies whi f“nﬁ; might have in the foreign
Jurud]:ljum,\' Vv

In the l'fi‘l case the dtfl:mimtr- before me,
Moli have since Oct. 1988 been
pursiin ﬁ;m:lc':l:dmg;s in R:I.H’I:I'I.l'l.:k, llil-l:f arising out

elivery to Venice in February, 1988 of some

tonnes of Chinese soya meal under a con-
“fract for sale c.if. Ravenna andfor Venice by
“Toepfer 10 Molino Boschi made on terms incorpo-
rating GAFTA 100 in January, 1988, Molino
Boschi have two claims, a small claim for short
delivery worth U.5.541,287 and a larper claim for
an allowance which they say was agreed to reflect
excessive urease activity of the carpo as shown by
certificates of Salamon & Seaber. This lacter claim
13 in the sum of U.5.5407.467.71. In each cose
substantial interest is probably to be added. In the
Italian proceedings, Toepfer have made three
responses: (i) that the ltalian Courts lack jurisdic-
tion to hear the case under the Brussels Convention
since the place of contraciual performance for the
purposes of art. 5 was outside ltaly; (§i) that
CAFTA 100 provides for arbitration of any dispuie
arising out of or under the contract in London in
accordance with GAFTA 125, and (iii) as a sub-
ordinate submission, which in Toepfer's submis-
sion is made unnecessary by points (i) and (ii), that
Molino Boschi’s claims should be rejected on the
merits, In submissions dated Dec, 15, 1989 and Oct.
5, 1990 Toepfer specifically sought from the exam-
iming Judge, Dr. Cognani, an early derermination of
points (i} and (i) by the College of Three Judges.
The examining Judge evidently acceded o the
request, and MNov. 10, 1992 was fixed for the
hearing before the College. This date was on Sept.
1. 1992 posiponed to Apr. |

Cognani was transferred 1o Bmﬂ; E{K%m
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eplaced by Dr. Coco. In the meantime Molino
foschi must have had ar least some doubt about
heir prospects on points (i) and (ii) in ltaly, and
ought extensions of time for arbitration in London
st from GAFTA under their rules and then from
ne, siting in November, 1992 as a Deputy Judge in
he Commercial Court, under the Arbitration Act,
950, 5.27. In each case Molino Boschi were
msuccessiul. and the Court of Appeal refused leave
o appeal against my refusal of an extension. 1
efused the extension sought although in the course
if my judgment | concluded that the small shortage
laim was unanswerable and that the larper urease
laim was “extremely strong”.

Shortly before the date for hearing before the
“ollepge, both parties exchanged long and deailed
uhm'tsslm.i and replies on all three points. In

submissions dated Mar. 25, 1994 Toepfer
1oL ': pointed to Molino Boschi's unsuceessful
aempt o arbitrate in London as a sign of lack of
aith in its case in Italy, but also asked rhetorically
and somewhat inconsistently with their own pre-
rious stance) why there was so much exertion on
wints (i) and (ii) withour even a nod in the
lirection of the substantive merits. Toepler went on
o supgest that Molino Boschi had failed 1o bring
my proof of their clyims. Molino Boschi submitted
dso ut lemgth on Apr. [, 1994 that they had never
mended 10 ogree to arbitrate and that their a.t &
wture of o broker's form of contract confirm
ifter the event did not amount to a relevant
igreement 1o arbitrate under llian la
nerits, they said that Toepfer had r\confesied
he documents on which their were
wsed. In a reply dated Apr.
ump:u::d Molino Boschi’s atti

English Courts.

College of

oca, Agnoi and

Mcaront, met on May . They confirmed the
relevance of Moli i's evidence as 10 the
late of signature roker’s confirmation and,
% | underst ' ough the translation is
shacure, the onfirmed the relevance of the

ssue of arbitratin and indicated that they would
lecide that issue, fixing June 7, 1994 for the hearing
if the evidence before Dr. Coco. Cemainly, when
the matter came back before the Court on Juns 7,
1994, the evidence heard related to that issue and
the maner was adjoumned for Toepfer's lawyer 10
tile copies of the documents used in the English
proceedings under s. 27. These documenis were
filed on Oct. 18, 1994 and on Dec. 13, 1994 a
further hearing was fixed before the College for
Feb. 13, 1996. On the same day Toepfer filed a
further brief relying on points (i), (i) and ().

By ongmnaung summaons dated Oct. 12, 1995
Toepfer now seeks from this Court (a) a declaration

that Moling Boschi —

. are entitled and obliged. pursuant w an
arbitration agreement contained in [the] contract
of sale . .. concluded on 26th January 1988 . .. .
to refer to arbitration by [GAFTA] the disputes
the subject of . . . the Ravenna proceedings . . .

and (b} munctions r.-..sl:mimng [Moling Bmch;]
from taking any further step or in any way partici-
pating further in the Ravenna proceedings.

proceedings and restraining them from
ing any proceedings in respect of the
subject of such proceedings otherw
GAFTA arbitration in London. |
would object 1o any such arbitrati

bath under GAFTA rules an nder the Lim-
itation Act. Leave o serve ings out of
the jurisdiction was so 1995

granied by Mr. Justice
e WD), (i) 2

under FLSE D 11,
oepfer's ju.i-llﬁﬂ:l.t‘lﬂn far
. ©. 1{1} rather than O, 11,
fell outside the Brussels
it concerned arbitration within
Convention. Molino Boschi submit
g. but take no specific point on the
fail under Q. 11, r. 1(2); if the matter had
'ﬁg:r consideration, it may well be that Toep-
"geriginating summons would have fallen to be
arded as relating to the performance of an

!?lh:gﬁd obligation to arbitrate in England, within
 art. 5(1) of the Convention.

Molino Boschi have however issued a summons
under O. 12, r.8 wking different points. Those
which are live are that, since the Italian Court was
unguestionably first seized of proceedings, the Eng-
lish Court must or should decline or stay jurisdic-
tion under ams. 21 or 22 of the Convention, or that,
if the Convention does not apply, that leave should
not have been granted under O, 11, r. I(1) as a
matter of discretion. If this originating summons
fails. then Molino Boschi submit that Toepfer
should be refused the declaratory and injunctive
reliel sought because there was and is no “dispute
falling within the GAFTA arbitration agreement
and/or as a maner or discretion andlor in the light of
the lapse of time in issuing the originating sum-
mons. Logically, the summaons under 0.12, .8
comes first, but, in view of the shorness of time
before the next hearing in Ravenna and the overlap
in some of the maters arising, | have heard argu-
ment on the summons and originating summons in
open Courn together.

Does the Brussels Convention apply 1o the claims
made in the originating summans?

The oniginating summaons cun:u'ns [q P
declaration and claims for three injun IHQﬁ'E
is mecessary here, as in other coniexis
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judgment, to bear in mind that the same considera-
tions may not apply to each. A declaration that a
defendant 15 entitied and obliged to arbitrate a
particular dispute or disputes might be regarded as
more closely related to arbitration than injunctions
requiring him not o pursue and to discontinue
foreign proceedings. Even so such a declamtion is
not integral to the arbitration process in the same
way as an application to the Court 10 appoint an
arbitrator (cf. Marc Rich & Co. A.G. v Sociema
ltaliana [mpianti PA. (The Atlantic Emperor),
[1922] | Lloyd's Rep. 342 (Eur. CL)). It may be
designed 1o do no more than to establish the basis
for a claim for damages for breach of contmct in
failing to arbitrate or for an issue estoppel in
relation to foreign proceedings. In the former case,
aclaim for such a declaration would not seem 10 me
to fall within art. 1{4) of the Convention. In the
atter case, if the decision in Partenreederel m/s
“Heidberg™ and Another v. Grosvenor Grain and
Feed Co. Lid, and Others {The Heidbery), [1994] 2
Lioyd's Rep. 287 is night. it would also not fall
within ar. 1{4). The claims for injunctions,
although based on the asserted existence of binding
and applicable arbitration clauses, are also directed

10 stopping foreign proceedings rather than :hl:‘[u:tlig

bringing any arbitration into existence. As |
said, Toepfer's response 0 any sugpest
there could acwually be any effective
would be time bar. For present p-wp@
proceed on the basis that the Brusse v
does apply 1o all the claims
Ori ginating Summons.

Article 24
Again il i5 nece
dr':ﬁnmnnﬂ betwesn the
junictive relief.

ention

Toepfer's

@n‘ in mind possible

ims for declaratory and
laems for imnjunctive rehef do

not in my jud ve the same object or cause
of action o8 eedings in Italy. The object
means hich the action has in view ™! seg
The Mo araf, [1995] (E.C.J.) | Lloyd's Rep.

. par. 41. Molino Boschi must show
that Toepfer's originating summons has the same
end in view a5 Molino Boschi's action in Italy. It
does not. Molino Boschi in [taly are seeking o
recover sums allepedly due on an examination of
the terms and performance of the contract. Toepfer
in England are seeking to stop any such examina-
tion taking place mn Ialy at all. By the same token
the cawse of action (described in The Macief Rataj
par. 3% as “the facts and the rule of law relied on as
the basis of the action™) is not the same in the two
countries. In Italy the terms regarding delivery and
urease and the parties’ performance in that regard
fall for determination, whereas in England the only
issue 13 whether the Irtalian Elaims should be being
determined by arbitration in London. It is true that

Toepler have also mised in laly the preliminary |
objection that the claims should be being arbitrated
in London. But that is, at most, only one aspect of
the lalian proceedings, and. although this is not
critical, because of the differences between the
Englizh and ltalian law regarding arbitration agree-
ments it mises very different considerations in the
two countries. It does not make it possible 1o UE:W
the two sets of proceedings as havi

cause of action.

The claim for a declaration % different
object and cause of action in @u w from the
ltalian proceedings. lis objecy is lear-cut. In so
far as it is to ry to ﬂbli piNinfluence the lalian
Coun 10 accede to Ta il o fence in ltaly that

the martter falls wit ' ding arbitration agree-
ment, the object i enl the determination by
the Tralian Cou cl:ums which it is Malino

Baschi’s ai y 1o pursue. In so far as it is 1o
resist enf t in third countries such as Ger-
many a later claim for damages for
b arbitration proceedings, the object is

Italy is aimed. The couse of action in the
identified above is also not the same for
lems similar to those identified in considering the
latms 10 injunctions.
In my judgment therefore ant. 21 is of no assis- |
tance to Molino Boschi.

Article 22

This asticle applies “where related actions are
brought in the cours of different Contracting
Stmes™. For the purposes of the anicle —

.« Bctions are deemed to be related where they
are 50 closely connected that it is expedient o
hear and determine them together to avoid the
risk of irreconcilable judgments resulting from
separale proceedings.
The Court second-seised may then, while the
actions are pending at first instance, stay s pro-
ceedings. The an Court in The Maciej Rataj
pars. 51-53 :mphasuz:d that, 1o achieve proper
administration of justice, the mn:rpn:uﬂm must be
broad and cover all cases where there is a risk of
conflicting decisions, even if the judgments can be
separaiely enforced and their legal consequences
are not mutually exclusive.

That there is a connection between the Italian and
English proceedings is beyond doubt. The question
is whether they are “related ™ in the sense envisaged
in am. 22 and, if so, whether the Count’s discretion
should be exercised to grant a stay. Taking Ihl:
injunctive claims first, their purpose s,

ltalian proceedings (or any other

explaned, 1o stop Molino mﬁéd’%

arbitration). It would be qmu: -




514

LLOYD'S LAW REPORTS

[1996] Val. 1

Mawnce, 1]

Toepler v. Molino Boschi

[Q.B. (Com. Cv)

. and inexpedient, to require the present
claims 1o be heard and determined together with the
lialian proceedings which it is their very object to
stop. Further, it is not to be envisaged that Molino
Boschi would disobey any such injunction, if
granted. (Indeed, in parenthesis, it would itself
appear likely 10 be entitled to recognition abroad
under the Brussels Convention.) If and when an
injunction is granted, the Count must assume that
there will be no further ltalian proceedings. If no
injunction is granted, caedit quaestio. Either way,
the problem of ireconcilable judgments should not
arise. Thirdly, if the halian action were pursued 10
a successful judgment by Molino despite an English
injunction, there would appear to be every reason to

ink that the Italian judgment would not be recog-

ized in Enpland: of. ar. 27(1) of the Brussels
Convention. The evidence of Frau Drobnig of the
German law-firm, Hasche & Eschenlohr, suggesis
that a like result could apply in Germany.

The declaratory claim raises different considera-
tions. It is aimed at determining inter partes the
issue whether the claims being made in Italy should
hove been pursued in London arbitration. That |
the same issue¢ as one of the defences raised
Toepfer in the halian action, although k’
prnciples reganding the validity l:rl'
agreements in England and haly are
In ltaly. the topic is apparently reg
procedure, subject to lalian law, whi
of the New York Conventi
PUrposes a% requiring some
(normally at least) se
ncously signed, agree

.i‘ binding arbitration

domestic
specific, and
conlempora-
itration, I there is
ni, then it seems in

i0n i$ incompetent and
on, In parenthesis, Molino
in [taly 1o have the benefit of
exists in the contest of English

proceed summary judgment, namely that,
Even 4 would otherwise be an arguable
dispute which ought on its face to go 1o arbitration.

where the claim can on examination be shown 1o be
mcapable of serous dispute, judgment should be
given and a stay refused. In England, whether there
i5 a valid arbitration agreement is a matter o be
determined by the proper law of the contract, here,
according to English prnciples. unguestionably
English.

Monetheless, the basic issue whether the Italian
clarms should be being arbitrated i1s the same n
both countries, and for the purposes of an. 22
differences which would exist between national
laws are not decisive. The Heidberp indicates that,
if the Italian Courns were o determine that the
ltalian claims are not subject to arbitration, the
English Counts would prima facie be bound by that
determination. despite an. 1{4) of the Brussels Con-

i

vention. Neither party suggested that The Heidberg
was wrong before me. On that basis, it wnu1d
presumably follow that, if the English Coun were
now to determine, either way, that the lalian claims
are or are not arbitrable, the Italian Court would be
bound thereby in its cument proceedings. In my
view Toepfer's claim in this country for Lars-
tion 15 related to the issue of arbitration
in ltaly in o way which does '
expedient to hear and determine )
same issue in ltaly w0 avoid
able judgments. In the presen
as | have said, not som
cilable judgments, as :*
decision as 1o ce ::If any arbitration
agreement. Sin ngllsh Court is sccond-
seised, it sh ook closely at the suggestion
that it s a matter of discretion fulfil any
er can say that the treatment by
far as it has been explained to me) of
ity of arbitration agreements as a matter of
ure and its apparently rigid attitude to the
of the written agreement contemplated by
11 of the New York Convention are on their face
expecied and out of line with general trends. But
there would in the present case be a number of other
factors which would bear strongly on any question
whether the English Court should, in the exercise of
any discrefion under ar. 22, counienance the con-
tinzation of the presenr declarntory claim. | need
say no more on these here because my conclusions
on the next point mean that there is another reason
why an, 21 does not anyway apply.

, the aim may be,
hieve any irrecon-
the ltalian Coun's

Article 17 — exclusive jurisdiction agreement

There is Court of Appeal authority that, if art. 17
applies, then it has precedence over arts. 21 and 22:
Continental Bank NA. v Aeokos Compania Nav-
iera SA., [1994] 1 Lloyd's Rep, 505; [1994] 1
W.L.R. 588, Here, in addition 1o the arbitration
clauge, GAFTA 100 incledes a clouse (el 30)
conferring exclusive junisdiction on the English
Courts over all disputes which may arise under this
contract. Molino Boschi, while reserving their nght
to challenge the comectness of that decision at an |
appropriate level. raised only one answer before me
to its application to the present claims for a declara-
tion and injunctions. That was that Toepfer had
valuntarily submitted on the menits in the lialian
liigation, so that am. 17 was itselfl wumped by

M Sy i i ey

art. 18. In my judgment that is wrong viewing the
facts of this case in the light of the guidance given §
as to the legal conception of volun sibmission

in the European Court in Elefarkdfi ingeQny.
v Plerre Jacgmain, (Case 150/80) PBge|SEHCR.
1671 and by the Court of Appeal in The Atlantic
Emperor (No. 2), [1992] | Lloyd's Rep. 624, where
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at p. 633 Lord Justice Neill explained the Elefanten
case 258 saying that —

. .. provided the defendant makes it clear in his
first defence rather than in some subseguent
defence that he is contesting the jurisdiction, that
will not amount to a submission to the jurisdic-
tion even though there is some additional mate-
ral which constitutes o plea o the merits of the
s,

fnn thaat case, the Court of Appeal proceeded on the
hasis that —

. - - it may well be that it was not necessary for
Muare Rich [the defendunt] to lodge an alternative
defence on the mernits in October, 1988, but they
made it abundantly clear in the pleading that the
primary purpose of the document was @ chal-
lenge the jurisdiction of the Genoa Court.

. Toepfer have clearly made submissions on
the merits, and there is nothing to show that they
were required to do this. However, they did so ot
vach stage as a subsidiary and precautionary matter.
Their primary case was that the issues regarding
jurisdiction and arbitration should be resolved in
their favour. The request that those issves should be
addressed first in Italy appears o have been

slowly. Even Toepfer's most enthusiastic refene

to the substantive merits, when they asked r-
wally on Mar. 25, 1994 why there was
exerion on points (i) and (i) “without
tewsirds the issue of substance”™ and
Molino Boschi had failed in their
lengthy submissions on the pri
nothing 1o constituie any s
It 15 notable also that no
5Hnl;i.nn Boschi in [l

accepted and o0 be being implemented. nlh:'%

e voluntarly subm

Discretion
Apart from text of am. 22, this does not
arise if the C tion applies. Since | am prepared

14| e bosis that the Conveniion does
apply, it sary for me to consider any issue
of discretion which would have ansen under Q. 11,
. 11}

Conclusions relating 1o Molino Boschi's summaons

under Q. 12, . 8

My conclusions in relation to ars, 21 and 22
indicate that these amicles would anyway create no
abstacle 1o the pursuit of the claims for injunctive
relief, quite apant from an. 17. Moline Boschi's
summons under O, 12, r. 8 therefore fails in relanon
ta the claims for injunctive relief. As o the claim
for declamatory relief, art. 21 would anyway be
inapplicable to Molino Boschi's summons. Anicle
=2 would on the other hand be potentially applica-
ble, but for the existence of the exclusive junsdic-

tion clause and application of am. 17. Molino
Boschi’s summons under O. 12, r. 8 will thus be
dismissed in its entirety,

The originarning sunmons

Claims for both injunctive and declaratory relief
are discretionary. The present claims in the origi-
nating summons are made very late in the course of
the Italian procesdings. Molino Boschi

that this might make them subject to of
laches. Initially, this was disputed fer in
relation 1o the claim for a decl th refer
ence to Chapman v. Michaels ] 1 Ch, 238

'y b doubt whether
sted. Ultimately it

at pp. 241=-242 and 243, alt
that authority has the effe
wils in any event ac t the discretionary
nature of the relie the point academic,

unless | were to tregt thg claims for declaratory and
injunctive r:]ﬁ:%wnded on evenls OCCUIming
more than si ago and were to apply to them
some rigid & limit analogous to that govern-
ing cau on within the Limitation Act. That
woul in my judgment be appropriate, Molino
ve. on Toepfer's case, pursued the Rav-

ings in breach of agreement up to this

ate, and the declaration and injunctions are
ght 1o prevent that curent and continuing

“breach. Leaving aside that point therefore, it was

also conceded by Toepfer that all the factors which
could be taken into account on a plea of laches
could also be taken into account in the exercise af
the Court's general discretion. Lindsay Petrolewm
Co. v. Hurd and Others, (1874) LR. 5 P.C. 221
shows the width and flexibility of the considera-
tions relevant on laches. Laches and the exercise of
discretion merge into one another.

As [ have said, Toepfer have never accepted the
legitimacy of Molino Boschi’s pursuit of the Italian
action, and both the declaration and the injunction
are sought in respect of what is said t© be a current
and continuing breach by Molino Boschi. Despite
this, it seems to me that, in a more general sense,
delay is an extremely relevant factor in the exercise
of any discretion whether to grant relief as sought
by the originating summons. Toepfer's actual state
of mind was dealt with in a number of affidavits,
which were cemainly capable of giving differing
impressions about it. At the end of the day, the
position appears (0 be that Toepfer did not actually
take any relevant legal advice or think about the
possibility of any English relief until afier a seminar
in Hamburg in May, 1995,

However in the meantime the ltalian action has
been proceeding for between six and seven years.
The parties have investigated and exchanged
exhaustive and no doubt costly ruRRHERRN
ltalian law and procedure on issues

diction, arbitration and the menits. In J
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action, Toepfer appear 1o have been happy in the
belief that all was going well until. they say, May.
1994, The College of Three's decision 1o call for
evidence on, in pamicular, the dating and signing of
the broker’s contract confirmation has apparently
depressed Toepfer's view of their prospects of
success in establishing a binding arbitration agree-
ment wnder ltalian low. A vear loter, in May, 1995,
Toepfer's in-house lawyer, Dr. Katzorke-Weihe
attended a seminar in Homburg where the decision
of the English Court of Appeal in Aggefiki Charix
Co. Maritime SA. v Pagnan SpA. (The Angelic
Grace) [1995] 1 Lioyd's Rep. 87 (decided May 17,
1994) was discussed, Dicta of Lord Justice Millew
with which Lord Justice Neill agreed in that case
indicate that previous statements about the differ-
ence with which an English Court will view appli-
cations 1o enjoin the pursuit of foreign proceedings
do not apply when the application is based on a
promise not 10 pursue such proceedings. In that
case, as here, the foreign proceedings were being
pursued in Italy and it was said that they were
contrary (o an agreement to arbitrate the claims in
question in London, Toepfer thus got in touch
again with Middleton Pous who had acted for

in the s. 27 proceedings before me in 1992,

September, 1995 the present application iDil1-

mated. Toepfer say that they are not e
for any delay in making this applj use
English law has developed and y came 1o
their attention in May, 1995, od of delay
from May 1o September, hich does not
seem 10 me entirely sat ily explained, is

i they say bar them

from the relief ¢

In my _iudgmmi%mtler must be looked at
more broadly ile*l accept that the Coun of
Elr Crrace pul a new slant on the
iction to enjoin foreign pro-
never been the law thar a foreign
Id with complele impunity allow
ings 1o continue practically to judg-
d then seek at the last minute relicf in
England which would halt or undermine. Lord
Justice Millent was careful 1o qualify his statement
that the English Count should feel no diffidence in
granting an injunction with the caveat “provided
that it is sought promptly and before the foreign
proceedings are (00 far advanced™. The previous
legal aimosphere did not encourage foreign defen-
dants 10 see how matters went in the foreign
proceedings over many years and then, if they felt
thal matiers were luming against them, o seek
prevent or pre-empt any foreign determination by
seeking an English injunction or declaration. Mus-
1ill & Boyd on Commercial Arbitration (1989) (2nd
ed.) contained the following paragraphs at p. 460:

relatively shor and s

Where the case falls within the New York
Convention, and possibly in other cases as well,
we suggest that the nght course is for the
aggrieved pany to exhaust his local remedies by
seeking a stay or kindred relief from the local
cours, before asking the English Court to inter-
vene, It is only in cases where something has

gone plainly gone badly wrong in thedocal couns
that the English Count should t g extreme
remedy of an injunction. Q‘

An injunction 15 unlikel ted where
the defendant has taken ps 3] dtﬁ‘:nd the
foreign proceedings, EE i5 likely to con-
sider that the ba enignce is in favour
of ul!uwmg gn proceedings 1o
continwe.

The former ph is tentative, Further, it is only
umption that a foreign decision
lude steps being token in England.
regime established by the Brussels
ion, it must be comemplated, as cases hike
eicdberg indicate, that it is only steps prior @
foreign determination which will have any
tential efficacy at all. The latter puragraph in
Mustill & Boyd contains a waming. There are also
similar warmings in analogous cases on clums for
injunctive relief to restrin purswit of foreign pro-
ceedings in breach of on exclusive jurisdiction
clause: see Sohio Supply Co. v. Garoil (U1.5.A.) Inc.,
[1989] |1 Lloyd's Rep. 588 at p. 392, [ would also
add that The Angelic Grace itself also only elimi-
nated some of the diffidence previously felt about
granting injunctive relief, It cannot, | think, be
suggested that the position relating to declaratory
relief has been subject to any equivalent change.

Both on authority and as a matter of commercial
common sense, il seems [0 me that if Toepfer
wished 10 enjoin or 1ake other sieps in England
affecting the present lalian proceedings, this was
something that they could and should have investi-
gated with and pursued through English lawyers
long ago. Toepfer are o substantial concem, accus-
tomed no doubt to taking legal advice on English
law, Individually diligent as it was of Toepfer's
Jegal adviser to anend a seminar about English law
in Hamburg in May, 1995, the matter must, | think,
be viewed more generally. Faced with what they
have always submitted was a clear breach of an |
agreement remitting any relevant disputes o Eng-
lish arbitration and giving exclusive jurisdiction to
the English Courts on matters not so remitted, it
was in my view incumbent on Toepfer to inves-
tigate and raise the possibility of taking any r:l:
vant steps in England to m@sﬁm
before September or May.,

age o

take any such sieps at all.
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They could have taken such steps at any lime
from 1989 onwards. During the s. 27 proceedings
hefore me i 1992, although Toepfer always maim-
fainied that the Ravenna procesdings were contrary
1w the London arbitration agreement, one lactor
before me was that Molino Boschi had voluntarily
chosen o take their chance on proceedings in [toly,
m disregard of that arbitration agreement. If no
prior steps had been taken then. that would have
been an occasion when Toepfer could have been
expected, objectively, to consider and seek to enjoin
the Ttalian action. Whether it would ot the end of the
day have made any difference or not. a claim by
Toepfer to an injunction at that stage would have
been a material factor which 1 would hove needed
o evaluate and consider. Since no such claim was
raised [ dealt with the matier on the basis that | had
&I’m‘: me an attempt by Molino Boschi —

. - - 10 change direction after having for so long
sought 10 gain what they must have perceived as
the advantages of an altemative jurisdiction.

I also mentioned that Molino Boschi's prospects of
cstablishing Italian jurisdiction were presumably no
worse in 1992 than they had been at any time since
1989.

Molino Boschi say that, had Toepfer taken
annaunced such sieps at an early stage in the lak
proceedings, then Molino Boschi would he

opnized thar they should afier all p eir

position in arbitration, before it was seek
the appropriate 5. 27 extension. .n“%;m to me,
a5 a2 maner of fact, quite possi ially if
Toepfer had sought injunctiv However, |
held in 1992 that it was basically“WMolino Boschi's
own faull in the circum they existed that

they lost any right to s.
srefore accept that
ositive prejudice o

1y seek the

ief by 1992, 1 do not
o Boschi can atinbuie
riature 10 Toepfer's failure
ief then. If, for example,
d the s. 27 application with a
jve relief, the situation might still
each side was saying that the
ting oo late, and where each side was
saving that, had the other acted earlier. it would
have realized that it needed 1o act itsell. Neither
party could in that situation atiribute 1o the other a
failure which was in reality his own separate
fault.

Toepfer say that they were happy until mid- 1994
that they were going 1o succeed in their procedural
ohjections in [taly. An altiernative route 1o establish-
ing these objections only became relevant or antrac-
tive in mid-1994 when they detected that they
might fail in ltaly, although even then it did not
pccur to them that any such route existed, and they
did not investigate whether it did until after the
Hamburg seminar of May. 1995, [ accept that. on

Toepfer's case, the underlyving cause of the whole
problem is that Molino Boschi have “fagrantly™
ignored an arbitration agreement. But, even if one
accepts that premise for the moment, and notwith-
standing the first paragraph quoted above from
Mustill & Boyd, there must still be some end 1o
litigation and to the extent to which and period over
which parties can swiich between different forums
in the hope of achieving what they main be
the right result.

The suggestion that Molino Bog
grantly” ignored an arbitration
requires examination. 1 held, |
Muolino Boschi’s 5. 27 appligati
claim “was effectively
formally admined by [t
That remains the i
have been submi

ent also

explained in ia Liners Lrd. v. Naviogro
Marirtime C ion (The Kostas Melas), [1981]
1 Lloyds at p. 27, per Mr. Justice Robert
Goff ( as), as neither the party making nor

the

isting such a claim m arbitration could
: heard o say that thers was not even a
. However, by the same twoken, if Molino
§chi had pursued the claim by action in this
suniry and sought summary judgment, there
> would have been no reason not o give summary
Judgment; in that situation it would have been made
clear. pragmatically, that there was no dispute and
that cl. 31 of GAFTA 100 could not require a siay:
see (he same passage in Mr. Justice Robert Goff's
judgment; and also SL Serhia Liners Lid. v Stare
Trading Corporation of India Lid., [1986] |
Lloyd's Rep. 31 at p. 33; [1985] | WLR. 1398 at
p- 1401 per Lord Justice Kerr and Mayer Newman
& Co. Lid. v. Al Ferro Commodities Corporation
5.A. (The John Helmsing) [1990] 2 Lloyd's Rep.
290 at p. 296 per Lord Justice Bingham. This being
the English attitude, it is difficult 1o see why the
English Court should regard it as inappropriate per
g2, or a5 4 “Magrant™ breach, for Moling Boschi 1o
take Count proceedings to enforce this panticular
indisputable claim. It might be said that under
GAFTA 100, cl. 30, any Court proceedings what-
ever should have been brought in England. But that
i5 not an objection which has been mised by
Toepfer anywhere, nor is it one which has any
amraction in the context of the present summons
secking injunctive and/or declaratory reliel with a
view 10 obstrocting an indisputable claim in Ialy.
The other. more important urease claim 1 have
previously described as extremely strong. Molino
Boschi asked me to revise this description to put
this claim in the same indisputable category as the
smaller claim. It may be right that the categoriza-
tion which | adopted under 5. 27 kiRifog

a mare robust analysis if [ am asked 1oRageltnto
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he cloim would have been one in respect of which
in English Court would have been prepared (o give
ummary judgment, so obviating any question of
whitration, | have reviewed the matenal bearing on
he merits of this claim, and feel some temptation
gwards a mone robust analysis, particularly when |
ce that in laly Toepfer have not in their lengthy
1994 submissions rehearsed any of the arguments
wit before me in 1992 ar all. Mr. Matthews says that
s simply because Toepfer wanted 1o be careful in
taly not 0 submit to ltahan jurisdiction on the
ubstantive merits, and so restnicted themselves o
mitting Molino Boschi to proof. | find that some-
vhat difficult to accept, when there is no trace of
ny such restriction or of any reservation of other
wints in Toepfer's Italiun submissions. On the
ontrary, Toepfer in their Mar. 25, 1994 submis-
i rported 10 invoke and pay respect 1o “the
i of comprehensive coverage of a case™.
At the end of the day, however, it is not necessary
hat | should do more than repeat the view that the
laim 15 indeed extremely strong. This Court is not
oncemed with an application for summary judg-
nent, and it s in the Ravenna Court that the issue
of the merits has been mised in submissions over a
ubstantial number of years along with the primary
wocedural defences. 50 1 say no more, save tl:ult
ven if [ assume that the cloim should — n.n
hould only — have been arbitrated, its stren
ind size still seem o me a matter of subs
weight in deciding whether this Coun shﬂuldD@

wesent very lale stage seek 1o prevent or mpi
ts resolution in the natural, although course
i the proceedings which have foat
setween the parties for so long in

Viewing the matter overall hesitation

ere this Court
centemplate issuing
ino Boschi pursuing
ltalian Courn either on

he issues of ich hove been ventilated

wiom it ex ith oral evidence or on any

ubsiantive i ich do arise thereafier.
Toepfer suggest that, even if | refuse an injunc-

ion, | should still make the declaration sought

regarding Molino Boschi’s entitlement and obliga-
tion to arbitrate. In so far as the object or effect of
such a declaration would be or might be 10 create
some issug estoppel in the Italian proceedings, it
again seems [0 me inappropriate fo contemplate
making any such declaration at this late stage. The
partics have been litigating the position in laly
under lialian principles for years. The claims a
either indisputable or extremely strong. If they
being lingated in England, the English Coun
in the case of the smaller elaim and maght
the case of the larger claim give sum
straghtway and refuse any stay pend]
ltalian law does not appear (o
possibility, but, il so, thar is a
Toepfer in Ialy. Whatever
application had been
appropriate (o contempl
an English action b
simple aim of

which have been for years. In so far as the
obpct or ¢ ¢ declaration is simply to
establish lish lnw is, that seems of no
direct and has not been canvassed in the

ings. As to any passible relevance of
in the context of resisting enforcement
lsewhere, it is also difficult to see how this

arise (see am. 28 of the Brussels'Lugano
vention); further it would anyway appear pre-
\ mature {and, since the matter could presumably be
raised in the context of enforcement, unnecessary)
to contemplate any such declaration in this context;
similar objection applies, if and in so far as any
question arises of seeking a declaration 1o serve as
a basis for a claim for damages. Toepfer anyway
sccept. as | understand it that a claim for damages
would be difficult to mount in view of the strength
of the claims,

Concluxian

For the reasons given, and in all the cincum-
stances which 1 have outlined, | consider it inap-
proprioie o grant either the injunctive or the
declaratory relief sought by Toepfer's originating

summaons, which is dismissed accordingly.
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