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(1} ARAB BUSINESS CONSORTIUM INTERNATIONAL FINANCE AND

INVESTMENT CO v BANQUE FRANCO-TUNISIENNE —
=
i BLUSINESS CONSDOETIEM INTEENATIONAL FINAMCE AND

MVESTMENT OO0 v BANGUE FRANCO-TUNISIENNE
COURT OF APPEAL (CTVIL DIVISIONM)
[1997] 1 Lhayd's Rep 531
HEARING-DATES: . 11 July 1956
L1 July 199G

CATOHWORDS

Arhitration — Award — Regismration - Applicanon 1o s aside — PluipnfT
obiamed srhitration award = Awand made enforceshle as a jedgment by Fremch
Court — Judgment regisersd in England — Whether judgmeni on an swand exclusied
from provisons of Bnmsels Convention = Whether regutration should be sei
aiade — Civil Junsdicoion and Jadpments Act, W2

Arhitralion — Awand — Enfoscement — Asphcsiion @ set aside — Flanpiy
phinined srhitration veard = Mamtff sought o enforce award ondemthe
Arbdiraison Act, 1979 — Allcgatbong of non-duclosure -- Whelher [Eweuw serve
out of purisdiction showld be sel asde — Whether Francs mofe apprpriase
{oram

Pracios — Wi ~ Exigismon of wahdity — Applcitiohigscl aisde — Lale
of wril expired — Whether plointiff conld ssoe 3 feSSwent wnt withowt
exsending vatidity of arigmal writ — WhethepAlefendtn could rely om
limitation of itme defence — Whether onigm, grinting lesve io ssrve out and
exiendmyg vahidiy of wni shoald be sct Roade

HEADMNOTE

The plaimtifls (ABCT) aliegedsbioy agreed by lemer dued Apr 2, 1982 in buy
&0 per ceni of the shares ig the Seléndants (BFT) for 25000000 Tonmman Dirars
(US54, 139 08T )

ABCT allege tharGespils paymant of ibe agreed price there was 5 fadlere by
AFT o tramsier the shages only reciified im March, 1994 by which time the
whares had ||.|:m|-|.\.' t valee o gbour USSE. 7720602

ARG ommenced an arbabmation in Pans cloming e differenor and indenssl
o it $iMepence aa Mo the dake when the museys had been paid owver, In an
wannd died luly XY, 1987 the IOC awarded ABCT LISS3 2600061 .47, By a judgment
af thetFrench Court daved Sepe 3. 1987 the 1CC sword was made enforcenhis as o
yindigriiena of the Coust

In Acton 190 ARC] sought to enlangs m England iis judgneem made on the
ICC pward. Om Apr 26, 1994 hMasier Foster regastered the jedgmeni af the Fresch
Cioisnt om ABCT s ex perte spplicstson purssent to the Civil Jorisdichon amd
Judgmcnts Act, 1952 whach enacied the Brussels Conventon

BFT appleed 1o 521 sside the regestmtion. They submisied that the judgment
was nod registrable under the 1962 Act becaise thal judgment ¢ancerned the
enforcement ol an artirabion award snd ar 1.4 of the Cohvention sxsludaed
arbairabon

Om July 8, 1994 Master Chishalm rejecied those subsmissians snd declined &
sel aside the registraton. BFT appealed

United King
Page 9



In Action 1993 Paolio Ma %33 ABC] sought to enfoece the award its=lf. They
abinimed ex pane leave io serve thoss procesdings out of the jensdicion.

BFT applied fo et aside the leave contending that there wene serious
non-disclosures fn the alfidavit and that the appropriale cosrse was 10 sei
pside the leave BFT submaied thai in the affidavic supporting the applicazan
for leave o serve oul hene was a reference 10 o decision of tbe Tunisian Cowrl
giving keave @ enlorce the award but not disclosure of the fact that the order
b been reversed on appeal and that there were olber procoadings faken which
purporied o imvalidate the agreement o arbitate. In the altemmtive BFT

already cammenced proceedings 1o ennul the sward 0
In Actson 1954 Folio 36 ABCT clained agnisst BFT in fraod. They alleged that

prior o ABC] sending the lener daied Apr 2, 1982 which ABC] asseried

“ponmined or evidenced” the contrsct, BFT supplisd tn ABCT BFT s armual O

reference &0 the punchase price pasd for the shares. It was further alleged
thai the fraud was only discovered in March, 1988 and thai the earlicss daie for

accounts for the year 1980, 1 was afleged that these sooounts coelnimed
frauidulens misrepresentarions and that ABC were entiled 1o damages assessed by %»
expiry of the limitstion period nder English law was Mar 31, 1994, ,&\Q

jon” and thus expired on May 11, 1994, Leave in serve oul was
July 7, 1594 and on the same doy applicstion was made 6o extend the vadid
the wanl anldl Sept 11, 19684

BFT applied to sct aside these orders the mzues for decision

Where & plaimiifl bad issued n writ "not for service oul® the
four manih pesod &0 expire could he issue o concumend extendimg
the validity of the criginal writ? (b If nor and i 0 w"TH i

thereafier alsa 1o apply lor leave 1o serve aul whal w: izvance of the

gt extending the validity
b fosr momith period had
pd had been allowed 1o expie?

concurment wril for service oml coald be issued
of the wrii, whai was the relevamce of the

{d} Ewen if it could be said that the pleingiffs gpplied for an exiension of
walidity witldn the life of the wrl the platnbifl shown good reasons fof
such extension in the light of iral the linvtation period.

1), that [A) As o Actban 192904: there were

cogoml reasors why the rreging lerins of the Brussels Cosvention should

= which were sulject o arhitration snd there
WETe Cogent . orcement af an sward should have been agreed by
parties 1o 1 dpvenishn wo have been lefl to be deall with by otber

miermabiongl Eodwentions including the Mew Yark Conventsan; registration of a
jedgment W Bourt of 8 cousiry where he avward Bad nken place wak one methcd
al and there wene cogent reasons why the parties 1o the Brassch

woald agree o exclade such judgmenis from beng enforosable under
; the appeal from the Meaxier wold be allowed and registrations of
under the 1982 Act refused.

(B} As o Acton 19593 Folio 933; (1) on the evidence it was impossable not 5o
corclude thai reference o ihe adverse decisions of the Tunsian Couri showld
have beem referred 10, even if explained snd there was non-diselesure;

{Z) whene there had been an awand ihat had mol bees apmulled 0 ihe cosntny
where it had been mswed snd where it was being contended by ABCH that there was
cvery reason why ol should be entitled o enforce that swand the disclasune

woald not have affecied the mund of any Judges in relation o ganting leave;

{3) the duty af disclosure applied on any ex paric application and the Judge
wita had to deal with such application was dependent on paimis which ghoald be
drawn in bis anencion being so drown clearly; the punsshment that waokd i fact
United Kingdom
Page 10 of 21



be miflicied om ABC! would be out of proportion o the affemce; if (here were a
Hkﬂﬂitﬂlﬁ:‘lrmuﬂnﬂlb:rﬂhtﬂi because of limitation @ would
appear that that would be too severe 5 pusishmensi having regand to the fet that
if there had heen disclosers it would nel have made any differonce to the Judge
wia had w0 deal with the ex parie applicason; in these circumsmsces althosgh
there was nos-disclosite L woiild fol be right io sei aside leave on thal

Fround;

(4} = w forum conveniens whel was i @5 was whelbes 4 French awand
lhnﬂihmm&‘lnﬂmdlhmmﬂmhmmmmmﬂ
coald be dehwted other than in the English Cowrt.

(C) As to Actson 1994 Folio 36: (1) wi=s RSC O 10, ¢ 1100 was concerned
with was & wrongfil act committed by a defendant within the jurisdiction or a
wrongful sct commitied by o defendant cutside the jursdsction which iallicesd <2~
damage within the urtsdiction; what was specifically mot alleged was thai the
defendamis a5 it were simed some condus 8 the plaimilT within the O
jurisdiction inflicting danage on him (bere; the pesition appearcd o be that
ABC] wus in London sctimg on & represemiaison made o them owtsade ihe *
jurisdictsan resalting m the payment from o source outside the jurisdicton for i
worthless shares in yet andther jurisdsctian: O 11, ¢ {1 N0 was not designed O

o cover that situation; &\
{2) the plaintill needed 1o obéxin on exiension 1o the validity of the wril

in orcler io be entithed 1o issue 8 concurrend writ;
() il the plannfls had made the correct applicathon they would not @

been entriled 10 an extension of the validity of the wrid o allew fio

af & esnzurrenl wril; there was mo good remsom for granting =

{4} in thin case (bere was i faeot an application 1o exiend
the wrif beyond the period of six menths and tha: wia
thie writ had expired; sone of the redsons pui
mhl:jm.ﬁd-:mﬂiunrhﬁlﬂm

af @ 11, r {1 Kd) e (107 1.

L2, 1994 expire after foar May 11, 1994 ar was |t capable of
continuing w be valid provaded an application far leave o serve
B poRcEfent writ out jediction was made before July 11, 19047 ()
Could this Cour the Judge"s decmion o sei asxde ihe exiensson
ol the validisy of {4} Could this Court imierfers with the Jadge's
decision ihat Tuly 7, 1994 shoald be set aside in amy event on the
graund ol ]

CA (NEILL and POTTER, LIJ), that (1) #t was for che Judge o
gvidence; and it would be wrong for this Count 1o inserfere with
s decision (e p 556, col 1)

it was not asseried that damage bad boen sulTered wiihin the

Jerindethon: ander O 11, ¢ LIKD it was necessary io bear in mend that the
comiral gucston was whetker there was o bink hetween the putstive defendant ad
the English forum; kere was no evadence before the Judge of eny ociual loss
within the jurisdiction and (he Judge was right in hés conclusion (sce p 336,

col I

(1) this was not & cleim 1o rescind or discharge 3 contract; (ke coeniract wag
made i 1982 and the claim could sat have any maserial effect om it; the Judge's
decision showld be upheld on the basis thal this was nol a claim which could ot
amy time have been brought into this country by mesns of an spplication o
inveke ihe exceptional jurisdiction of the Coart under O 1] (see p 337, col 1)

(4} it would mot be appropeisic o an spplication for leave w0 appeal o

United Kingdom
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expeess & concluded view a8 o (he varows imlerprotations which had been placed
on O &, r B (valdity of the writh; the provisiomd view was that the Judge was
carrect in his conclusions as w0 the proper practice {see p 337, enl Iy

{51 it was clear that the Judge had in mind in his judgmest not cnly what he
deseribed as “diffieuliies on the kanguage of O 4, ¢ 6(1}" but alse the Exilure
o draw specific atiengion 1o the fact thai o lmitation defence was available
andior woald become available on the expery of the life of the wric even i 1
bad been concloded that ihe cose had been brought within the provisions of © 11,
thers was & unwillingness 1o disnirl the Jadge’s arder; the applecation far
keave o appenl would be refused (see p 539, cols 1 and 2)

CASES-REF.-TO: 0

BP Explorazion Lid v Humi, (CA] [1%76] | Lioyd's Rep 471; Q~
IP Migtal Lad v Ruedo O SpA, (CA) [1994] 2 Lioyd's Rep 560;

Mezall wnd Rohstoff AG v Donaldson Lefkis & Jenrette Ine and Another, (CA) O
[1990] | Q@ 391

Mioare {DW) & Co Ll v Fermicz, {CA) [1988] 1 WLR 267, ¢

Myrio, The {Na 3}, (HL) [1987] 2 Lloyd's Rep 1; [1987] AC 597;

Mova Scotis, The [1993] | Lloyd's Rep 154: O

Spiliada Maritime Comporation Lad v Cansulex. Lid, (HL) [1987] | Lioyd's Rep 1, \
[1987] AC 460 &

[NTRODNICTIOMN: ‘\;
This was an applicatson by the plamuf  Acd Busineis Camsortinsn
Intermational Finance and lavestment Co (ABCT) fior leave to appeal fro

decision of br Justice Wallsr, (J1996] | Lloyd's Rep 485} grami
spptieatian af the deferklants Bangque Franco-Tumisienne 1o set 25l mlu
made by Mr lmstice Cressaedl to exnend the validity of the

planiiffs aguinst the defondanss.

oS 2
Ivr M Bemon, QC and Mr Charles alnii%; Mr Joe Smauha
for the defendanis. 2

PAMEL: WEILL, POTTER LI}

JUDGMENTHEY-1: NEILL LI 4 :

JUDGMENT=1:

NEILL LI: The 1 Busines: Consartun  |miematonal Fenence and
Investment Co {ABCT) i Iglands company. The cenifbcae of
ineosparation of ARCT | on Moy I8, 982 At the oime of its
mcoaparation snd . 19412 the chadriman of ABC] was D Magid Booden

1994 ABCI issued a wiil in the Commercial Courl against BFT
iz hﬁtduimlmmm A.llhu.l:ltlgrnﬂlu'wum

The wril was subsequently amended. [t is sufTicient to refer to the wwil in
ris amended form.

It was afleged in the writ thel froudulens mésrepresendations were made by
BFT im s 1980 annual accounts, and that these misrepressnmtions consisied of

., the delibzmie endersiaiement and'ar missciemens of the smae aff
mdebiodness and mature and extent of the bad dehis of BFT and of the deliberuie
ender provissan for bad debes is the 80 snnueal secounts,

I wes sl thel hese sintements were mads i onder o conceal from ABCT aed
odher potenizal investors the nabsre and extent of BFT's hod debis.
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It was further alleged in the writ that ihess fraudulent misrcprescmtatons
were made tn order 1o induee ABCT 1o enter inlo a comtract with BFT for the
purpase of shares in BFT. It was comended that ABCI was so induced and thet s
CONEract was mskde an or aboul Apr 1, 1987 contmined in or evidenced by a leler
fram ABCI {0 BFT of Apr I, 1983 and'er o subscription certificaie dated Apr 3.
1982

In part [(d) af the writ it was albeged sl (bese Grasdulent
misrepreseniaians were concezled from ABCT and were mat known 1o ABC ard could
il with reasomshle diligence hive been knewn ualil in of aboul March, 1988 al
the “very earliest”.

In Jume, 1654 ABCT applied to extend the validisy of the wmit emtil Sepi 11, O
1904 and also for leave w85 4 concurrent wiil against BFT nid to serve the
concarrem writ an BFT in Tenisia. On July 7, 1594 Mr Justice Cresswell mede an

order extending the validity of the writ until Sept 11 and giving leave far O

service of the concurrent wrii in Tanisia.
*
Om Oct 4, 1954 BFT asued o summans parsuam io O 12, r 8 o set agide the i
order mads by Mr Justice Cresawell on July 7. By order dabed Feb 15, 1996 O
(which was perfecied on Feb 26, 1996) Mr Justies Waller granted BFT'a \
applicaisan and sei aside ihe erder af July 7, 1994, In addsiion he set aside &

the service of the comcarrent writ, The Judge’s ressoms for his order were sei

oul in his judgment handed down om Dec 14, 1995, The Judge refused
=ppeal from his order.  ABCT mow peck lesve 1o appesl, mmﬂt‘adn@

o reparied: [1996] 1 Llowd's Rep 485
The tssues which orise for consideration on this application as

fiollows:
(I} Dees ibe claim by ABCY hm;ﬂhhuncjgtmlmﬂ.ﬂ

within the scope of O 11, ¢ 1{1)d) or (W07

(2} Drd the validity of the wril wsued on J expire afber four
mosihs on My 11, 19% or was i capable 16 ke vahd for six
monika provided an application for lea o concarmemi writ oul of the

Jusmdsction was mude bafore July 11,4
(3} Con thas Coury imesfero wi &dﬂ'&hiﬂiﬂn 1o el aside the

extension of the validity of the

{4} Can thas Couri ith the Judge's decision that the order of July
4, 1994 ghould be per andeNgl any evem on the ground of non-disclosure?
| propass | with these issees im wm Before | da 55, howewer, |

’hl.ﬁn-rtp-.ngci:u the speech of Lord Templeman in
Sipeilesads Corparstien Lid v Cansulex Lad, [1987] | Liod™s Bep | arp 3,
cal 2 4500 &l p 465 F:

o me ket e solunon of disputss show e relative menis
in England amd trial s#broad s pre-eminendly 2 matter for the tral
Commercial Court Judges sre very expericnced in these mariers, In
mearly every caae evidends o on alTslavil by witnesses af scknowledged probity
.« . An mppeal showld be rare and the Appellate Court should be slow o
miesfere.

We wiere also refired W a passage tn the judgment of Lond Pustice Saville i
I Metal Lid v Roote Oz SpA, [1994] 2 Lloyd's Rep 560, where the Court of Appeal
was goncerned with the decisien of 2 Judge in the Commencizl Cowrt that the:
comirnci was subjest i o furisdiction clause which fell within an 17 of the
Brussels Convention (55 amended) so that the English Court bad exelugive
jurisdichion. At p 566 Lord Jestice Saville said:

+ oo I peEmd o me thal nomaners of thas kind the Courl of Appeal showld
be slow to grant leave o appenl, save where it is clearly arguabde that the
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Judge emed in fuiling io spply the oppropssie principle. Ta do olberae
would be o encosmage the ieedeney . . . for inderlocuiory maiters of the
present kind w be wurmed into lengthy and expensive trials on affidavit, in
arder 16 dolermene whdhﬂ'mnﬂlﬂ:lhmﬂhjmmﬂ“m
materials in this country. To my mind such & lendency defeats the very ohject
of the exercise, which is sot o have o trisl but o degide whether or oL n
low gnd justice, s farcign party should be put 1o the experse and moonvenience
af & trinl in this comniry,

It is to be noted that in the [P Metl case pen of ihe eniticsm af the
Judge wes thet he hind erred i his analydis af the focis: see p 565,

o ©
&

mn‘llirl{]].ﬂh'nu_hill,pmidm
+ oo Serviee of a wril oul af the jurisdiction is permizsible with the leave .
af the court if in the acticn hegen by the writ — O

respect of 1 breach of o comras, besng (in either case) o comras which —
(i) wus made within the junsdiction, or . - . {iii) is by its lerms, or by
implicetion governed by English low, or (iv) containe a e 1o the

the High Court sball lmave jurisdsstion 1o hear and determine amy action
respect of the contract . . .

.+ + {id) the chaim is brought to enforce, rescind, dissalve, annul or \
otherwise affect o contraet, o 1o recover damages or ohinin ather relief in &

{1} the cluim is fosnded on o ton end the damage wa angth, or resulied
from am et commined, within the jurisdiction.
The alMduvi in support of the application far BFT out of the

jurmsdiction ut its registered offiee in Tunis was 1 Hallogen on
Jume 27, 1995, By tsen he had beconse chairy i

In par 25 of his affidavit Mr H
cantended that ABCT's claim fell
vefer io the first pant of this parag
the issue 85 o jurisdiction under

hhﬂﬂmﬁrnm
hibeciie, at any ruie of this smge.
1{1 ) 8 eanfined 1 a conssderation of

whather the claim by ABCI is ich “nffects” the comracy made on Apr 1,
1982, | sheuld, hivwever (v} af par 25, 18 is in these ierms:

Rule 1F: ABCI's misrepreseitations s foended on & tort
and the damage, s entry into the eantraet of Ind April 1982 and s
paymens of ithe B Tumisian Denars thercunder, resulted from a

aus” oct {see Dicey and Mdarris {12tk Edn), val 1, page

n af the wort which act ok place inn England. That act
ing af the misepreseniation o ABC] who acted on o m Londan by
- London by the musrepreseniation made by BFT 10 act a5 0 did
in London BFT's coniracies] offer.

prncipal argumess advaneed on belaldl of ABCT were directed o 1
IR, B will be convensent o repeal the words of ¢ L{ 1K1

The claim is founded on a tort ond the damege was sustainsd, or resulled from
an a6t cormmisted, within be jurisdsction.

i Buron, QC argwed in the first place that the clum Tefl within the second
lmb af v W13 The bases of Mr Burton's argumen! was his contemtion the
the 1980 sccounts had been senl to Dr Bouden snd reoeved by him i London. 'We
wene refermed io the relevant evidence. | come 0 Dr Bouden's fourth affsdavit
and 1o pans 5, 6 and T of that affidavit o1 pp 58 and 50 of the core bundie,

5. Dwring |98 and 1952 1 was based mainly in London operatmy essenially
fromi an office and Aat at 50 Pask Lane, Londan Wi, On 20tk Ocraber 1 was
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Iﬁmhﬂﬂhhhhhh:mtdﬂulhnmﬂhﬁiﬂwmhm“nd Chiel
Enecutive (Officer of BFT). He confirmed lis offer 1o the growp consisting of
mysell [and he identifics ibe otser poaple]. | wrode io him that day from

London confirming that we were imerestsd but | sill regatred cerlain fnancial
informatson from him.

4, On the igvitstion of Mr Riaki | viaited Tumissa dusing the 10¢h and 16th
Movember 1981 and met a number of people incleding Mr Hassxn Belkbods
Dusing the course of my meetng wily Mr Belkbodi | learned thot negotistions
were toking place with o sumber of foreign basks buil the Tunmsians would prefis
thai & Company headed by & Tunmsian native subscribed for shares in BFT ragher
than » foreign bank.

7. On the 17th Movember 1981 spoke w Mr Rioki snd e senl me a copy of the 20

1950 balance sheet of BFT translated into English. [That wasexkibited]

Durnng the course of the |§sh/24th MNovember | ressved a number of ilephone

ealls fram Mr Riaki i relation to the accoimts. He jold me the capital

pasition of BFT was very good, that it was far betier thas the other bhanks in

Tunigia, that it hed very few bad debis, and that all loans were of good guality .
and were smitably secwred. %

Cin 27 Juee 1982 1 received in Londen a copy of (he 1981 accoans for BFT
had been transised imo English,

| should also refer to par 12 of that affidavit which was m these torms: ,&\
The secand affidavit 1o whick we were referred mm:nmm:&’%(
1evied him

i soliciior scting on beball of he defendants. | pead part of par
affidawst whach is o p 69 of the cone bundle. In par 12 she re
informatson which she had received from Mr Riahi and she s
In sab-par (i) of the affidavit she mid:

He [Wir Riaki] did not, 21 any time, relephone Mr B
sl wend om:]

and Mr Riaki did give Mr Bouden o copy®RERs 1980 accoumis ransbased imio
English wmder cover of a letter dated 'I' 1
o Mr Bouden by hand at BFT's o i Plin:

{vin} Mir Rinhi dsd mot izl r Bouden in London dusing the week of

il he sent an English translation of BFT's 1981

, b 18 ceriain that if he did send the aocounss,
London, In amy event, the 1980 and 1581 sccounts werne
nod ish specifically for ABCT and Mr Bouden

to whach we were refiemed was & letier from Mr Riahi io De
Mow 17, I9801. That s tn bundic | a1 p 75, There is o addrcas
ol ihe addresses, so one cannod 1ell 1o whore it was senk. 1§ 1
“SB Hassen Rinhi Chasrman and Chief Executive”, and the date s “Timnis,
10E1" Under thas is the adidnessee Mr Majid Bouden, and 51 resds

Dhenr Sir,

Further o our ielephone conversation wday, we are sending you enciosed: —
mhﬂh]tq:htnfnmhl'p-:mtuﬂmﬁ:—:iﬂ}mlﬂﬂﬂ.

Then there is covtain other information o whick | nesd not refer. The
letter & signed. and undemezth s writien “Bangque Pranco-Tumisienne” snd the
address in Tumis

The noxt affidavit we were refermed o was the fifih affidavit of Dr Bowden
which was swom oa Oct 9, 1995 in which be commenied on Miss Christiansen’s
fourthy affidevie. 1 refer 1o o passage in that affidavil ai p 124 m the core
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bumdle where Or Bouden said thas:

Tiuii) My Rk wai the only person from whom | would have received e
Emglesh translation of accoents. | was spending most of my tinee in Losdon,

Then he referred o an affidavit which he said supported that sinfemnent.
There was nowhere clse 1o which the accaunts could have been semi.

Ot the basis of thal evidence it wes submitied that the Judge shauld have
concleded e Dr Bowden received e 1080 accouns (s Lenden. On hia evidence,
he was im Tunizia m 98] only between Moy 10 end 14, so that 1 was o be
inferred ihat he was back in Losdon by the sme the leiter of Kov 17 reached
him. [1was to he noted thet in the letter of Mov 17, it was sald; "We are O

sending you | ., the asmual report . . ° He streased the word “sending™, Q~

The Judge deali with this evidence 21 p 493 of the report of the jindgmenl
He referred 1o par 25iv) of Mr Hallonen's affidavit, 1o the: passages o which |
referred in Miss Christisnsen's sffidavit and 1o the twe alfdavits swom by Dr -
wmwmmmmmmmmmmmm %
fowrih affidevii o the assertbon thei any handing aver of the accoenis had O
cccured m Tumisia He alio drew aftention i the skeleton argument which had \
been put in on behall of ABCT and took note of the (et thoy there was no &
wummwﬁelmMmmmmnrmm E

Londom,

The Judge then continesd: &

My cosclugion an the evidenes o thal in that last affidavid [i
alfidavil of Oct 9, 1995 which | have described as the fifth
Bouden & in fact referring 1o the 1981 accounis and not 12
In Eny ewent haveng regard to the nimber of times ihe heen deali with
pricr o thei last siTidsvin withoul an aaserton that the had been
mecerved 1o Landan, | canmot conclude thai there j ar Ay CHSE,
made put that the repressmiation by reference sccounts was made in
Lo

acoaumls

The above is imporiani because borne in mind e werds of Lond
Jusiice Slsde in Meall und Rohssoff Lisfkin & Jemnenie Inc and
Another, [1990] | QB 350 atp 4 b= spad:

right o irsist thet e octs o be
ive defendant, bocawse ibe giestion al
hem and e English forum ere such &5 @
Justify his bemg to angwer the plaintifls claim.

it with is 8 wrongful act commined by o defendam within
{1 wrongful act commitied by o defendasi oeside the

ich inflicis demage wiitkin the jurisdiction. What s

mod slleged here is chai the defendamty as @ were mimed some
i a plaiati!T within the jurmdiction mflicting damage on kim there.
ight have been the case if the accouns had been sent o Lomdon for the
pvposs of making represemtatsans secking to induce ABC] o enter inio o
oot

1 have cansidersd Mr Buirlon®s submissions an this pari of the case bui | bave
ol been comvinced by them. 1i was for the Judge o evaluaie the evidence. In
iy wiew he was quite correct to tnke into account the wonds of Lend Jesies
Slade in Metall und Rohsioff, it -

< = « the guestion af msue is whether the links berween the defendam and
it Emglish Farumm ate sech &5 1o justtfy his being broughd here i onswer ihe
plamiils claim.

1 am sstisfied thmn i would be wrang far this Coust 1o interfers with jhe
Judge's decision,
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Mr Borton’s alternative argument under ¢ 1{1 51} was o the efTect that ABC]
“susinined darage within the junsdiction®. |t was argued that ABC] suffersd
basa eliber when the offer w0 sl the shares was accepied by the leter daied
Ap'l,l.?ﬂ?m.!ﬁln London and ABC] became lishle under 1he comiracl, or
afiernatively, when ABCI decided 1o confirm or sdogn the share coniract amd ths
1o confirm ared sdopt the lability under the contract.  This decision was
reached ar the ABCT hoard meeting an July 19, 1982 when v was also decided @
send the purchase price.

Owr atiention was drawn io the jedgment of ike Coust of Appeal in DW Moore &
Co Lid v Ferrier, [15%88] | WILR 247 in suppom of the proposidon that the les

wan sufTered ot the ime snd af the place when the worthless contract was

entered imie or confirmsd and adapied, Q

The Judge deslt with this master in his jedgment as fialbows: OQ

So far a8 daimage o conoeraad, ABC] kave ane difficulty whach 18 (hat they
were mat achaally in bemng at the tme that they assen that the comtract was %0
belig made. Bul, i any evenl there is Hole, iF asy, svadence sboal whers
their commescial heart wos On any view they paid money from an accownl O
Switzerland and reccived shares in a Tuniian company. Thus, lhe pasition
appears o be that, so far as BFT were concermed, quite fortuitously, ABCT &
ilirough Dr Bowden was 0 Losdon scting on o represcatalizon made 1o them a
the jurisdictson ressling in the payment from o source autside the junisdict
fior worthless shares |n vel another jurisdiction. In my view, © 11, r (L}
was not designed tn cover that siteation. Aa/
[mr

It may be noted thw this aliernative claim & bassd on the
I{]}[ﬂlnlﬂ:hn-’nﬂu:h:dinlmhh-lngﬂlltum the
Brugsels Copvention: see gn 5(3) of the Convestion.

| mgree with the ledge's conclesion on this point, I@ﬂmﬁdm
par 25(1v) af Mr Hallonen®s affsdavin that suffered within the
Jurisdiction. Ferhermore, usder this bimb of Qad [ 1) elen it &
neccsany 1o bear womind that the central quéstioid there is a lmk
between the putative defendant and the BaghgiNorum. There was 5o evidence
befare the Judge of any actmal loss wak

mrisdicoon.  The money was paid
srmiare, | do not find 2=y assistance in
the decision in Moore v Fomer wh @3 concormed with the daie of loss and

T} It
5]

that the claim *affecied” the contract deied Apr 2,

by Counsel to 2 pessage in the judgment of Mr Justice Kenr
Lid v Huns, [1976] 1 Lleyd®s Rep 471 al p 476 where be auid-

“or otberaise affect™ are very wide; indesd almost as wade as they

Mir Jmsmoe Kesr @ ihis an the sancexi of a claim foe o declaraton thal a
comtract had been discharged by frastration. Bast it is 80 be noted that o
litile later m his judgmeni Mr Jusice Kerr refered o the dicbomany
meaning of the verb "o affect™ which he set out as being “to produce o maederinl
effest on something®

Mr Burton submigted that, if the claim for damages for fraudslent
miscpresentation succonded, the damages would be awanded on the basis that the
ceairact had sot bezn emered imio andd, sccondingly, thet the claim “affectad”
the cantract. | conmot sceept this srgument.  This is not 2 claém so rescind or
discharge o contrsf. The contract was made m |982. Thas claim cammot have
any maierial elfect on L
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I these circumszinoes | am satesfied that the Judge's decwsion ghouwld be
upleld om the basis that, quite span from any proceduml difMficelbe, his was
noi o eladm which could a1t any time have boen brought i this country by means
af an gpplication o imvolke the exceptionsl jurisdiction of the Court ander 0
n

Meverheless, | shoubd make some referencs o the olber arguments wihsch were
nddreised 10w

The validity of the writ

Ot arisntian wis desws 19 5 simber of caies decidod i fie Comsncrcisl Coart O

in which differing views have been expressal as 1o the meanmg ared effect af O
6, r B. So far as is material O 6, r § provides: Q,

(I} For the purposes of service, a writ {ather than o concwarmest writ) is
valid im the firs imsiance — . . . (b) where leave 1o serve the wil ot alf
the jurisdiction & rogusred under Onder 11 for & moaihs (c) m any olher case ‘\;’
fior 4 monifss beginming with ihe deie of ity e O

(LA} A comeurrent weid & valid in the firsl instence for the perod of the \
validity of the original wris which s unexpired at the date of the issee of the &
CONCUITENL WTHl.

In his judgment ot p 495 the Judge referred ta ihe conflicting
i the proper consiruction of il mele. [ do mol propese fo refier o &
decasions in detzdl. | can, howeever, sumenarize the conclusions aff g
which were o thas effect:

(1) That where & wrrl kas been isswed marked not far
jurisdiction it is not permassibie o sock 1o amend the TG he wril and
soch & procedure could moi be mied @ revitaliee i
lmw-ﬂrhﬂcﬂwmuﬁm

. . im the fim perind of validity of the original writ
which is unexpired of the tsue of the concurrent whiL

() That jﬁirﬂiﬂ'hﬂlﬂﬂﬂlfﬂr—mtpﬂﬂunﬂnhﬂm
mpplying and serve g concurtent wrE or ab leant bo extemd the validity
of the a5 (o allow him 5o i do, he & required (o show & good reason

made an applicsibon for leave o serve oul during the
periad and why be ghould now have Use validity extended.

do nod cansider hat it would be approprsic on an application for leave o
appenl to express 3 conclded view = o the vanous ineepremiions which have
heen placed on O 6, r B, Moreover, | undeswiand that in the nest leture the
wonlmg of the rube & likely 1o be changed. 1t is, however, my provisicmal
view that the Judge wis correct i has conclusions &3 o the proper practice:

| rn iberefore 1o the way in which the Jedge deall with the exiension af
time and the issue on pon-disclosure. | cam deal with them together but, hefars
doing sa, [ sheuld refer again 1o the fact that in par 1(d) of the writ it was
amseried thal i was oaly in o about March, 1988 at the carliest thay ABCI
discovered the froud. I this dote & right. 7 follows. thet there is o1 lean
lpﬂfhﬂﬂfﬂutﬂ::nphrﬂlh:ﬂuﬂhﬂmp:hdmd:r&ﬂim law wauld
have been Mar 31, 1994, thal is, in ibe penoid between the issue af the wmi and
the application which came hefore Mr Justice Cresswell an July 7, 1994,
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Extemzion of time and mon-dischosun:

| ean come next o the judgmens ui p 497 of the repoat where the Judge =aid
s

.+ im my view the plaintiffs needed 10 obtain extension o the vabidity of
the wril 1 onder 10 be entitied i issue § concusvend writ  Firsi, wha the
plaintiffs’ advisers did was 10 apply for leave 1o serve oul withosi paimtisg up
the fact that the valsdity of the writ had expired. asd the difficulties they
foced on the longuage of O 6, r &(1),

Second, they assumed fn their applscation for an extession of the validiey,
that (e wrst bad a sis-month life which om any view it could not have (even on
the mosl charaehie view) unless leave 1o serve out wore ohimimed.  Thind, the
foci ikt ihe imimtion defence was pvailabie andior would become available o
expiry of the Iifi of the wril, was not addressed filly and Frankly, O

The phaintiffs rely on a note put on the sffidavit by Mr Justice Cresswell -
indicating that ke apprecivied that be was being siked 10 &iffer from the Hew
of Mr fustice Colman in Saris. | do not think et helps the plaintiffs bacsue O

the real paint is, that in oy view, an extension of the validity of the writ wes \

neceasary before leave o issws o concurrent writ conld be given, ar = leass, &

{if my view were wrong) very asgushiy that was the position; (hat pus, or

arguably puat, the plaintifTs in a calegary {3} siteation, mlmu-i'mltmm%

on aEy view made clear on the application before Mr Justhers Cresswell,

lMMHWMmhfﬁthﬁllm‘ﬂ!ﬂ
words "n calepgory (1) situaton™ were o reference 1o coses wh [
expared and its validiy hes 10 be exiended retrospectively: scgsibieponch of
Lard Branden in the Howse of Londs in The Myrio (No 3), Lloyd's Rep |
mp W, enl |z [198T) AC 397 ai p 616C The Judpe copifab

Hut let me assune (had the plaintilfs had got tei ; order and had
made the correct application. drawing atlenti jposings, weosld
ihey then bave beon enirled io an exicnsion iy af the wril o

allow the mese of & concurnent wril?

The Judge then set out the bi which | meed not real.

be served i Joomary, why cosld mat beave be applisd for
an being told that Herber Smith refissed 1o accepd service? Ewven if
wiong, why was there no application either o extend the validity of
it or in issue and serve § concunresl wril between May 6 and 14, 10947

It fodlows that | can see no good resson wihey (il @n application had been
made) e valldity of the wrl oiuld kive boon exlendod 30 a3 iv erable zn
applcation io be made for leave o issue and serve 3 concurrent wril au of the
Jurisdiction.

In iy evend, in ths case there was in fact an application io exiend the
walidity af the writ beyend the periad of six months. Om the constructson of
the rales that | favour, that was made afier the validaty of the writ had
gupired. Even if it could be argued that the Court shogld kook more favourably
on an application o exiend ihe validity of the weil up 0 sia months where it
was lnked to an application to jssue and serve & concurrent wiil oul of the
Junsdicoon, and if i1 could be argeed ihai ihat should be so even when the
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spplication was made afier four months end even when limilabion at thai stage
provided & defence, ibs argumeal canmot exiend o looking favourably os
extension beyond six months. [t does not scem 1o me thay amy of the reasans put
forwand by the plamoffs could ever have jusiifiod sn extonsion of the

validity of the weil beyvond six months and that is o conclusion thai | would
reach whether | considered the manier a3 i the validity bad been allowed ©
expire gl the time af the application. of wheiher | put myself in the position

mn whach the plamiiffs® sdvisers parpost 1o put themsielves ie that the validary

af the writ had sat expired as ai the date of applicstian.

Fieadly | shosld sy that even if the reasons put forwerd might have prins
facie been good for allowing en extensbon of the writ, thene was in my view such
a semous faslure 16 put the accuraie picture in frant of Mr Justics Cressael] O
that on thas groend, i eny eveal, | would have set aside kis onden,

Coursel for ABCY deew our sitestion b0 three matiers.  Fursl, bhe sald that Q
the Jislge hail boen wrong about ibe repart from the occoumianis. He sasd ihas O
the final report from the pcopusimmis was nod producod ustil Jume 24, 1994,
thereliore the Judge was m error in this regard i siating that the lasi <§0
relevant report was received on Moy 9. Secondly, he said tha the reasen far
the delay beatwoen lasmary and March, 1994 was the foct that there had besn a O
chasge of solicitors.  Thirdly, he poinbed (o the et (hat, =5 & matter aof \
proper practice, i would mot have been appropriate io serve the writ until &

Coursel were satisfled that the sllegasons hroughs wene adeguately supposted by

evidence. LUlngl the fimal report came in, Counsed was nol in & pogikon o
authesize the service of the wiil [l seems w0 me, however, Iil.lt_nuﬂ'%

decmtion by the Judge as o the extension dependsd in pan @ least an b
bsedief ihai ihe lasi relevamst report fram the sccountanis was reociv

Counsel on Moy 9, whereas im fact the fing] repon was not producedhumn] Jusne
24, theze remalng his conclusion om the filure 1o put an sccusmle peciure in
fromt of Mr Justice Cresswell. | have read the judgment m have cited
passages from (L 1 secms 10 me quite clear that the ) hal ot mand in thai
firl paragraph mot only what be described = “the di leidn om ik
lamguage ol O &, 1 &1 bul alse the Ffxilure 1o alsention o the
fac! thad & limitation defence was available become availahbs on
the sxpiry of the lifk of the writ

In these cereumsances, even if 1 e conclusion ihat the case
Hh_hn-ﬂ::muzpmq; 1, 1 woeld not heve been willing o
disturh ihe Judge's ander.

Aceardiagly, for (hese would refuse the application.
JUDGMENTEY-1:

it with which Mr Jusiscs Waller was faced in this case, in the course off
g i facts at p 156, col X | made the remark advened @ by Mr Jusiice
valler wt [1596] | Lioyd's Rep p 496 @ the following efTect:

AL thee time of service upon Messrs Hughes Hooker (ihe defesddant's soliciors)
ithe perind of four months availshic for service of the wim withan the
jusmadsetion had expired bat there was still 3 shon ttme availshle o My
Melbairms bsfiare the expiry of sty months fram the date of the issue o seek end
abtain leave ender RS0 © 11 and to serve the defemdants out of the jurisdiction
with the wil with such endorsements removed | |

That was o seggestion mads by one shde in argument whech was nol the subject
af further address or consideration; nor did the decision in The Mova Scotia
focus or depend upon B Further, | am sasisfied that swch a suggestion was
camizary Bo il practice of the Wi Office, and the procedure mentiomed was
neither feasihle mor appropriste ot that time.  In my view, Mr Jastes Waller
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