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PAGE 1
LEVEL 1 - 1 OF 2 CASES
DAVAL ACIERS D'USINOR ET DE SACILOR AND OTHERS v
ARMARE 5RL
(THE "“NERANO®)

COURT OF APPEAL (CIVIL DIVISION)
[1996] 1 Lloyd's Rep 1
HEARING-DATES: 14, 15 February 1995

L"i-PJ.-hru.ir_rT!il'Pi CATCHWORDS: Bill of
— Stay of action — Phn:ﬂt I::ll:h'lﬂ‘.:l‘:]‘l

incorporated .

= Dispute between defendants and planuffs - Wheth
arbitration clause - Whether defendants entitled g
Under a bill of lading dated Oct 26, 1991 a consi men :-fH!qud:rm.‘:Jmﬂ:
were shipped on board the defendants” ship Neg ¥Fos in France for carmage to
Marsa el Brega in Libya. The bill of lading was'sign

contained an identity of carrier clause siect 'of which was that the contract of
carriage was initially between the first iffs as shippers and the defendants as

dated July 2, 1990 berween Cargill as owners and the fourth

ipping Gmbh a5 charterers. The charter referred 10 a vessel o be

was in effect a contrace of affreightment for 3 number of voyages from

Fos el Brega. The charner provided inter alia:

’Sii The following to be stamped on all Bills of Lading under this contract:
conditions as per relevant Charter Party dated Ind July 1990 are incorporaed in
is Bill of Lading and have precedence if there is a conflict. English Law and

36. That should any dispute arise between the Cwners and Charterers the
marter in dispute shall be determined in London England according to the Arbitration
Acts, 1975 wo 1979 and any amendments or modifications thereto and English law to
EOVErn.

The plainuffs claimed damages in respect of alleged seawater damage and
rusting szid to have been caused 1o 71 of the cols. The writ was served on
PAGE 2

[19956] 1 Liowd's Rep 1 the defendants on Nov 4, 1992

The defendants comtended that the conmtract of carriage contained in or
evidenced by the bill of lading contained an arbitration clause and that they were
entitled to a stay of the action under 5 1 of the Arbitration Acr, 1975.

United Kingdom
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The plaintiffs submitted that the arbitration clause was aot incorporated and
that if it was it was not apt to submit disputes betwesn the plaintiffs and defendants
to arbitrarion because the plaintiffs were not charterers of the vesel.

The plaintiffs further contended that the defendants were aot in any event
entitled to a stay of the action on the ground that they had agreed to vary the
contract by agreeing to the dispute being determined by the Court.

Alternatively they argued that the defendants had waived their rights o rely
on the arbitration clause or that they were estopped from doing so.

= Held, by QB (Adm Ct) (CLARKE, ), that in order 10 effect incorporation
of an arbitrasion clawse, the clause of incorporation in the bill of lading must expresely
refer to the arbitration clause in the charter-party; the only possible exception to t
principle was where there were general words in the bill of lading but the arbitcag
clawe in the charter-party was wide enough on s true comstruction wi
verbal manipulation to include disputes under the bill of lading and
parties to the bill of lading

{2} €l 36 of the charter expressly referred vo any dispute the owners
and the charterers; it did not therefore cover disputes berween ¢
parties to the contract contained in or evidenced by the bill of
manipulation of its wording the arbitration clause was not |
expressly referred 1o in the bill of lading and the arbi
referred 1o in ¢l 1 of the general conditions on the back | of lading;

(3) the correct course was to give effect o I
attempt was made it led to the conclusion that effes
on the front and the clause on the back of th 1
but there was no conflict; the notion of EnglishSurisdiction was not i
& submussion to arbitration f only b

! rated in it) the parties to the bill of lading had
3 to arbitration in London;

s there was no agreement which could amount 10 a
he, Wpitrition agreement in the bill of lading and no unequivecal
o ondduct which could form the basis of any waiver or estoppel; and
ngtn the exchanges between the parties to suggest that the defendants
aife their right to apply for a stay or that they made any represemarion

to that ther by words or conduce; the defendants PAGE 3

[1996] 1 Llowds Rep 1 were entitled to a stay of the action under s 1 of the
Arbitration Act, 1975;

The plaintiffs appealed, the issue for decision being whether the relevant bill
of lading comtract contained an arbitration clause within the meaning of the
Arbitration Act, 1975. s |, binding on them and if so whether the owners had lost the
right 1o 2 stay under thar Act

- Held, by CA (GLIDEWELL, SAVILLE and ALDOUS, L]]), that (1) looked
at ont i own, the provision on the front of the bill of lading only incorporated the
conditions of the charter (which it was common ground would not include the
arbitration clause in the charter) and the reference to English jurisdiction could (in the
abwence of any reference to arbitration) only be a reference to the English Courts;
however if the provisions was considersd with ¢l 1 on the back of the bill of lading a
different meaning emerged; the provision on the face of the bill of lading did not
expressly prohibit the incorporation of terms other than conditions from the charter,

United Kingdom
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nor was the reference 1o English jurisdiction couched in language that excluded an
English arbitration agreement which would ex hypothesi be subject to English
jurisdiction; the two provisions read together were not inconsistent with each other
fsee p 4, col 1)

{2) the parties had not merely used general words of incorporation, they had
expressly identified and specified the charer arbitration clause as something to be
incorporated into their comtract; by identifying and specifying the charter-party
arbitration clause it was clear that the parties wo the bill of lading contract did intend
and agree to arbitration so that to give force to that intention and agreement the
words in the clause had to be read and construed as applying to those parties (see p 4,

cal 2
~ The Rena K, [1978] 1 Lloyd's Rep 545; applied. O

-hﬁmﬂMﬁmeﬂmuﬁmdehmDﬂTﬂdhlhd,[lQJ
Lloyd's Rep 129, and The Mai Matteini, [1988] 1 Lloyd" Rep 452, not foll

{3) the Court was engaged on the process of construing the words ie5
had written down and used; in their context the words were to be g meaning
the law ascribed to them and the arbitration agreement did not to be an
agreement in writing if the words of the arbitration clause were i or
adapted (see p 5, col 1);

. {4) as o waiver or estoppel, even if the med to serve 3
Hmuhy&p]ﬂ[‘rhchthqdmymdr not amount to an
agreement Lo lmpt:htnuudmmunfth (in other words 1o give
up their right to a stay by reason of the arb o1 nor did the defendants, by
mpmmugmnrmmnppedfrm ' in the proceedings (see p 5,
col 2; p 6. col 1);

(5) s0 far as the exchanges giNthe” parties were concerned there was

Iri:hmrthmgmpuh:qumnf
=sife-d] the plaintiffs {if sevtlement negotiations
mefution of the cargo claims; on no view could
w deal with jurisdictional questions; it
of ume for defence; and an agreement for
nOL amount to an agreement to abandon ther

ﬂ!.!ltl'ﬂ':ﬂi.‘l:'ﬂ!!m.!ﬂ.!?!.ﬂ.\"!

eum Co Ld, (HL) [ﬂs-a] 1 Lloyd's Rep 7% [1959] AC 133;
; , The [1962] 1 Lloyd's Rep 172; Lawson v Midland Travellers Lid, {CA)
1 735; Miramar Maritime Corporation v Holborn Oil Trading Lad, (HL)

12 Uoyd’s Rep 129, [1984] AC 676; MNai Matteini, The [1988] 1 Lloyd's Rep 452;

Pride, The [1991] 1 Lloyd's Rep 126; Rena K, The [1978] 1 Lloyd's Rep
3k [1979] OB 377. INTRODUCTION: This was an appeal by the plainniff
cargo-owners, Daval Aciers D'Usinor et de Sacilor, Dong Ah Consortium, Dong Ah
Constraction Co Lid and Korf Shipping GmbH from the decision of Mr Justice
Clarke [1994] 2 Llovd's Rep 50) granting the defendants, Armare Sd, a stay of the
action brought by the plaintiffs for damage o their cargo on board the defendants’
vessel Nerano on, the ground that the contract of carriage contained in or evidenced
by the bill of lading incorporated an arbitration clawse, COUNSEL:  Miss Belinda
Bucknall, QC and Mr Nigel Cooper for the plaintiffs; Mr Michael Beloff, QC and Mr
Charles Sussex for the defendants.

The further facts are stated in the judgment of Lord Justice Saville PANEL:
GLIDEWELL, SAVILLE, ALDOUS LJ] JUDGMENTEY-1: SAVILIE L]
JUDGMENT-1: SAVILLE LJ: The question in these proceedings s whether cargo
claims advanced by the plaintiffs in the Admiralty Court against the ownens of the
motor vessel Nerano, in respect of the carriage of a cargo of some 3000 tonnes of stee|
coils from Fos in France to Marsa ef Brega in Libya should be stayed under s 1 of the

United Kingdom
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Arbitration Act, 1975. The issues between the parties are whether the relevant bill of
lading contract contained an arbitration clase within the meaning of this Act binding
upon them, and if so whether the owners have lost the right 1o a stay under that Act.
In the Admiralty Court Mr Justice Clarke decided that the claims should be stayed
(see [1994] 2 Lloyd's Rep 5C) and from that decision the plaintiffs appeal.

On the face of the bill of lading appear the following words in capital letrers:

THE CONDTIONS AS PER RELEVANT CHARTER PARTY DATED
02.07.1990 ARE INCORPORATED IN THIS BILL OF LADING AND HAVE
PRECEDENCE IF THERE IS A CONFLICT. ENGLISH LAW AND
JURBSDICTION APPLIES.

The back of the bill of lading is headed "Conditions of Carriage”. The
sentence of ¢l 1 of these conditions 1s as follows:

PAGE 5 OQ‘

[1996] 1 Lloyd's Rep 1 p
All terms and conditions, liberties, exceptions and arbit of the
Charter Party, dated a5 overleaf, are herewith mmrp-mmd.

It is common ground that the charter-party refe bill of lading
was one on the Gencon form dated July 2, 1990 between Cargill
i i of Frankfurt 2

International 5A of Antipus as owners and Korf
charterers. It s also common ground that the in or evidenced by
ﬁbﬂdlﬂimmm:ﬂ:%#wmﬂ%md&mﬁmmm
proceedings. It should also be noted that the under the charter-party are
named as fourth plaintiffs in the Lgs, not in fact advance anmy claim
against the defendants,
The chartersparty was expressed
mufﬂ.ﬂlmmnﬁnfnu] cofl% o

a contract of affreightment for the
numb:fufwmﬁum Fos for other

mmn:uhlﬁ.idauu dis s follows:

The followi y Mmpﬂdmaﬂiﬂllnflﬂn;undﬂnhum'ﬂu
Ehutcha:t}'dited.Ind]df 1990 are incorporated in this
precedence if there is a conflice. English law and Jurisdiction

ion clause in the charter-party is in the following terms:
should any dispute arise between the Owners and the Charterers the

e dispute should be determined in London, England, according wo the

ion Acts, 1950 to 1979 and any amendments or modifications thereto and

law o govern.

The defendamt shipowners” submission is that this provision was incorporated
into the bill of lading by the express words of incorporation of the charterparty
arbirration clawse 1n ¢l 1 on the back of the bill of lading and that read in the context
af the hll of lading contract the expression “the Charterers® must, to make any sense,
be read a3 meaning the parties 1o the bill of lading contract with the shipowners.

The plaintiff cargo-owners submission is that <l 1 on the back of the bill of
lading cannot stand with the quoted provision on the face of the bill of lading, for
this only incorporates the “conditions® of the charter-party {which do not include the
arbitration clause) and by its reference to English jurisdiction contains an agreement to
refer disputes to the English Courts. Furthermore and in any event the cargo-owners
submit that it is simply impermissible 1o m:tmpu]:uduwnrd:uf:ht:hner-m
arbitration clause so as to make them apply to disputes between parties other than the
owners and the charverers,

The basic English rule for the construction of contracts of the present kind is
to examine the words the parties have used in the context in which they have used
them, in arder 1o try and ascertain objectively what bargain the parties intended 1o

United Kingdom
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make. The contract must be looked at as a whole in its context, rather than secking
to construe provisions in isolation, for to do otherwise is in effect 1o shut one’s eyes
to what the parties themselves actually did.

PAGE &

[19%6] 1 Llovd's Rep 1

In the present case, looked at on its own, the provision on the fromt of the
bill of lading only incorporates the conditions of the charter-party (which it is
common ground would not include the arbitration clause in the charter-party) and the
reference to English purisdiction could (in the absence of any reference to arbitrati
only be a reference to the English Courts. To my mind, however, once this bl
approach is discarded and the provision i considered together with ol 1 in the

the bill of lading, a different meaning emerges. The provision on the face
dhd:qdnunntupﬂulrpmhiburhummmnnfmuﬂ:ﬂﬂﬂn thons

from the charerparty, nor is the reference wo English jurisdiction ec

to English jurisdiction. Thus there is room for the provisions on
of lading 1o be read consistently with the provision on the
the latter is 1o be given more importance, since it seems
the standard printed clauses on the back. In shorm,
provisions (read together) are inconsistent with each
There remains the facr that el 1 on the
incorporate an arbitration clause which on its
owners and charterers. In The Rena K, [1978
jmmmuhﬂ:mmm ]
hﬁn;cmmhdﬂpr:drchum

's Rep 545; [1979] QB 377, Mr
that when the parties to a bill of
jorporate an arbitration clause from a
ndéd afd agreed to arbitration in sccordance with
thltdlmurhrmuu-ul psolving, their disputes; from which it followed that to
Q‘ :uﬂrnddupnu:mm;udﬂdﬂblﬂnfhdmi
utnheiuun&nimum,mlh!&eﬂnm
Co Ltd v Anglo-Saxon Perraleum Co

Lid, [1958] 1 Lloyds Rep [1959] AC 133, o the effect that the United States
Carriage of y Ses ﬁa.l'il}ﬁl'#mcﬂpnmadhrﬁprmrdhm:mni
charterparty, ing that the Act itself was expressed to be inapplicable o
charter-

IN itted by Miss Bucknall, QC on behalf of the cargo-owners that this
mn%:mnnmﬁuﬂmlmm:nﬂwt@ndndmmhm-umd
the udgment of the House of Lords in Miramar Maritime Corporation v

“Oil Trading Lid, [1984] 2 Lloyd's Rep 129; [1984] AC 676, T disagree. As Mr

Brandon himsell pointed our, an esential element tn the earlier cases was tha

words of incorporation were general words withowt specific reference 10 the
arbitration clause in the charter-party, and I can find nothing in those cases which in
any way conflicts with the reasoning in The Kena K. The later case in the House of
Lords was concerned with demolishing the argument that there was some rule of
construction to the effect that general words of incorporation of the terms of the
charter-party brought into the bill of lading contract all the obligations imposed on
the charerers germane to the shipment, carmage or delivery of the goods and (by
changing the language of the charter) imposed those obligations on the bills of lading
holders or consignees instead of or in addition to the chanerers.

In that case the obligation in question was to pay demurrage. As Lord
Diplock put it, no businessman who had not taken leave of his senses would
intentionally enter into a bills of lading contract where his liability for demurrage
would be our of his control and where such demurrage might well exceed the value of
his goods; so that it is hardly surprising that the House of Lords could not be
persuaded that general words of incorporation were sufficient 1o

United Kingdom
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PAGE 7

[1996] 1 Lloyd's Rep 1 alter the words of the charter so as to produce this
extraordi result.

In the present case the parties have not merely used general words of
incorporation.  They have expresly idenntfied and specified the charter-panty
arbitration clause a5 something to be incorporated into their contract. Such a clause
does not impoee unusual burdens on the parties: &t is 2 common agreement in
contracts of all kinds for the carriage of goods by sea. Thus none of the material
considerations in the Miramar case applies in the present circumstances. On the
contrary, by identifying and specifying the charter-party arbitration clause it seems
me to be clear that the parties to the bill of lading contract did intend and @
arbitration, so that to give force to that intention and agreement the

clause must be read and construed as applying to those parties. Indeed it me
ﬁuuwmﬂdhmmmﬂn:qmﬂt-!E&ﬂuhhwmh&d:dﬂum L0,

Webster in The Oinoussin Pride, [1991] 1 Lloyd's Rep 126.
agres with the reasoning and judgment of Mr Justice Clarke
On behalf of the carpo-owmers it was argued
arhitration clause are to be manipulated or adapted, theg
arbitration agreement as incorporated into the bill of dadh
in writing and s not subject to s 1 of the Arbi
confined to such agreements. Mr Justice Cl
Alth:]wmmnﬂnuﬁuewﬂ i

the meaning the law ascribes 1o them,

cease to be an agreement in writing,
Iunwnu'nmr.heq f the owners have lost the nght to a stay

the claims was discharged at the beginning of
, 1992 the vessel wasz arrested in France and then
The writ was issued at the beginning of November,

nnlnngrrmn;m:mm
thu.trp.lmutn:ndmdn]_

1992. It was to enable service to be effected in Italy, which ook
place in March, 1993, ¥ In this month the points of claim were served, but soon
afterwards, st possibility of sentlement negotiarions existed, the planciffs’
solicitors the defendants” solicitors to grant a general extension of time for
points of terminable on seven days notice, which was not to be given before
awi udice meeting, provided this wook place in the near future,

the beginmng of July, the plaintiffy’' solicitors gave notice to the

a1 solicitors calling for points of defence within seven days, since no without

ce meeting had eaken place. The defendans’ solicitors asked for another seven

}fllﬂtr}'i-ﬂd-im-'ﬂgtlm#ﬁﬂgmdlhﬁhﬂmmthﬂdﬁﬂlhﬂlﬂdlﬁhm
be posmble, and the plaintiffs’ solicitors in effect agreed to this.

A meeting was armanged for mid-August, but the plaintiffe’ solicitars could
net manage those dates and suggested further dates in mid-September. On Aug 19 the
plaintiffs’ solicitors notified the defendants’ solicitors thar the exensions granted
would come to an end in seven days, (ie on or about Aug 26)

PAGE B8

[1996] 1 Lloyd's Rep 1 but said that they would take no point if the defence
was served by Sept 3. They expressed the view that a defence would clanify the issues
between them and assist negotiations.
According to the plaintiffs’ solicitors, on Aug 27 in a telephone canversation,
the defendants’ solicitors informed them that they now pu{r_rmd to put in a defence;
that they had no instructions about a without prejudice mesting; that their client was
on holiday until the middle of the following week; and that they would therefore et
United Kingdom
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Counsel to draft a defence and would serve it. This version of what transpired is
challenged by the defendams’ solicitors,

The plaintiffs’ solicitors also asserc that on Awg 31, the defendants’ solicitors
telephoned them and a2 meeting was arranged for Sept 16. The plaintiffs’ solicitors say
thar it was also agreed that if there was no settlement the defence would be served on
Sept 30. On Sept | the plaintiffs’ solicitors sent the defendants® solicitors a fax in the
following verms:

Further 1o our telephone conversation yesterdsy fixing 3 w/p meeting for the
lth September, we confirm our agreement that your clients serve a Defence by the
30th September 1993,

On Sept 16 there was a mesting at which the defendants’ solicitors raped
the first time the point that the bill of lading was subject to an arbitration
that aceordingly the plaintiffs had starved their proceedings in the wrong
plaintiffs’ solicitors reply to this was that the defendants had agreed 1o 5
in the action by Sept 30. On the same day by fax the defendants” solici
the assertion that they had agreed to serve a defence, and said thae all
agreed was an extension of time for the defence until Sept ]-l.'l. Iﬂ'thn
defendants wsued & summons for 4 stay under the 1575 Ao,
which came before Mr Justice Clarke.

It should be noted at this point that if the mmlﬁlr-uamy.
then on the face of it they are very likely 1o have a the cargo claims, for
the bills of lading contract was subject 1o the requiring suit to be
brought within one year from the date of di action, although brought
Whhhtﬁpﬂhﬂ,mﬂﬂmahmﬂ%tﬂwwmnﬁm
for these purposes if the matter should have o arbitration.

It seems to me that the highen intiffs can put their case on this
point i that since there was an the parties for the defendants 1o
serve their defence by Sept 30, 1 the delendants had thereby implicitly

wsen of the arbitration clawse) or the defendants are
@ﬂl:rﬁll.'pr::lud:::lhrt / decthines of waiver or esoppel from challenging thar

perisdiction by relving hitration clause for the purposes of obtaining a stay.

Even assum he defendants had promised to serve a defence by Sept
30 (which they case] | am not persuaded eather that this amounted to an
agreement to or that the defendants by so promising waived or
are estopped ing a stay in the proceedings.

E 11 Llayd’s Rep 1
‘As the plaintiffs’ solicitors themselves are at some pains to point out, it was
til Sept 16, 1993 that the defendams raised the poinr abour a stay, before which
one had suggested that there was any question over the jurisdiction of the
Admiralty Court to entertain the cargo claims. So far as the exchanges berween the
partics are concerned, therefore, there 15 nothing o indicate that these were concerned
with anything except the question of extensions of time and the expressed desire of
the plaintiffs (if sewlement negotiations were unfruitful) to get on with the
prosecution of the cargo claims. Thus looking at the maner objectively it seems to
me that on no view could the suggested agreement have been intended 1o deal with
jarisdictional questions; in its context, it was simply concerned with an extension of
time for defence. In other words, the promise of the defendants’ solicitors to serve a
:hﬁumﬁfﬂ-ﬂtlprmutwgfm}mnldmmmmmd amount to an
that if a defence was not forthcoming the plaintiffs would be entitled o
treat the defendants as in default. In view of the fact that under the 1975 Acx the
n;]::.tuim'rmuniyhlt;fﬂl:lpphuﬁlmu;ﬂm:nwukummhrmpm
it seems to me that an agreement for an extension of tme for
d:t'-:m withour more, could not have amounted 1o an agreement 1o abandon the
right to a stay. Much the same considerations apply to the Ruleas of the Supreme
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Court relating to challenges 1o the junisdiction: see O 12, r B and Lawsen v Midland
Travellers Lid, [1993] 1 WLR 735,

Miss Bucknall, in the course of her argument on this point, placed reliance on
the decision in The Elizabeth H, [1962] 1 Lloyd's Rep 172 in support of her
submission thar there had been an agreement to the junsdiction of the Admiraley
Court. To my mind, however, that case is dearly distinguishable becawse (zpart from
anything else) unlike the presemt case the defendamts there had expressly agreed to
accept service of English proceedings.

So far as waiver or estoppel is concerned, there is nothing 10 indicate whether
or not the plaintiffs' solicitors were concerned about the possibility that the
defendants might seck to rely wpon the arbitmation clause. It is possible thar t
were and that by asking for a defence they were trying {without letting on
was their aim) to get the defendants to serve one and thereby lose the right t
under s 1 of the 1975 Act. If this is the case, then they did not
mdﬁmw.mrmmw:hmqumnafl-mnwmppd Ko

suggest either that they were led to believe that no jurnsdicti
taken, or that the exchanges amounted to a waiver of the ni
mﬂm.muﬂmuppﬂmrnﬂyuumﬂ h
uwpon the same requirement of an unequivocal repres
by and 1o the detriment of the representee.

For these reasons, | consider thar Mr | Clyrke was also right 10 reject
this argument. [ would accordingly dismiss JUDGMENTBY-2:
ALDOUS 1] JUDGMENT-2: A.LDO‘Q: agree.

GUIDEWELL 1] s
PAGE 10 O

[1996] 1 Lloyd's 1] <%  GLIDEWELL LJ: I also agree and
there # nothing I wish to OSITION: Appeal dismissed with costs
(Appellants to have costs ected with Respondent’s application o adduce
further evidence). Lea to the House of Lords refused SOLICTTORS:
Dires Diabelstein H@Iﬂfﬂn & Co

PﬁGE$
2 OF 2 CASES

:.F.L ACIERS D'USINOR ET DE SACILOR AND OTHERS

s (THE "NERANO") QUEEN'S BENCH DIVISION (ADMIRALTY

[1994] 2 Lioyd's Rep 50
HEABRING-DATES: 2 December 1993

2 December 1993 CATCHWORDS:  Bill of lading -~ Arbitration clause
- Incorporation ~ Stay of action - Plaintiffs not chanerers of vessel - Bil]ql‘lulm;
incorparated "all terms and conditions . . . and arbitration clause of the
—Dispmherwmdzﬁ:nduumdplunulﬁ Whether bill of lading incorporated
arbitration clause - Whether defendants entitled to stay action. HEADNOTE:
Under a bill of lading dated Oct 26, 1991 a consignment of 248 cylinder steel hot
rolled coils were shipped on board the defendants’ ship Nerano a1 Fos in France for
carriage to Marsa el Brega in Libya The hill of lading was signed by Cargill
International SA bur conrsined an identity of carrier clause the effecs of which was
that the contract of carniage was initially between the fimst plaintiffs as shippers and

the defendants as shipowners.
United Kingdom
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On the face of the bill of lading a clause provided:

The conditions as per relevant charterparty dated 02.07.1990 are incorporated
in this bill of lading and bave precedence if there is a conflict, English Law and

Clause 1 of the conditions of carriage on the back of the document provided
inger alia:

All terms and conditions liberties exceptions and arbitration clawse of the
Charterparty, dated as overleaf, are herewith incorporated.

It was commaon ground that the charter-party referred to was a voyage charter
in the Gencon form dated July 2, 1990 between Cargill as owners and the fourth
plaintiffs Korf Shipping GmbH as charterers. The charter referred 1o a vessel
nominated and was in effect a contract of affreightment for a number of voyages
Fos to Mama el Brega. The charter provided inter alia:

24, The following to be stamped on all Bills of Lading under
The conditions 2 per relevant Charter Party dated 2nd July 1990 are inc
this Bill of Lading and have precedence if there is a conflict

Jurisdiction applies.

36, That should any dispute arise between the the
matter in dispuve shall be determined in London England 3 the Arbitration
Acts, 1975 to 1979 and any amendments or modifications English law o
govern. : F

PAGE 12 Q/

[1994] 2 Lloyd's Rep 50

The plaintifs claimed damages in f alleged seawater damapge and
rusting said to have been caused to V1 ils. The wmt was served on the
defendants on Nov 4, 1992, Q

The defendants contended contract of carmage contained in or
evidenced by the bill of lading I an arbitration clause and that they were
entitled to a stay of the action 1 of the Arbitration Act, 1975,

The plaintiffs i the arbitration clause was not incorporated and

that iff it was it was not mit disputes berween the pluntiffs and defendsnn
‘ were Aot charerers of the vessel.

fer contended that the defendants were not in any event

The plaintifi
entitled to a be action on the ground thar they had agreed to vary the
contract by the dispute being determined by the Court. Alvernatively they
argued t uuhdm:dthﬁrdlhuturdynnﬁulr’ﬂhmlnn:lmm

by QB (Adm Cﬂ[ﬂ.ﬂ.ﬂ.ﬂ]}l,ﬂ:ﬂ[l]mﬂdﬂm!ﬁbﬂ
of an arbitration clause, the clawse of incorporation in the bill of lading
y refer to the arbitration clause in the charter-party; the only posible
to that principle was where there were general words in the bill of lading
the arbitration clause in the charterparty was wide enough on its true

construction without any verbal mampulation 10 nclude dusputes under the bill of
@ lading and betwween the parties to the bill of lading (see p 52, col 2);

(2) el 36 of the charter expressly referred to any dispute between the owners
and the charerers; it did not therefore cover disputes between the owners and the
parties to the contract contained in or evidenced by the bill of lading without some
manipulation of its wording; the arbitration clanse was not incorporated unless it was
expressly referred to in the bill of lading; and the arbitration clause was expressly
referred to in & 1 of the general conditions on the back of the bill of lading (see p 52,
col 2; p 53, col 1);

(3) the correct course was to give effect 1o all the provisions of the bill; if that
attempt was made it led to the conclusion that effect could be given to both the clause
on the front and the clause on the back of the bill of lading; there was some overlap
bur there was no conflict; the notion of English jurisdiction was not inconsistent with
a submission to arbitratson if only because the English Court retained a supervisory
mrisdiction over the arbitration which according 1o ¢ 3% was to take place in
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England; there was no resson to disregard the specific reference in ol 1 to the
incorparation of the arhitration clause (see p 54, col 2; p 35, col 1)

(4) the arbiteation clause was incorporated; on the true construction of the
contract contained in or evidenced by the bill of lading (including the arbitration
clause in the charter-party incorporated in it) the parties 1o the bill of lading agreed to
submit their disputes 1o arbitration in London (see p 55, col 1);

(5} on the evidence there was no agreement which could amount 1 a
variation of the arbitration agreement in the bill of lading 2nd no unequivocal
representation of conduct which could form the basis of any waiver or

PAGE 13

[1994] 2 Lloyd's Rep 50 estoppel; and there was nothing in the
berween the parties to suggest that the defendants intended 1o waive their of

apply for a stay or that they made any representation to that effect either ar
conduct; the defendants were entitled to a stay of the action under the
Arbitration Act, 1975 (see p 56, cols | and 2 p 57, col 1). REF-TO:
Annefield, The (CA) [1971] 1 Lloyd's Rep 1; [1971] P 168; [1570] 2 Rep 252;
Elizabeth H, The [1962] 1 Lloyd's Rep 172; Federal Bulker, The 11 Lioyd's
Rep 103 Lawson v Midland Travellers Lid, (CA) [1993] 1 5; Merak, The

{CA) [1964] 2 Lloyd's Rep 327; [1965] P 223; yme Corporation
Holborn il Trading Ltd, (HL) [1984] 2 Lloyd's Rep \(29;%[1984] AC E:"En, Nai
M:numTh:{lBﬂi]lUn}'dlEzplﬂmmn ;

; “ Th-: [1983] 2 Lioyd's
ofication by the defendants Armare
aval Aciers D'Usinor et de Sacilor,
n*Co Lid and Korf Shipping GmbH for
5" vessel Nerano be stayed on the
| in or evidenced by the bill of lading
[SEL: C Sussex for the defendants: N
: CLARKE | JUDGMENTBY-1: CLARKE ]

Bﬂn;hhﬂnuumm[}uqﬂhﬂn
d.mu;etnthﬂ.rurpunbnudr_hr e n

JUDGMENT-1 : I:hi.l action the pluntiffs claim damages in respect of
alleged seawater rusting said to have been caused to 71 out of a
consignment of 2 steel hot rolled coils which were shipped on board the
ddendtnnf'thip at Fou in France for carriage to Marsa el Brega in Libya

dated Ot 26, 1991
who are the regitered owners of the vessel, say thar the
contained in or evidenced by the bill of lading contained an
and that they are entitled to a stay of this action under 5 1 of the
Act, 1975. The plaintiffs resist the defendants’ application for a stay.
‘fh:ﬁmmimﬁ:rmmid:mimhwhuhﬂd:thillnfhdin:imnrpumm
itration clause. 1t i oot | think in dispute that the contract of carnage is
atained in or evidenced by the bill of lading so that the question is whether the bill
@ of lading incorporates an arbitration clause. The first plainriffs are the shippers named
in the bll of lading. It is

PAGE 14
[1994] 2 Lloyd's Rep 50 alleged in the statement of claim that the second

and third plantiffs became holders of the bill of lading and that they are eatitled 10
sue under it. They are accordingly bound by its terms. The bill of lading is signed by
Cargill International SA of Antigua (“*Cargill®) but contains an identity of carrier
clause the effect of which is that the contract of carriage was initzally berween the firm
plaintifls as shippers and the defendants as shipowners.

On the face of the bill of lading there is a clause in capital letters which reads
s follemes:

THE COMNDITIONS AS PER RELEVANT CHARTER PARTY DATED
0207 1990 ARE INCORPORATED IMN THIS BILL OF LADING AND HAVE
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Page 14 of 33



PRECEDENCE IF THERE 5§ A CONFLICT, ENGLISH LAW AND
JURISDICTION APPLIES.

That clause was not part of the ariginal printed form of bill of lading, bur it
may be that it was printed on the form actually wsed before any of the typed words
were added with reference to this particular shipment. Clause 1 of the conditions of
carriage on the back of the document {which is undoubtedly part of the original form)
reads a5 follows-

(1) All terms and conditions, liberties, exceptions and arbitration clause of the
Charterparty, dated as overleaf, are herewith incorporated . .

Itnmmmgmund&muh::hm-;nnyuﬁumimn;w&m&m
Lh:GmmnhmdndInlyz,lﬁﬂbehrunC:m'ﬂummardEufshpp
GmbH ("Korf™) as charterers. Koof are named as fourth plaintiffs but no i
advanced on their behalf. The charter-party referred to a vessel to be i
was in effect a contract of affreightment for a number of voyages from F
el Brega. Clause 24 provided in part as follows:

The following to be stamped on all Bills of Lading under this
conditions a5 per relevant Charter Party dated Znd July, 1990 are i
Bill of Lading and have precedence if there is a conflict. English Jursdiction

applies. \
Clause 36 provided as follows: /S
That should any dispute arise between the the matter
in dispute shall be determined in London, England, to the Arbitration Acts,
1975 to 1979 and any amendments or moxdi and English law 1o

govern.
MrCh:rluEunnluhm:umh! defendants that ¢l 3 of the
and that it i apt to submit
London. Mr Nigel Cooper, on the
that the arbitration clause s not

incorporated and that, if i is, it § to submit disputes between the plaintiffs
mdthdﬁﬂ:mmuhm%smzm;himﬁﬁnum:hnmnfﬂu
viessel.

Mr Sussex j the bill of lading should be construed as a whole and

that if thar is done ion clause has been effectively incorporated into the bill
ufla.dul; Mr its that the clapse on the from of the bill of lading is

inconsistent the back and thar, given the approach of the Courts to the
InCOrporation ion clauses in bills of

§%11U¢rdlﬂcpﬁﬂ lading, it should be held that the classe is not

He further submits that in considering the question of incorporation it
to consider whether the clause in the charter-party is apt to apply to the
lading contract and that where, as here, the clause cannot apply to the parties
lhl:hllufhdm;mnm:tmhuutmmpulmunnmmbehddﬁﬂﬂnd:mu
not incarporated.
There have been many cases in which the Courts have considered in what
circumstances an arbitration clause in a charter-party i incorporated in a bill of lading,
The most recent of them is the decision of the Court of Appeal in The Federal
lu&ﬂ[]“ﬂ]lﬂnrdlhplﬂj The Court of Appeal there reiterated the general
principle that a strict test of incorporation is applied That i that general words of
INCOTPOrAlion are nol apt Lo incorporate an arbitration clause in a charter-party into a
bill of lading. Thus (subject 1o one possible exception) a term incorporating all terms
mnﬂmm:nﬂnc:pnm:uf:h:@u—piﬂyduunmhwrhtdﬁnuf
the arbitration clause: see for example TW Thomas & Co Lid, [1912]
AC 1, The Annefield, [1971] 1 Lloyd's Rep 1; [1971] P 168, The Varenna, [1983] 2
Uoyd's Rep 592 and The Federal Bulker (sup).

In order to effect incorporation of an arbitration clause the classe of
incorporation in the bill of lading must expressly refer 1o the arbitration clause in the
charter-party. The only possible exception o that principle is where there are general
United Kingdom
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words in the bill of lading but the arbivration clause in the charter-panty is wide
enough on its true construction without any verbal manipulation o include disputes
under the bill of lading and between the parties to the bill of lading.

I add that possible exception because some of the cases suggess that an
arbitration clause is incorporated in such circumstances: see in particular The
Annefield, [1970] 2 Lloyd’s Rep 252 at p 260, col 2; [1971] P 168 at p 173 per Mr
Justice Brandon; [1971] 1 Lloyd's Rep at p 4; [1971] P 168 at p 1684 per Lord Denning
MR, The Rena K, [1978] 1 Llowd's Rep 545 at pp 550-551; [1979] 1 QB 377 at pp
389-390 per Mr Justice Brandon, The Varenna, [1983] 1 Lloyd's Rep 416 at p 422 per
Mr Justice Hobhouse ar first instance and The Federal Bulker (sup) per Lord Justice
Bingham at p 108 (st least if the general words include a reference 1o "clauses” in
charter-party) but compare The Varenna, [1983] 2 Lloyd's Rep 592 per Lord ]
Ofiver at p 599 and The Federal Bulker {sup) per Lord Justice Dillon at p
appears that the Courts which have considered the decision and dicta in
[1964] 2 Lloyd’s Rep 527; [1965] P 223 have not all approached them in the

However that may be, in the instant case ¢l 36 of the charter h.r
refers o any dispute berween the owners and charerers. It does n cover
dwh:mmth:mmmddnpmmﬂummm ar evidenced

by the bill of lading without some manipulation of its wo H]mnmth:
asuthorities, that the arbitration clause is not incorporated t5 expressly referred
to in the bill of lading. Mr Sussex correctly says thad ;I.I.'hI'LI'I.I'.I.nlll:'l::IMl:l.
npltnifmfnT:dmindqufh:gemnlmndhhu x‘- Fac]

The question is whether in those circumsgig ! d:.wu.mmrpnnm:]m
th:h;h:nfthed:uuuuthufmmulﬂ:zl:uﬂ

PAGE 16

[1994] 2 Lloyd's Rep B0 g a number of cxes in which the Court has
held that wide words of incorpagisiag are not apt to incorperate an arbitration clause
bemmthrd.immth: -ﬁ}- v is not wide enough to apply to the parties to

th:bﬂl{fln!mg_lu -_4"‘ !-I:EnnpﬂrtliﬂﬁurmmpleupnnTh:hnmﬁdd

hﬂbmbimq.httnmyinmmumwh:hlhmwmh;
E (sup). In that case Mr Justice Brandon, after referring to the
in the authorities between clauses in the relevant
¥ germane to the shipment, carriage and delivery of the goods
the bill of lading and other clavses which are not directly germane to such
et out the following passage from the judgment of Lord Denning MR in The
weld, [1971] 1 Lloyd's Rep 1 at p 4, col 1; [1971] P 168 at p 184:

I would say that a clause which is directly germane to the subject matter of
the bill of lading (that is, to the shipment, carriage and delivery of goods) can and
should be incorporated into the hill of lading contract, even though it may imvalve a
degree of manipulation of the words in order to fit exacily the bill of lading, Bur if
the clause is ane which i not thus directly germane, it should not be incorporated
imto the ball of lading contract unless it 15 done explicitly in clear words either in the
bill of lading or in the charter-party.

Mr Justice Brandon then said that the plaintffs’ argument was that an
arbitration clause in a charter-party could never be incorporated into a charter-party i
it was necessary to manipulate the wording of the clause because an arbitration clause
is not a clause which is germane to the shipment, carriage and delivery of cargo and
moreover that was so even if the incorporating clowse expressly referred o the
arbitration clause in the charter party. Mr Justice Brandon rejected that argument.
He said ar p 551, col 1; p 390

It was an ewmential element in the facts of the cases referred to that the words
of incorporation in the bill of lading were general words without specific reference w
United Kingdom
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the arbitration clause in the charterparty; the conclusions reached on the questions of
construction involved depended entirely on that circumstance; and the judgments of
lh:]ud;uvhuduﬁdedlhfulﬁmmbtmdmdunhnmdinhﬁthinfm

The present case is, in my view, clearly distinguichable, in that there are
added to the usual general words of incorporation in the two bills of lading the
further specific words “including the arbitration clanse®. The addition of these words
mmunmmm‘mﬂ:hu!hepimumrhrhﬂhnflnﬂqmtﬂdndth:

dumuum;mdzthnhﬂnfhd:.n;,md,dunumy 2 it obviously is, 1o
or adapt part of the wording of that clause in order to give effect o that
mlunmthmimdﬂriynfupmmﬂutﬂmuhmddhdnm
In The Varenna, [1983] 1 Lloyd's Rep 416 Mr Justice Hobhouse
422) 1w the first pant of thar ressoning without disapproval, although the
Appeal did not menrion The Rens K. hhﬂhmﬂﬂhﬂnmﬂdﬂﬁlmro

PAGE 17 :

[1994] 2 Lloyd's Rep 50 later cases. The firm of The Mai
Marmeini, [1988] 1 Llowd's Rep 452 in which Mr Justice Gateho follow The
Rena K on the ground that it was inconsstent with the Dhplock in
Miramar Maritime Corporation ¥ Halborn Oil Trading 2 Lioyd's Rep 129;
[1984] AC &76.

In the Miramar case shipowners sought cargo-owners liable for
demurrage a5 a result of o clame in 2 bill of provided that all terms

whitmﬂwufﬂndmrm-ﬁm’mwm:

nt of freight were to apply
o and govern the nghu of the parties con

» e shipment. Lord Diplock made
S\appeal was given so that the House of

I..nnhmldmmﬂurhemm:fmrt hich it was permissible to resort to verhal
1 100 in circumstances such # thiee’ser out in the dicts of Lord Denning MR
in The Anneheld which are quofed\ghgve. He said (in what Mr Justice Gatehouse
ndnn*'rib:dun'ﬁmlmphm: L :tplﬂmllpﬁﬂ
ha s more important that this House should take this
uppnnnmt}*niﬂitln; TV Ihuwhntmlhllnfhlhnt:hcr:umdﬂdl

clawse which purporiy fg ingm

not any rule of capst on that clauses in that charter-party which are directly

gment, carriage or delivery of goods and impose obligations upon

de¢ that designation, are presumed to be incorporated in the bill of
ihe dubstitution of (where there is a cesser clause), or inclusion in {where
oefr clause), the designation “charterer®, the designation “consignee of

w‘%nl‘iﬂm;haldu

House of Lords thus rejected the shipowners' claim for demurrage against

§ h'lr,lmn:ﬂﬂn:hnn:mnkﬂrmthn i the light of the reasoning in Lord

ock’s speech he should hold that since some manipulation would be required of
the arbitration clause in the charter-party which he held to be incorporated the parties
to the hall of lading were not bound by the arbitration clause in the charter-party to
arbitrate their disputes with the shipowners.

In The Oinowssin Pride, [1991] 1 Lloyd’s Rep 126 Mr Justice Webster took a
different view. There too the incorporating clause expressly incorporated the
ﬂmmdlu:mtht:h:ﬂu—puryhmmmlmpﬂlumnmrﬂpmndmmh
that clause applicable 10 disputes between the parties to the bill of lading. Mr Justice
Webster said (az p 130) that were it not for the decision of Mr Justice Gatchouse he
would follow The Rena K without hesitation and (st p 131) he gave these reasons for
disagreeing with the conclusion in The Nai Matteini:

. the waords of incorperation in Miramar were general words, not including
any q:u:il'il: mcarporation of the arbitration clause in the charter-party into the bills
of lading. The issue in that case has nothing to do with the question whether the
receivers were bound by the arbitration clause contained in that charter-party, but
only with the question whether they were liable for demurrage under it. Mr Steyn, as
United Kingdom
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he then was, in argument submitted that the case before their Lordships’ House was
entirely different from cases which concerned the question whether the arbitration
clause had been incorporated, and I can find no indication in the spesch of Lord
Diplock, with which all the other members of their Lordships' House agreed, that the
principle which he was enunciating, or

PAGE 18
[1994] 2 Lloyd's Rep 50 any of his reasoning, applied 1o cases of specific
incorporation of an arbitration clause such as exists in this case and such as existed in
The Rena K.
I agree with the decision and reasoning of Mr Justice Webster in that
For the reasons which he gave I do not think that there i anything in the reas
or the decision tn Miramar to cast doubt upon the reasoning and decisi
Justice Brandon in The Rema K. While my conclusion does not
point, | observe that Lord Brandon was a party to the decision in Mi
he agreed with Lord Diplock. “While u is, 1 suppose, possible thar he

about his decision The Rena K, that seems 1o me to be rather unli ; if he had
pot, it 18 inconceivable thar he intended to overrule it without re

The question remains whether the express reference tration clause
in ¢l | of the general conditions has the effect of i el 36 of the
charter-party or whether the effect of the clause on ¢ t*>which T have set out

the conclusion that the parties 1o the bill of to submit their disputes to
the jurisdiction of the English Courts but not rration.

Mr Cooper submits that the referepce’y ish law and jurisdiction” can
only refer 1o English law and 1o the Englis . Moreover he draws atvention to

Mﬂ.r&nmﬂidﬂmﬂhhmﬂtmnfﬁrﬂhﬂ% :ncln:lmg:ll.lu.:km

that it must refer only to the Engli tvef because if the draftsman had intended o
refer to arbitration he would have depe fo, as he did in cl 36, There is [ think some
force in these submissions Sussex accepts that if the clause stood alone
without ¢l 1 on the back ill of lading, the reference to English jurisdiction
would be a reference ish Court. However he submits thar the correct
nppmm:hur.n ill of lading as a whole and that the Court should not
mnfrb:tﬁ document on the ground of inconsistency unless driven
m:ic:.m
I ac ubmission thar the correct course is 1o try w give effect 1o all
the provisj bill. In my judgment if that awempt 13 made it leads o the
concluss can be given to both the clause on the front and the clause on
the is some overlap berween the clauses but, as I see it, no conflict. The
En;[ui:wnsdn:unnumtmnmmmﬂilmbmmlmmuhimmn,d
o the English Court retains a supervisory jurisdiction over the arbitration,
according to ¢l 36 i vo take place in England. In these circumstances [ see no
to disregard the specific reference in ol 1 1o the incorporation of the arbitration
clause.

In my judgment the arbirration clause s incorporated and, as Mr Justice
Brandon put it in The Rena K {sup) at p 551, col 1; pp 390-391,

- . . if it i pecessary, as it obviowsly 15, 1o manipulate or adape part of the

of that clause in order 1o give effect 1o that intention, then 1 am clearly of
opinion that this should be done.

Those considerations apply equally here. | therefore hold that on the tue
construction of the contract contained in or evidenced by the bill of lading (including
the arbitrarion clause in the charer-party incorporated in it) the parties to the bill of
lading agreed to submit their disputes 1o arbitration

PAGE 19
[1994] 2 Lloyd's Rep 50 in London.
Mr Cooper submits however that if the arbitravion cliuvse s 10 be
manipulated to vary the identity of the parties to it, it & no longer an arbitration
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agreement for the purposes of s 1 of the Arbitration Act, 1975 because it i no longer
an agreement in writing. [ disagree. In my judgment the conclusion which 1 have set
out above is reached by a process of construction of the bill of lading and of the
arbitration clause incorporated into it. Both the bill of lading and the charter-party
are documems in writing. In these circumstances it soems to me to be impossible to
say thar the arbicration agreement is other than in wniting,

Since it & common ground that the arbitration agreement, if there &5 one, is
not a domestic arbitration agreement, it follows that the defendants are entitled 10 2
sty of this action unless the defendants have taken a step in the action or the
agreement is inoperative on the ground of variation or waiver or estoppel. The
defendants have not taken a step in the action; so I turn to the submissions w
have been made under the heads of variation, waiver and estoppel. c >

Variation, watver and %

Mr Cooper submits that the defendants are not in any event ¥
ufthnmmnnnm;rmmdrhum?h:h:pﬂdmm?lhemuﬂb}r to
the dispute being determined by the Court. Alternatively he submits have
waived their right to rely upon the arbitration clawse or thar fronm
doing 0. He submits that the case is similar on the facts o H, [1962]
I Lloyd's Rep 172 and relies upon the events from the peri the issue of the

writ until now. Those events may be summarized as foll
At some time in 1992 the plainriffs arrested

obtain her release the defendanms’ P & | Club gave 1

found 1o be due “by a final arbitration award or of a competent court in

The writ in this action was served on » 1992 and on Mar 5, 1993 Messrs
Clyde & Co acknowledged service it on behalf of the defendanis,
Megotiations between Dres Dabelstein nnbthilfﬂfthrpliinﬁﬂiinﬂh{m
E}*&Eﬂmhﬁdfu&th{d&:n on or about Mar 10 in an attempt o
settle the dispute. Points of clai @nﬂdunﬂuliﬂ On Mar 29 the plai

ip:rdmmrndtlmrlwu a defence indefinitely subject to seven days’
notice. It was hoped that mtions would take place. The extension was
confirmed in writing on

the next day Ms a uihlﬂnﬂydt&ﬂnlﬂ:phﬂﬂﬁdhl:ﬂmdﬁnfﬂrﬂ
Dabelsiein & id it was agreed in effect thar the notice would be withdrawn
but thar if | did not revert within seven days Mr Salander would serve a
new noti event Ms Maxwell telephoned on July 14 and it was agreed that
the parni meet on Aug 18 or 19. However the plamiffs proved unable w
make tes and on Aug 16 Mr Salander telephoned to say that the first daves

his clients could make were Sept 16 and 17. Ms Maxwell said that she
have 1o take instructions.

On Aug 19 Mr Salander faxed Ms Maxwell saying inter alia that service of a
defence would serve to clarify the issues between the parties, terminating any
agreement 1o extend time for service of the defence as from seven days from receipt of
the fax and stating “"we hereby agree that the defence be served by Friday 3rd
September.” On Aug 27 Mr Salander and Ms Maxwell had a telephone converation.
According 1o Mr Salander during that conversation Ms Maxwell said that she had no
instructions regarding a withow prejudice meeting to discuss settlement and would
now be preparing a defence. That account is supported by Mr Salander's attendance
note. Ms Maxwell's account of the meeting is different. She says that she told Mr
Salsnder that her client was away on holiday and that he could not expect her at the
same time to defend the proceedings and to meet to discuss settlement. Mr Salander
agreed to refix the tme for service of the defence if she reverted within a week with
arrangements for 2 mesting. Ms Maxwell's account is supported by an attendance
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note which contains no reference to her saying that she would now be preparing a
defence.

It 5 convenient to consider whether there was any varation, waiver ar
estoppel before Aug 31. In my judgment, however the issue of fact as 10 the coatents
of the conversation of Aug I¥ i3 resolved, there plamly was not. There was no
agreement which could amount to a variation of the arbitration agreement in the hill
of lading and no unequivecal representation or conduct which could form the basis of
any waiver or estoppel.

| tum therefore to the events of Aug 31 when a further telephone
conversation took place between Mr Salander and Ms Maxwell, Mr Salander says that
Ms Maxwell offered a without prejudice meeting for Sept 16 or 17 and then referrgd
to the question of the service of the defence if the matter was not settled. Hr.'
Lhﬂnmq:ud:huﬂyd:ﬁ!ﬂu’l:hﬂmwmldmtldﬂfzmhr&p: -
that Ms Maxwell asked him to confirm the agreement in writing. He accorder
her a fax dated Sept 1 in which inter alia he wrote "we confirm our agres
your clients serve a defence by 30th September®. His attendance note‘won mn:'tim
agreement.

Ms Maxwell's account in her affidavit is not quite the sam bie* savs that she
ashed him to agree an extension of time for service of the\dties
Salander wanted to leave that until after the meeting of Scf
be necessary. She said thar she was not happy with tha hh
an extension then and there and suggested Sept 30, "" and also agreed that he
would confirm the time extension in writing. Msuttmdmnnutnmﬂudu
the words “Agree now. Service of Defence by 5

When Ms Maxwell received the fax of\§ept®1 she did not immediately reply
but on Sept 16 she sent a fax which o by CHE agreement to meet and continued:

You smid that you would srion of an extension for service of
defence until afier the meeting. 'We Zkeliid mmmlnnm]ﬁhﬁnptmhfmu}r
event which you agreed. It woul made no sense in that conversation to agree
to serve a defence and we did na

defen 30. The agreement must he viewed in the comext
! i to an exension of time for service of a defence
i B :h.tnii:pﬂﬁ,uwddm;k:nuummm
mmt% Sept 30 whatever

2 Lloyd's Rep 50 happened. Thus it makes no sense 1o hold that
a contract whereby the defendants agreed to serve a defence whatever

the meeting becase a sertlement might have been reached.
ft would perhags make more sense 1o say thar it was agreed that if the matter
not settled the defendants would serve a defence by Sept 30. However, there is
&wthﬂtﬂmmw. Maoreover [ can see no reason why Ms
Maxwell should have agreed on Auwg 31 that the defendans would serve a defence by
Sql.'!ﬂmdmcﬁnﬂhnr:grudthumnpp{mmnhr;mywmldhemmmth:

Tﬁmum‘dﬂn{mﬁt:ﬂhﬂgﬁhﬁ#ﬂm&!pﬂniﬂrﬁumﬂﬂum:hﬂ
defendants intended 1o waive their right 1o apply for a stay or that they made any
representation to thar effect either by words or conduer. Ms Maxwell says in her
affidavit that by August she was aware of the arbitrarion point. [ see no reason w
reject that evidence. In my judgment the only agreement that makes any sense is that
the defendants agreed o serve any defence by Sept 30, Thus if they did not, they
would not be in breach of contract but the plaintiffs would be able 1o sign judgment
in default of defence in the absence of an application for a stay.

There may have been a misunderstanding between Mr Salander and Ms
Maxwell but the evidence does not in my judgment show that the defendants agreed
to serve a defence and not to apply for a stay. The position is much as in the recent
decision of the Court of Appeal in Lawson v Midland Travellers Lid, [1993] 1 WLR
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735, where there was an agreement between solicitors to "extend our time for service
of the defence until 14 days after” a particular event. It was argued that the agreement
amounted 1o an agreement 1o extend time for service of the defence but not for
applying 1o set aside the writ. Lord Justice Stuan-Semith sad (at p 742):

I can see no basis for this construction. If, as in my opinion is the case, an
extension of time for service of the defence automatically involves an extension of
time for applying under Ord 12 r 8(1) a plaintiff who wishes only to extend the time
for the former but not the latter purpose, must expressly say so in granting his
consent. [ see no reason why he should not do so, if he is so minded; though this
will draw attention to the defective service which he may hope, perhaps forloraly,
that the defendant has overlooked,

Just as RSC, O 12, r § provides that an application under that rule
made within the time limited for serving a defence, 5o s 1 of the Arbitration
provides thar an application for a stay may be made at any ume before
takes a step in the action or serves a defence. Thus even an agreement a
defence by a particular date would not in my judgment without more i toan
agreement not to apply for a stay or to a representation not to do d, as Mr
Sussex submins, be egui

In all the circumstances none of the events 1o looked =t
individually or together, supports the submussion tha been any relevant
varistion of the contract or any I } uct such as might
found a waiver or estoppel. In amving at this 1 have not found the
decision in The Elizabeth H, {sup) of particular ass; was simply a decision on

its own facts,
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For these reasons | have
entitled 0 a stay of this acg
DISPOSTTION: Juedpment

conclusion thar the defendamts are

# 1 of the Arbitracion Act, 1975
y SOLICITORS: Clyde & Co; Dres
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PAGE 11
LEVEL 1 -2 OF 2 CASES DAVAL ACIERS D'USINOR ET DE SACILOR
AND OTHERS v ARMARE SRL (THE "MNERANO")
QUEEN'S BENCH DIVISION (ADMIRALTY COURT)
[1994] 2 Lloyd's Rep 50 HEARING-DATES: I December 1993
2 December 1993CATCHWORDS:  Bill of lading - Arbitration
clause - Incorporation ~ Stay of action ~Plaintiffs not charterers of vessel - Bill of
lading incorporated "all termsand conditions . . . and arbitration clause of the
Charterparty” — Disputebetween defendants and plaintiffs - Whether bill of lading
mcorporatedarbitration  clause -~ Whether defendants  entitled w0 stay
action. HEADMNOTE:  Under a bill of lading dated Oct 26, 1991 a consignment 4
248 cylinder steelhot rolled coils were shipped on board the defendants’ ship
nFuunanfnrnmqemMun&thhhn Thel:uﬂud’

lmdhy&rpﬂlmmumlﬂhnmmdm
:Ewhmhwﬂfhmdumnunfww

was common ground thar the charter-pany refe
Gencon form dated July 2, 1990 between Cargill ers and the fourthplameiffs
Korf Shipping GmbH as charterers. The i

and was in effect 2 contract of affreightmen

{ ufla:ﬁ::g:ndhntpmudmu:fthﬂt

|:| 36. That should any dispute arise
b:t‘l'n:nth:ﬂrum.mdﬂ 1 ﬁlm:nu'mdupm.&lhﬂhdﬁumﬂdm

£

E
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PAGE 12

[1994] 2 Lloyd's Rep 50 The plaintifls claimed damages in respect of alleged
seawater damage andrusting said to have been caused to 71 of the coils. The writ was
served on thedefendants on Nov 4, 1992, The defendants contended that the contract
of carriage contained in orevidenced by the bill of lading contained an arbitration
clause and that theywere entitled to a stay of the action under 5 1 of the Arbitrarion
Act, 1975, Th:phmnfﬁruhm;tt:dthﬂﬂnubnrm“dmwmmmpumﬂ
andthat if it was it was not apt o submit disputes berween the
anddefendants w arbitration because the plaintiffs were not charterers of thevessel.
Thtphimdﬁﬁlnhumnﬂndﬂdihﬂ!hndﬁfm:hmwmmmuywmtmmkdma
stay of the action on the ground that they had agreed to vary thecontract by

to the dispute being determined by the Court Alternarively they argued tha
&Fmdmuhudmedﬂmun;humrd}rnmhzuhmumdlmmﬂux
mwdfrmdﬂmim —Hdd.hr'!ﬁ{#dmﬂﬂ{ﬂﬂﬂﬂ.rhu{l}

an arbitration clause, the of incorporation in ui
Hm;mmpﬂﬂymftrm:h:#bumndmmrhe arty; the
onlypossible exception to that principle was where there were gene in thebill
n”iﬂithlih:aﬂmnmndmmlh:durmm"u 0 s trus

comstruction without any verbal manipulation to include dispubesadd
lading and between the parties to the bill of lading (see p52 ol I{l}rjlﬁnfd!
:hu‘t:-u:prml}'mfnrndtumydupm htwmthcicrhmmudﬂ
not therefore cover disputes berween the owners andthe parties to the contrac
contained in or evidenced by the bill of lading
wording; the arbitration clause was notincorporaged\unMss it was expressly referred o
in the bill of lading; and thearbitration clause Wgs ®xpressly referred to in cl 1 of the

ith } ﬂlupﬂmll,pﬂnnll}, (k)
the correct course was to give effect 1o he\provisions of the ball;if thar amempt was
made it led to the conclusion thar eféf dowdd be given woboth the clause on the from
and the clause on the back of the nl ol lading;there was some overlap but there was
no conflict; the notion of Engl sdiction was oot inconsistent with a subhmission

mlrhmmdm]}ﬁm'&mrﬂnmdlmpﬂmmudennm
thearhitration which d mdlﬁwlﬂtﬂhphn:mfnghnd.thnuﬂ
noreason 1o reference in ¢l 1 w the incorporation of
thearhitration , ol 2 p 55, cal 1) (4) the arbatration clause was

construction of thecontract contained in or evidenced by the
thearbitration clause in the charter-party mcorporated in it)
of lading agreed to submit their disputes to arbitration in London
o (5) on the evidence there was no agreement which could amount 1o
the arbitration agreement in the hill of lading and oo
resentation of conduct which could form the basis of any waiver or
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PAGE 13

[1994] 2 Lloyd's Rep 50cstoppel; and there was nothing in the exchanges between the
parties to suggesithat the defendants intended to waive their right to apply for 2 stay
or thatthey made any representation to that effect either by words or condocy
thedefendants were entitled 1o a stay of the aczion under s 1 of the ArbitrationAct,
1975 (sec p 36, cols 1 and 2; p 57, col 1).CASES-REF-TO:Annefield, The (CA) [1571]
1 Lioyd's Rep 1; [1971] P 168; [1970] 2 Lloyd's Rep252:Elizabeth H, The [1962] 1
Lloyd's Rep 172;Federal Bulker, The (CA) [1989] 1 Lloyd's Rep 10%Lawson v
Midland Travellers Lid, (CA) [1993] 1 WLR 735;Merak, The (CA) [1964) 2 Lloyd's
Rep 527; [1965] P 223;Miramar Maritime Corporation v Holborn Oil Trading Led,
(HL) [1984] 2 Lloyd'sRep 129; [1984] AC &76;Nai Matteini, The [1988] 1 Lloyd’s
452;0inowssin Pride, The [1991] 1 Lloyd's Rep 126;Rena K, The [1978] 1 Lloyd"
545; [1979] 1 QB 377;Thomas (TW) & Co Ltd v Portsea Steam Ship Co
[1912] AC 4;Varenna, The [1983] 2 Lloyd's Rep 592 INTRODUCTION:
an application by the defendants Armare Srl that the action broughtby i
Daval Aciers D'Usinor et de Sacilor, Dong Ah Consortium, DongARNCaonstruction
Co Lid and Korf Shipping GmbH for damage to their cargo on boardihedefendants”
vessel Nerano be stayed on the ground that the contract ofca ntained i
n1dm:=dhrth:hﬂ!ufh:hn;mmqnmdtmhmtmn

Susex for the defendants; N Cooper for the pladi
JJUDGMENTBY-1: CLARKE JJUDGMENT-1:

plaintiffs claim damages in respect of allegedeeawater and rusting said to have
hmnc:.'nl-ud 1w 71 our of a consignmental 248 hot rolled coils which

on board thedefendams” ship N%Dﬂ in France for carriage to
Hmldﬁr:gilnhbﬁundrrnhﬂuﬂ:dl 26, 1991. The defendans,
who are the registered owners of the thecontract of carriage contained
in or evi by the bill of lading arbitration clause and that they are
entitled to a stay of this action Arbitration Act, 1975. The plaintiffs

resist the defendams’application

The first question for consideration is
whether the hill of ladinginco

an arbitration clawse. It is not I think in
dispute thar thecomract of i contained in or evidenced by the bill of lading
s tharthe question is he bill of lading incorporates an arbitration clawse. The
first plaintiffs are the named in the bl of lading. k&

R
.%((’
o
S
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PAGE 14

[1994] 2 Lloyd's Rep SQalleged in the statement of claim that the second and third
_plmﬂshnumﬂnl&nulthzhﬂnfhdm:mdthnthqrmmnhdmmdeJt
Theyare sccordingly bound by its terms. The hill of lading is signed by
Cargilllnternational SA of Antigua ("Cargill”) but contains an identity of carrierclause
mr:ﬁnufﬂnhuthﬂﬁumﬂwwmﬂﬂtﬂmmm

iffs as shippers and the defendants as shipowners. On the face of the bill of
lading there is a clause in capitl letters whichreads as follows: THE CONDITIONS
AS PER RELEVANT CHARTER PARTY DATED 02.07.1990
AREINCORPORATED IN THIS BILL OF LADING AND HAVE PRECEDENCE
IF THERE IS A CONFLICT.ENGLISH LAW AND JURISDICTION AP
That clause was not part of the oniginal printed form of bill of lading, butit
that it was printed on the form actually used before any of the typedwo
added with reference to this particular shipment. Clause 1 of theconditions
on the back of the document (which is undoubtedly pant ofthe onginal a8
follows: (1) All terms and conditions, libertics, exceptions and arbhgatipn clause
ofthe Charterparty, dated as overleaf, mhmwuilmmrpunt:d N\ I common
;rnunﬂfhunh:'&lmr—pnyrl&rmimulw:h:m i

July 2, 1990 hﬂ?ﬂﬂ_@:&z_?‘fm o @ as
charterers. Korf are named as mhpla.im:iﬂitmtnn" idmm:r_.'nnthl.'ir

contract of affreightment for 2 aumber of vo : lnHmi:lHn‘p Clause
24 provided in part as follows: The following t ped on all Bills of
under this contract: "Theconditions as per relevage ijrda.::dznd]uh' 1990
are incorporatedin this Bill of Lading and if there is a2 conflict.
English Lawand Jurisdiction applies.” e

erers the maner indispute shall be

uydqmu:mehtwun r_he{'_'l'wn.eu d Tk

' frding-to the ArbitrationActs, 1975 10 1979 and
b and English lawto govern. Mr Charles
defepdants that o 36 of thtchﬂ.:r—p:m‘ru
i th:tuu pt_tosubmit dispute:

:\ dl.u‘l.m:rnuftllvmd Mr Sussex submits that the

bill of ladi construed as a whole andthar if that is done the arbitration
clause bas vely incorporatedinto the bill of lading. Mr Cooper submits
that the the front of thebill of lading is inconsistemt with that on the back
and theapproach of the Courts to the incorporation of arbitration danses
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PAGE 15
[1994] 2 Lloyd's Rep 50lading, it should be held that the clause 1 net incorporated.
He furthersubmits that in considering the question of incorporation it is importam
toconsider whether the clawe in the chamer-party is apt to apply to the bill oflading
contract and that where, as here, the clause cannot spply to the partiesto the bill of
lading contract without manipulation it must be held that theclavse = not
incorporated.  There have been many cases in which the Courts have considered in
whatcircumstances an arbitration clause in a chaner-party is incorporated in a billaf

lading, mmmﬁﬁmﬂmdﬁmmm%@
Bulker, (198571 Llopd’s Bep 103, The Court of Appeal therereiterated the general

principle that a stnct test of incorporation is applied. That uthatpnnﬂwwdi
ncorparation are not apt to incorporate anarbitration clawse in a charter-party 1
bill of lading. Thus {subject toone possible exception) a term incorporating
conditions and exceptionsof the charter-party does not hawve the effect of |
the arbitrationclause: see for example TW Thomas & Co Lud, [1912] The
Anncficld, [1971] 1lloyd's Rep 1; [1971] P 168, 'J.'.I::‘I.I’nn:nna. [:I.Ell]- s Rep
mﬁmwnﬂkﬂ'h } [_OrgeT 50 gl LA L it arbi 100
_clause the clavse ofincorporation in the bill of -,..‘-‘--...
. E arbitraionclause in the charter-party. Lhe only posm _.,fr__._-

menIhhﬂnihdnqu e grhitration clawsemn the

& COoMSimaciion a TTm"-‘mr T iy

:mluﬂ:iﬁlpﬂﬂmﬁrdﬂbﬂﬂh:ﬁqmﬂ réen thepartics to the bl of
Ii.dm.:. [ add Thai posiible excrpuon becawsq wfme of the cases suggest that
mdmiﬁirmmrdln gh, Ayrcimstances: see in  particular
TheAnnefield, [1970] 2 Lloyd's Rep 252 at p 28, ¢l 2; [1971] P 168 at p 173 perMr
Justice Branden; [1971] 1 Lloyd's Rep a1 pgNIFM] P 168 at p 184 per LardDenning
ME, The Rena K, [1978] 1 Lloyd's Reb 585 St pp 550-551; [1579] 1 QB 377a pp
389-390 per Mr Justice Brandon, The Vafenfia, [1983] | Lloyd’s Rep 416 at p422 per
Mr Justice Hobhouse a1t firmt instgndg apd The Federal Bulker {sup) perLord Justice
Bingham at p 108 (at least if thinge words include a referenceto “clauses® in the
charter-party) but compare Q'he_Verenna, [1983] 2 Lloyd's Rep3%2 per Lord Justice
Oliver at p 599 and The-Relleral Bulker (sup) per Lordjustice Dillon at p 111. I
appears that the Courgs i have considered thedecision and dicta in The Merak,

[1964] 2 un'j"di R

S-JFﬂl-hwnuuﬂlppmnhndﬂlmmr]uum“y
However that o

be, 1 the instant case ¢l 36 of the charter-party expresslyrefers to
thtnlrnu'lmdﬂgn_a_m w0
lntlrhtp:mumlhtcmmmmnm mor evidenced by the
OUL SO mipelatjon of its wording. IEIOllows, on (hE auLROrInes,
[ tedunless it is expressly referred 1o in the
Mlﬁu.lm mrmﬂ}mn}ithﬂth:uhﬂuumd:uuuuprﬁdrrdﬂrﬂd

quﬂ:-: generalconditions on the back. The question is in those
the clause is inco wthe light of the clause on the from
il of lading which 1 have set outabove an the warding of cl 36

@ ﬁ:l;ﬂ____dggdm owners and charterers. 5o far as the latter point is
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PAGE 16

[1994] 2 Lloyd's Rep 50are a number of cases in which the Court has held that wide
words ofincorporation are not apt to incorporate an arbitration clause because
theclause in the charter-party i not wide enough to apply to the parties to thebill of
lading. In this regard Mr Cooper relies for example upon The Annefield(sup) per
Lord Justice Cairns, [1971] 1 Lloyd's Rep 1 at p 5; [1971] P 168 ar p186. However,
in none of those caves was there an express reference in theincorporating clause in the
bill of lading to the arbitration clawie in thecharierpafty. The firm case which has
been brought 1o my attention in whichthere was such a clause is The Rens K {sup).
In that case Mr Justice Brandonafter referring 1o the distinction drawn in the
authorities between clauses & relevant charter-party which are directly germane
the shipment, carriageand delivery of the covered by the bill of lading and
d:mﬂ.whbrhuemdjm:d tmm:J:mmen,utnmﬂuﬁnlhvmg

from thejudgment of Dienrung MR 1n d,[ﬂ?l]lﬂnrdi%‘:
4, coll; {IWI]PIHHPIH Iwmﬂdn}rdulld.lunwhh:hudmﬂy to
the subject mamer ofthe bill of lading (that i, 1o the 28 0]
of poodsjcan and should be incorporated invo the bill of lading cop ugh
itmay involve a degree of manipulation of the words in order @ ifrh.rlulluf
I.H:I.I.ﬂ.l,. But if the clause s one which is not thus directly gefigh

into the bill of lading contract unless it is dofisegplitily in clear words
either in the bill of lading or in the charter-party. MrJustice Brandon then said that
the plaintiffs* argument was that anarbitration MNcharter-party could never be
mmpmit:d:ﬂui:hu‘t:r—put}rlfnwu i the wording of the
clausebecause an arbitration clawse 15 not which i5 permane to the
shipment,carnage and delivery of cargo, reover that was so ecven if
theincorporating clause expressly arbitration clause in the -
Mr Justice Brandon rejected that argum said at p 551, col I; p3®0: It was an
mnﬂdeLh:ﬁmnfth: - to that thewords of incorporation in
th:bdiuﬂadm;wﬁ':p:nnﬂ ds i mﬂrpinﬁmfnm:cmth:nhmmdluc

s quEsLIons

.Mrj:upud;muuuhhe]udguﬁndﬁﬂdﬂd

gerstood in the light of it.  The present case is, in my
in that there areadded to the uvsual general words of

he addition ofthese words must, a8 i1 seems 1o me, mean that

oflading intended the provisions of the arbitration clause in the

wapply in principle to disputes arising under the bill of lading; and, if it

i obviously 15, to manipulate or adapt part of the wording ofthar clause

i ive effect to that intention, then | am clearly ofopinion that this should
A In The Vareana, [1983] 1 Lloyd's Rep 416 Mr Justice Hobhouse referred (at
the first part of that reasoning withowr disapproval, although the Courtof
did not mention The Rena K. It has however been considered in two

D
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PAGE 17

[1994) 2 Lloyd's Rep S0later cases. The first of those is The MNai Matteini, [178§] 1
Lloyd's Rep 452in which Mr Justice Garchouse did not follow The Rena K on the
ground that itwas incomsistent with the speech of Lord Diplock in Miramar Maritime
Corporationv Haolborn Oil Trading Lid, [1984] 2 Lloyd's Rep 129; [1984] AC &76.
In the Miramar case shipowners sought to make cargo-owners liable fordemurrage as a
result of o clanse in a bill of lading which provided that allterms whatsoever of the
except the raie and payment of freightwere to apply to and govern the

rights of the parties concerned in the shipment Lord Diplock made it clear fat p 131,
col 2; p 683) that leave 1o appeal wasgiven so that the House of Lords could consider
the extent if any to which itwas permissible 1o resort to verbal manipulation ;
circumstances such as thoseset out in the dicta of Lord Denning MR in The A
whﬁmquumdabuwH:mdﬁnwhnM:ImGiwhmm&dn
emphatic passage™jat p 134, col 2; p 688: . . . I regard it, however, as
LhﬂThanu:ihmddﬂkﬁhumpurﬁnlryulnm;mﬂmmﬂylhi
h“ﬂhﬁqﬁ:mnndﬁdl:lmwh:hpmmmlmntMufi

-parcy = '
goods and impose obligations upon “the charterer® yalg\iMat designation,
arepresumed o be incorporated in the bill of lading with/th herirurs
there is a cesser clause), nrmdmnml,‘whﬁt :

designation "charterer”, the designation "consignes o
The House of Lords thus rejected the shipe ;

cargoowners.  Mr Justice Gatehouse took the '-s‘ b
in LordDiplock’s speech he should hold th some manipulation would be

requiredof the arbitration clause in r-party which he held tw be
incorporatedthe parties to the bill of 1 not bound by the arbitration clause
inthe charter-party 1o arbitrate their ith the shipowners. In The Qinoussin
Pride, [1991] 1 Lloyds Rep 126 Mr Webster took adifferent view. There 100
the incorporating clause incorporated thearbitration clawse in  the
charter-party but some was required tomake that clause applicable to
disputes between the papties, ¥ the bill oflading. Mr Justice Webster said {at p 130)

that were it not for th

ofdr Justice Gatehowse he would follow The Rena K
p1]1}hnpwrhuerummfﬂrdiu;ﬂein;md:ﬂu
Eini: . the words of incorporation in Miramar wers
; }'lpu::F incorporation of the arbitration clause in the
hﬂllnfl:.du:; The issue in thar case has nothing to do with the

gy’ the recervers were bound by the arbitration clause contained in
e v, but only with the question whether they were liable for

nder it. Mr Steyn, as he then was, in argument submirted that the case
Lordships' Howse was entirely different from cases which concerned
tion whether the arbitration clause had been incorporated, and [ can find
indication in the speech of Lord Diplock, with which all the other members oftheir
Lmddanm:grEd.ﬂmdupnnupizwhmhhwmumnr
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PAGE 18
[1994] 2 Lloyd's Rep 50any of his reasoning, applied 1o cases of specific incorporazion
of anarbitration clause such as exists in this case and such as existed in The RepaK. |
agree with the decision and reasoning of Mr Jumice Webster in that case For the
ressons which he gave | do not think that there s anything in thereasoning or the
dmmnnmﬂrmtumdnﬁtumthmmmdﬂn‘umn&ﬂr]tﬂn
Brandon in The Rena K. While my conclusion does notdepend upon this point, 1
nhumthnhdhminnmapmymlh:dwﬁminhﬁnnmmddmheqrmﬂ
with Lord Diplock. While it is, I suppose,possible that he had forgotten about his
decision The Rena K, that seems to meto be rather unlikely and, if he had not, it 15
inconceivable that he intendedio overrule it without referring to . The quest
remains whether the express reference to the arbitration clausein l 1 of the ge
conditions has the effect of incorporating ¢l 36 of thechamer-party or wh
effect of the clavse on the fromt which T have setout above, when i
context of the whole document including ¢l 1.leads to the conclusion that
te the bill of lading agreed 1o submirtheir disputes 1o the junsdiction B the
Courts but not vo arbitranon.  Mr Cooper submits that the i

and jurisdiction™ canoaly refer 1o English law and 10 the Engl . Moreover
he drawsattention 1o the fact that the provenance of is o 24 of
thechamer-party, where he says that it must refer cnly 10 Courtsbecause if

rb:dnl‘m:nb:dm:md:dmrd’:rwa:hmtmh: doneso, as he did in
¢l 36, There is | think some force in these submission
t]:nlfdmnlamrtund:luumthumdlnu

umenryuulmdnuqmdnm gcoept the submission that the correct coume

is 1o try 1o give effect woall the pro A

is made it leadsio the concluion ghtg effect can be given to both the clause on the

front andthe clause on the b umm:mrn-lapbﬂvmth:dmbu,ul

seeit, no conflict ThEnglﬂh]m-mﬁcﬁunnm;mmmmh
rhitration rbmuuth:En;lthnmm

In these mmnmdunpnfrhupmﬁ:m&rmmdimﬂ:
incorporation bitration clause.  In my judgment the arbitration clause is
incorporated : JusticeBrandon put it in The Rena K (sup) ar p 551, col 1; pp
390-391 s necesmary, a5 it obviously is, to manipulate or adapt part ofthe

clause in order to give cffect to that intention, then 1 amclearly of
this should be done. Those considerations apply equally here. 1
chitunth&tnﬂfnuﬂuntmnnfthﬂmnﬂutmuunﬁdmnrmﬁmmi
h:[l.ufl ading(including the arbitration clause i the chaner-party incorporated
theparties to the bill of lading spreed to submit their disputes 1o arbitration

N
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[1994] 2 Lloyd's Rep 50in London. Mr Cooper submits however thar if the
arbitration clause is 1o be manipulatedio vary the identity of the parties to it, it is no
longer an arbitrationagreement for the purposes of s 1 of the Arbitration Act, 1975
because it & nolonger an agreement in writing. [ disagree. In my judgment the
conclusionwhich I have set our above is reached by a process of construction of the
ballof lading and of the arbarration clause incorporated into it. Both the bill oflading
and the charter-party are documents in writing. [n these circumstancesit seems to me
to be impossible to say that the arbitration agreement is otherthan in wnting. Since
hhmmmpmﬂthuth:uﬁtmimapmm,iithmhmnimﬂlm:
arhitration agreement, it follows that the defendants areentitled to a stay of this

unless the defendants have taken a step 1n theacnion or the agreement s inoperats

the ground of variation or waiver onstoppel. The defendants have not taken

the action; so [ turn to thesubmissions which have been made under of
vanation, waver andestoppel.  Variation, waiver and estoppel Mr i
that the defendants are not in any even: entitled to a stayof this action thﬂ"p"nllﬂ.d
that they have agreed to vary the contract byvagreeing to the di
by the Court. hlmuLH[Thtruhm;mhl-tlhqrhinﬂwed
the arbitration clause or thatthey are estopped from doing :

to rely q:nn
mits that the

s*Rep 172 and relies

now. hose events
arresied the vessel
C].Ith'l‘E undertaking
n award or judgment of a
wai served on Mov 4, 1992 and
----'_‘fr:- service af the Iﬁﬁlnﬂbﬂhlllﬁhhc
heliyein & Passehl on behalf of the plaintiffs
. fendants began on or abowr Mar 10 in
o I'd:.m:m:trm:lmhhrl? On Mar28

service of a defence indefinitelysubject to seven

her negotiations wouldtake place. The extension

tﬂtnumﬂﬂnﬂd!-!&mm?hrﬂmmhm[ii&ﬂi
upon the eventsfrom the period from the issue of the

may besummarized as follows. At some time in 1
at Fos. In order toobtain her release the defe
tnpnfmynunfmndmhedu *by a
competent courtin England®. The writ in thi
on Mar 5, 1993 MessrsClyde & Co
d:ﬂ:ndlnuﬂn;ntummb:twnm'ﬂm

was in On July 7 seven days' notice terminating the
eXtension Lime was g Emhenmdayl-hhhwﬂufumﬂyd:!:m
telephoned Mr resDiabelstein & Passeh] and it was agreed in effece thar
the notice drawn but that if Ms Maxwell did not revert within seven
days Mr serve a new notice. In the event Ms Maxwell telephoned on

that the parties would meet on Aug 18 or 19. However the
le to make those dates and on Aug 16 Mr Salander telephoned wo

dzm#hithhrnﬂhhthmucmﬂdmahm&phlﬁmdl?lh
id thar she would have vo take iInstructions,
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[1994] 2 Lloyd’s Rep 50 On Aug 19 Mr Salander faxed Ms Maxwell saying inter alia
that service of adefence would serve to clarify the issues between the parties,
terminating anyagresment 1o extend time for service of the defence as from seven days
hwnmptufth:h:mdmng “we hereby agree that the defence be served
byFriday 3rd September® On Aug 27 Mr Salander and Ms Maxwell had a
telephoneconversation.  According to Mr Salander during that conversation Ms
Maxwell saxdthat she had no instructions regarding a withour prejudice meeting 10
discusssettlement and would now be preparing a defence. That account is supported
byMr Salander's attendance note. Ms Maxwell's account of the meeting isdifferent.
She says that she told Mr Salander that her client was away onholidey and tha
could not expect her at the same time to defend theproceedings and to mert to dj
settlement. Mr Salander agreed to refix thetime for service of the
reverted within a week with arrangementsfor 2 meeting. Ms Maoowell's
supported by an attendance note whichcontains no reference to her sayi
would now be preparing a defence. It is convenient 1o consider w

any variation, waiver orestoppel before Aug 31. In my judgment the squs
of fact as 1o thecontents of the conversation of Aug 27 is resol plainly was
not. There was no agreement which could amoumt wion  at  the
arbitrationagreement in the bill of lading and no T T
conducrwhich could form the basis of any waiver or wern therefore 1o the
events of Aug 31 when a further telephonecon place between Mr
Salander and Ms Maxwell. Mr Salander sa offered 3 withow
prejudice meeting for Sept 16 or 17 and the question of the service of

the defence if the matter was notsestled.
Co's clients would serve adefence by
confirm the agreement inwriting. He

sent her a fax dated Sept 1 in which
inter alia hewrote “we confirm

that your clients serve a defence by
I0thSeptember®. His atten onfirms that agreement.  Ms Marwell's
mmhu:ﬁdnmum' same. She savs thatshe asked him o agree an
extension of tme for servi h# defence but thatMr Salander wanted to leave that

until after the meeting of-Sep hecause itmight not be necessary. She said that she
was not happy with t} &i hat shewanted to agree an extension then and there and
suggested  Sept dgreedand also agreed that he would confirm the time
extension in I's artendance note includes the words "Agree now,

Servioe of Defe }I:th&pttmhtr When Ms Maxwell received the fax on Sept 1
id not’ ipmittiately reply buton Sept 16 she sent a fax which referred 10 the
hi\meéet and continued: You said that you would leave the question of an
it top service ofdefence umtil after the meeting. We asked for an extension 10
dmber inany event which you agreed. Tt would have made no sense in that
ion toagree to serve a defence and we did not agree it.  In my judgment the
ment amounted to no more than this. Ms Maxwellagreed 1o serve any defence
Sept 30. The agreement must he viewed in thecontext of many previows
discussions relating 10 an extension of time forservice of a defence. Moreover, as is
said in Ms Maoxwell's fax of Sept 16, itwould make no sense 1o agree 1o serve a defence

by the Sept 30 whatever
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[1994] 2 Lloyd's Rep 50happened. Thus it makss no sense to hold that the parties
made 3 contractwhereby the defendants agreed to serve a defence whatever happensed
at themesting because a scttlement might have been reached. It would perhaps make
maore sense to say that it was agreed that if the matterwere not scttled the defendants
would serve a defence by Sept 30. However,there is no suggestion that that was the
agreement. Moreover [ can see noresson why Ms Maxwell should have agreed on Aug
31 that the defendants wouldserve a defence by Sept 30 and in effect have agreed that
no application for astay would be made in the meantime. There s nothing in the

between the parties that suggests that thedefendants intended to waive their
right to apply for a stay or that they madeany representation to that effect either
words or conduct. Ms Maxwell saysin her affidavit thar by August she was
the arbitration point. [ seeno reason 1o reject that evidence. In my j
only agreement that makesany sense is that the defendants agreed 1o serve
by Sept 30. Thusif they did not, they would not be in breach of the

plaintifiswould be able to sign judgment in default of defence in
snapplication for a stay. There may have been a misunde

Salander and Ms Maxwell butthe evidence does not in my | that the
defendants agreed to serve adefence and not to apply for a > ition & much
as in the recentdecision of the Court of Appeal in idtand Travellers Led,
[1993] 1 WLR735, where there was an itors to "extend our

agrecment
time forservice of the defence until 14 days after” a pafu event. It was arguedthat
the agreement amounted to an agreement to ext i B
not for applying to set aside the writ. Lord Juss
see no basis for this constraction. [{,.'uu:l
for service of the defence suwtomaticall
under Ord 12 r 8{1) 2 plaintiff who wi
not the later purpose, must
why he should not do so, if be i
defective service which he
overiooked. JmﬁR.S-C
bemade within the u

i the case,an extension of time
anextension of time for applying
extend the time for the former but
in granting his consent. [ see no reason
iaded; though this will draw antention 1o the
perhaps forlornly, that the defendant has
prmndurh:t:u:pp]munnnndﬂﬂnlml:m:r
serving 4 defence, so 3 1 of the ArbitrationAct,
for a may may be made at any time beforethe
action or serves a defence.  Thus cven anagreement to
ar date would not in my judgmentwithout more amount

™o apply for a stay or to arepresentation not to do so. [t would,
hthits, be equivocal.  In all the circumstances none of the evenis w
foked atindividually or topether, supporis the submission that there
1 evant variation of the contract or any unequivocal representation or
h as might found a waiver or estoppel, In amving at this conclusion 1

wapt found the decision in The Elizabeth H, {sup) of particular assistance. Itwas
sly a decision on it own facts.
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[1994] 2 Lloyd's Rep 50 For these reasons | have reached the conclusion that the
areentitled to a stay of this action under 5 1 of the Arbitration Act,
1S75DISPOSITION:  Judgment accordinglySOLICITORS: Clyde & Co; Dres
Dabelstein & Passehl
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