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|64 LLOYD'S LAW REPORTS [1994] Val. |

Pant 2 The “ Smpellc Grace"™ |8, (Com. )
Therefore, subject o further arpument and QUEEN"S BENCH DIYISION
the question ol costs, the order ol the Court on (COMMERCIAL COURT

ihe inal of this originating summons will be

ommiined 1o declanng that: (1) There was an

agreement between the plaimtiffs and the Ot 4 and 5, 1993
defendanis 1o refer to srbitration the dispuie

between them under the trme charier doted ;
Feb. I8, 1987, (2} The plaintiffs commenced R T 3 Ny
arbatration procecdimigs ngomst the defendants AGGELIRT C Flﬂﬂﬁtﬂﬂl’ﬁmﬁ
on Jan, 31, 1992 and thereby brought sui MARITIMA 'S A
againsl the defendants for the purposes of the &

Hugue Rules. (31 The defendants have, sccord- PAGNANN p A

ingly, not been discharged by the clause pars-

mount and art, [, r. 6 of the Hague Hules (THESANGELIC GRACE™)
from any liahility they may be under to the \

plumibifix,

BEfore M. Justice Rix

Arhitwation — Jurisdiction — Vessel collided wit ligh-

g denisg v — Whether clalms mede i Losdon md

imltaldy withim arbstration claose snd withis jursdie-

- { Atem of Losdon arbdtraters — Whether charteren
shouid he resirmined from procesdimg in ltaby.

The plaimisfi Panamonsen company wene ownen
al Ampdiie Cirace whnch they let 16 the Ttalian dbar.
terers for the carriage of gram from Rio Grende 1o
e sinle pores an b ltelias Adratic, The chaner
dated Ovr. I, 1992 cominined an amended Ceanpo-
cof mrbwirution clagse which prowveled mber afia:

All deputes from time te time arisng oot of the
i comnbract shafl . | be rederred 1o e artisrament
i ol ren arfsiraioss caffang on business in Loo:
i don

The charterer nosminaied Clioggia o a dis
charge port and became entitled under & el
Liggies hghlening claise o sne Chaoggia rosd
for lightrnang Eghterage opertiom

The charterors called for discharge ineo Cloatiaran
unpivecred open “flonmng elevator™ whch they
awned. The twa vesseds were moored alongside

= cach other fior the purpose iof the dscharging ger-
- sl Dufeng delenorating weather condisioms =
Deccmber, |92 the master of Angelic e
deemed i prudent bo mmave her posaison. Dranng the
mameusTe Che mawnng limes conneciing the wo
vessels either parted or were relensed on the: ndvicr
of the masier of Clodde snd Be 3 resuly conincd
sugisrredl hatween the fwo vesels damaging both

N
\ Flllll.'l*lllr: e cusgally Benk guaraniccs Were
“‘ N\ euchenged between the parties im Haky
\ Cim Jam. 15, 1093 the reeeis ol=aleed leave ex

[WIFhE b e h omiginating somamons on the chas
lerers in [taly claiming & declarution that the clains
End criss-claims arsing ol of the imcdent were
prapely jesbcable by arbvimmbios in London aid
that the charterers be restrzined lrom commening
pereeedings en respeet al any such cleims otherase
than by arbimation in London. The ongensung
wnmmons was sacd on Jan. 18 and sereed o Bialy
ma Jan, 25 and om lan. 3T the owners comeenoed




f1984] V. 1 LLOYD'S LAW REPORTS 169
UE 1{-5-11 E‘l.:l] Th"'kq‘h Grmoe"

artiirnison  procesdisgs, The chamerens com-
menced proceedings in Vemor on Feh. 9

Cha Apr. 30 ibe owners served pounis of claim in
the arbitratson and on July E6. 1993 ke charterers
scrved poimis of defence and coumerclaim in thas
arbwtrabion

The psues [sif decmion sere whelher 1he claism
wnd counterclaims made or stcipaed is the Lone
don arbmiraton aod [aly were within the arbs-
trnison clouse aed thus within the jursdicton of the |
Loodan arbitcators, and whether an ifjencion
showid be granted restraning the chamerers from
cantmuing i proceedings i [tals
i, bv QB (Com. Cr.) (R, 1., ik

{1} the submission by ibe charteners that both par-
ey r:hrtunnq]lm as well as the owners'
salvape ansing oat of the colfision were

pmp:r w be characterzed s 1orious cluims o |

oollimion claims an] were not withan the arhitrateon
dlause would be repested, the so called “enllisean
" rased dispubey which were within the artw-
Fuiscn clause; oll the clxims end cross-clairs marose
aul af the same madent. the ident=al set of [acis
whach hod fo be investignted by the arbitraton; and
the partis ilv cofileinglabed that & ollisson of
d:n'll::id:t-n:-]d;iwnrmn:mn charter-pariy dis-
paie;, moreover the discharging opesation wihich
e 10 alll these claims wa am imlegral pan of
ﬂl tractunl adventare [seep. £74, ool, 1);
=) I]:l:thqnm'lh:hmr: the subjoct master of
the artvicranon end of the halias proceedings were

E’

dispulis ansing out of the coatract aml Tell wathin the

sonpe of the parties sgreement to arbitraie and the

declsration woulk] be granted bveep. 1740l 2 |
(30 i we righe. in thlmuuh-:{uur;

pravisioms af the Hrln
ing English low e the

haneren determination o o
N veRatious (aed p. 176, ool 1:
o pe BEL colw. | and X);

4} the enllsson occunred in Dalksn wabers-snd i
I wene mol for the partyes’ contrece and their agree-
me=t o grhicrsie an Losdie the ltliss Coisrts
Mitkiild be i ssturall and appropriate fomem for the
adjulication of & claim arming vat of ssch a coll
Hun: there was need for esution and desisabilizy ol
il comiry i this area: nevertheless much
gremer 'Ill!-l'ﬂ-l-ll-r would be dong 1o the nbenesis
whach thal @udtion snd char comity were (mended
W were il thess procoodings were mdjowmed o
il the owicome of the chafienge 10 the jursdic-
o in Dimly and then resuslied in an injunciaon

mpaanst the charmerers., notbing had hapgened i Fady
sinee the issseof ke [kalinn summoens and the Cosart s
injusctionn a1 ths siage worild b ol 5 leas) possible
inferficrence o the lialinn Courts; an injunciion io
restrmin the charerers from proceeding i Traly
wanlkd be grunfed (seep. 182 ook 1and2)

The follewing cises were refermed o m the

judgment

Asbville Isvestments Lid, v. Elmer Contragiors,

Ltd., {C.A.) [1988] 2 Lloyd™s Rep. 73 [ﬂh“

1 Q.B. 285,
Astro Vencedor Companda ""-lu.irrv.;ﬁ. SN,
Mabanalt G.m b H. [The nhl;{ Fk i

[1971] | Lloyd's Rep, 302; | 0.8, 588;

Dwoherty v. Allman, iHLM!‘%_“R pp. Cas.
s

Ermoupolis. The | 199(] 1 {W!. Rep. ek,

Cribraltar n:Gu'-'v:ran v. Kenney, [1956]
8. 410 T

Golden Anne, ?‘HE{N:N 2 Liowds Rep, 489

Harbswur Ay Co, (1K) Lid. v, Knnzn
'-'l-:rll.- Intgriational Insarance Co. Lid.,
{C. U3 1 UI.'I'rd-! H'.-l:p 5%

Lumﬁum A} [1980] 2 Lioyd's Rep. 546;

Hﬂ E¥.& F.v. (Sugar) Yani Haryanto |"'~|-r

AL [1991] T Uoyd™s Rep. 429; [1991] |
vd's Rep. 161;

._Efﬂa Copper Mimes Lid, v, Rio Tinta Co,,

(1510 IS LT, 846;

Pluya Larga, The [1963] 2 Lioyd's Rep. 171;

Rech (Marc) & Co. A.G. v. Societs linlians
Impianti P.A. ( The Adandc Emperor) (No
TC ALY [19w2] 4 Lloyd's Rep. 614;

Scott v, Avery, (1856) S H.L.C. 811,

Sodien ¥ Ca. v. Gatod (UUS.A) Inc
(A [ 198R] 1 Lloyd™s Rep. 388

Tracomin S.A. v, Sudan Ol Seeds Co Lid.,
[1983] 2 Liowd"s Rep. 6234: [1983] 1 WL R
1034

Woolf v, Collis Removal Services, [1948] |
K.H. 11

This was an application by the owners. Adgpe-
ik Charts Compamia Maritima 5 A for o dec-
karation that the claims and counterckaims h\
the owners and the defendamt charerers Pag-
nan 5. A made or anticipated m the London
arbitraton and in [taly were within the arbi-
tration clagse and wathin the junsdiction of the
London arbitrators and that the defendant
charterers should be restrained by injunction
from contmuing the proceedings m kalv

United Kingdom
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Mr. Peter Gross, Q.0 und Mr. Andrew | charge port and thereby becameeentitled under
Baker (instrocted by Messrs, Holman Feawick | special “Chioggia Lighteni * 10 ume
& 'Willan) for the owners: The Hon, Peregring | Cheoggia roads for ligh £ Oper
Srmon, 00, and Miss Sarab Leée (instracted by | atons. The charterers ] dt.'r!h.ll.fu: min
Yessrs. Middieion Potts b for the charterers Cloalin. an dnpmee ‘I‘hulmg eleviior

The further facts are stated in the judgment | which they owned. vessels were mooned
of Mr, Justice Rix ?ﬁ;ﬂ'd!':m ﬂﬁ:mﬁi’;lﬂdﬂ-
" ar ng nrEiing

TRAPIEDL TI. wenther in December. 1992 the mas-
Fraday Oct. 22, 1993 ter af Girmee deemed it it I

movE ion, with Clodia sill moored

mﬁy%( urmng the maneuvre the moonng

I cting the two vessels either pared ar

e !ig: ased on the advice of the master of CTo-

JUIMMENT ) \ZiErand as a result contact occurmed between the

p !\-.r vessels, damaging bath of them.

Mir. Justice RIX: Duting discharge opeta . ’ The charer-party Al e

under o charter-purty af an Balian port an
going vesse| came into coatact with o lng
vesse| vaned as it happensd by the &
the ocean-going vessel, and both )
ench vessel blaming the other. ¥
comtained a Lomdon arbitr , ind the
raners of the ocean-gon gjmual.igpnhhl the
pluantiffs] have commendgd fiomn proceed-
s gganst the chart gran, the defend-

ants) in 1 |1r|l.:l}xf“'n charlerers  have
ammenccd proge E¥ ngninsi ihe oOWNErs in
Venice. Are before the ltalan Coart

artmtrable i Lamdon” [ so, should the charterers
re1n1un%:lﬂ'fﬁmlmulng with their prosceed-
ings in Raly T will appear, the second question
i in an indirect form. an interesting
r the Bresse b Comvention on Jursidic.
¢ the Enforcement of Jud-grm.'nl;r. im Ciwil
{Ffumrm. roeal Marters, 1968 (the “Conven-

b, as well ;s the genernl and importang issae

:l juchecinl comitry

Tt focty

Both sets of proceedinp are. relutrvely
speakmg, in thear infuncy. and whichever tn-
bunal wall witmaely hear and decide the meris
of the partses clirms and cross-clonmis. 18 wall
not be the English Ciowrt. Accordimgly anything
I may say. about ihe [acts of The case. or any
wubmingon: of Counsel o o fhe ments, =
intended only for the purpose of explaining the
meatiers which | do have o decide i this case,
which are of o jurssdsctionnl nature., amid showld
otherwise be disregarded

The pluntiffs are ovners of Angelic Grace,
They are o Panamanian company. By o woyige
chrter-party dated London, Ot 2, 1992, they
charmered the vessel to the charierers, who ure
an ltalion company. The charter-party was for
the cartiage of gramn from Rio Grande 1o twa
sife ports on the Imlian Adriatic, In the eveni
the charterers pomimated Chioggsn 25 a dis-

Centrocon arbitration chase as follows:

All despurtes from tme 1o Hnse amsing out
of this contract shall, unless the parties agree
fortvaith on a single Arimtrator, be referned
to the arbitrament of two Arbitrators canm-
ing on business in London who shall be mem-
bers of the Baltsc and enguged in the :hpp-pl:u
and ‘or groim tredes, one 1o be appointed by
each of the partics, with power 10 such Arb-
trators o appoinl an 'IL.'mFH:n:

Any claim must be made in writing and
clammant’'s Arbitrator apposnted within biveba
months of final discharge and where thes pro-
sasaon 5 Bol complied with the clamm shall be
deemed 1o be wived and absalbute|y barred.

No pward shall be guestioned or imvali
dated on the ground that any of Arbtraions s
nok ql.l.nll:ﬁ:d as above, unless objection to hs
acting be tnken before the award s made.
Folkowing the casualty, bank were

exchanged i [aly, An lmlian bank andeniook
1 ey 1oy the chirteresn any pmount ap to LSS
e LIRELTS

oo us may be ndjedged by enforceable

judgments rendered by Ralian Courts [il

competent | or & may be agresd.

The same lalian bank underiook fo pay o
the owners any amount wp to LS5 RS0

z: may be adjodged by a finnd arh
tration Award in London. i competent

ar gs muy be spreed.

This wording reflected the dispute which had
already surfaced between the parthes as @
where the claims arising out of the incident
shvould be beard. The words in squane brackets
ghove are not in the guarantee, and there = 8
dispute about whether they were ever formally
agreed 10 be imerted and o o their effect o
inseried, but that dispute does not have 1o be
resolved for present purposes. [t i no longer

United Kingdom
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..-uuq:“ﬁi that the absence of those words pre-
dudes any challenge 1o the jurisdiction of the
Italisn Cooris.

The owpers were the first off the mark and on
Jan. 15, 1993 obtamed leave ex pafte to Heue
ped fETVE 0N Originanng summons opon the
charierers in ltaly claiming the relef sought in

these proceedings. namely o declaration that |

e claimes wnd cross-claims of the partees amnsng
out of the incident are properly justiciable by
arbatrntion in London: and an imjusction thot

fh: r.runtrm» be restrained from commencing |

Euu respect of amy such clamms ather-
wise um: y arbitrateon i London. On Jan. 18
the urjguutmg sumenions was taoed, oo Jan. 2%
it was servied 1 Italy. and on Jan. 27 the owners
commenced arbitration by gang aoteee of the
H'rrhﬂ'lll'l.r.'lll of Mr. Bruce Harms s their arhi-
or in London. In respome o this on Feb, 9
.:: churierers commenced proceedings in
Venice by the isue of 4 summons. | have given
leave 1o amend the owners' daim for an injenc-
tion b0 one restraming the charerers from par-
xiwiag the [akian procesdings
The charterers’ Dalian semmons makes nn
mention of the charter-party, bul 5 a saraishi-
forward claim i what in Englond would be
ealled tort. ||,I|:g'i|1'; damapge 10 Clodia due o
the sudden and unexpecied maneuvre of Amnge-
i Carmer—

.« which wirs in o way justified. and there-
fore for whach 11 was to blame.
A heanng date was fxed for Oct, 27,

Cn ﬁ,‘p{ 30 owners served pomis of clamm iy
fhe arbitration. They alleged o breach of r&u‘
safe anchorage warranty oootmned wm ol 3 H
the charter-party, particularizing ln'n:&n""h
pulsies or tug, an ||1:||:I|:q|.||:|lr: syvakem -
forimg sufety. an unsafe method ofSdis "
nd valnerahility 1o the weatheg! npd Pave an

atvount of how the casualty Py reasan
.:i bresch of this warrsnry ely. they
el forsand o claim in togg, that Amgelic
Cirape had bheen da ip*a collision for

which Clodin was who in part ol fawkt, the
degree of faul 1o ruoaed ot law or par-
sl 1o 5. | I:lf niime Conventions Act,

BiL. As af fault they repeated
WnlteTs msue wnder the claim for
hreach nty. Farther, they claimed o
comtrib i peneral opverage. and & saivape

rewnfd for !.q'.':ing Clodin and her cargo. Al the
Bearing before me the owners further indicaied
that in the alternative to their colliEgm clam m
torl, they would in due couarse be secking to
amend their points of cladm in the arbivration by
ncleding a claim in contract for breach of an

implied term that the chorterers would ke, o
ensure the rilkmp of. reasonahle care damng
lightening operamnons not o0 damage the char-
tered vesse]

Cin July 16, 1993 the charterers served points
of defenee and counterclm in the orbitraton
Their pleading was served:

Without prejudice to the [charierers’| con-
tentsoan that all of the claims broaght by the
|[owners] agninst the [charterers| and all of
the cowderclumms pleaded by the |charteners)
agninst the |[owmers] fall out with the arhi-
trathon agreemenif . . .

There was some discussion belore me s I
whether it is possible to plesd 0 counterclai®
“without prejudece” 10 o prior objecton .{‘Tﬂ.‘h
ichiction. There i evidence that in ltaby gt . In
the feld of soverelgn immunity, in E;r:hgﬁﬂ
i Flrnh..l.hl-. nis th:".cr I‘hi.' Fhll’ﬁ"k-.u.n‘- i
explored in depth, and 1 have no dved o and |
will not, decide the jurisdicto@@paint on this
ground. The churterers wg€. pINgourse, con-
cerned 1o reserve thelr bl;;: beamnmg
mind among other ﬂ“% Eanirve time-

bar contained in the o i clause

In thewr poinis ﬁaﬂuﬂl_r the charterers
| denied any bregfheNwarranty and responded
in detarl mierQadia o the allL;.ﬂlllm that the
methasd ¢ ‘ﬁuﬂhﬁ& was ursafe and that the
dusmugehad bepn caused by any deficiency ar
fouft an hve BT of Cloudio. They gove thetr own
acgayol Fow the casualty oocurred. Further,

td an mphed term of the charter-
b & ﬂﬂ‘t that the master and crew of the chartered
would navgate ond handle her oo all
es with reosonnble cure and skill, apd
gverred thai ihe casunlty bod been coused by
the meglipence of the master and crew of Ange
fic Girace alternatively by breach of the imphed
term just referred to, That was ako the Bases of
their counterclaim. They demied linhilsty i
generul  avernge of anhvage, aliernatively
averred and cosnterclaimed that any Hability
fnibed for circuity of action due 1o the owners
amn neghgence and breach of contract. They
also relied in defence to the clamm m fort on the
Law Reform (Copribaory Neglipenee ) Aot
1945

Mo poiats of reply and defence to counter-
clirm have vet been pleaded. Mr. Crross [0 the
owners stated thot when that pleading comes ti
be drawn up it will inter alia contain reliunee on
the exception: clowse 0 the charber-pany.
el 19, which refers o

collisicns and other socidends of
favigntion alagys excepted even when
ocrassoned by negligence, defawlt or ermor 1o

~ United Kingdom
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judgment of the Pikot. Master. Mariners or
other servanis of the Owners

Dheclirrintiem

T first questeon | have 1o decide is whether
the cliams and countercleims made or ancic-
pated in the London arbitraton and in [aly are
withan the arbitratson ¢lase and thos within the
jurisdiction of tls London arbitrators. This s
the sulrject matier of the declaration a.nugh1_ If
they nre, then the partes are obliged 1o arbi-
rale them

| eun PBegm by recording some concessions |
meade by the charterers. First, they cpneeded |

that the owners” clakin based on the wnsafety of
the anchorage was arintrable. Secondly, they
conceded that the owners” daim for gen
pverage contribution was arbatrable. Th
of these concessions was that these w
CracTund claams, 'I'Im} conlended, hmﬁr
both parties” clpims in negligence, afg
owniers' cloim for salvage, arlsin

the
e ool

|, were property io be ¢ jred as or-

tious claims or “coollision el were not

willnn the arbitraton L'In.- wak 50, M.
T

Simon submified. w
pleaded in 1or, of @
imphed duly of ca
the charterers,

whhe ?hc climms  were
I for brench of an
rmntively in both as

w m their ponts of
defence and cowgffertimm ond a2 the owners
had given nfnclobtherr inteation 1w amend 1o

plcad in ‘ A5 of claem. The [‘IiIITiH wWefe
niot tisebiellip “!f taken to hove agreed ta arhi.
Irate wndon collivon clums which were
n:l\}% and approprisiely within ihe Admar-

prisdicton of the acal matomal Coures.,

&
’yu ally under an arwtration clonse wiich

Epfiified thar the arbvtratory be members of the

, Battic and engaged in the shipping or grain
trade. which ded mol. o woes soed, ENCTHTIRANS
Autmirilty experiine in colfision disputes or the
apportionment of fault woder the Martime
Conventioms Act. 1911 Althowgh there wos a
copfiechinn Betwedn the contrachuml and tor-
tious cluims, the conmection wus mol so chose as
o permat i1 fo e sawd that an agreement o arks-
trate the (ormer can properly be constroed os
covering the latter. This could be iested by con-
sadering the lalan summons, which made po
relerence to the charer-party, and dad not need
L]

Mr. Cirons for the owpers, on the other hand
submitted that, whatever its precese amibnit, il
wis generlly recognmized that an wrbitrimson
cluuse written in the form of disputes “arising
ouwt of " the controct was particularly wide.
Whete one set of facts gave e to aliernative
claims in coniract or tort, of where the contrac-

fual or torow dupates were so closely con-
iected that an agreement io erbitraie the for.
mer coald properly be construed as covering

the latter, or where the r n of o condrac-
tual ssue (for instance an enceplings
chiuse) wis nece SI0N 0N A or

il was primariby o marley
of the arbitration , he
in any event be slow 1o aitrthate
parties the imention © permi
widifigs — with their attendan
) b myveniencs and dangers i
4q, temy, results — where arbdtrafwon alone woukd
o 00 50 much so that there was a presumption o
\, vour of "one-stop adjudication™, s phrase
"wsed by Lord Justice Hoffmann in Harbour
Asvprmmce Co (UK. Lid v. Keosa General
fmrernauonal fnvwrence Co,  Led., [1993] 1
Lioyd’s Rep. 455 at p, 470, As for the salvage
clnim., that arose oot of the sume fels, s on
mcident of the performance of the contrner. and
there was authority for saving thal guas-
conrsctudl claims im such circumsiances could
r covered by an arbitration clause: see
rovermmens of Gibraltar v, Kenmey, |1
Q.8 410, s
'.'H:'EETE rt-n m trwth, Htle, §f
cEfl e partics aa 10 the governi i
ciples or the relevant Iulhnn'fhﬁ.. m
musdern suthority is Aselle fevermens Lol v
Elmer Comtraciors Lad, . |1988] 2 Lioyd's L
73 [1989] 1 O.B. 488, Thle u:h1lh-n|u:m :hm
than case was different, but the Judpes of the
Court of Appenl gave pusdince as to the
general approach to the queston of comstruc-
ton of such arbitration clauses, o1 any rate 10
tyose written in wide terms. This Lord Justics
Balcombe [af p. Bl col. 1 p, S05E) suwd;
That approach is summarised in the (ol
img propoations. (1) [t may be presomed
that the parties intended 1o refer all disputss
armang oul of this particular transaction 1o
arbatration. (3} 11 may also be presamed that
the parties intended that oll disputes should
e deterrmned finmlly by the same tribunal,

Lord Jestice Bingham (st po 90, ool |
p. SITE ] said
[ womild be very alow Lo atfribote to resson-

able partses an infentson that there shosld i
any foresccable evenfuality be fwo sets af
proceedings

[L;!rd Testsce May suid (a1 p, 75, col. 1. p, 4H4B
I

Im sogking 1o Cconstrue a4 classe m 3 con-
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st there s o scope for adopting either a
hiberal or o narrow approach, whatever that
mov mean, The exerose which has 1o be
cn & to determine what the wonds
ysed mean. 1t can happen that in dodng so
ane i5 drven fo the conclusion that that
clamse 15 umbdguous, that it has two possable
meanings, In those corcumstances the Court
| has 1o prcfer one nhove the other in acoond-
F ance with settled les. I ome meaning is
! more in accord with what the Court considers
tov be the underlying purpose and mlent of
the contract, or part of it, than the other,
then the Court will choase the former rather
than the latter. In some circumstances the
Court may reach s conclusion on construc-
tiom ng the contra proferentem rale
- MWHT};ELML 'htllprct-.'rym:d prini-
- of construction; they are nol the conse-
oF £X of adopting any
e miﬂﬂ:f the ql:l.nl!fm EI Ciifi=
struction, save to asceriain the true intention
n‘.:hup.uunmd the corroct meantng of the
words used.
Mr. Simon submitted that the dictum of Lord
Juszice Muy is o be prederred 1o what Lord Jus-
tice Baleombe and Lord Justice Bingham said.
dioy ot beliewe that there is any reason (o undert
stand there 1o be any disagreement bet vent
them. 13 & meither Bbernl nov narfey o

Questions &8 o the con a

'n'i.li: armtration clause comscinm £ pader-
purpose of the coniract e o
Expectations of resson g par-

A Lord Justice H in his own

wanids. m the passage H‘.u‘ ur Asxurance
¥. Komra referred to
The presumpti favour of one-stop
sdjudscation| reassares one that the
naturil words produce o sen-
sthle nnd ike resull.

ground between the partes
mate classe couwld cover a claim
i tort if thene is a sufficiently chose conpectinn
hetween a controctual and tortsoes clam: see
The Plave Larga, [1983] 2 Lisvd's Rep. 171 i
pp. 182-183. In that cass the purchasers of a
carpe clinmed alternabively i converson and
for breach of an implied controciusl ferm
damages for hose of thelr cargo at the hands al
their sellers. The arbitrution clause was in
essentially simalar form. The Court of Appesl
spproved the following passage from the judg-
metfil &t farst instance of Mr, Justice Mustill:

It se=ms to me that the chaimant must show
cither that the resolotom of the contractwnl
s is necessary for o decislon on the 1or-
tious cluim (o i Asien Vencedor v, Moha-

mafr, [1971] 20.B. 588} or, that the confroe-
tual pnd tortowes disputes are so closely knit-
1ed together on the facts thal an agreement o
artitrate on one can propeily be coastrucd os
covering the other: as m Waoll v. Colli
Rermoval Servicer, |19498] 1 K.B. 11. and Fivig
Merina [unreported )

The wrongful acts refied upon is o briach )

of 5. 12(2] were the same as 1 '\ii!uh
[ounded the claim in conversion A'm?&:jnﬁw.c
is whether these ncts entitbed la Iu'&.l.m-
edw, and if so, for how mqu.t WIS &
single dispute, even tha Jhe argument
upiom it was brought quMd gin differen
alfernative ways: and In\ rn? fudrnl.n. the
whiole of the dispute Tl its aspEcts Can
properly be ne b falling within the
scope of the J.w\m tos prbimenie
Examples whigre the Courts have held par-
ticular § ui cheerfis [0 have been within an
arbitrati -,g;lq ||11;||,|d-; 'I-‘l..-:...!r . Caally
Remoyal|Servire, [1948] 1 11, mentionesd
vy gl NESTTEE Mustill dhm-: 1|'| which the ¢l
'-'rﬁ’!uw:ﬂ.‘ls- CWTET aanesl o warehouseman
2 tvely m contract andéor ne_nllj::' noe. for
los® phd damage to his goods, and where the
ujn of Appesl dstinguished between cloims
which are entirely unrelated 1o the trunsacthon
ooveted by the contract and claims which albeit
mat “under the contract™ have a sulffciemtly
close conpecton wath the tmmsachion; Aeiee
Viencedor Compumria Naviers 5.4 v, Mabamaft
Goeih M. (The Domiaros), ||l-"-'l| 1 Llossls
Rep. S02: [1971] 2 O.B. 588, also mentioned by
e, Justice Mustll above, where & tortious
clum for 'n.Tnn._rI"l.LI arrest of o vessel made h!. il
ihrp!rﬂ'h:r agaanst s charterer wis held by the
Court of Appeal to be within the arbitration
cliust because it oould not be determined
whether the arrest wus wrongful o not withoe
considering the terms of the parties’ charer.
Lord Denming MR, said (af p S04 i §]
P S5

li seems to me thul the nrresss were so
mich part and parcel of the inguiry thar they
come within the brood scope of the arhi-
wration clawse. | apree with the way M Jus-
tice Mocattn pot it IF the claim or the ksue
has o suffickently close connection with the
claim under the contract. then it comes
withn the iarbntrabon claose

and. more recently. The Ermoagodis. | 18R] |
Liowds Hep. 160 &t pp. |63=16d where shaort
delwvery led o claims both in coniraet and o,
and Mr. Justice 34evn saad

Clearlv. the matier 1o be proved. and
therefore the potential issoes, greatly over-

[ |
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lap. That such elosely related clabms should
e subject (o dafferent forms of dispute reso-
lutson. arbitrabion and Htigation. possibly in
different jursdictions, wonld, m my view,
kold o amraction for the reasonable busi-
messmman versed in the business of shippeng.

Appiving these panciples and followsng these
nuithoritees 1 have no hesitation in hnldmg that
the w-called “collision clabms™ in the present
cawe ramed chsputes which are within the arhi-
tration clause, To some extend the claims in
coqitriet and in ot are ree aliermattves {for
cxampie the charerers’ counterclaim), To
some extent tl'll-'!f may not be true alternotives.
bur they closely overlap {as m the |:rg.um:n.'
clarms for breach of the warranty of safety and
for fault in collisben). la any event all claims
angl crose-clhisms anse out of the same ||1:i¢:|-||;
the sdenticnl set of facts. whinch have 1o be Ln\ﬂ-
tgited by the arbitralors. To the extent :h.nw

Simon's subwdssion that [taly was the mariral
and appropriate forum for a dispuie arsing oul
of o collision in Ialion woters, this begs the
question of whether the parties have agreed o
arhitrate such n dispute in a

B in the very noture of arhi clauses thai
they constitute the pa ciil for a con
seneual tribunal diffeng e what might
otherwise be the nytlir appropriate forum
for any particular @ispate; and that o newtral
forum B this delthefafely chosen and isolaged
from the jiivisdicrions of either party,

As fogorhg Ralvage |‘.'Eaum in Growermmenl of
E.I'f.l‘irml'ug" . Kenney, » there was a dispule
radt hnd en frustrated. (O the

thitthere had been frustration, one party
mﬁd a guantum meret altermatively com-
tion under the Law BReform (Frostrabed
ontracis) Act, 1943, Mr. Justice Sellers held
at these clpims, albeil in quasi-contract, wen:

churterers cross-claim in neglipence, their chairt/ l.‘|||1I!I'|5. ‘ansing out of ' the contract. [t was con-

conno be sdjedicated withous -.tmhnkﬁnj,m:
charier-party terms, not nnlf.- th ‘5'['”'“‘
clause. but perhaps ako . 33, w utes that
hghtening and/or lighterage, i{any Yis™o be at
receivers fsk, The party A conlem-
plated that a collisson or ogher J;-:lrli: nt of nawvi-
pation could give rise ol © 1-party dispule:
soc mol only o, 19, bikg she Both 1o Blame
Collision  cluuse, AMyronger, the discharging
operatien which ghad 7% to oll these cluims was

an imegral pagf ol contractsal adventare.
N '|"ﬁn\‘%ﬂn1hunn that the connection
betweenego@troctual ond fortiows eloims in this
case wnlnof Sufficiently close was supported in
I1“- ragsguung only by the form of the ltalion
Bul thal i seems to me h:p. the

.ihlwm\h In The Plave Larga, Mr. Justice Mus-

#oepted that the claim i comversaon could

tL teen pleaded withowt reference to the
l.lll'llr-ill.r bt he nevertheless bedd the clamm o
be within the oarbitroteon clame, MNor com |
aovept ¥r, Simon's submission that the clause’s
reforenicr o the éxpertise of the arbitrators
mmaicales thal the parties intended thot oolli-
sioms shoald lie outside their junisdichon. 1t s
well kiwown that drbirrators from the shipping
trade have a brond expertise to deal with |'|||||‘|-
lems which arise in maritime sdventures and
include amang thelr ranks retred master mar
mers und others of similir ex PEFRE A _"'l'ﬂ'-.'"_;.'_\]-
tienal aecidents occuinng 0 the oontext of
unsafe port clumms are frequently the subject
matter of arbitrofion before such urbimrators.
Mloreover, arbatrators are not ||r|nunrr1nn|!.-
e 10 appartion [eelt bor eontribatory m*pl.i-
PENCE, eVen in o contractual context: see Ehtll:.‘
on Coptracts, 99, &t par. [TR9. As for S

ceded that clums for remuneration usder and/
o for damages for breach of contract, as well 2
the isue of frustration fself. were sriwtrable,
The quasi-contractual claims were regarded =
incidental 1o the contract, requiring the same
mvestigation of the contract and performance
under 1t and clsely Hoked up with it. So it
scems |0 me it s with the salvage clam in this
case. Mr. Simon did not suggess any resson for
distinguishing between the salvage claim and
the other claims whose arbitrabilaty was in s
pute. [m amy event the same defence has been
pleaded in the arbitration to the salvage dam
as 10 the other clatms, namely that it fails for
cireimty of acthon given the ownerns' negligenc:
andor bresch of contract.

For all these reasons | conclude thar all ds-
putes which are the subject marter of the arhs-
tration and of the [taban proccedings are
disputes arsing out of the contract and fall
within the scope of the partics” agreement o
arbitrate, and 1 shall grant 5 decloration aocond-
ingly, | can hear Counsel a5 to the precse for-
mulation of that declaratson.

Tajiancion

The second isue follows upon my decision o
grant the declaration sought. Having held that
the charterers” claim in Taly, as well as all the
cliutms in the arbitration, are arbitrable, shoald
I go on to gramt an injusction restraining the
charierers from continuing their proceedings in
fralv? O should 1 leave it o the ltalmn Cowrts
to form their own view as 10 the validity of aoy
objection by the cwaers 1o their junsdiction”

It shouwld be noted ar the outset that the
owmers hove mace it clear 10 the charierems thas
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ghey are willing 1o amend the security given 1o
the charterers so that it is answerahle 1o a Lon-
don arbitration or final appeal therefrom. In the

.j.[d'ﬂnnﬁ:‘r [ s=sked Mr. mon al the
commencemenl of the hearing whether char-
terers infended 1o proceed with thear claim in
[taly even il 1 were o bold that the whole dis.
piste was within the parties’ arbitration agree-
menil. He told me that they did.

It is common ground that the English Court
has jursdiction Lo grant injusctions restraining
& party from brangng foreign procecdings in
breach of an arbiitation clauase. It & alss om-
*lﬂ ground tho there have been repested

wthoreative statements as 1o the greal caution
which should be exercised before this Cowrt
gramts such an injuncison. Although the injunc-
bon |8 apainsi the litigant. not agninst the

ign Court, of = nevertheless recogmized thar
as & matter of pudicial comity this Court shouwld
b= abowi in s discrelion i0 EXErChE il OWeT 0
imjunct the pursait of foreign proceedings.

The importance of the ssue makes it necess-
ary for me o review the puthoribies with some
care, The keading case is Pena Copper Mires
Led. w. Rig Timo Co., (1911) 103 LT. 846,
There Rio Timo contracted (by novation ) with

Pena, both of themn English companies, for the |

construction and working of 2 branch raoiway-
bne o Pena's mancs in Spain, The contract con-
taimed am En!]nh law and jursdicton clﬂ
am arbitrstion agresment, and a Scor v,

(1856} § H.L.C. 8§11 clause. Rio Te :
menced prm:ﬁdlnm Spain, and Fqﬁ\%"%ﬁ

o anjunct them continuing/thewy, The
Court of Appeal beld that &t on
m_lunu.mn against Rio W ad con-

that i was a plain
ey s, There is no sign w0
eution ol comity,
i0 Tinto, was un

the jursdiction of the
presence of the Scon v

ion. but Aot pecessary to i
WnE seerms 1o kave been tha
what the Englsh Court would do by way of o
stay, if an sction had been commenced in Eng-
land in breach of the arbtiratson clause, it cou
amd would do by way of an injanction in the
case of foreagn procecdings.

For the next case, one comes inloe modern
tmes — The Lisboa, [1980] 2 Liovd's Rep. 546.
That concemed an exclusive English jursdsc-
tion clouse in o bill of lading. The vemsel suf-
fered hwms of power al sea and had 1w be rowed
bt her destinntson, Chioggia (the ball of lading

N —

bolders were as it happencd the same as, or an
amnociale of, the present charteners ). The ball of
Inding bolders arrested the vessel in proceed-
ings in the Cournt of Venice to recover the tow-
ge EXPETSHES, Shipownerms msusd procecdangs in

and on the basis of the exclusive jurisdic-
non |Ja|.m: disputing labibity for the cost of tow-
age and claiming damages for the loss o
enrnmgs cansed by the grrest, The hill of lading

halders responded by commencing their |1'|I'I‘I"-

proceedings in England. The shipowners grem,
applied for an interlocutory

|n'ur'||:|:|-::u! b0 ) )
restrain the areest in Italy. in effect o gkl

imjunction for the vesael 1o be releayd®, Uibke
the present case, there was ao offénge fwnhrrl
the seconty of the arrest to It‘t‘*}
ceedings. The Court of Appedl, ding th
decsison of Mr. Justce ‘ﬂ&a‘[.l refumed Ihr
imjunction, The \uhmm.m g’ Ihs,- excluwave
jursdiction claise t.:.lq_ﬂ‘ Rl 4 pegative cov-
enant which shouoldghg Maforced by injunction
as of right under dhg ie of Dinkersy v, All-
mwir, | 18TE] 3 .-I;pp ‘I* TN wis rejeciod. Wi
Ciroes wishegdoSgzeroe that poant., i necessany
fre nnul:h-:( Luq:l Lord Deaning, M.B. smd
(at p. 5480\
Ao AEPresent case we are concerned with a
Jﬂaw Wwiving exclusive jurisdichion o the
urts of this cousttry. [t s similar 10 an arbi-
on clause providing for arbitrution in
_Inndnn [f one of the parties breaks thar
clapse and brings proceedings in the Couwrls
of o foreign country, then the Courts of this
countey kave jurisdiction to restradn bum fraim
continuing those procesdings — if he is a
British subject resident here, sec Pena Cop-
per Minex Lo, v. Kio [inte Co, L, (19]12)
105 LT B46; Ellermon v, Reod, |1928] 2 KH
14%: or'if he has sullicient connections with
this coumtry as to be within the reach of our
Courts, see The Tropmioforss. [1962] 2
Liowd's Bep. 410, This junsdiction i, how
ever, 1o be exercised wath preat cantion s s
to avoid even the appenrnnce of undus inteT-
ference with another Coutl. see Contimnhe |
firown, [1980] 2 Lloyd’s Rep. 425; | 1as] |
W.LE. B3 at PP 138 amd BS5H. Alierna-
trvely, im beu of an imjuncteen, the Lowr moy
pwird domages aganst bim for proceeding in
a foreign junsdiction in breach of the chause
see Mantovas! v, Coeapelll S poA., |[1978)] 2
Lioyd's Rep. 63 at p. 7% by Mt Jostice
Danaldson and [ 1980 | Liowd's Rep. 375 an
. 3821 by Lord Jusisce Browne
Lord Justice Dhumm said {an po 5351
Althoagh the Englsh Court has junsdic
Bon io restrain & party o English proceedings
from procecding in a foreign Cowert, the jam-

United Kingdo
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dicton wall be exercised with greaf coubion
especially when the defendant to the English
prl.rl_'l::dmp is plointiff in the foreign pro-
ceedings, and the njuncnn shoukd nad nor-
mally be granted wunless the foreign
proceedings one YeLatious or oppressive (e
Cohen v, Roshfeld, [191%9]) 1 K.B. 410 per
Liord Justice Scrutton and Caraniho v, Brown
aned Koo (LK) Led,, [1980) 2 Lioyd's Rep
433 ||lib"|-l'l| | W L . B35, This & so even if
the partics have agreed not fo proceed in the
foreign Court [Serlemsenr Corporariom
Hochehild, [1966] 1 Ch, 10 per Mr Justoe
LUngoed-Thomas at pp. 17 and 18) or if they
have agreed that all disputes shall be sup-
mitted o arbitration in England | Marazura
v, Oremmes, [1977] | Lloyd's RrE 283)
There Ty however be cases 1 which the

Court will exercise the jurisdiction, but as o4
matter of discretion and nod of nght . iy

always a relevant consideration whetheg on

not the party sseking the mjuncion w94 T:I&]

miflequatcly protected by an  avwesl Nol
demages. S0 far s | am aware ghaps\is no
case in which an injunction has Been granted
ordering the release of & shigwhit bas been
arrested by a vahid order of l|1|‘_i|gr|. o,
Pl has o0 i my view s Sadtter of dis
credhon Q
It is quite clear thulthe fodus of the Court of
Appeal s r-.-ummn’ﬂ.ult_u;uln the nght of arrest
b obtain securitf for W martime clam, a pro-
eedure n:-ﬂ-nu;ml: b\ﬁ!umu.lmn.l] SV ENan
Moreoser '.l“I.IiI.III'IlE hiolders did not intend
o puarsoge thesr cleim i the [talian pi-m.tﬁhngh
theey *Lllﬂﬂ‘ﬂut{m in England. The decsson
u.m;ﬂ h]\ have been different if there had
he€n am ﬁFF-rr of eguivalent security in England
fguﬂ,vrd Denning. M. R. said at p. 550

i they succeed in getting jodgment [in
[I]F|J.|'II.'II| it may be froitless — ssermg that the
owners are a one-ship company. Simple jus-
tice demands that the armest shoubd be upheld
and mnrntained, unless and unnl securiny s
provided for its releass

wredd Lord Justice Daenn sadd (af p. 552)

The qunsstion the end of the day o
whether the arfest of the vesse| was so wex
wtious and oppressive that the defendan
ouighit to e ordered by mondatory muncteon
to release her. 11 sand on behalf of the pinin-
uffl thiat the effect of not granting the impun-
non will be 1o ennble the defendants (o take
acvantuge of thewr breach of the exchasive
pursdection clause and that the cases show
thar the Coars are astute 10 bold paries (0
thiesr afrecment |:1p|:'l:|uJ|g.' s 1o jursdsction
and arbiteatson classcs. That = certmnly

n;hl. But there are other considersiomg
here. There is oo suggestion that the mesin
of the defendamts” clamm wall be |I‘|.Ij]:|:'|]_ in
the ltalian Courts. The only pl.u'pm.z =
arresting the vessel was 1o pro
the @vent of the delendnnissg
English proceedings ,V,

YETY L'|.'r|11:r|:|ur| and reci 5L

I wils not here, and

England becouse

wias only av y. In this case there
% re.u.-:mﬁ that of the vesse] weie
relensed the phaintffs would be wnable 1

u!l!l,:rlu

I et to'me that on balance The Lizhog i
mere fgvodtrable to the owners than to the char.
Actgrestor in the present case the charterers ar
getchmined o proceed in Italy on the mesin,
:ﬁvﬁﬂmm;hlhmdmtmmbcmbmﬁﬂm
rhitrotion agreement, and even I:l'u:.l;_q_h I;h-n
could have their security in the arbitration in
London

In Tracommn 5.A. v. Sudan CM' Seeds Cao

d.. [1983] 2 Llowd's Rep. 424; [1983] 1
WL K. N26 an mjuncton agamsl [oresgn pros
ceedings was granted to uphold an arbroratics
mgreement wiich included o Seow v, Avery
clause under English law contracts. Froceeding
had been commenced by the bavers in Swizer.
Inmd and both r]l:l.l'liEI nomanated arbatraion m
London. The sellers applied in Switzerland o
stay the Swis proceedings on the pround of the
arbatration clauses, which were mvalic ander
Swiss law, bat ncglected 1o bring to the aten-
tion of the Swiss Cogrt that the controcts were
poverned by English low, The Swism Courd
refused a stay, and this was upheld on appeal
Subsequently the bavers applied to the English
Coort for a declarnton that the London arbi-
trators had no jursdiction, on the ground thal
the Swiss judgment had creaed an |
This action Tailéd, because of 5. 32 and of
the Civil Jurisdiction and Judgmends Act, 1962
w. 521) provides that a foreign judgment shall
not be recognized in the Linied Kingdom il the
foreign procesdings were brought comtrany to 4
vahd agrecment bor the seitlement of disputes
cleewhere; and s. 33{1) states that a persoo
apwinst whom a foreign judpment has bees
given sholl not be regarded & having sbmimed
o that jurisdiction by reason only of the fac
that he appeared, conditionally or otherwise, to
coniest the jurisdiction of the Court or 1o sk 2
i stay the proceedings on the groand that the
dispute i guestion should be submitted 10 arbi-
tration. The sellers then applied to the English
Court to imjunct continuance of the Swiss pri-
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-p:p;iﬂl%! and swcceeded in the Couart of
. Mr. Justice Leggatt had refused the
imunction in his discretion on the ground tha
the Swims Coorts oconclagon had been due 1o
the sellers” own negligence. The Count of
AF!:II.'-I-I- took apnother view: the wellery negly-
wis ot in the same scale as the buvers
ameworthiness in seeking to deny their con-
tractaal obligation to arbitrate in England;
moreover, if the Swiss Courts gave judgment
apuinst the sellers, the lafter would have an
unamswerable claim for damages for breach of
the arbitration clouse. Sar Jobhn Donaldeon
ME. contimoed (af p. 627, cols. 1 amd 25
pp. M6~ 1037):

. « « The guestion which wouald then anise
would be whether they were entitled o more
than nominal damages. That would depend
on whether the Swiss Court had reached the
mame conclusion as would the FOSFA arha-
trators iff the cluim which formed the basis of
the Swiss judgment had becn submitted to
arbitration. 5o we should have the position
that in so far as the Swss Coons gave any
jodgment agamst the ssllers, there would
then be o elaim in wihich wonld
have o be Fully mvestgated and adjodicated

the FOSFA Board of Appeal b

Avery clouse was a eritical factor_ The case wup
ports the owners” claim for an injunction kese
I in Tracomin the Cowrt wis prepared o grant
an mjunction, after the Swis Court had raled in
favour of their own jurisdicton, there woald be
grounds for tnakig that the owners’ claim
this cass for an injunction was cven stronger.

Hewever, in The Golden Anne, [1984] 2

Llowd's Rep. 489, an injunction was refussd My

M. Justice Llowd, precisely because the fi0realn
Court had not vet ruled on an applicalign p
vacate a trial in favour of arbitrationdn Dendon

A longshoreman had been 'in]un:ﬁ’u\.lu work

ing on Galden Anae in the porg of ampa, Flor-
ida, and he brooght procesthnapEin Flonda
ngainst the shipowners, ngfwpll dv against thear
charierers and various sul-Sag€rers. The ship-
owners filed am qm::il and  cros-claimied
ngainst their charemsgs ™ well us against the
other d:r:nd:lmn“:@fd. indemmity, The char-
terers also filgdTmangwer and cross-claimed for
an indemmity agides? their sub-charterers as
well as gfplvine=fr summary judgment on the
sk ] !,':'LI-'-.H-L'E.IJI.TI.'I agmnst them. At thas
pmal the m reficd on the London arbi-
ipation ciiuse in thewr charter with the char

. A_:;ﬁ;'f':und an arbitrator was l.ul'hq'u_||.u:r|.1|'.
upo bg’thl: FOSFA arbitrutoss, ond ofesgifpoinied. Meanwhile the

kongshaoreman’s
dlaim was seftbed on ternms of & payvment o

order to decide whether FOSFA agreed &ith,_shich only the shipowiess and the altimate

the Swims Court. [T FOSFA wouli-have
reached the same conclusion, the \sellew
would have been emtitled only 0 hasninal

hu:h':n. I FOSFA decided ¢ ol
tave renched a different co ], and one
which would have been e 1o the

sellers, they would hav e an award in
favour of sellers qeprosenting the differ-
emce between the tmg.\ o

“a very specunl factor,
br these Courts, nor the

By WETE 0 O pesition Lo con
oy, could contemplate with any
uanimity whatsoever, The Swiss
g 1o the negligence of the sellers,
et into the position i which they
have given & judgment which is wrong in
terms of Enghsh law. It o mo fault of the
Swits Court whabwever, boi i is goang o
have these comsequenmces. and 1 camnot
heleeve thar the Swiss Cogrts will be anduly
perturbed at the English Courts intervening
e pxoid the mther unseemly spectacle, if |
may say w0 with respect to FOSFA. of trade
arbulratons considering a Swiss judpment and
deciding whether it is nght or wrong

There is no sign m the judgments of the Coun
ol Appesl thut the presence of the Seon v,

sib-chorterers. contnibated, That l=ft onlv the
VATUS cross-claims berween the defendonts 1o
the Flonda proceedings. The shipovwners ind
the ultimate subcharerers then applied 1o the
Fiorsda Coart jomnitly for a “continoance, that
% 1o sy for a say, or adjournment. of the
pending trial on the ground that the kmgihore-
man's cluien hod been satisfhed and all isspes
arising out of the varous delendants’ cross-
clinmia wonild be dealt with im arbitration in
Lavmabon, where o serses of artirratioss okl b
arbitrations hod been commenced. However.
the charierers opposed the joit metion for a
ooiinannee ;. they wanted their moteon for sum
mary pedgmenl againsd the shposners o e
dealt with 10 Flomda, 1t was i these crcem
stances that the shipowners applied to the Enp-
lish Court for an mjunchon W restram the
charterers from pursming therr cross-clam in
Flomida, Mr. Justice |lovd sosd [ at 498
The crucind difference between the present
case and Tracomtin 5 that in Tracomdin the
Swiss Court had already refused the stay pur
suamd to the arbatration claime. The Court
apreed there wos po way in which the English
Court cowld seek 10 compel ihe Buvers o
haspoair the arbitrution apreement except by
EFUACNE an 0 juancteen In the present cose.

United Kingdom
Page 16 of 21




\\\ ‘

1@;
\\.

P ]

178 LLOYD'S LAW REPORTS

[1994] Wl §

Rine. J. | ".\.I.Fl.lrl"r-;t

by comtrast, the Amencan Coart has not yet
rufed on the jmn mobos (or coRLnGano:
The matter is still open. It seems 1o me that in
thiose circumstances it would be ousch betier
thot the [hstreet Court shoold itself mibe on
ihe motion for contmuance and, if it thinks
fit. stay all further proceedings on World
Pride's cross=claim, m the hght of the |
ment | have given upholding the validity of
Mr. Eckendey's appomiment as arbirabor,
rather than that | should seek to pre-empt,
and perhaps even seem 1o dactate the decson
of a foreign Court. [t may be sad that having
answered the fisst four questions m favour of
Wiorld Pride conustency and logic reguire me
to g0 one step further amd answer the
geestion abo in ther favour, Byl consepficy\
metst yiedd to enution end logic 1o the reduart-
ments of judbcial comity, |.'11. wihech I"*.;rnv
only the mutal respect due h{hﬁ'hg_ﬂum
who, us Sir Jolin Donaldson, H,,B‘*ﬁa: sand,
“lwhsour in u:l|n|r||.11.g jusdicig Wﬁhn:l!. |
recopnise that the District @ou y fefuse &
stav; im which case the u.n.i: ur;.ﬂl:r.' result wall
foslbow thane if Diadschi m-1:-=n for summary

|||.d:|,|.'r|.|:'nt & rEjecie il be concurment
r-l-u.n:nlmg!- an es of the Atlantic
Clbsious)y 1 i that will not happen.

Huat foomy ‘hetter b run that risk

rather thaf By an injunction which will, in
effect, pferald as a sty of e Flarida pro-

.-n:d:l t 5 & function which belonps
[ Wo the District Court, and may stil, [

I'-r exerised by that Cowrt. This Court
GROUN ol appenr o usurp that function.

, edoepl as o ksl resort
Hir. Semon for the charerers relics strongly
\!'rh'ln. Mr. Justice Llowd’s approach, He poinis
il that it is supponed by 2 passage in Mustill &
Bovd on Commercial Arbiirabon, 2nd ed
‘84, a4l
Whore the case folls within the New York
Conventson, and prossbly m otheér cases s
wiell. we sugpes that the r|Fh1 coarse s for
the pegreved party o exhoust s local rem-
edies by seeling a stay or Kindred retiel trem
the local cowrs. before asking the English
Comirt to ibervene. It is only in cases wherne
sammethang has plunly pone badly wrong in
the local courts that the Englsh Court shiould
il The extresme retmsedy of an |I'||I.In|.rll:hﬂ

Sobto Supply Co. v, Geod (U5 A ) Tnc
|=,Hh'-.l| 1 1 I-u:-:.-d % Hep. 58K invalved an Englsh
exclimve jorisadictson clawse. The Peuvers com-
menced proceedings in Texos and the seller
commenoed procesdings i England  almos
comtempoaraneowsiy. The sellers applied for an
injumsction to restrain the buvers from procesd-

[OLB. (Com. Ty,

ing in Texas. but only after & delay of over one
VAL, Neverthiebisa, H:.l: T:::uh achon was

merely for a declamt non-liablity,
mothing much had happe intervening
period, :|.11|J:Ih.:r|r1|. judice o the
buvers, Mr Jl.mm.- arrh:-:l the injunc.

¥ such relief showld

thy™ (at p. 397}, The
injunction, sdding
. of which one was a ds-

Fﬂﬂherlrmrr. it is inherently undesirable
) ll;h[ there should be concurrent proceedings
i different jurisdictions, sbout the same ‘-H‘r
N ject matter: see art. 21 of the Canvention in

p the Schedule o the Ciwil Junsdiciion and

Judgments Act, 1962, and also the jodgmeni

of Lowd Justice Binghom in E.1. Du Pomd de

Wamours & Co. v. Agnew, [1987] 2 Liowds

Fh:p. 585, particularty at p. 589, (N course, if

i sometimes wnavoddable; it was unavobdable

in that case, but it o certninly o factor 1o be

taken into sccount
Im dealing with The Lisboas, Lord lustice
i':l'l.lll_ﬂi'lll:ll-'l bl thas tosay (at p. 592)

Lord Jistice Dunn went on o say that an
imjunction should not be granted unless the
foreign proccedings were  vexatious  or
oppressive; but it seems to me that the conte
nmance of forelgn proceedings. in breach of
cmtract where the ocomtract 'prm"i.d.n for
enchmive English jurisdiction may well in
iiself be vexatioos and ive in any
given case. The Court of Appeal in that case
allowed the srrest in [taby to stand, becaute i
wits for secunity only,

Thas case wus relicd on by Mr. Gross, and
suppos fis cation. Mr. Smmon sibmitted
that the crucial distinction between that case
and the present s that in thal case thene was no
call for the Texan Coart to decide s jurisdic-
nof, whereas in the present case the lialian
Court would hove 10, | do pot think that sub-
mission can be right. The sellers had at o rela-
tively early stage challenged the Texan
jursdiction by serving & plea i abatemeni. but
that was dismissed, apparently on the grouamd
that such a plea omld not succeed undess there
hod been another action started before the
Texan pction — but the Texan sction had been
commenced two days before the English wml
had been msued. In any event, s | have amler-
stond the situation i [taly. the owners have nol
wel heen pot 106 deciseon as 1o how to challengs
the lialan jurisdiction. | shall have o refer o
Itakian procedure in further detail hebow




[1994] Vol 1

LLOYD'S LAW REPORTS

]'!|:|

QLB. (Cowm. T, )]

The = Angelic Graoe™

ED & F. Man v, (Sugar] Yam Harvamo
(e, 20, [1991] 1| Lloyd's Rep. 161, 429 was
relied om by Mr. Sarmod, fiod heciise il invalved
gither an urbitratson clagse or an exclusive jur-
iwdiction clause, which i1 did not, but because
an ||'||u|'||:ﬁ|.1n to restrain foreign proceedimgs
was refused, even though it was assumed (or the
e ol lI1l.- argumeni thiat uncomscionakaliy
mnb:m eiablished, although o necessary
F'-:'“ﬂ'd for the granting of an extra-terrioral
mjunction in that case, it proved to be an insuf-
ficient ground = 8 matter of discretion: see o
pp. 167-168 in the judgment of Mr. Justce
Seeym and at pp. 438 and $0 in the Court of
Appeal, However, the facts of that case were
.tn rermoved from the situation with which 1 am
concerned, and e very spocial fuctors which
bore wpom the courls’ discrebon are con-
wemicntly histed by Mr. Justice Sieyn in the lasi
parngraph of the left hand column =1 p. 168
Finally, there  Marc Rich & Co. AL v,
Socieir Moliama Impiaen PA, The Adanric
Emperor iNo. 21, where Mr, Jusiice Hobhiouse
pefmsed an interlocutony injunciion o restrain
. farther proceedings in [aly in breach of an Eng-
* lish arbitration clause (which for the purpose of
C this interkecutory stage was sssumed toexist) on
the decisive proumd that the apphcants, Mo
Rich, had afready voluntarily submitted 1o the
murisdiction of the Haban Court on the ments

The Court of Appeal [1992] | Llovd’s Rep. 624 _jich

ophedd Mr, Justice Hobhowse on the broadef
ground that Marc Rich was estopped by r.-rﬁ-F \
puidgment of the takian Cowrt sesolving the
dictional dispute of whether there was, l:lh:h
tratan agreement beiween the pargs Mf it

ksl been necemary, they would mued
the appeal on the narmower W whether
an inpunction should be gr Jof reasons
troadly m fine with those dow [1992] 1

. Mr. hstice

l-l:'d Rep. 624 utf
bovase saiad thi-

ome which seeks 1o
nal from continaing
s oW .;-|.1|.||-||:r'_|.'-. Crigris

amd whe ms! senaor court im thar
comnlry hururinF both ssdes, has raled
That grisdichon, comsadernficons  of

comity af caution become of the greatest
mportance. There are many pudicial state-
ments which confirm the meed for caution
even where the plantlf & mserting, or has
esiablishesl, a legal right that he should not
be subjected 1o legal procecdings in a forcign
COLALT.

He then referred to The Lishoa, and continued

Those words of caution are to my mind
SVEN fetre mmperatrve where as in the present

[Rix. ]

case the forsign jursdiction is ons which the
Hritmh Crovernment his by treaty undertaken
to recopnise and where the jursdiction
nssumcd By the lorcign court o one wiich
under that treaty the an:lhn court m entiibed
to assume. [ & of course Lroe os was
r.'l;pn,-ﬂl'l.' recognised m the argument of
Imptant before me that the injuncthon only
enjoans the hitigant and does nol affect the

foreten court o8 such. But it does affect the

forexgn courl indirecily and 11 has os s sab-

ject matter scts which are going 10 be dofge

within the territorial jurisdictbon of that G0\
amd relate 10 s provedurs. What thie

g~
nicetbes, such injunctions are just I‘-\ St
by the foreign court s an |r|t|.rﬁ'm;y:r Wwith
its exercise of it |n.‘,|!L1II'II-.|r: reshgiction. {uee

Sieyn 1. in M v unurm'.' I Llovd's
F!erl 161 at 168 and "'n.rll_}ﬁ rl.n:l. 13,
the Same Ciise o e Lu'-(l |'i|..1J Wl PAECS

A8 amad 440, See .J.I\gl md‘«.r i The Croditen
Anne, [1984] 2 Liond s Rep. at 49%)
He then pomiedS ﬂnub.ﬂu.l what Marc Rich
wanled the ingsfityoy for was o guard them-
welves .:plm.l cheation of an ssae estippet
on the mgfils Wivith would be binding wpon
them begloge the English Court und in the Lon-
don uflhlmﬂlﬂl If an Italian decsion on the
u‘w awa ot binding, then the poution would
 Ciie as in Trocowun, whene it was oomne
slaved that the arbicraiors might bave the
ivichiosus 1k of trying [0 seconmd-guess &
J‘}ngn judgment. I, however, an ltalian
decimuwm on the ments was nding, then a
decision against Marc Rich would be conclusive
for all purposes. ltaly weas o Convention
country, and a jodpment given h:. iy couris on
the merits could not be guestioned: see ars, 26,
7. and 2% of the Convenbion and & 3294} af the
Actof 1982, He then continusd
Un thewr fice, these provissons appear o
sccept that the duty to recognise & Conven-
ton judgment b paramousl. Therefore m
comspderng where the balance of advantage
lees the more forceful way in which Marc
Rich can put their case s that they need io
avimd an Tioban judgment on the merios
which will, on that logic. have 10 be recog
mised for all relevan purposes i this coumiry
Such a judgment would, on this basks, render
their right to arbifration mEgalory: on injunc
tiom s essential ¢ protest  that  right
Damages wiold fever be an adeguate rem-
edv since they could never establish one of
the essential steps to its success. the Hubdbity
al Iennt on the wale contrac

Precisely what i the effect of a conflict in
this coantry between the Brussel ond the

United Kingdom
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Mew York Conventons and the effect of sec-
tiom 32 is no doubt disputed and 1s sometheng
which the partes may have 0 argue on
amother oocasion. But the considerntions |
have referred 1o would in my judgment make
wil o very forceful case for preserving the
exsting stalies guo were 18 fod for one further
factor

The one Turther (wctor, of oburss. was Mare
Rich's submiszsion to the lnfian Cowr’s jurn-
diction on the merits. As 1o this Mr. Justiee
Hobhowse concluded

it will be seen that a1 slmest every level the
delivery of that substuntive defence under-
mines their present applications. 1t-affects the
analysis. It provades o clear basis for dm-
unguishing the Tracormin case. It affects I;hu:
eguity of the postion. I could be said
amount to a waiver of the nght of
performance of the alleged arhi
clouse. Bot most mmportantly i 1|:
balance of convenience. Mare Richar Hng
v be bound by the judgment @tha, Cienoa
Court and are going to haveetin Bysis for dis-
puting that it is banding uptn thim and must
b= recopnised, whet unter’ the Brossels
Convention, the 1988 Achor the ordinary
principles of prvgls |n'|!‘EHI.J!I||1r|.aIC law mnter-
nationally nocepigiy

Mr. Gros ligtlegifongly on Mr. Justice
Hobhouse's sengidging. In the present case the
owmers hygve not jubmatted 1o the junsdeetion m
Iraly, Cmighi trary. they are at the outset of
the ings there, and will shortly have to
takg a\deciston as 10 what they do there, if those

okedengs continue. It is common ground that

wwners can iitsck the jurisdiction of the lta-

Miag Courl in one of teo ways. They must cither
afipose jursdiction before the Court of Venice
an the groand of the arbitration clause, or they

must firsd petstion the Corte di Cassassone, The
Ialinn Supreme Couart, to restrain the Venice
Court from bearmg the ments al the clam
becamse of the arbstration clause. 1f they opt to
o hefore the Vemice Court. they must subamit a
pleading at the first hearing {shortly due on
et 27). Thaot Orst pleading most contmn their
challenge to the junsdicteon (if they wish o
muike one) and any eross-claim they may wish
ey brang. They cannol awall the oatoome of
their jursdsctional challenge before making o
crosa-claim. There is also evidence before me.
but | do nol kmow whether of 15 oomman
grouind. that if the owners elect to go before the
Yenice Coart and submit a Ot pleading there.,
any eross-claim they may wish (o make (that is
of course highly relewant in the present situ
s ) muind be made in that pleading and can-

mii await the outcome of the jursdictional chal-
lemge: however a defence on ihe meriis may
cither be incloded in that pleading or left o
| mwamit thot ouicome; and anv cross-cliam or
defence mcluded subest a ghallenge 10 the
| pursdiction, whesther Yenmice Coun
ar by petithon to the nssaFione, does

In these crcy rr-ll-lil r, Ciroas submiis. as
| Toliows. If 1 oceedings continuae, the
| owners have a I\:pl mghtrope. Thq

maist chal jurisdicton, but do so ima
e amoant o an fice af
| the n should they fail in that challenge.
Iitﬁ‘e ge to the jurisdiction mn Dmly soc.
ﬂﬁ Il and good. save that it s u shame o
thie costs and effon invelved in relitigating
i Wnnd challenge whach kas already been
1 Jdecided in E d. If ehear challenge to the jur-
t isdiction fails, ever, the difficulties snltiphy
[ 1F their imil-:lir.'til:rnll challenge fails in circem-
| stamces where they have managed vo avoid a
| submision to the junsdiction whach is recognared
in Englamd, then the arbitrators mavbe placed s
the imvdions positson decussed in Tracommn. [,
howewer, their challenge to the junisdiction m
[taly fails in ctcumstances where they will be
| mifpudpged o hove committed themselves o the
ltalinn jurisdiction, & may well happen i they
criss-clom, then all fghis o arbstrate may e
rendered mugntory, as discussed in The A slannc
Emperor (No, 2); and m any event. there is the
embarrassment of two arnie prmi;hnp,
with o race fo ;udprr:nun‘?rh:dugﬂ of imscon-
SISbEncy,

Mareover, Mr. Gross continoes, even if the
owncts avolkd a submission to the Imlian juns-
daction, there 1s an unresobved crux ander 5. 32
of the 1982 Act of which they may fall foul. Sec-
ton 3201} provides:

(1) Subject o the |'I.I|l|.1'll'lil'l.'_ '|,'.|:r|:|-'|.11:i4.1m ol
thas section a judgment given by a court of an
OVETMENS COWNLTY N Ay proces ahall mig
be recognised or endorced in Llemed
Eingdom if — (a} the bringing of those pro-
ceedings in thol count was contrary o an
agreement onder whsch the dispute in ques-
tion was to be settled otherwise than by pro-
ceedings in the cours of that couniry

Seetion 32(4), however, provides:

4] Hdn[l'l.:n!; i sabsecton (1) shall affect
the recogmition or enforcement in the Dinted
Kingdom of (a) a judgment which is required
to be recogmséd or enfonced there under the
1968 Copvention

Since sub=4_ (1) 1 made subpect to sub-5. (4] |
might scem that the peril cannot be pvoided. for
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||:.|]j. is n Convention country, and, subject 10
the dispute as 1o the scope of the arbitration
clagse, 1t 1% common l.l.'l.lll.l.'I:IIJ That jursdiction m
Ienly for the charterers’ claim is properly
foamded. Flowever, if 18 a0 andecided guoesiion
whether, because of am. 1(4) of the Comven-
tion, which excludes arbitration from s scope,
o 334 Ha) would have any beanng on a judg-
ment on the menty gven m a Conventsom
country in breach of an arbitratson agreement:
sce [VMalley and Lavion's “Euwropean Ciwil
Practsce™, 19689, ot pars. 14.3273 and 43.26,

. hir. Simon does oot in effect, dispule the
substunce of these subminsions, but he makes a
F:!I':I'fl-l wubmisson of ho own whack n.id!ﬂ.-npi
them, when he says that the corect approach
nevertheless is that of Mr. Justice Llosd in The
Golden Anne, which is fo trust to the remedies

= of the local Courts and not to pre-empt them,
~ lor the suke of the policy ressons embraced m
= :I:.:u::zp: of judicial comity, whatever may be
y of sirict consistency and o
Mr. Wuﬁnmmmlﬁnuﬁmﬂ ulMiFu.
!_EI:I.I'. Bovd in this regard, and can imvoke by
way of analogy, albeit not direetly (for of course
the Convention is not concerned with arbs-
! tratsin ) skmilar remarks to be found in Cheshire
& Morth's Private Intermational Law, 12th ed.
192, at p, 251, and Brigs's Norton Rose on
Civil Jurisdichion wnd Jedgments,

i Eﬁul However, scknowledging the fum,&

] (rross’s mhlmmrlu m peneril, b

f teered that if 1 refused 1o grant an

entil zher the lalan o that

& challenge: so that if the ourts rejected
the bt be refisted

He d&id not sy he anticipated at

bach rﬂhr.mg nothing to sugpest

that an in kd nnt then be granted
refore, pruruiee 1o the end of the

en by Mr. Jostice Lioyd in
. for M. Justios Llowd sorici-
pated that Flonda Court nefused the con-
Bifiatson, then .l;l.l,l'plpr.ﬂz proceedings, bowever
unfortunate that wos, would follow. Ruther Mr
Saimon preferred the hall-way approach of Mis-
Gl & Boyd. As for art. 21 of the Convention
wvoked by Lord Justice Sughton i Sohie v
Gatoil as supporting on injunction, by unalogy
in that the Court second seized declines juris-

in favour of the Court first seized: M
Simon submitted that this reflects the Erust
reposed] by one Court in the other, rather than
encourages one Court o injuncl. however
mdirectly, the procesdings in anothes

in response o Mr. Simon’s approach. Mr

Gross submits as follows. There s evidence
tfrom Avy . Michele "'n1-:=-r|.1u:|:|.1 Lheat ot would take
one to ban years from the date of petition for
the Come di Cassarione 1o pass judgment on
the Vemice Court’s jersdiction, even thoogh
that petition would sstomatically be treated &
urgent. 1§ would not be convement nor lair o
postpone the outcosme of thas trial for an injunce
taon for that length of tme. In the r|1|:.|'11lme,&§
problems of potentinlly conflicting jurisdicfions
woild reman unresolved. I the Llu;;,m&_u
[taly simyed the Venics Cowrt's ppige

thar wonlkd 1|.1'|:'|p|l. leave things wheng th!\;,'-ll.h.ld
T:r]ltmng: my decisson on the sc a.lh.: arhi-
Fabon claise, hul .a[ I!hr: pr E‘mw delay
and uncertainty i ¢ halian
Cours' decision 'l-l:n[ IJI-:- way, all the
problems which he ha ’I'Hg[lpd {3} l.l.n1.|.Ir.| retarm
in exacerbated formg, Whar i3the English Coun
o do then™ If i en mnjunct the char

terem. would 1lﬁ|; ni¥ Msk & greater inroad into
judacial cormaky “ih"' gil the nettle were prosped
T n-u u-h'qm[ act mow'! Adver all, i1 would
Tl I."u: the charterers would be i

IEI[!. r "o fo .|p5'l|!'ﬂ.]L|'I ihe maiter of

ibong the same lmes as my judg-

I
rrl@“:!-nmdd presemably invrte the ltalian

.f Tty to come o the opposite conclusion

?.'Iu:n I revicw ngain the awthontees ated
Whowve | find that there is none. except Peng

un-‘t. Copper Mine itsclf, in which a party 1o an wrbi-

tration clanse hos been mpuncled from pursuing
foreign proceedings in breach of his ohligations
before i challenge 1o the foregn Court's jurms-
dhictiom had fmled. MNo doubt there may hove
been many unreported cases, where the chal-

| lenge 1o 1tha foreign Couart's jurisdiction his suc-

cecded and there has never been any need even

| o come o the English Court for an injunction

In Pena Copper Mine, however. there is no hint
of the consideration of caution for the sake of
judicial comaty which more modern authorithes
have stressed. 50 | Bnd mysell having 1o decsds
perhaps for the first time, | modern nmes.
whether il 15 nght in my ciscrebon to grant a
permunent injuncticn preventing & party o an
English arbitrution  classe from  pursuing
loreign proceedangs 10 breach of R cliuse
before any challenge to the foregn Court's pur-
isaliction on that :_grmmd hae beén resobved. In
my |'|.||.I|_gr|1r111 | shouwld grant swch an imjunction
in this case, and for the following reasons
There s a risk that. if the lalian procecdings
continue, the owners coold suffer real prejo-
dice, in the form of a hinding judgment on the
meriis in lialy which would render thesr righis
tn arhitration nugatory ;'L'.Ih.mgh it could per-

United Kingdo
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haps be argued that thot ek w diminished by
the probuflity that the arbitration in London
will be concluded before the [talian procesdings
wolld both clewr the jurisdictional burdie and
reach finality on the substantive menis, there
are upcertnintics imvolved in that proposition
bl which 1 o noany evenl somewhat mvidy-
ous o speculate. Moreover, even if the owners
were o e successful in theésr claim in arbs-
tration, | do noi know what difficulties they
mdght (e i enforeing such an award agatnst
the charierers in lialy pending the determi-
matson of the [taban procecdings. For these and
the other ressons advanced by Mr, Goross, Mr.

under ltulian law why an 11a Court woild da
ather than stay the procse n,ul‘imlﬁ the muase

datory provisions of theMNewYork Convention;
mir has M. Simon & o me that the s
linn Court woald o consirue the g

Erabion clamse m]{r than s o matier of and b
reference 1o En w. It is oot us though
soe athet |_=ﬂ‘hu or even may have ansei n

Iealy, such % Thit the arbitration cmment &
incags r’m?l:ng performed (o m:f:u: art. 11
al the Wew Xork Convention), or that the paw
highorm, oFThe foreign proceedings could affec

| ﬂlﬂ-{utﬂ?‘gn Courts decsion (a8 inomy view S

Yve Sbeen the cose in The Golden Anne). In

Simon |_-|'1'.l-|_'|:||.|_=|:.. recopnized that be wq_mldﬁ: weeh circumstanees, where the chanerers have

m some dhfficulises in ressding an Ln|1mn’q|ﬁ_j
the lMaban Courtss had already Il.'_ll.'L‘Il.f\! 6»:,
owmers’ attempt fo stay the [talian prageetfings

in fovour of artitration. [t seems o Mg et an
such circumstances the burden uNs chir-
terers 1o persuads this Court Rposition is

in any real sense different jusfbecnpse the chal
lenpe 1o the ltalan L.lurﬂf“juﬂ!ﬂi‘!lml Bas st
yet been determined isg h:gv;lmr-r

I Bear o e !hﬂ!hs.a;i.li.llm:lﬂ oourred o
Italian waters angMyafwere it not for the par-
lics contract ot JiSwagreement o arbitrate.,
the Ialon ﬁfﬂi_lh yeopld be the nntural mnad
appropriateQforam for the adjudication of a
cluim grisipg ef of such a collision. 1 am also
fully ani.hum o the meed lof Chavton and the
.lv:*ﬂt_lﬁm' of jushicial comity in this aren, Yet il
s 1P me that misch greater damage 14 done
g e imierests which that caution and tha
Caophly are atended w0 serve, o thes Coun

souErms these pf.'-rtﬁhng-. o await the out-
‘om0 o challenge to the jursdictson m Italy,
as Mr, Simon has urped me to do, and tien pro-
cecds 10 @E AR injunchesn. Morcover. thal
couldd invalve an adjoarmment of up o wo
vears und o waste of consuderable costs on the
part of Both partics. i the meantime the issae
bebween the parfies o fo the scope of ther Eng-
lish low arbitrotion clause would have been
resolved by this Coun. the comdition subpect o
which the charterers’ pleaded their defence and
counter-climm i the arbicrabion would have
failed, and the charteners would be committed
e an arbitraton mowhich sheir collision elaim
will e addjuchscated befure the (fibminal of their
cominiciual chvice. Why then should they be
permitied o proceed, ex hypothesw and in my
judgment i breach of their obligation o arbe-
trate. in ltaly® Mo reison has been advanced,
wsther than that they wish to relinpste the guees-
tman ol the arbidritwon u._1:r|:|.'m|.":1'. i ROOPE I
redanion 1o chedr clatm i laby. Mo evidence has
been put before me of any grgupment or interest

Jadled m thas Cowrt as o matier of En!]'uh Law
and have not even raised & seindilla of an argp-
mend as o why their ng:lﬂ_-. n [tDlj' shidd we
any different, | do not see why 1 should not con-
clude that thenr determimation o press on is
Italy is vesatious, and in my judgment it
Moreover, w0 [af a5 kas been brooghi io my
attenteon nothing has happened in [tly since
the msuse and service of the Inban Sommons
Thes Court's injunction would thesefore at s
of all stages be of the least possible imerference
1o the lalian Courts,

In these circumsiansss #f s my hope and &=
cote Bbeliel that the lahan Courts would feel mot
at all perturbed if 1 said 10 the charerer: you
have agreed 1o arbuirale the dispate; ol fave
submitied o come o this Court o resolve youar
coniention that you have not so agresd, but yos
have fmled m thal contention; you anc now
arhitrating these disputes and have pleaded
them before the arbstrotors; and vet vou are
seeking to put the owners in difficulties by pro-
cocdings abroad without providing any explans-
b of all of what legitimate inferesis vouo
there pursumg; and m my discretion [ shall
et you from doing so

Faor these reasons thers shall be mn imjuncisn i
o restrivin the charerers accordingly,
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