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QUEEN'S BENCH DIVISION 
(COMMERCIAL COURT) 

Dec. 8, 9,13,14 and 16. 1993 

PARTENREEDEREI MIS "HElDBERG" 
AND 

VEGA REEDEREI FRIED RI CH DAUBER 
v. 

GROSVENOR GRAIN AND FEED 
CO. LTD. , 

UN ION NATlONALE DES 
COOPERA TlVES AGRICOLES DE 

CEREALES 
AND ASSURANCES MUTUELLES 

AGRICOLES • (THE "HEIDBERG") 

• 

Before Hjs Honour Judge DIAMOND, a.c. 
Bill of lading - Incorporation - Arbitration clause 

- VesseJ chartered for ca~ of grain - Vessd 
roUidcd with jetty and fire brokt out on board -
Cargo damaged - Claim by cargo interests -
Whethtr amended Centrocon arbitration clause 
incorporated into bill of lading. 

CooOlet of laws - Proper law - BiU of lading -
In<:orporation of arbitration clause - Dispute 
between owners and cargo interuts - Owners 
brought action in France - French Court decided 
arbitration clause not incorporated - Whether 
Court bound by Brussels Convention to recognize 
French decision - Whether question of incorpor4 

adon to be determined by English or Frmch law. 
On July 23. 1990 a contract of affreightment was 

concluded between the first defendants (UNCAC) 
and Peter Dohle Schiffahrts KG (GmbH & Co.). 
The contract was on the Synacomcx (orm and pro­
vided for t'Onnage nominated by Peter Dohle to 
perform a minimum of six and a maximum of 12 
voyages carrying 2500 tons of bulk maize per ship­
ment from a number of named ports in France 
including BordeaWl: in charterers' option to New 
Holland. The charter contained an a rbitration 
clause which provided for arbitration in Paris . 

Peter Dohle did not have o r own a vessel which 
could meet the cancelling dale of Mar. 8. and on 
Mar. 7 a fixture of Heidberg was negotiated over 
the telephone between EngJish brokers for Peter 
Dohle and the second plaintiffs. (the managers) for 
the first plaintiff owners. Certain essential terms 
were expressly agreed over the telephone but in 
respect of the other terms it was agreed that the 
terms of the Baursberg charter, a previous fixture 
between different cha rterers and the managers . 
would apply. That charter was on the Synacomex 
90 form and contained the Centrocon a rbitration 
clause (with three mon ths limitation amended to 12 
months) whicb provided for arbitration in London 
according to English law. 

Following the agreement the English shipbrokers 
sent a "recap telex" dated Mar . 7. 1991 to the 
managers which erroneously referred to the Syna­
comex form instead of the amended Synacomex 90 
form . No other written evidence as to the fixture of 
Heidberg existed at the time of shipment . 

On Mar. 8 a bill of lading was issued in respect of 
2.550.000 kg of bulk maize on board Heidberg. The 
bill provided for the arbitration clause of an 
unidentified charter-party to be incorporated in the 
bill. At the time the bill of lading was issued the 
only executed document which cou ld be referred to 
as a charter·party was the contract of affreightment 
on the Synacomex form of charter which provided 
for arbitration in Paris . There was a lso at that date 
an oral agreement for the charter or Heidberg 
which incorporated the amended Ccntrocon arbi­
tration clause and provided for arbitration in 
London. 

T he cargo was shipped pursuant to a sale con­
tract on c.i.f. terms concluded between UNCAC 
and the first defendants. an English company 
(Grosvenor). The cargo was insured by the third 
defendants (Group AMA). 

On Mar . 9. in the early hours, Heidberg collided 
with a Shell jetty at Pauillac on the river Gi ronde 
nOI far from Bordeaux. Both the vessel and the 
jetty sustained damage . A fire broke out on board 
the vessel and part of the cargo sustained water 
damage as a resuJI of fire-fighting operauons. The 
vessel was salved and returned to Bordeaux for 
repairs . The sound cargo was eventually tran­
shipped onto another vessel and on-carri ed to New 
Holland. 

On Mar . 1S Grosvenor paid for the cargo and 
was handed in exchange the shipping documents 
including the bill of lading. and on or about Nov. 
IS, Group AMA paid Grosvenor in respect of its 
loss. 

Various actions were brought in both England 
and in France. On Sept. 23. 1993 the Tribunal de 
Commerce held inter aJia that the bill of lading did 
not incorporate the arbitration clause providing for 
arbitration in London. 

Meanwhile on June 11 . 1991 the owners and 
managers issued a writ in the English Court ( 1991 
Folio 1352) claiming various relie[ against Grosve­
nor and UNCAC. The writ was amended to add 
Group AMA as a third defendant. They also 
appointed an arbitrator contending that the Cen­
lroam arbitration clause was incorporated in the 
bill of lading . 

On Aug. 5 the owners and managers commenced 
a second set of proceedings against Grosvenor. 
UNCAC and Group AMA (1991 Folio 1768) 
claiming various declarations . 

On Apr. 30. 1992 Grosvenor , UNCAC and 
Group AMA issued originrlting summons (1991) 
Folios 1703. 1704 and 1705) claiming relief against 
the owners and managers. 

On Nov. 5. 1993 Grosvenor UNCAC and Group 
AMA took out a summons in action 1991 Folio 
1352 seeking an order that such action together 
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with 1991 Fo lio 1768 be dismissed pursuant to 
R.S.C. . O . 18. r. 19 andlor the inherent jurisdic· 
tion of the COlln on the grounds that the claims of 
the owners and managers in both action and the 
arbitration were barred by res judicata by reason of 
the judgment of the Tribuna! de Commerce of 
Sept. 23, 1993. 

The issues for determination were (1) Was the 
Court bou nd by the Brussels Convention to recog· 
nize the decision of the Tribunal de Commerce tbat 
the Cenlrocon clause was not incorporated in the 
bill of lading? (2) If not , by what law should the 
Court determine whether the clause was incorpor. 
aled in the biD? (3) [f EngJish law was to be 
applied , was the clause incorporated in the bill? 
---Held. by O .B. (Com. Ct.) (Judge 
DIAMOND. a.c.). that (I) the judgment of the Tri­
bunal de Commerce seemed prima facie to faU 
within the definition of " judgment" contained in 
art. 25; art . 25 did not exclude judgments on pre­
liminary issues or draw any distinction between 
these and fina l judgments on the merits of a case; 
no objection could be brought to recognition of the 
French judgment o n the ground that the parties to 
the two sets of proceedings were Dot the same since 
under French law an action brought to enforce a 
subrogated claim had to be brought in the name of 
the insurer while under English law it had to be 
brought in the name o f the assured with the insurer 
having an equitable interest in the proceedings (see 
p. 297 , cols . 1 and 2) ; 

(2) it was primarily a polky issue whether a 
decision on validity of an arbitration agreemen t was 
held to be excl uded by exception (4) to art . I of the 
Brussels Convention ; and there were solid practical 
and policy reasons for holding that decisions as to the 
validity of an arbitration agreement fell generally 
within the ambit of the Brussels Convention ; it was 
beyond doubt that the judgment of a foreign Con­
tracting State on the substance of a dispute. eveo if 
given in breach of a valid arbitration agreement must 
be recognized by this Court under art . 26; exception 
(4) of the Brussels Convention shou ld not apply to 
judgments as to the validity of arbitration agree­
ments both because such judgments were not con­
fined to " arbitration" but necessarily extended to 
the construction of the underlying contract and 
because there were solid practical and policy reasons 
why the judgment of the first Contracting State to 
prono unce on the validity or invalidity of the arbi­
tratio n agreement should be recognized in o ther 
Contracting States (see p . 300, col. 2; p . 30Lcol. '1; 
p. 303. col. 2) ; 
---The Atlantic Emperor. [19921 I Lloyd's 
Rep, 342. considered. 

(3) the judgment of the Tribunal de Commerce 
did not fall within exception (4) re lating to "arbi­
tratio n" and this Court was bound to recognize it 
(m p. 303. col. l ; p. 313. col. 2); 

(4) it was well established that this Court applied 
the law of England to decide aU disputes that came 
before it unless and to that extent it was demon­
strated that either by statute or by English rules of 
private international law it was required to apply 

the law of some otber country; it had not been 
demonstrated that a law other than E ngJish law 
should apply and English law had to be applied to 
detennine whether the Centrocon clause was incor­
porated into the bill of lading (see p. 307, col. 2; 
p. 308. cols. I and 2) ; 

(5) if that was wrong the putative proper lawof the 
bill of lading was French law (see p. 308, col. 2); 

(6) it would be commercially unsound to hold 
that on the proper construction of the bill of lading. 
it was capable of incorporating the terms of an oral 
cont.ract; what was transferred to the consignee or 
indorsee consisted only of the terms which 
appeared on the face and reverse of the bill of lad­
ing; collateral oral tenns were not transferred and 
the same principles applied where the bill of lading 
incorporated a charter-party; and as a matter of 
construction of the bill of lading it did not incorpor­
ate the tenns of a charter which a t the date the bill 
of lading was issued bad nOt been reduced to writ­
ing; the recap telex did not qualify for this purpose; 
the charter-party fixture of Mar. 7 was not incor­
porated in the bill of lading and even if that was 
wrong no clause providing for arbitration in Lon· 
don was incorporated (see p. 310, col. 2; p. 311, 
eols. I and 2; p. 313. col. 2) ; 

(7) the words set out in the bill of lading were more 
apt to refer to an instrument in writing than t'o an oral 
contract evidenced by a recap telex and the parties 
were more likel y to have intended the freight 
re ferred (0 in the bill of lading to be that defined in 
the charter of July 23, 1990 than that defined in the 
voyage charter; if it were materiaJ and on the 
assumption that the words "Charter Party dated" 
were capable of referring to a contract evidenced 
only by a recap telex , tbe teoos of the contract. of 
affreightment of July 23 were incorporated in the bill 
of lading and those of the voyage charter of Mar. 7 
were not (seep. 312. col. 2;p. 313,col. I); 

(8) the Court was bound to recognize the decision 
of the Tribunal de Commerce that the amended 
Centrocon arbitration clause was not incorporated 
in the bill of lading (see p. 313, col. 2) . 

The following cases were referred to in the 
judgment: 

Ardennes, The [1950] 84 Lloyd's Rep. 350; 
[19511 K.B. 55; 

Albeko Schumaschinen A .G . v. K a mborian 
Shoe Machine Co. Ltd., [1961]11J LJ . 519; 

Bangladesh Chemical Indust ries Corporation v, 
Henry Stephens Shipping Co. Ltd ., (The SLS 
Everest) . (C.A.) [198112 Lloyd's Rep. 389; 

Bonython v . Comm o nwealth of Australia . 
(D.C,) , [1951] A.C. 219 ; 

Coasl Lines Ltd. v. Hudig & Veder N.V .. 
(C.A .) [1972]1 Lloyd's Rep. 52; 

Compagnie d 'Armenent Maritime S.A. v . 
Compagnie Tunisienne de Navtgation S.A., 
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(H.L.), [1970]2 L1oyd's Rep. 99; (1971] A.C. 
572; 

Dresser U.K. Ltd. v. Falcongate Freight Man­
agement Ltd., (C.A.) [1991] 2 Lloyd's Rep. 
557 [1992] O.B. 502; 

Fidelitas Shipping Co. Ltd. v. VIO Export­
chlels. [1963J 2 Lloyd's Rep . 113; 

Interfoto Picture Library Ltd. v. Stiletto Visual 
Programmes Ltd., (1989) O.B. 433; 

KlS AlS Seateam & Co. v. lraq National Oil 
Co., (The S.vonia ream) C.A .. [1983] 2 
Lloyd's Rep. 640; 

Leduc v. Ward (1888) 20 O.B.D. 475; 
Mackender v. Feldia A.G., (C.A .) [1966] 2 

Lloyd's Rep. 449; [1967]2 O.B. 590; 
Navigazione Alta Italia SpA v. Svenska Petro­

leum A.B., (The Nai Matleni) , (1988] 1 
Lloyd's Rep. 452; 

Oceanic Sun Line Special Shipping Co. loc. v. 
• Jay, (1988) c.L.R. 197; 

Oinoussin Pride, The [1991J 1 Lloyd's Rep. 
126; 

Pacific Molasses Co. v. Entre Rios Campania 
Naviera S.A., (The San Nicho/as) , (C.A.) 
(1976]1 Lloyd's Rep. 8; 

Parker v. South Eastern Railway Co., (1877) 2 
C.P.D.416; 

ParoUlh, The [1982]2 Lloyd's Rep. 351; 
Renak, The [1978]1 Lloyd's Rep. 545 ; [1979] I 

0.B.377; 
Rich (Marc) & Co. A.G. v. Societa Italiana 

Impiante P.A., (The At/antic Emperor). (No. 
I) , (C.A.) [1989]1 Lloyd's Rep. 548; 

Rich (Marc) & Co. A.G. v. Societa Italiana 
Impianti P.A., (The At/antic Emperor), (No. 
2), (C.A.) [1992]1 Lloyd's Rep. 624; 

Rich (Marc) & Co. A.G. v. Societa Italiana 
Impiante P.A., (1be Atumae Emperor) 
[1991] 1 Lloyd's Rep. 342; [1991J E.C.R. 
3855; 

T. S. Havprins, [1983J 2 Lloyd's Rep. 356; 

•
Thomas & Co. Ltd. v. Portsea Steamship Co. 

Ltd., (H.C,), [1912] A.C. 1. 

This was the hearing of certain summonses in 
an action by the plaintiffs, Partenreederei MIS 
"Heidberg". the owners of the vessel Heidberg 
and the managers of the vessel Vega Reederei 
Friedrich Dauber claiming declarations and 
damages from the defendants Grosvenor Grain 
and Feed Co. Ltd. and Union National des Coo­
peratives Agricoles de Cereales and Assurances 
Mutuelle Agricoles. The issue for decision was 
whether the amended Centrocon arbitration 

clause was incorporated in the bill of lading. 
Mr. Nigel Meeson (instructed by Messrs . 

Clyde & Co. , Guildford) for the defendant 
cargo interests; Mr. Graham Dunning 
(instructed by Messrs Holman Fenwick & 
Willan) for the plaintiff owners. 

The further facts are stated in the judgment 
of His Honour Judge Diamond . O.c. 

Judgment was reserved. 

Tuesday Mar. 21. 1994 

JUDGMENT 

Judge DlAMOND, Q.C.: 

introduction 
In the early hours of Mar. 9. 1991 the motor 

vessel Heidberg. while loaded with a cargo of 
bulk maize which had been shipped at Bordeaux 
for carriage to New Holland on the river 
Humber, collided with a Shell jetty at Pauillacon 
the river Gironde not far from Bordeaux. Both 
the vessel and the jetty sustained damage . A fire 
broke out on board the vessel and part of the 
cargo sustained water damage as a result of fire­
fighting operations. The vessel was salved and 
returned to Bordeaux for repairs . The sound 
cargo was subsequently transhipped onto 
another vessel and on-carried to New HoLland . 

These events have given rise to a tangled web 
of legal proceedings both in France and in 
England. The summonses presently before me 
concern only a relatively small aspect of this liti­
gation but the different aspects interact. 

Heidberg was a vessel of 2700 deadweight 
tons owned by Partenreederei MIS "Heidberg" 
of Hamburg ("the owners") and managed by 
Vega Reederei Friedrich Dauber also of 
Hamburg (,·the managers"). 

On Mar. 11, 1991 the vessel was arrested (but 
not so as to found in rem jurisdiction) by order 
of the T.ibunal de Commerce at Bordeaux at 
the request of Societ~ des Petroles Shell S.A . 
("Shell"). [n April and May. 1991 Shell com­
menced proceedings against. inter alios , the 
owners and the managers , before the Tribunal 
de Commerce to recover the loss sustained by it 
as a result of the collision. 

On Apr. 5. 1991 the owners, the managers 
and Messrs . Owe Brugge and Arend Brugge . 
partners in the owners , applied to the Tribunal 
de Commerce for a declaration that they were 
entitled to limit their liability under the limi­
tation of Liability Convention, 1976. The estab­
lishment of the fund was confirmed by the 
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Judge in Chambers of the Tribunal de Com­
merce on Apr. 8 and 16 1991 . 

The summonses before me are not concerned 
with the claim brought by Shell against the 
owners but with the claims brought by cargo 
interests against the owners and managers and 
the cross claims by the owners and managers 
against cargo interests . 

The cargo of bulk maize on board the vessel 
had been shipped at Bordeaux by Union 
National des Cooperatives Agricoles de Cer­
eales ("UNCAC") . The cargo was shipped pur­
suant to a sale contract on c.d. terms 
concluded between UNCAC and an English 
company, Grosvenor Grain and Feed Company 
Ltd. ("Grosvenor" ). Grosvenor was the party 
to be notified under the terms of the bill of lad­
ing. On Mar. 18, 1991, a few days after the 
casualty. Grosvenor paid for the cargo and was 
handed in exchange the shipping documents, 
including the original bills of lading. 

The cargo had been insured by a French com­
pany . Assurances Mutuelles Agricoles ("Group 
AMA"). On or about Nov. 18, 1991 Group 
AMA paid the sum of £92, 067.41 to Grosvenor 
in respect of its loss . Grosvenor signed a form 
of subrogation by which it agreed that Group 
AMA was subrogated to all its rights and that , 
so far as necessary, those rights were assigned 
to Group AMA. 

On Apr. 17 , 1991, before it had paid tbe 
claim, Group AMA obtained a conservatory 
seizure of the vessel. 

In the light of the establishment of the limi­
tation fund , the owners and the managers 
sought the release of the vessel from arrest. The 
Tribunal de Commerce, however, maintained 
the arrests on the ground that Shell and Group 
AMA might have claims which fell outside the 
terms of the Limitation Convention . This 
decision resulted in the vessel remaining under 
arrest for a very prOlonged period. There have 
been further hearings before the Tribunal de 
Commerce and the Cour d' Appel. I was told 
that the COUT de Cassation has recently ruled 
that the vessel should have been released fol­
lowing the constitution of a limitation fund but 
has remitted the maller to the Cours de Renvoi, 
which are the COUTS d'AppeJ at Poitiers and 
Rouen. 

Meanwhile in June , 1991 three different sets 
of proceedings were commenced . one in France 
and two in England. 

On June 17 , 1991 Group AMA commenced 
legal proceedings in the Tribunal de Com­
merce , Bordeaux. against, inter alios, the 
owners and the managers, claiming to recover 

compensation for the damage sustained by tbe 
grain cargo and an indemnity in respect of sa]­
vage and general average. Group AMA con­
tends that these proceedings were served on the 
Public Prosecutor in France on June 17 , 1991 
and that this constituted valid service on the 
owners and the managers. The owners and 
managers, while not contesting that the Tri­
bunal de Commerce would otherwise have jur­
isdiction under the Convention on Jurisdiction 
and the Enforcement of Judgments in Civil and 
Commercial Matters, 1968 ("the Brussels Con­
vention") contended, first, that the dispute fell 
within the terms of an arbitration clause of a 
charter-party dated Mar . 7 1991 which they said 
was incorporated into the bill of lading and 
second, that in any event there were proceed: 
ings involving the same cause of action and 
between the same parties (see below) pending 
before the High Court of Justice in London, 
that the English Court was the Court " first 
seised", and that accordingly the Tribunal de 
Commerce should decline jurisdiction under 
art . 21 of the Brussels Convention. 

Previous ly on June 11, 1991 the owners and 
the managers bad issued a writ in the High 
Court of Justice in London (1991 Folio No. 
1352) in which they claimed the follOwing relief 
against Grosvenor and UNCAC: 

(1) A declaration that Grosvenor andlor 
UNCAC are liable to contribute in general 
average to the loss and expenditure incurred by 
the owners as a result of the collision. 

(2) A general average contribution. 
(3) A declaration that neither the owners nor 

the managers are liable to Grosvenor and 
UNCAC for breach of contract andlor duty by 
reason of the collision. 

(4) Alternatively a declaration that the 
owners and/or the managers are entitled to limit 
their liability in accordance with the Limitation 
Convention . 

(5) Damages for the wrongful arrest of the 
vessel . 

The writ was amended and re-issued on June 
14. 1991 to add Group AMA as tbird defend­
ant. The writ was served on Grosvenor on June 
17, 1991 and on UNCAC and Group AMA on 
June 18, 1991. 

The owners were not, however, content 
merely to commence legal proceedings in lon­
don . On June 11 , 1991 , the same day as the writ 
was first issued, they sent a telex to Grosvenor 
claiming that the bill of lading incorporated a 
charter-party dated Mar . 7, 1991 which in turn 
incorporated the amended Centrocon arbi­
tration clause and that accordingly the disputes 
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between the owners and Grosvenor fell to be 
resolved by arbitration in London . The owners 
appointed Mr . Mark Hamsher as their arbi­
trator in respect of such disputes. The disputes 
were described in the telex in substantially the 
same terms as in the writ. Grosvenor replied 
Ihrough Iheir solicitors on July 26 1991 
appointing Mr. Bruce Harris as their arbi trator . 
This appointment was stated to be without 
prejudice to Grosvenor's contention that the 
o~ners were not entitled to pursue arbitration. 
/liven thaI they had already commenced High 
CoUTt proceedings and that Grosvenor had 
acknowledged service and had undenaken not 
to seek a stay. At a later stage UNCAC was 
brought in and also appointed Mr. Harris as 
their arbitrator but without prejudice to the fol­
lowing contentions: (1) that the owners bad no 
right to arbitrate; (2) that the issues were res 
judicata before the Courts in Bordeaux ; (3) Ihat 
to seek to arbitrate the claims in view of the fact 
that the matters in question were already before 
the Courts in France and England was an abuse 
ofproeess. 

On Aug. 5, 1991 the owners and Ihe 
man~gers. commence~ a second set of legaJ pro­
ceedings lD London lD the High Court of Jus­
tice. By an originating summons (1991 Folio 
1768) tbey asked the Court to grant the follow­
ing declarations as against Grosvenor, UNCAC 
and Group AMA. 

(1) A declaration Ihat Ihe amended Centro­
con arbitration clause contained in the "Syna­
comex 90" charter-party dated London Mar. 7 
1991 is incorporated in the contract contained 
in or evidenced by the bill of lading dated Bor­
deaux Mar. 8, 1991. 

(2) A declaration that Grosvenor andlor 
UNCAC andlor Group AMA are bound to 
refer all disputes arising out of the contract 
referred to in par. (1) above to arbitration jn 
London. 

(3) A declaration that Grosvenor or alterna­
tively UNCAC is a party to the contract 
referred to in par. (1). 

(4) A declaration that the owners' or the 
managers' claim against Grosvenor andlor 
UNCAC andlor Group AMA fo r damages for 
the . wrongful arre~t o~ the vessel is a dispute 
subject to the arbltratlon clause referred to in 
par. (1) above . 
. On Apr. 30, 1992 Grosvenor responded by 
Issumg an Ongmatmg Summons (1992 Folio 
No . 1703) by which il asked the Court 10 granl 
It the following relief against the owners and the 
managers: 

(1) A declaration that the owners and the 

manager~, ~aving brought an action (1991 Folio 
1352) clalmmg the same relief as that claimed in 
the arbi.tration , are no longer entitled to pro­
ceed wnh the arbitration . (Such claim was 
abandoned before me) . 

(2) An injunction restraining the pwners and 
the .managers from proceeding with the arbi­
tration; 

(3) Alte rnatively a declaralion Ihat Ihe arbi­
tra~ors have no jurisdiction in respect of the 
claIms referred loin the telex of June 11, 1991 
~ndlor no jurisdiction to grant the relief sought 
m that telex . 

On the same day, Apr . 30, 1992, two further 
~ngtnaoDg summonses were issued. UNCAC 
ISsued O .S. 1992 Folio 1704 seelcing similar 
relief t? that claimed by Grosvelor . Group 
AMA Issued O .S. 1992 Folio 170 seeking a 
dec~ara~ion that they were not a p rty to any 
arbitratIOn agreement with the pwners or 
managers and otherwise seeking sitnilar relief 
to that claimed by Grosvenor and ~CAC. 

In France the various actions bro~ght before 
the Tribunal de Commerce proceeded and on 
Sept. 23, 1993 the Tribunal de Commerce 
handed down a judgment in which i held inter 
alia . as follows: ' 

(1) ThaI Ihe owners, Ihe managers and 
Me~srs . Owe .B~ugge ~d. AI:e.nd Brugge are not 
entitled to hmll their hablhty in accordance 
with the Limitation Convention an9 that as a 
result . they are jointly and severally liable to 
Shell In the sum of F.Fr. 63,032,163 plus inter­
est. 

(2) ThaI the bill of lading did nol contain a 
clause provldmg for arbitration in London. 
. (3).Thal the Tribunal de Commerce had jur­
lsdl~on 10 respect of Group AMA's action 
agamsl the owners for damage to cargo under 
the bill of lading. 

(4) That it had not been shown that the 
English Court was the Court "first seised" and 
therefore the action would not be stayed. 

(5) That the owners were liable to Group 
AMA but that Group AMA's claim would be 
provisionaUy dismissed on the grqunds that 
Group AMA had failed to eSlablish its loss. 

This judgment is presently under appeal . 

The summonses before the Court 
I do not propose to describe in detail the 

summonses which came before me for argu­
ment on Dec. 8, 1993 and on a number of sub· 
sequent days . They are even more donvoluted 
than the proceedings I have so far described It 
is sufficient 10 say thaI they included lhe foll~w­
mg: 
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I . 0 .5. 1991 Folio 1768 
I have previously described the relief 

claimed. The main issue raised by the summons 
is whether the amended Centrocon arbitration 
clause , which provides for arbitration in Lon­
don , was incorporated into the bill of Jading. 

2. 0 .5. 1992 Folios 1703, 1704 and 1705 

These summonses, issued by Grosvenor, 
UNCAC and Group AMA respectively mostly 
mirror the relief claimed in O .S. 1991 Folio 
1768, In addition to raising the question 
whether the amended Centrocon c1awse was 
incorporated into the bill of lading they also 
raise the issue whether, if the clause was incor­
porated, certain claims fall within the scope of 
the arbitration agreement, e.g. a declaration for 
non-liability , a declaration that owners are 
entitled to limit their liability, and the claim 
against Group AMA for wrongful arrest. 

3. Summonses relating to action 1991 Folio 1352 

Three summonses were taken out by Grosve­
nor , UNCAC aDd Group AMA asking that the 
claim be dismjssed on the ground that no state­
ment of claim had been served ; alternatively 
that parts be stayed pursuant to art . 22 of the 
Brussels Convention ; alternatively that parts be 
struck out; alternatively that the Court should 
decline jurisdiction under art. 21 of the Brus­
sels Convention . These summonses were, how­
ever , in practice superseded by an application 
made by the owners and the managers taken 
out on Dec. 7 , 1993, which proved to be non­
contentious. This application asked the Court 
to declare on what date it became "seised" of 
action 1991 Folio 1352 within the meaning of 
an. 21 of the Brussels Convention and that 
otherwise the action should be stayed pursuant 
to art. 30. 

4. The "res judicata" summons 

On Nov . 5, 1993 Grosvenor, UNCAC and 
Group AMA took out a summons in acHon 
1991 Folio 1352 seeking an order that such 
action together with O.S. 1991 Folio 1768 be 
dismissed pursuant to R .S.C., O. 18, r . 19 and! 
or the inherent jurisdiction of the Court on the 
grounds that the claims of the owners and the 
managers in both actions and in the arbitration 
are barred by res judicata by reason of the judg­
ment of the Tribunal de Commerce dated Sept. 
23 , 1993. It may be necessary for me to decide 
one issue raised by this summons, namely 
whether the Court is bound by the Brussels 
Convention to recognize the decision of the Tri­
bunal de Commerce that the arbitration clause 
relied on by the owners was not incorporated in 

the bill of lading. As to the others, there was a 
difference between the parties as to whether the 
Court should decide on this summons whether 
the arbitrators are bound by the decision of the 
Tribunal de Commerce on the merits of the dis­
pute or whether there was a dispute on this 
point which should be referred to the arbi­
trators to decide. [n the course of argument Mr. 
Meeson for the cargo interests sought to meet 
the point that there was a dispute on the issue of 
res judicata which should be left to the arbi­
trators to decide by seeking leave to amend the 
relief sought in O.S . 1992 Folios 1703,1704 and 
1705. r came to the conclusion however, that it 
would be premature and inconvenient at this 
stage to reach any conclusion on these ques­
tions both because they only arise if the owners 
and the managers are right that the Centrocon 
arbitration clause is incorporated into the bill of 
lading and also because the issues had not been 
adequateJy formulated in advance of the bear­
ing in the formal Coun proceedings and in the 
parties' skeleton arguments. 

The contracts 

Before attempting to define or consider the 
issues which should be decided by the Court, I 
must first set out the relevant details of three 
contracts; first, a contract of affreightment 
dated July 12, 1990; second, a cbarter-party fix­
ture dated Mar. 7 , 1991; third, the bill of lading 
issued at Bordeaux and dated Mar. 8, 1991. 

The contract of affreightment dated July 23, 
1990 

On July 23, 1990 a contract of affreigbtment 
was concluded between UNCAC and Peter 
Dohle Schiffahrts KG (GmbH & Co) of Ham­
burg (" Peter Dohle") . This contract was on the 
form of the Continent Grain Charter-party (last 
amended 1974 - code name "SYNACO­
MEX") and provided for tonnage nomiDated 
by Peter Dahle to perfonn a minimum of six 
and a maximum of 12 voyages carrying 2500 
tons of bulk maize per shipment from a number 
of named ports in France (including Bordeaux) 
in charterers' option to New Holland. There 
were to be a maximum of two voyages per 
month . The period was October,l990 to April, 
1991 or, in charterers' option, May and June, 
1991 . Clause 4 of the charter-party provided: 

The freight is earned and is to be paid on 
right and true delivery of cargo and is payable 
as follows: within three days after signing 
Bills of Lading by Chanerers, direct into 
Owners nominated bank account at Ham­
burg (the bank and the number of tbe 
accoun t were specified) 
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The chaner~party contained an arbitration 
clause as follows: 

Any dispute anstng out of the present 
contract shall be referred to Arbitration of 
Chambre Arbitrale Maritime -73, Boul­
evard Haussman , Paris 8. The decision ren· 
dered according to the rules of Chambre 
Arbitrale shall be final and binding upon 
both parties. The right of both parties to 
refer any disputes to arbitration ceases six 
months after date of completion of dis­
charge or, in case of non-performance, six 
months after the cancelling date as per 
clause 8. Where this provision is not com­
plied with, the claim shall be deemed to be 
waived and absolutely barred . 

On Feb. 21, 1991 UNCAC gave, in accord­
ance witb the contract, 10 days provisional pre­
advice for a vessel to load at Bordeaux with a 
lay-cancelling period of Mar. 418, 1991. This 
was followed by a seven days definite advance 
notice given on Feb. 25, 1991. 

Thuharter-paTty fixture dated MaT. 7, 1991 

Peter Dahle did not own or have on charter a 
vessel which could meet the cancelling date of 
Mar. 8. Accordingly on Mar. 7,1991 a fixture of 
Heidb~rg was negotiated over the telephone 
between Active Chanering Ltd . ("Active Char­
tering"), English shipbrokers acting on behalf 
of Peter Dohle, and the managers acting for the 
owners. The vessel had just discharged in 
Northern Spain and was seeking employment. 

There bad previously on Feb. 8, 1991 been 
..oncluded between Active Chartering (then 
acting for different principals by the name of 
Arklow Shipping Limited) and the managers a 
fixture of a different vessel, Baursb~rg, to carry 
grain from Bordeaux to Manchester. The 
charter-party had been on the form of the Con­
tinent Grain Cbarterparty (last amended 1990 
- Code name "SYNACOMEX 90") but 
amended in type in a number of respects . In 
particular the charter-party of Baursberg con­
tained a typed provision which (in lieu of the 
Paris arbitration clause contained in the printed 
form of charter) provided : 

Centrocon Arbitration Clause (with three 
months limitation amended to twelve 
months) , in London according to English 
Law. 
There was also a typed provision that freight 

would become payable: 
.. . by Charterers to Active Chartering . . . 
within three banking days of right and true 

delivery for onward transfer to the Owners . 
The fixture of H~idbt!rg was conducted at 

short notice. Certain essential terms were 
expressly agreed over the telephone . In respect 
of other terms it was agreed that the terms of 
the Baursberg cbarter would apply. 

Following the agreement made on the tele­
phone Active Chanering sent a "recap telex" 
dated Mar. 7, 1991 to the managers. 

This is to reconfirm todays charter party 
dated 7th March '91. 
M. V. "Heidberg" 
German Hag, single decker abt 2700 dwcc abt 
134000 cbftgr 
grainfilled and suitable grab discbarge 
1 hoha with moveable bulkhead for 
- 2550 tonnes maize in bulk only, no bags 
- Bordeaux - New Holland 
- Laycan 8th March 0900 hrs provided ves-
sel is in always load ready latest 0900 hrs tben 
Charterers guarantee loading/completion 
latest 9th 24.00 hrs weatber permitting, 
force majeure and breakdowns excepted . 
- freight DM 18.78 tonne int weight fio, 
spout/grab trimmed payable after right and 
true de livery . 
- 24 bours load 
- 54 hours discharge 
- Lay time non rev and wp 
- Demurrage DM 4500 daily/rata tree des-
patch 
- Synacomex charter-party . . . 
This telex erroneously referred to the Syna­

comex cl:1arter-party (which contained a Paris 
arbitration clause) when it should have referred 
to the amended form of Synacomex 90 form 
used on Feb. 8, 1991 for the charter of BauTs­
berg. No other written evidence as to the fixture 
of Ht!;db~rg existed at the time of shipment. 

After the casualty had occurred Active Char­
tering sent to the managers a form of charter­
pany for signature. This was on the Synacomex 
90 form and included the tenns agreed for the 
Baursberg fixture save where otherwise agreed . 
In particular it included the typed clause pro­
viding for the amended Centrocon arbitration 
clause to apply. As the casualty had already 
occurred, the draft charter-party was neither 
signed for the owners, nor returned to Active 
Chartering. At the time of the casualty, and for 
a long time thereafter there was no written 
document evidencing the agreement of the 
owners to the draft charter-party nor, on the 
other hand , was any suggestion made by them 
that the draft charter-party did not accurately 
set out the terms orally agreed . Long after these 
proceedings had been commenced Peter Dohle 
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and the managers executed a form of charter­
party in the same terms as the draft. But this did 
not occur until 1993, presumably after judg­
ment had been given by the Tribunal de Com­
merce, and it cannot have any effect on the 
issue raised in these proceedings. 

The nomination of Heidberg to UNCAC 

tn response to the notices given by UNCAC 
on Feb. 21 and 25,1991 , Peter Dohle had orig­
inal1y nominated "MV Birta or sub" with a layl 
can of Mar. 518, 199J. 

After the fixture of Heidberg had been 
agreed, Active Chartering on behalf of Peter 
Dohle nominated that vessel to UNCAC under 
the tenus of the contract of affreightment. The 
notice was dated Mar. 7, 1991 and was in the 
following terms: 

Please to reconfirm laday's nomination 
dated 7th March 1991. 

- M.V. "Heidberg" 
German Flag, Singledecker 
Abt 2700 DWCC Abt 134000 
CBFrGR 
Grainfitted and suitable grab discharge 
1 hoha witb moveable bulkbead 
FOR 

- 2550 lonnes maize in bulk only, no 
bags 

- Bordeaux - New Holland 
- Laycan 8th March 0900 hrs provided 

VsI is in always load ready latest 0900 
hrs then Charterers guarantee loading! 
completion latest 9th 24.00 hrs 
weather permitting, force majeure and 
breakdowns excepted. 

- Synacomex charter party 
This telex repeated some of the terms set out 

in the re-cap telex scnt to the managers. In par­
ticulu, it stated that the form of charter was the 
"Synacomex" charter-party. There was no 
reference to any amendment to the printed 
form of charter-party to provide for arbitration 
in London. 

The bill of lading 

The bill of lading acknowledges tbe shipment 
of 2,550,()()() kg of bulk maize on board Heid­
berg "now lying in the port of Bordeaux" and 
bound for New Holland . The shipper is stated 
to be UNCAC (whose address is given as 83, 
Avenue de la Grande Armee, Paris). The bill 
states "Notify Grosvenor Grain & Feed Co 
Ltd" . There is a typed clause "Freight payable 
as per Op". 

The printed form , after acknowledging ship-
ment , continues: 

... and to be delivered in the same good 
order and condition unto Ithe words "TO 
ORDER" have been inserted] or their 
Assigns, tbey paying freight for the said 
goods in accordance with the Charter Party 
dated .. . [tbe space has been left blank) all 
the terms, conditions and exceptions of which 
Charter Party, including the Arbitration 
clause, are incorporated herewith . 

The bill of lading is signed as follows : 
In witness where of the Master or Agent of 

the said vessel has affirmed 3 THREE 
ORIGINALS Bills of Lading ... one of 
which being accomplished the others to stand 
void. 
Dated in Bordeaw; the 8th day of March 1991 
aean on Board. 

There is then a printed space for the signatures 
of both the shippers and tbe master. It was 
signed for UNCAC and also signed for the mas­
ter over the rubber stamp of the managers. On 
the reverse of the bill are set out certain stan­
dard clauses . 

The differtnt arbitration clauses 

The bill of lading ptovided for the arbitration 
clause of an unidentified charter-party to be 
incorporated i.n the bill . 

At the time the bill was issued tbe ooly 
executed document which could be referred to 
as a charter-party was the contract of affreight­
ment on the "Synacomex" form of charter­
party, This provided for arbitration in Paris as 
set out above. 

There was at the date of the bill of lading also 
an oral contract faT the charter of Heidberg as 
agreed on Mar. 7, 1991 , which incorporated the 
amended Centrocon arbitration clause. This 
provides that aU disputes under the contract 
shall be settled by arbitration in London, each 
party appointing an arbitrator who is familiar 
with the business. In the second half of the 
clause there is a provision relating to the time 
within which an arbitrator must be appointed. 
The amendment as referred to in the Baursbtrg 
charter-party , would amend that provision to 
read as follows: 

. . . Any claim must be made in writing and 
Claimant's Arbitrator appointed within 
twelve months of final discharge and where 
this provision is Dot complied with the claim 
must be deemed to be waived and absolutely 
barred. 

At the date of the bill of lading , however, the 
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only written evidence of this charter was the re­
cap telex. This referred only to "Synacomex" 
charter-party which contains the Paris arbi­
tration clause set out above. Moreover the only 
notice of that charter-party given to UNCAC 
was that set out in the nomination notice of 
Mar. 7, 1991. This likewise referred only to the 
"Synacomex" charter-party and thus to the 
Paris arbitration clause contained in the printed 
form. No notice was given at any stage to 
UNCAC that the head charter by which Peter 
Dohle chartered Htidberg from the owners 
contained a London arbitration clause and they 

d no reason to suspect this. 

The issues 

A large number of issues were sought to be 
raised before me . These were helpfully set out 
in a "Revised List of Issues" prepared by Mr. 
Dunning who appeared for the owners and the 
managers. As the hearing progressed , however, 
it became clear that not all these issues could 
usefully or properly be decided at the present 
stage. 

[t is plain that the central issue which arises 
CD all these summcnses is whether the bill of 
lading incorporates the terms of the charter­
party fixture agreed on Mar. 7, 1991 and, if so , 
whether it incorporates the amended Centre­
con arbitration clause. There are , in addition , a 
number af subsidiary issues. For example there 
are issues as to whether, if the clause is incor­
porated, certain types of relief being sought by 
the awners, namely a declaration o.f non­
liability, a declaration that the owners are 
entitled to limit tbeir liability and the claim for 
r"rnpensation for wrongful arrest , fall within 

terms af the clause. 1 wouJd nat however 
think it right to decide such issues unless I had 
flrst come to the conclusian that the Centrocon 
arbitration clause is incorporated. 

Since the central issue is whether the Centre­
cen arbitratien clause is incorporated, ] weuld 
be dispo.sed to. decide it first. But I am immedi­
ately faced with the submissien made by Mr. 
Meesan cn behalf af the cargo. interests that 
there is nothing to. decide because this question 
has already been detennined, subject to appeal, 
by the Tribunal de Cemmerce. This is an issue 
of some difficulty which ] cannot avoid con­
sidering. J was at ane stage attracted by the 
possibility that J might decline to. decide this 
issue until it is seen whether the decisian of the 
Tribunal de Commerce is upheld on appeal. 
But, if 1 were to take this course, it would 
involve that I must either decline to decide O .S. 
1991 Folio 1768 at all or else run the risk of re­
opening a matter which , if Mr. Meeson is right, 

has been determined between the parties by the 
French Court. 

There was also an issue between the panies 
as to whether, if the quest ion of incorporation 
has to be dete rmined by this Court (on the 
grounds that the Caurt is nat bound to recog­
nise the decision ef the Tribunal de Commerce 
on the matter) the question should be decided 
according to French or English law . 

I have therefere come to the conclusion that t 
must decide the follawing three issues before 
considering whether it is necessary to decide 
any others. These are: 1. Is the Court bound by 
the Brussels Conventian to recognise the 
decision of the Tribunal de Commerce that the 
Centrocon clause is not incorporated in the bill 
of lading? 2. If not, by what law should the 
Court determine whether the clause is incorpor­
ated in tbe bill? 3. If English law is to be 
applied , is the clause incorporated in the bill? 

Fren ch law 

It was not necessary to. reach a decision as to 
a further issue which could have arisen . namely 
whether, if French law is to be applied , the 
Centrocon arbitration clause is incorporated in 
the bil1. It was common ground that, according 
to. French law I the clause is nat incorporated . 
Two experts were called to give evidence on 
various aspects of French Jaw ; Me. Robert 
Meilichzon for the owners and managers and 
Me . Jacques Lassez for the cargo interests. 
There was in the event linle disagreement 
between these experts. Bath agreed that in 
French law it weuld be held that the charter­
party of Mar. 7, 1991, and thus the Centrocon 
clause, is "91 incorporated in the bill of lading. 
Their reasans differed more in emphasis than in 
substance. Me . Meilichzon gave as his main 
reasan that , as there are two charter~parties 
which might have been incorporated into the 
bill of lading and as the bill does not specify 
which is incorporated, a French Caurt would 
decline to. hold that ei ther is incorporated in the 
absence of evidence that the parties intended to 
refer to. ane or other of these charter-parties. 
Me. Lassez, whose evidence 1 preferred. gave 
as his reason that [he test to be applied in 
French law is whether the parties to the bill of 
lading contract and in particular the pany who 
is being called upon to arb itrate , had know­
ledge of and had accepted the charter-party . As 
UNCAC had no knowledge of the charter-party 
concluded on Mar.7, 1991 Me. Lassez con­
sidered that it would be held by a French Court 
that the CentTocon clause is not bindlng on 
UNCAC, Grosvenor or Group AMA . In the 
event both experts were agreed that if the Cen-
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trocon clause had been binding on UNCAC, 
then it would also bind Grosvenor; further, that 
by the French law of subrogation it would also 
be binding on Group AMA. 

Issue 1, Is the Court bound by the Brussels 
Convention to recognize the decision of the 
Tribunal de Commerce thalrhe Centrocon 
clause is not incorporated in the bill of lading? 

The Tribunal de Commerce decided this 
issue in the following way: 

Whereas this bill of lading does not contain 
any specific arbitration clause, ~eferring . only 
to the one which would appear In an umden­
tifted charter party . 

Whereas it is in reliance upon this ibdeter­
minate provision that the shipowners under­
took an arbitration proceeding in London 
against Grosvenor . . UNCAC and Group 
AMA in June 1991. 

Whereas furthermore the alleged charter­
party would be one which was concluded 
between Mr Peter Dohle as charterer and 
Vega Reederei Friedrich Dauber a~ oW!ler of 
the "Heidberg" . a document which IS ap­
parently not signed and is totally foreign to 
the owner of the cargo. 

Whereas in consequence the shipowners' 
objection of lack of jurisdiction will be dis­
missed and this Court will declare itself com­
petent as being the Court of the place where 
the incident causing the damage took place 
and will retain tbe case. 

(I have slightly amended the translation in the 
bundle of documents.) 

This is a decision that the arbitration clause 
relied on by the owners when nominating an 
arbitrator in June, 199] was not incorporated 
in the bill of lading for three reasons; namely 
that the charter-party has not been identified ; 
that the alleged charter has not been signed ; 
and that it is totally foreign (" totalement 
~tranger") to the cargo-owner. 

Before considering whether this decision 
should be recognized as binding on the owners 
in these proceedings I must first set out the ~e(­
evant provisions of the Brussels Convention 
and of the Civil lurisdiction and ludgments Act 
1982 (the 1982 Act) . The Brussels Convention 
provides. inter alia , as follows : 

Article 1: This Convention shall apply in 
civil and commercial matters whatever the 
nature of the court or tribunal . 
The Convention shall not apply to: 

(I) the status or legal capacity of natural 
persons , rights in property arising out of a 

matrimonial relationship, wills and suc­
cession; 

(2) bankruptcy, proceedings relating to the 
winding-up of insolvent companies or other 
legal persons. judicial arrangements, corpor­
ations and analogous proceedings; 

(3) social security; 
(4) arbitration . 
Article 25: For the purposes of this Con­

vention, "judgment" means any judgment 
given by a court or tribunal of a Contracting 
State, whatever the judgment may be caJled, 
including a decree, order I decision or writ of 
execution , as well as tbe determination of 
costs or expenses by an officer of the court. 

Article 26: A judgment given in a Con­
tracting State shall be recognised in the other 
Contracting States without any special pro­
cedure being required ... 

Article 27: A judgment shall not be recog­
nised . .. 

(4) if the Court of the State in which the 
judgment was given, in order to arrive at its 
judgment, has decided a preliminary ques­
tion concerning tbe status or legal capacity of 
natural persons, rights in property arising out 
of a matrimonial relationship. wills or suc­
cession in a way that conflicts with a rule of 
the private international law of the State in 
which the recognition is sought, unless the 
same result wouJd have been reached by the 
application of the rules of private inter­
national law of that State. 

Article 28: [The first paragraph sets out 
further circumstances in which a judgment 
shall not be recognised, the third paragraph 
provides:] 
Subject to the provisions of tbe first para­
graph , the jurisdiction of the court of the 
State in which the judgment was given may 
not be reviewed: the test of public policy 
referred to in Article 27(1) may not be 
applied to tbe rules relating to jurisdiction. 

Article 29: Under no circumstances may :1 

foreign judgment be reviewed as to its sub­
stance. 
The 1982 Act gives legal effect to the Brussels 

Convention in the United Kingdom. Section 32 
provides: 

( I) Subject to the following provisions of 
this section , a judgment given by a court of 
an overseas country in any proceedings shall 
not be recognised or enforced in the United 
Kingdom if - (a) the bringing of those pro­
ceedings in that court was contrary to an 
agreement under which the dispute in ques-
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tion was to be settled otherwise than by pro­
ceedings in the court's of that country; and 
(b) those proceedings were not brought in 
that court by, or with the agreement of, the 
person against whom the judgment was 
given; and (c) that person did not counter­
claim in the proceedings or otherwise submit 
to the jurisdiction of that court 

(2) Subsection (1) does not apply where 
the agreement referred to in paragraph (a) of 
that subsection was illegal, void or unen­
forceable or was incapable of being per­
formed fOT reasons not attributable to the 
fault of the pany bringing the proceedings in 
which the judgment was given. 

(3) In determining wbether a judgment 
given by a court of an overseas country 
should be recognised or enforced in the 
United Kingdom, a court in the United King­
dom shall not be bound by any decision of the 
overseas court relating to any of the matters 
mentioned in subsection (1) or (2). 

(4) Nothing in subsection (I) shall affect 
the recognition or enforcement in tbe United 
Kingdom of: (a) a judgment which is 
required to be recognised or enforced there 
under the ]968 Convention; 
Sections 32(1) and 32(3) have the effect that, 

subject to s. 32(4), this Court must not recog­
nize or enforce the decision of a foreign Coun 
that an alleged arbitration clause is not incor­
porated in the contract. But the effect of 
s. 32(4), as Mr. Dunning for the owners ulti­
mately conceded , is that, if the judgment is one 
which is required to be recognized in the United 
Kingdom under the Brussels Convention, then 
the Court must recognize it. 

The judgment of the Tribunal de Commerce 
• c;eems prima facie to fall within the definition of 

'judgment" contained in art . 25. ] have to put 

I aside as immaterial whether it is called a 
" decree" "order" or "decision" . I do not see 
bow consistently with the language of art . 25 
the decision can he disregarded on the grounds 
that it was a decision on a preliminary issue ans-

l
ing in the case. Article 25 does not exclude 
judgments on preliminary issues, or draw any 
distinction between these and final judgments 
on the merits of a case. Both seem equally to be 
included within the definition . 

I should next deal with the possible objection 
that the only relevant plaintiff in the French 
proceedings is Group AMA, whereas the party 
against whom the owners claim arbitration is 
Grosvenor. (1 ignore UNCAC as it was com­
mon ground at the hearing before me that by 
reason of the Bills of Lading Act , 1855 only 

Grosvenor can sue or be sued on the bill of 
lading. ) Does this preven t there being identity 
of parties in the French and English proceed­
ings? It was common ground that the claims 
being brought before the Tribunal de Com­
merce for damage to cargo and an indemnity in 
respect of salvage and general average are 
subrogated claims arising by virtue of the fact 
that Group AMA has paid Grosvenor's claim 
for damage to cargo . Most of the claims which 
the owners seek to refer to arbitration relate to 
the same subrogated claims since they include 
(i) a declaralion that Grosvenor is liable to con­
tribute in generaJ average , (i1) a generaJ aver­
age contribution and (iii) a declaration that the 
owners are not liable for breach of contract or 
duty by reason of the collision , a declaration 
which , if granted, would include one of non­
liability for the damage to cargo claimed in the 
French proceedings. (Even the claim for wrong­
ful arrest , which may not be a subrogated claim , 
arises as a result of the action of Group AMA , 
the plaintiff in the French proceedings.) It was 
agreed before me by Me. Meilichzon a nd Me . 
Lassez that , under the French law of subroga· 
tion, the insurer , having paid the claim of the 
assured , stands in his shoes and that there is 
transferred to him both the assured's rights and 
also the assured's Obligations relating to the 
subrogated claim . There is a difference between 
French and English procedural law. Under 
French law an action brought to enforce a 
subrogated claim must be brought in the name 
of the insurer. Under English law it must be 
brought in the name of tbe assured but the 
insurer has an equitable interest in the proceed­
ings. In these circumstances I conclude that no I 
objection can be brought to recognition of the 
French judgment on the ground that the parties 
to tbe two sets of proceedings are not the same . 

FinallY I it was suggested that the Tribunal de 
Commerce may not have been the Court "first 
seised" of the matter within 3n. 21. It is not 
permissible to investigate this matter at the 
stage of recognition or enforcement. 

Having come to this conclusion, I am con­
fronted- with the position that the only reason 
not to recognize the judgment of the Tribunal 
de Commerce appears to be that it may be 
excluded from the ambit of the Convention by 
exception (4) to the second paragraph of an . 1 
which states simply "arbitration " . The ambit of 
this exception is a vexed question which has 
been the subject of much controversy in recent 
years . 1 have no doubt that this question will 
occupy the attention of appellate Courts and 
ultimately the European Coun of Justice either 
in this case or in some other case before very 
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long. When this occurs the views of a single 
Judge of fi rst instance are unlikely 10 be of 
much, if any, interest. In these circumstances r 
would have preferred to express no opinion on 
the matter and to leave the decision to a higher 
Court. This however does not seem to be per­
mitted under English procedure and so there is 
no alternative but to consider the matter as best 
I can. 

I begin with the decision of the European 
Court in Marc Rich & Co. A.G. Y. Sociela 
Italiano Impianti P.A . (The Atlantic Emperor), 
[1992] 1 Lloyd's Rep. 342; 11991] E.C.R. 3855 . 
I should say at the outset however that in my 
view the decision throws little light on the ques­
tion I have to decide in the present case. 

In The Atlantic Emperor a contract had been 
concluded by an exchange of telex messages in 
January 1987 whereby Marc Rich agreed to 
purchase a quantity of Iranian crude oil from 
Impianti on f.a.b. terms. After the main terms 
had been agreed Marc Rich sent a telex setting 
out the tenns of the contract and including for 
the first time a choice of law and arbitration 
clause. The oil was loaded and Marc Rich com­
plained that it was seriously contaminated. 
lmpianti then issued a writ in Italy on 18th 
February 1988 claiming a declaration that it was 
nOI liable to Marc Rich. On May 20, 1988 Marc 
Rich issued an originating summons in London 
asking the High Court to appoint an arbitrator 
on behalf of Impianti under s. 1O(3} of the 
Arbitration Act , 1950. Leave was granted to 
serve the originating summons on 1m pi anti in 
Italy . lrnpianti then issued a summons seeking 
to set aside the order granting leave on the 
grounds that under the terms of the Brussels 
Convention the dispute must be resolved in 
Italy. The Court of Appeal referred a number 
of questions to the European Court of Justice 
including the following: 

I. Does the exception in Article 1 (4) of the 
Convention extend: (a) to any litigation or 
judgments and, ifso , (b) to litigalion or judg­
ments where the initial existence of an arbi­
tration agreement is in issue? 
Before coming to the decision of the Euro­

pean Court it is necessary to mention the 
opinion of Advocate General Darmon (sup. 
pp. 3875-6 pars. 31 and 33) . Having come 10 
the conclusion that proceedings to appoint an 
arbitrator were not within the scope of the Con· 
vention, he continued (par. 31) 

... where a court is seised of an issue not 
falling within the scope of the Convention its 
jurisdiction to deal with a preliminary issue is 
in no case governed by the Convention but is 

a matter for the lex fori and that is so even if 
the preliminary matter falls within the scope 
of the Convention ... 

He then said (par. 33): 

Two conclusions must be drawn from this . 
The first is that it is the lex fori alone, that is 
to say English law in this case, which must 
determine whether tbe court bas jurisdiction 
to deal with the preliminary matter . The 
second is that the dispute, of which the prin· 
cipal subject·maner falls outside the scope of 
the Convention, clearly cannot be brought 
within the scope of the Convention by the 
effect of a preliminary matter , even if the 
latter falls within one of the subject areas 
covered by the Convention. In that connec­
tion, it is unnecessary , in my opinion, for the 
Court to express a view in this case as to 
whether or nOt the question of the existence 
of an arbitration agreement raised as a main 
issue before a Court falls within the scope of 
the Convention. In my view, it would be sui· 
fident to find that , where such a question is in 
the nature of a preliminary matter in a dis· 
pute whose principal subject·matter falls out· 
side the Convention, the Convention does 
not apply and , consequently, the decision 
whether the court seised may dispose of the 
preliminary issue is a matter for the lex fori . 
I now come to the decision of the European 

Court in the same case. It began by rephrasing 
the questions which had been referred to it by 
the Coun of Appeal : 

The first question 

11. The first question submitted by the 
national court seeks, in substance, to deter­
mine whether Article 1(4} of the Convention 
must be interpreted in such a manner that the 
exclusion provided for therein extends to 
proceedings pending before a national court 
concerning the appointment of an arbitrator, 
and , if so, whether that exclusion also applies 
where in those proceedings a preliminary 
issue is raised as to whether an arbitration 
agreement exists or is valid. These two points 
will be considered successively. 
The Court then proceeded to hold (pars. 13 

to 21 of the judgmenl) that art . 1(4} of the Con­
vention excludes proceedings pending before a 
national Court for the appointment of an arbi­
trator . Having so decided the Court turned to 
consider the second issue under the following 
heading: 

Wherher a preliminary issue concerning rhe 
existence Or validity of an arbitration agree· 
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ment affects the application of the Convention 
to the dispule in question . 

The judgment then continues: 
22. lmpianti contends that the exclusion in 
Article 1(4) of !he Convenlion does not 
extend to disputes or judicial decisions con­
cerning the existence or validity of an arbi­
tration agreement. In its view, that exclusion 
Ukewise does not apply where arbitration is 
not the principal issue in the proceedings but 
is merely a subsidiary or incidental issue. 

23. Impianti argues that, if that were not so, a 
party could avoid the application of the Con­
vention merely by alleging the existence of an 
arbitration agreement . 
24. Impianti contends that, in any event , the 
exception in Article 1 (4) of the Convention 
does not apply where the existence or validity 
of an arbitration agreement is being disputed 
before different courts to which the Conven­
tion applies, regardless of whether that issue 
has been raised as a main issue or as a pre­
liminary issue. 
25. The Commission shares Impianti's 
opinion in so far as the question of the exis­
tence or validity of an arbitration agrement is 
raised as a preliminary issue. 
26. Those interpretations cannot be 
accepted. In order to determine whether a 
dispute falls within !he scope of !he Conven­
tion, reference must be made solely to the 
subject-matter of the dispute. If, by virtue of 
its subject-matter, such as the appointment of 
an arbitrator, a dispute falls outside the scope 
of the Convention, the existence of a prelimi­
nary issue which the Court must resolve in 
order to determined the dispute cannot, 
whatever that issue may be, justify appli­
cation of the Convention . 
27. It would also be contrary to the principle 
of legaJ certainty, which is one of tbe objec­
tives pun;ued by the Convention (see judg­
ment in Case 38181, Effer Y . Kantner [1982] 
ECR 825, paragraph 6) for the applicability 
of tbe exclusion laid down in Article 1(4) of 
the Convention to vary according to the exis­
tence or otherwise of a preliminary issue, 
which might be raised at any time by the 
parties. 
28. It follows that, in the case before the 
Court , the fact that a preliminary issue 
relates to the existence or validity of the arbi­
tration agreement does not affect the exclu­
sion from the scope of the Convention of a 
dispute concerning the appointment of an 
arbitrator . 

29. Consequently , the reply must be that 
Article 1(4) ofthe Convention must be inter­
preted as meaning that the exclusion pro­
vided for therein extends to litigation 
pending before a national court concerning 
the appointment of an arbitrator . even if the 
existence or valjdjty of an arbitration agree­
ment is a preliminary issue in that litigation. 

It seems to me that in these paragraphs the 
Court has followed the advice that had been 
tendered to it by Advocate General Darmon . 
As 1 read the judgment what the Court decided 
was that, as the matter before the English Court 
(the appointment of an arbitrator) was 
excluded from the Convention by exception 
(4) . it was not brought within the Convention 
merely because of: 

. the existence of a preliminary issue 
which the Coun must resolve in order to 
detennine the dispute . 

In the Court's view the nature of that prelimi­
nary issue was not relevant; see ··whatever that 
issue may be" in par. 26. It was therefore not 
necessary to decide whether , if the issue had 
arisen in some other way, a dispute as to the 
existence or validity of an arbitration agree­
ment would have been within or without the 
Convention . 

While, therefore, in the present case both 
Mr. Dunning for the owners and Me. Meeson 
for Grosvenor relied on the European Court's 
decision in The Allantic Emperor in support of 
their respective contentions, the judgment 
seems to me to throw no ligbt on the answer to 
the problem which confronts me one way or the 
other. (In The AI/anlic Emperor (No . 2) , 11992] 
I Lloyd's Rep. 624 at p. 628 Lord Justice Neill 
was similarly disposed to accept the view that 
the answer given by the Court " gives no guid­
ance in those cases where the challenge to the 
validity of the agreement constitutes the dispute 
and stands alone .") 

I turn then to consider the matter more 
generally . I have been referred to the official 
reports on the Brussels Convention which are 
made admissible by s. 3(3) of Ihe 1982 Act . The 
Jenard Report (OJ . No. C 59/1. 5.3.1979 has 
the following sentence : 

. .. it (s .c. the Convention) does not apply 
for the purpose of determining the jurisdic­
tion of courts and tribunals in respect of liti­
gation relating to arbitration . 

The Schlosser Report , made at the time of 
the accession of Denmark, Ireland and the 
United Kingdom (0.1 . No . C 59nJ , 5.3.1979) 

I 
I 
I 
I 
I 

I 
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has a sentence whicb is ctirectly relevant to the 
presenl problem (par . 64(6)): 

[n the same way a judgment determining 
whether an arbitration agreement is valid or 
not , or because it is invalid, ordering the par­
ties not to continue the arbitration proceed­
ings is not covered by the 1968 Convention. 

On the other hand the EvrigenisIKerameus 
Report , made at the time of the accession of 
Greece in 1986 (O.J . No. C 298/1 of 
24.11.1986) is to opposite effect. 

35. Arbitration, a fonn of proceedings 
encountered in civil and, in particular, com­
mercial matters, (Article I, second para­
grapb, point 4) is excluded because of the 
existence of numerous multilateral inter­
national agreements in this area. Proceedings 
which are direct ly concerned witb arbitration 
as the principal issue, e ,g. cases where the 
coun is instrumental in setting up the arbi­
tration body , judicial annulment or recog­
nition of the validity or the defectiveness of 
the arbit ration award , are not covered by the 
Convent ion . However, the verification, as an 
incidental question, of the validi ty of an arbi­
tration agreement which is cited by a litigant 
in order to contest the jurisdiction of the 
coun before which he is being sued pursuant 
to the Convention , must be considered as 
falling within its scope. 
The only assistance , so far as I am aware, to 

be fou nd in any of the reported cases, is in the 
opinion of Advocate General Darmon in the 
The Atianlic Emperor (sup.) where he 
expressesthe view (par . 34 p. 3876) that-

... a dispute as to the existence of an arbi­
tration agreement falls outside the scope of 
the Convention. 

At par. 76, p. 3886 he favours: 
. assessments made by the courts of the 

place of arbitra tion by reason of their neu­
tra lity. 
I have also been referred to a number of 

English text books and articles on the Conven­
tion. It would nOl be practicable to mention 
them all . I wish however to acknowledge the 
assistance I have derived from three articles. 
Two of these were written just before the Euro­
pean Court's decision and would have answered 
the question referred to the Coun in the 
opposite way to that in which it was decided . 
Both favou r the view that the judgment in the 
present case falls within the scope of the Con­
vention: Prof. Dr. Peter Schlosser and Mr. Paul 
Jenard ("'Schlosser 1991 " and "Jenard 1991 ") 
in Arbitration International, Vol. 7 No. 3, 
1991 . pp. 227 and 247 . The third sets out the 

arguments extensively on both sides and nar­
rowly favours the view that: 

, .. it seems better to say, whatever the cir­
cumstances, that a judgment whose subject­
matter was the validity of an arbitration 
agreement is excluded from the scope of the 
Convention for recognition purposes simply 
because it is in "Arbitration" . [Prof. Bernard 
Audit Arbitration and the Brussels Conven­
lion Arbitration International, Vol. 9 No.1, 
1993 , p. 1.] 
It seems to me that it is primarily a policy I 

issue whether a decision on the validity of an 
arbitration agreement is held to be excluded by 
exception (4) to art. 1. Linguistic arguments do 
not carry the matter very far. The decision of 
the Tribunal de Commerce can be fairly said to 
concern "arbitration" as the Coun's conclusion 
was that no valid arbitration agreement had 
been shown to exist. On the other hand the 
decision was not confined to the subject of arbi­
tration. The Tribunal de Commerce had to 
reach a decision as to the proper construction of 
the bill of lading and whether it inco.rporated 
the terms of any charter-party . This was a 
broader matter which could have affected the 
rights and liabilities of the parties in several 
ways although , as it so happens , the relevance 
of the point was confined to whether or not an 
arbi tration clause was incorporated. If exceJr 
tion (4) requires that the only subject matter of 
the Coun's judgment must be "arbitration", 
then the exception does not apply. If exception 
(4) excludes " mixed" questions of arbitration 
and the construction of a particular agreement, 
then the exception may apply. One is thus 
driven to consider whether, as a matter of 
policy, the exception should be given a wider or 
a narrower meaning. 

There are in my view solid practical and 
policy reasons for holding that decisions as to 
the validity of an arbitration agreement fall 
generally within the ambit of the Brussels Con­
vention, The chief advantage of so holding is 
that any Cou,rt which has juriSdiction over the 
substantive dispute under the Convention may 
be required to rule on whether a valid arbi­
tration agreement exists and , if so, to refer the 
case to arbitration by virtue of an . II par. 3 of 
the New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards , 
1958 ('·tbe New York Convention") and, if 
such decisions are not to be binding in other 
Contracting States under the Brussels Conven­
tion, then there is nothing to prevent a disap­
pointed party from seeking to obtain a different 
and more favourable judgment in another Con­
tracting State , nor if the Court of one State 

 
United Kingdom 

Page 14 of 59

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



[1994] Vol. 2 LLOYD'S LAW REPORTS 301 

Q.B . (Com. Ct.)] The "Heidberg" [Judge DIAMOND , Q.c. 

decides in favour of the validity of an arbi­
tration agreement and the Court of a different 
Contracting State decides against it, for there to 
ensue a "race" between the parties to sec which 
can first obtain an award or judgment in differ­
ent jurisdictions. nOT to prevent or resolve a 
potential conflict between an award and a judg­
ment once obtained. If decisions as to the val­
idi ty of an arbitration agreement are not 
excluded by exception (4) , then, as such judg­
ments would have to be recognized in other 
...... ..onrracting States, this could be expected to 
",revent most if not all of these confticts. Thus in 
the present case recognition of the decision of 
the Tribunal de Commerce would eliminate 
bnth the possibility that this Court might reach 
a conflicting decision as to the incorporation of 
the Centrocon clause and also that arbitrators 
appointed under tbe clause might publish an 
award which determines the substance of the 
underlying dispute in a different way from the 
Tribunal de Commerce. 

It would seem logical, moreover, that if this 
Court is bound to recognize the judgment of the 
Tribunal de Commerce on the substance of the 
dispute , it should also recognize its decision 
that there is no valid arbitration agreement 
binding the parties. A failure to recognize the 
French Court's decision as to the invalidity of 
the arbitration clause would be the first step 
which might lead to this Court coming to an 
opposite conclusion on the existence of a valid 
arbitration agreement and thus to the prosecu­
tion of an arbitration in London whjch might 
result in the arbitrators publishing an award on 

'e substance of the dispute which likewise 
~Iligbt be at variance with that of the French 
Court, an award which in turn could result in 
this Court being asked to enter judgment in 
terms of the award under s. 26 of tbe Arbi­
tration Act, 1950. The failure to recognize the 
decision of the Tribunal de Commerce on the 
invalidity of the arbitration agreement could 
thus ultimately result in this Court being asked 
to enter a judgment which is inconsistent with 
the decision of tbe Tribunal de Commerce on 
the substance of the dispute. 

It is in my judgment beyond doubt that the 

I 
judgment of a foreign Contracting State on the 
substance of a dispute , even if given in breach 
of a valid arbitration agreement, must be recog­
nized by this Court under art. 26. The Conven­
tion restricts the number of defences available 
to recognition and enforcement. The failure by 
the foreign Contracting State to decide a pre­
liminary question concerning arbitration in a 
way which is consistent with the putative proper 
law of the arbitration agreement is not one of 

the defences specified in art . 27 par. (4). The 
judgment of a foreign contracting State on the 
substance of the dispute cannot be said to con­
cern "arbitration" or to form any part of pro­
ceedings which may culminate in an arbitration 
award . As appears from the Schlosser report 
pars. 61 to 62 the United Kingdom delegation 
was concerned at the time of the negotiations 
leading to the Accession Convention as to 
whether, if a national Court adjudicates on the 
subjet-matter of a dispute because it over­
looked an arbitration agreement or considered 
it inapplicable , recognition and enforcement of 
the judgment might be : 

... refused in another State of the Com­
munity on the ground that the arbitration 
agreement was after all valid and that there­
fore , pursuant to art . ] , second paragraph. 
point (4), the judgment falls outside the 
scope of the 1968 Convention . 

But the Schlosser Report also suggests that : 
The new Member States can deal with this 

problem of interpretation in their implement­
ing legislation. 

Parliament, when enacting the 1982 Act , 
specifically provided in s. 32(4)(a) that nothing 
in sub-so (1) should affect the recognition or 
enforcement in the United Kingdom of a judg­
ment which is required to be recognized or 
enforced here under the Convention. The 
point , it seems to me , has been determined , in a 
sense contrary to that apparently desired by the 
U .K. delegation , by the enacting legislation; 
see lenard, 1991, pp. 246 to 247 . 

The avoidance of conflict between a judg­
ment on the merits of a dispute in one Contract­
ing State and a possible judgment following the 
publication of an arbitration award in another 
Contracting State seems to me to fall within the 
policy objectives of the Convention. But to 
hold that a decision on the validity or otherwise 
of an arbitration agreement falls within the 
scope of the Convention would not, it is true , 
prevent aU risk of conflict. The Court of the 
State in which the arbitration would take place 
if the agreement is valid might have been asked 
to appoint an arbitrator and in the course of so 
doing might have determined that the clause 
was valid . Such decision, being on a issue which 
is preliminary to a matter excluded by excep­
tion (4), is not binding in other Contracting 
States and would not prevent the Court of a dif­
ferent State from giving a judgment that no 
valid arbitration agreement had been concluded 
and from assuming jurisdiction over the sub~ 
stantive dispute . The judgment of that Court 
however would not be binding on the Court of 
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the State where the arbi tration was to take 
place if given after that Court had appointed an 
arbitrator (since it would be " irreconcilable 
wi th a judgment given in a dispute between the 
same parties in the State in which recognition is 
sought" ; art. 27 par. (3)) ; whereas it would be 
binding if given before that Court had 
appointed an arbitrator . Another arbitrary fac­
tor would be that recognition would be depen­
dent upon the precise way a decision as to tbe 
validi ty of an arbi tration clause were reached 
and whether the decision were properly to be 
regarded as preliminary to a matter excluded by 
exception (4) or as a principal and free-standing 
issue . Such a distinction is not always easy to 
draw. It can be said that whether the validity of 
an arbitration clause is determined as a prelimi­
nary issue in proceedings setting up tbe arbi­
tration panel or as a self-contained Issue in 
separate proceedings, both situations call for 
the same answer; see Audit p. 12. These are 
points which can be said to militate against 
holding that decisions as to the validity of an 
arbi tration agreement fall with the scope of the 
Convention , It is not possible to eliminate all 
risk of conflict whatever conclusion is reached 
as to the ambit of exclusion (4). 

It is however said that the main disadvantage 
of holding that decisions as to the validity of an 
arbitration agreement fall generally within the 
Convention is that the Courts of the State in 
which the seat of the arbitration would be 
located if the agreement is valid might be 
deprived of jurisdiction to rule upon the validity 
of the arbitration agreement. It can be argued 
that the Court in which the arbitration would 
take place is the Coun best equipped to decide 
upon the validity of the arbitration agreement 
as it is the Court of the putative proper law of 
that agreement. This is an argument which car­
ries some weight but it is by no means conclu­
sive, since there is no generaJ consensus that 
disputes as to the validity of an arbitration 
agreement should be determined solely in 
accordance with the law which would be the 
proper law of the ag reement on the assumption 
that it is valid . The Rome Convention on the 
Law Applicable to Contractual Obligations 
1980 ("the Rome Convention" ) has not 
resolved the problem as by art . 1 par. 2(d) arbi­
tration agreements are excluded from its field of 
operation . To the extent that 3 rt . 8 of the Rome 
Convention is any guide as to how conflicts of 
law problems are to be resolved in the future in 
the context of arbitration agreements, it would 
seem that a tension can be expected between 
the law of the putative arbi tration agreement 
and that of the respondent's place of residence, 

as also between the Courts of those two juris­
dictions. In many cases, moreover , either the 
arbitration clause does not designate the place 
where the arbitration is to take place or there 
are, as in the present case, two possible clauses 
each providing for the arbitration to take place 
in different jurisdictions. In these cases it is not 
possible to apply the concept of the Court of the 
putative proper law of the arbitration agree­
ment, 

There are arguments to the effect that where 
in a substantive dispute otherwise coming 
within the Brussels Convention an arbitration 
clause is adduced by one party as a reason why 
the Court should refer the matter to arbitration 
under art. 11 par. 3 of the New York Conven­
tion, that Court should have the controlling 
power of decision as to whether the arbitration 
agreement is vaJid and that its decision should 
thereafter be recognized in all other Contract­
ing States. There are, on tbe other side, oppos­
ing arguments as to why the controlling decision 
should be that of the Court of the State in which 
the arbitration would take place if the arbi­
tration agreement is valid and that likewise its 
decision should thereafter be recognized in all 
other Contracting States. To decide that a 
decision upon the validity of an arbitration 
agreement falls within the ambit of the Conven­
tion would nOl t it seems to me, decide the 
matter in favour of either set of arguments, The 
rules as to the assumption of jurisdiction under 
the Convention are too various and complex for 
this to be SQ , The fundamental principle is that 
persons domiciled in a particular State should 
be sued in the Courts of that State (art. 2) . This 
may be thought to favour the first of the two 
opposing view points. Article 5(1) , however , 
permits a person domiciled in one State to be 
sued in contractuaJ matters "in the courts for 
the place of performance of the obligation in 
question" , It can be argued that, where there is 
an issue as to arbitration, this includes the 
Couns of the State in which , if the agreement is 
valid , the panies arc bound to arbitrate; see 
Schlosser (1991) pp. 235 to 238 and Audit pp. 9 
to 10. There are, moreover , other provisions of 
tbe Convention which might give the Courts of 
the place where the arbitration would take 
place jurisdiction to decide upon the validity of 
the agreement. 

What can however be said , it seems to me, is 
that if a decision as to the validity of an arbi­
tration agreement falls within the ambit of tbe 
Convention , then (unless it arises as a prelimi­
nary issue in the course of setting up the arbi­
tration panel as in The Atlantic Emperor) it wiJ] 
be decided by the Court "first seised" of the 
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issue within art. 21 and will thereafter be recog­
nized in all other Contracting States under 
art. 26. Such a conclusion would leave the 
Court of the State in which arbitration was to 
take place free to appoint the arbitration panel 
and to take all subsequent steps necessary to 
support or control the arbitration proceedings. 

1 find this a difficult and perplexing issue. II 
seems clear tbat those who drafted tbe Conven­
tion never applied tbeir minds to the question 
of bow this type of issue was to be resolved . no 
doubt because they expected the problems to 
be solved in a future European Convention on 
- -bitration law. This perhaps suppons the view 

at such issues were never intended to fall 
within the scope of the Convention and that 
they are better left to be dealt with by amending 
and updating tbe New York Convention. In tbe 
end, however. I feel the force of the arguments 
that exception (4) of the Brussels Convention 
should not apply to judgments as to the validity 
of arbitration agreements both because such 
judgments are not confined to "arbitration" but 
necessarily extend to the construction of the 
underlying contract between the parties; but 
also and principally because there are solid 
practical and policy reasons why the judgment 
of the first Contracting State to pronounce on 
the validity or invalidity of the arbitration 
agreement should be recognized in the other 
Contracting States. 

On balance I conclude that the judgment of 

I 
the Tribunal de Commerce does not fall within 
exception (4) relating to "arbitration" and that 
accordingly this Coun is bound to recognize it. 

Issue 2. By ",hat Ia", should the Court determine 
whether Ihe Centrocon clause is incorporated in 

bill of lading 
If I am right on the first issue the others do 

not arise but in case I am wrong J proceed to 
consider this issue. The Contracts (Applicable 
Law) Act, 1990 only applies to contracts made 
after Apr. I, 1991, the date when the Rome 
Convention came into force , and in any event 
does not apply to arbitration agreements. The 
point therefore has to be decided in accordance 
with common law principles of private inter­
national law. 

Mr. Dunning submitted that the question 
whether the Centrocon clause is incorporated in 
tbe bill of lading is governed by English law as 
being the lex fori . He relied inter alia on the fol­
lowing: 

1. Englisb principles of private international 
law (i .e. the lex fori) govern the ascertainment 
of the proper law of a contract, including 
whether the parties have made any express or 

implied choice of proper law and , if not , the 
ascenainment of the so called " connecting fac­
tors"; Compagnie d'Armement Maritime S.A . 
v. Compagnie Tunisienne de Navigation S.A . 
[1970]2 Lloyd's Rep. 99 at p. 117, col. 1; [1971] 
A.C. 572 at pp . 603 to 604 per Lord Diplock ; 
The T. S. Havprins , 11983]2 L1oyd·s Rep. 356; 
Dicey and Morris on the Conflict of Laws, 12th 
ed (1993) pp. 30 to 31 ; Kahn-Freund , General 
Problems of Private International Law , 1980 
pp. 242- 243. 

2. English law as the lex fori should therefore 
govern all questions which are necessarily ante­
cedent to a determination of the proper law, 
including all questions as to whether the parties 
have consented to terms bearing upon a deter­
mination of the proper law. Mr . Dunning relied 
on Mackender v. Feldia, \1966]2 Lloyd's Rep. 
449 at pp. 455 and 458; 1%7] 2 O.B. 590 at 
pp . 598 and 603 (where Lord Denning M.R . 
and Lord Justice Diplock expressed obiter the 
view thal a plea of non est factum might have 
been governed by English law , presumably as 
the lex fori) and Oceanic Sun Line Special Ship­
ping Company Inc v. Fay, [1988] 165 C.L.R . 
197 (High Court of Australia) at pp. 224 to 225 
per Mr. Justice Brennan and pp . 256 to 26) per 
Mrs. Justice Gaudron ; see also Dicey and Mor­
ris (op. cit.) 12tb ed (1993) p. 1228. 

3. Once the proper law has been ascertained 
in accordance with the lex fori . it may be 
necessary in some instances (i .e. where the lex 
causae differs from the lex fori) to consider at a 
second stage of the investigation whether. 
according to the proper law , the arbitration 
clause forms part of tbe contract; see Briggs 
"Wider still and Wider ; the bounds of Austra­
lian exorbitant jurisdiction" (commenting on 
Oceanic v. Fay (sup.» in [1989] L.M.C.L.O . 
216. That does not arise in the present case. 

Mr. Dunning also submitted in the alterna­
tive that, if the question whether the Centrocon 
clause is incorporated in the bill of lading is gov­
erned by the law which would be the proper law 
of tbe bill in the absence of any incorporation , 
the law witb which the bill of lading transaction 
has its closest and most real connection is Eng­
lish law . 

Mr. Meeson's submissions, on the other 
hand , may be summarized as follows : 

1. All questions relating to the formation of a 
contract are governed by tbat law which would 
be the proper law of the contract if the contract 
was validly concluded (" the putative proper 
law"); Albeko Schumaschinen A . G. v. Kam­
borian Shoe Machine Co . Ltd., [1961]111 L.J . 
519; The Parouth , 11982] 2 Lloyd 's Rep . 351 ; 
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Dicey and Morris (op. CiL) 11th ed (1987) 
pp . 1197 to 1201; 12th ed (1993) pp. 1248 to 
1254. 

2. The putative proper law governs not only 
whether there is a binding contract , which is not 
the issue in the present case, but also the ques­
lion whether the contract contains a particular 
term such as an arbitration clause; the Atlantic 
Emperor , (No. I) [1989]1 Lloyd's Rep. 548 at 
pp. 552 to 553 per Mr. Justice Hirst and p. 554 
per Lord Justice Lloyd (C.A .). 

3. In the present case there are two different 
arbitration clauses which may have been incor­
porated providing for arbitration in Paris or 
London according to whether bill of lading 
incorporates (i) the contract of July 23 , 1990 
(arbitration in Paris) (ii) the charter-party fix­
ture of May 7, 1991 as set out in the' " recap 
telex" (a rbitration in Paris) or (iii) the fixture of 
May 7, 1991 as orally agreed (arbitration in 
London) . In these circumstances the question 
of incorporation cannot be answered by refer· 
ence to the law which would be the proper law 
if one or other of these contracts were validly 
incorporated but should be governed by the 
proper law of the bill of lading, objectively 
ascertained , disregarding any arbitration clause 
which may have been incorporated. Mr. Mee· 
son pointed out that although the concept of a 
';putative objective proper law" was found 
"confusing" by Lord Justice Diplock in Mack­
ender v. Feldia (sup.) at p . 457 ; p. 602, Ches­
hire and North on Private International law, 
11th ed . (1987) p. 473 favours this concept: 

... since any issue affecting tbe valid cre­
ation of a contract should be determined by 
the proper law objectively ascertained, it fol­
lows that , in cases involving arbitration or 
choice of jurisdiction clauses , no inference 
should be drawn as to tbe intentions of the 
parties from tbe presence of one of these 
clauses in the contract. 
4. If the proper law be ascertained in accord· 

ance with this approach, the law with which the 
bill of lading has its closest and most real con· 
nection is French law . 

In the literature there is much discussion of 
the question, where the issue relates to tbe con­
sent of the parties to a choice of law, arbitration 
or jurisdiction clause , the Court should apply 
the lex fori, the law which the parties purport to 
choose or the putative proper law ascertained 
on an objective basis. This an undecided ques­
tion of considerable difficulty which is answered 
for most contracts concluded after Apr . 1, 1991 
by art. 8 of the Rome Convention . 

Since the Convention does not apply, I begin 

by considering two decisions of the Court of 
AppeaL 

In The Parouth , (sup.) the question for 
decision was whether leave should have been 
given to issue and serve a writ out of the juris­
diction under R .S.C. , O. 11 , r. 1(1)(1) on the 
ground tbat the plaintiffs were seeking to 
enforce a contract which by its terms or by 
implication was governed by English law. The 
alleged contract was a fixture of the vessel said 
to have been concluded in a series of telex 
messages concluded between a broker acting 
for the plaintiffs and a broker (SBS) said to be 
acting for the defendants. A telex from SBS to 
the defendants , which was said to evidence the 
fixture, contained a term providing for ubi· 
tration in London. At first instance Mr. Justice 
Bingham. as he then was, set aside service of 
the writ on the ground that the arbitration pro. 
vision should be ignored. This decision was 
reversed in the Court of Appeal on the ground 
that, if the case were tried , the Court would 
probably apply the putative proper law of the 
contract , to decide whether there was a binding 
contract between the parties and, as it was argu· 
able that any contract contained an English 
arbitration clause, it was also arguable that such 
contract if concluded was governed by English 
law. The leading judgment was given by Lord 
Justice Ackner at p. 353. 

It is clear that the learned Judge's attention 
was not drawn to the principle enunciated in 
Dicey & Morris's The Conflict of Laws and I 
refer to the current 10th ed. r. 146 at p. 775 
which is in these terms: 

The formation of a contract is governed 
by the law which would be the proper law 
of the contract if the contract was validly 
concluded. 
Dicey then goes on to discuss the principle 

in some detail referring to one English auth­
ority in which that principle is to some extent 
illustrated and dealing with the academic and 
philosophical criticisms that can be made. 
Mr. Longmore says of course that that prin­
ciple is a well understood and accepted one 
and although it was not referred to by either 
Counsel - Mr. Gross was not in the Court 
below - it must have been in everybody's 
mind. 

With great respect, J am wholly uneon­
vinced by that proposition. The parts of the 
judgment to which J have referred indicate 
quite clearly to my mind that the application 
of the putative proper law seems to have 
escaped everybody's attention in the Courts 
below . 
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It is now accepted in this Court , and clearly 
was not so accepted in the Court below by 
Mr. Longmore, that if this case is heard then 
the probabilities are that the putative proper 
law , namely English Jaw, will be applied to 
resolve the issue: Was there a binding con· 
tract between the parties? The learned Judge 
was, therefore. in my judgment in error in 
saying that he must treat the arbitration 
clause as neutral; the arbitration clause had 
the important result of making the proper law 
of this dispute probably (and I put no higher 
than is necessary) English law. 

What made this case a case to which 
R.S .C. , o. 11 , r. 1(1)(f) applied was that it 
was arguably a contract which by its terms OT 

implication was governed by English law . 
Therefore the learned Judge, by reason of 
not having his attention directed t? this prin­
ciple, wrongly reached the conclUSIon that he 
should disregard the arbitration clause. He 
thus arrived at the conclusion that there was 
no English link. And there being no English 
link, as he said in terms, he was thrown back 
on the prima facie rule. It seems to me that if 
there was no English link, a link which made 
the contract by its terms or implication gov­
erned by English law, one did not need any 
prima facie rule. It was not within R.S .C. , 
o. 11 r . 1(1)(f) although strangely enough, 
that was conceded before him by the defend­
ants. 

Accordingly, such being the error, any 
suggestion that the exercise by the learned 
Judge of rus discretion precludes us from 
intervening cannot be sustained. 

We have then this position: There is a good 
arguabJe case that there was a contract; that 
is conceded. There is a good arguable case 
that the contract is, by its terms or impli­
cation, governed hy English law. As I have 
indicated . that suffices to bring it within 
R.S .C., O. 11, r. 1(1)(f) . 
This decision has not escaped criticism; see 

Cheshire and North , op. cit. , 11th ed ., (1987) 
pp. 473 to 474 . It only decides that it is arguable 
for the purposes of O . 11, r. 1(1)(f) that , at a 
trial, tbe Court would apply English law as the 
putative proper law of the contract,. a matter to 
which Lord Justice Ackner agam returned 
(p. 354) when considering whether, as a matter 
of discretion , service out of the jurisdiction 
should be allowed . 

Th. Parouth (sup.) was followed by Mr. Jus­
tice Hirst and the Court of Appeal in Th. Atlan­
tic Emperor (No. 1) (sup.) where, once again , 
the issue was whether service of proceedings 

out of the jurisdiction should be permitted, this 
time under R.S.C., O. 73, r. 7(1) which sanc­
tioned such service " provided the arbitration to 
which the summons relates is governed by Eng­
lish law ." In dismissing Impianti's application 
to set aside the order for service out of the juris­
diction Mr. Justice Hirst said (pp. 552 to 553). 

Mr Gross sought to distinguish the present 
case on the ground that whereas in The 
Parowh the question at issue was whether 
there was in existence any binding contract 
(there being no dispute that such contract. if 
in existence, contained an arbitration clause) , 
in the present case it is common ground that 
there is in existence a binding contract , and 
the sole issue is whether that contract con­
tained an arbitration clause. 

In my judgment tbis distinction is unsound. 
Dicey's rule as to the formation of the con­
tract as a whole must (perhaps a fortiori) 
apply to the formation of a disputed part. 
This the relevant formation is governed by 
the law which would be the proper law of the 
entire contract if that part was validly con­
cluded . This putative proper law is manifestly 
English law, having regard to the terms of the 
disputed arbitration clause quoted above . 
This conclusion is amply sufficient to found 
jurisdiction under O . 75, r. 7 since, as under 
o. 11 , the plaintiff need do DO more than 
establish a good arguable case. 

This decision was upheld in the Court of 
Appeal, Lord Justice Lloyd gave the leading 
judgment. 

The Judge held that he was bound by the 
decision of the Court of Appeal in The 
Parouth (l982] 2 Lloyd's Rep. 351 to decide 
the second point in favour of the plaintiffs. 
The facts of The Parouth were similar to 
those of the present case, the question being 
whether there was a binding contract 
between the parties . The Court held that 
question would be decided by an English 
CoUTt in accordance with putative proper law 
which . since there was aD English arbitration 
c1au~ , would in all probability be held to be 
English law. Accordingly the case fell within 
R.S.c. , O . 11, r. 1(1)(f) . 

Mr. Gross sought to distinguish The Par· 
owh on tbe ground that in that case the ques­
tion was whether there was a contract at all, 
whereas in the present case it is common 
ground that there was a contract; the ques­
tion here is whether the contract contained 
an arbitration clause. I accept that this is a 
distinction on the facts. But it makes no dif­
ference to the principle stated and applied by 
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the Court in The ParOUlh . by which we are of 
course bound, as was the Judge . Mr. Gross 
reserved the right to argue that The Parouth 
was wrongly decided . We arc not required to 
express any view on that question . It is suf­
ficient to say that in my judgment it cannot be 
distinguished . 
The passages which I have cited are at least 

highly persuasive authority that, where this can 
be done, the putative proper law should be 
applied to the question whether a disputed arbi­
tration clause forms pan of a contract and tbat 
the issue is governed -

.. , by the law which would be the proper 
law of the entire contract if that part was 
validly concluded. 
lt is however not possible, as Mr. Meeson 

concedes, to apply this principle to the present 
case, since there are not one but two possible 
arbitration clauses whkh may have been incor­
porated each suggesting a different proper law. 
This factor seems to me to distinguish the pres­
ent case from those of The Parouth and The 
Atlantic Emperor (No. I). Mr. Meeson there­
fore has to argue for a somewhat different con­
cept, that of the putative proper law ascertained 
on an objective basis, Despite the support for 
this concept in successive editions of Cheshire 
and North 's Private International Law, it has 
not, as faI as I know, been previously adopted 
in any reponed case . 

I tum to consider Mr. Dunning's argument 
based on the High Coun of Australia's decision 
in Oceanic v, Fay (sup,). In that case the 
respondent was injured on board a Greek ship 
in the course of a cruise in Greek waters begin­
ning and ending at Piraeus. The booking tor the 
cruise had been made in New South Wales and 
at the time of the booking no mention was 
made of the terms of the ticket which included a 
clause conferring exclusive jurisdiction on the 
courts of Athens . The respondent brought an 
action against the Oceanic for negligence 
before the Supreme Court of New South Wales 
and Oceanic then applied tor a stay relying, 
inter alia , on the clause, It was held by the 
whole Court , applying the lex fori that the con­
ditions of the ticket did not form part of the 
contract. 

Mr. Justice Brennan said (pp. 224 to 225) : 
It may be thought that the terms of a con­

tract should be ascertained by reference to its 
proper law ... But for the purpose of deter­
mining whether the contract of carriage was 
made when the fares were paid to J .M.A. 
Tours in New South Wales and whether that 
contract contained the exclusive foreign juris-

diction clause set out in d. 13 of the ticket, 
the system of law by reference to which those 
questions must be answered cannot be identi~ 
tied by assuming that the contract contained 
the clause. The question whether a contract 
has been made depends on whether there has 
been a consensus ad idem and the terms of 
the contract, if made, are the subject of that 
consensus. At all events, those are the issues 
which an Australian court necessarily 
addresses when it seeks to determine the 
existence of what the municipal law of this 
country classifies as a contract. Classification 
is , of course, a matter for the law of the 
forum . In deciding whether a contract has 
been made, the court has regard to aU the cir­
cumstances of the case including any foreign 
system of law which the parties have incor­
porated into their communications, but it 
refers to the municipal law to determine 
whether, in those circumstances, the parties 
reached a consensus ad idem and what the 
consensus was: cr. Mackender 1I. Feldia A.G. 
per Diplock L.J , There is no system other 
than the municipal law to which reference 
can be made for the purposes of answering 
the preliminary questions whether a contract 
has been made and its terms, Mr D, F. 
Libling, " Formation of International Con­
tracts" Modem Law Review, vol. 42 (1979) , 
p. 169 (an article to which Gaudron J. has 
drawn my attention) discusses the reasons 
why it is inappropriate to determine those 
questions by reference to the so~called puta­
tive proper law of a supposed contract. 
Mrs . Justice Gaudron (pp. 256 to 261) 

adopted the same approach: 
[n general terms, the rights and obligations 

to a contract are to be ascertained in accord­
ance with the proper law of the contract . , , 
In the context of lhis appeal, the question 
whether the appellant and respondent agreed 
in terms of d. 13 is primarily relevant to the 
issue of whether a stay should be granted. 
However , it may also be relevant , in the con­
text of tbe broader issues between tbe par­
ties, to the ascertainment of the proper law of 
their contract , should that need to be 
decided. If the question whether the parties 
intended to be bound by c1 . 13 were to be 
asked in the course of ascertaining the proper 
law of the contract, it would in my view fall 
for answer in accordance with the lex fori, 
although this is not a matter which appears to 
have been authoritatively decided. 
She then referred to Lord Diplock's speech in 

Compagnie d'Armemenl Maritime S.A . (sup.) 
p. 117; p . 603 and continued: 
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The above statements support the prop­
osition that the lex fori determines (inter alia) 
questions as to the existence, construction 
and validity of tenns bearing upon detenni· 
nation of the parties ' agreement as to the 
proper law. Indeed 1 think that must be so. If 
the question of what is the proper law is one 
to be answered by application of the lex fori , 
until the lex fori provides the answer to that 
question there is no scope for the operation 
of any other law. In other words, all ques­
tions which are necessarily antecedent to a 
determination of the proper law of a contract 
must fall for answer in accordance with the 
ex fori: see also Mackender v. Fe/dia A .G . ; 
Cheshire and North , Private International 
Law, 11th ed. (1987), p. 477. 
I have to say, with the greatest respect, that 1 

can see objections to this approach just as 1 do 
to each of the alternative solutions which have 
been adopted. Mr. Briggs in the article cited 
commented on the fact that the High Coun 
gave no weight at all to the putative proper law 
of the contract and, to get over this difficulty , 
he suggested a two-stage approach: 

. .. once it has been held that there is a 
proper law. the lex fori should be seen to 
drop out of the picture and allow the proper 
law to take over questions of validity and 
incorporation of terms. 

If this is right . the High Court having held 
according to the lex fori that the jurisdiction 
clause was not incorporated, might then have 
concluded that the contract without that clause 
was governed by Greek law and, if so, should 
have considered whether. according to Greek 
law, the clause was incorporated. A circular 

,roach of this kind has in my view little to 
... " mmend it. Once the lex fori has been held to 
be the law applicable to the question whether a 
clause has been validly incorporated it would 
seem odd if the same issue could then be 
decided in the opposite sense by a law other 
than the lex fori. There are, however, rather 
more fundamental objections which could be 
advanced to the choice of the lex fori; namely 
that the accident of the forum should not be 
decisive on so fundamental an issue of conflict 
of laws as the existence and validity of a con­
tract and that it is proper objective of private 
international law to provide objective criteria 
for deciding such an issue which are not depen­
dent upon the forum in which it has to be 
decided. There has for some time been a con­
siderable measure of support in the literature 
for the view that these issues should be decided 
by reference to some combination of two con­
cepts, the putative proper law and the law of 

the country in which the parties, or one of the 
parties , resides or carries on business, a view 
which has resulted in art. 8 of the Rome Con­
vention . 

In the rather unusual circumstances of the 
present case I have been pressed by Mr. Dun­
ning with arguments in favour of applying the 
lex fori and by Mr . Meeson with reasons why I 
should apply the objective putative proper law. 
While I have indicated why J do not find Mr. 
Dunning's arguments entirely persuasive . I 
have not so far considered the concept for 
which Mr. Meeson contends. The difficulty 
about this concept is that under English rules of 
private international law the panies , subject to 
very few exceptions, are allowed complete 
autonomy to submit any aspect of their contract 
to any law they may choose ; if they fail to exer­
cise that choice then the governing principle of 
English law is that the contract is governed by 
the system of law with which the transaction has 
the closest and most real connection . The pres­
ence of an arbitration clause can be relevant to 
either stage of the enquiry. If, in the present 
case , I were to decide that the question of incor­
poration is governed by the putative proper law 
ignoring any arbitration clause that may have 
been incorporated . I would necessari ly be 
making a provisional assumption that no arbi­
tration clause is incorporated and deciding both 
the first and second stages of the enquiry on a 
basis which is no more likely to be correct than 
if I were to ascertain the putative proper law on 
either of the other two possible assumptions. 
namely that the contract incorporates a London 
arbitration clause or that it incorporates a Paris 
arbitration clause. Accordingly the concept of 
the objective putative proper law is no more 
reliable a rool for determining the question of 
incorporation than is the lex fori. It is perhaps 
for this reason that Lord Justice Diplock 
referred to the concept as "confusing" in Mack ­
ender v. Feldia (sup.) p. 457 ; p. 602. II may be 
that some such concept may have to be applied 
under art. 8(1) of the Rome Convention where 
there is a " battle" between two or more differ­
ent sets of standard terms each choosing differ­
ent laws and jurisdiction (see Dicey & Morris 
op. cit. 12th ed . (1993) p. 1251 and contrast 
Plender , the European Contracts Convention . 
1991 , par. 4-29); but there is in my view no logi· 
cal reason either of principle or authority why 
this concept should be applied where common 
law principles of private interna tional law still 
prevail . 

I can now state the conclusion at which I have 
arrived . It is well established that this Court I 
applies the law of England to decide all disputes 
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that come before it unless and to the extent that 
it is demonstrated that, either by statute or by 
English rules of private international Jaw , it is 
required to apply the law of some other 
country . In the present case it has not been 
demonstrated lO my satisfaction that English 
rules of private international law require the 
Court to apply a law other than English law. On 
that simple ground I conclude that English law 
must be applied to determine whether the 
Centrocon clause is incorporated into the bill 
oflading. 

In case I am wrong on thjs matter ' I should 
perhaps indicate what law I would have held to 
be the putative proper law of the bill of lad ing 
had I accepted Mr. Meeson's submission that 
this question has to be determined by ignoring 
the possibility that any arbitration clause may 
be incorpora ted into the bill . In this event I 
would have found that the bill contains no 
express or implied choice of proper law and that 
the question has to be determined by reference 
to the system of law with which the transaction 
has its closest and most reaJ connection ; 
Bonylhon v. Commonwt!ollh of AUSlrolia, 
[1951J A .C. 201 at p. 219. There are strong fac­
tors linking the tTansaction with French law. 
The goods we're shipped on board the vessel at 
a French port by a French shipper and the bill 
of lading was issued in France to the order of 
the shipper. There are some factors linking the 
transaction to English law . The strongest of 
these is that the carriage was to an English port. 
Other, though weaker factors, are that there 
was a requirement to notify Grosvenor. an Eng· 
lish company and that the bill of lading is in the 
English language. Finally, there is a factor link­
ing the transaction to German law as this was 
the law ofthe vessel's flag. 

I would have had no doubt in these circum· 

I 
stances , had I accepted Mr. Meeson's sub· 
mission , that the system of law with which the 
bill of lading transaction has its closest and most 
real connection is French law . The factors 
pointing to French law are strong in themselves. 
They seem to me to gain added force from the 
fact that there is in force a set of international 
rules for determining the righ ts and obligations 
of pa rties to a contract of carriage of goods by 
sea in the shape of the Hague Rules and the 
Hague Visby Rules which require as a condi tion 
of applicability , inter alia, that the bill of lading 
is issued in a Contracting State or that the car· 
riage is from a port in a Contracting State. I 
refer in this connection to a dictum of Lord Jus· 
rice Megaw in Coast Lines Ltd. v. Hudig & 
Veder N. V . . [1972J I Lloyd's Rep . 52 at p. 59. 

So far as the bills of lading were concerned , 

it might well be that the fact that they were 
issued in Rotterdam in respect of goods 
loaded there would be a conclusive, or at 
least a powerful indication that the proper 
law of the contracts to which they might give 
rise would be the law of the Netherlands . 
Accordingly , if the possible incorporation of 

any arbitration clause is to be ignored J would 
have held the proper law of the bill to be French 
law . But for the reason I have given I conclude 
that I must apply English law to determine the 
question of incorporation. 

Issue 3. Is the Ct!ntrocon clause incorporated in 
the bill of lading? 

A number of cases have come before the 
Courts where the printed form of the bill of lad­
ing provides for the incorporation of a " charter­
party dated " but the parties have 
omitted to fill in the blank. These have mostly 
been cases where there was a head charter 
between the owners and the head charterers 
and at least one sub-charter between them and 
sub·chartere rs who were also the shippers. The 
bill of lading in these circumstances, as wen as 
being an acknowledgment of the goods and a 
document of title, contains or evidences a third 
conuact of carriage between the owners and the 
shippers. Typically the owner has no knowledge 
of the sub·charter and the shipper has no 
knowledge of the head charter. One may sus­
pect that in these circumstances the date has not 
been filled in since the parties, or more prob· 
ably their agents at the port of shipment, were 
unable to agree which charter-party was to be 
identified in the bill. If each had been asked, 
each would have given a different answer. 

I was referred to two cases in the Court of 
Appeal and two at firs t instance in which this 
kind of problem has recently been considered; 
Pacific Molasses Co. v. Entre Rios Campania 
Naviera S.A. (The San Nicholas), [1976] 1 
Lloyd 's Rep. 8 (C.A.); Bangladesh Chemical 
Ind.uslrit!s Corporation v. Ht!nry Stephens Ship­
ping Co. Ltd., (The S.L.S. Everest), [1981J 
2 Lloyd's Rep. 389 (C.A.) ; KIS AIS Seateam & 
Co. v. Iraq National Oil Co., (The Sevonia 
Team) , [1983J 2 Lloyd's Rep . 640; and Naviga­
ziont! Alta Ilalia S.p.A. v. Svenska Petroleum 
A.B. , (The Nai Malleni) , [1988]1 Lloyd's Rep. 
452 . 

Mr . Dunning submitted that the effect of 
these authorities is as follows: (1) the absence 
of a date is no impediment to incorporation ; 
(2) there is a presumption in favour of the head 
charter being incorporated , this being the con­
tract to which the owners are prior parties: 
(3) the Court leans in favour of incorporation of 
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a voyage charter . rather than a time charter or 
other long term contract. 

Mr. Dunning therefore submitted that, 
applying those principles , it should be held that 
the bill of lading incorporating the voyage 
charter concluded on Mar. 7,1991. 

Mr. Meeson made , in outline. the following 
submissions: 

1. The words on the face of the bill of lading 
are, as a matter of construction, inconsistent 
with incorporation of tbe voyage charter of 
Mar. 7. 1991 but are consistent with incorpor­
ation of the transportation contract of July 23, 
1990. 

2. Had the blank been completed it would 
Ilot have referred to the voyage charter of Mar. 
7 I 1991. Mr Meeson relied on a number of fac­
tors such as that the bill of lading was presented 
in the form drawn up by the shippers to the 
master for signatUIe ; that the master was 
obliged to sign bills of lading "as presented" ; 
and that UNCAC on Feb . 27, 1991 had 
instructed their agents at Bordeaux to complete 
the bill so that it provided "freight payable as 
per charter party dated 11th July 1990" (this 
being, it was said, an error for July 23, 1990). 

3. The bill of lading can only incorporate a 
charter-party whjch is in written form at the 
date the bill is issued. At that date the voyage 
charter of Mar. 7 1991 was not in written form. 
Even if the "recap telex" of Mar. 7, 1991 is a 
document capable of being incorporated by 
reference into the bill of lading, it contained no 
mention of a London arbitration clause but only 
of the Synacomex form of charter which pro­
vided for arbitration in Paris. 

4. UNCAC had no knowledge, or means of 
\' l'lowledge , of a London arbitration clause. 

5. If the parties were not ad idem , it should 
be he ld that neither charter party was incorpor­
ated; Smidl v. Tiden , (1874) L.R . 19 O.B. 446. 
The bill of lading is a workable contract witbout 
the incorporation of any charter party. 

In my view it is important in considering 
these contentions to draw a clear distinction 
between questions of construction of the bill of 
lading, on the one hand, and questions as to 
whether reasonable notice of the terms of the 
contract was given by one party to the other at 
the time the contract was made , on the other. 
Questions of construction involve looking at the 
contract as a whole including the actual words 
used and taking into account the surrounding 
circumstances in which the contract was made 
and its commercial purpose as known to both 
parties. Questions of notice are normally a 
matter as to whether one party has done suf-

ficient to give to the other party notice of the 
incorporation of a term in the contract for the 
Court to regard it as fair and reasonable to hold 
that the second party has consented to be 
bound by that term. 

1 draw attention to th is distinction since at 
times it seemed to me that it was in danger of 
being overlooked in the course of argument. 
When seeking to resolve questions of construc­
tion, evidence is admissible to identify the 
chaner-party referred to but it is no t permiss­
ible to take account of pre-contractual negoti­
ations. Thus it would not be permissible to take 
account of what instructions were given by the 
shippers to their agents as to the date to be 
inserted in the bill of lading, nor , if such evi­
dence had been available, as to any discussions 
between the master , or ship's agents on the one 
hand , and the shippers ' agents on the other, 
before the bill of lading was signed . If, how­
ever, the question is whether the owners gave 
reasonable notice to UNCAC of the incorpor­
ation of a panicular term in the bill of lading. 
then it might be necessary to have regard to 
pre-contractual negotiations . 

In the present case two questions of construc­
tion were raised in argument ; first whether the 
bill of lading is capable of incorporating a 
charter-party whose terms have not been 
reduced into writing by the time the bill of lad­
ing is issued ; second , if so, whether the bill of 
lading incorporates the terms of the voyage 
charter of Mar. 7, 1991 or the contract of 
affreightment of July 23, 1990 or neither con­
tract. As to the question of notice , Mr. Meeson 
did not raise this expressly but he placed con­
siderable emphasis on tbe fact that neither the 
recap telex nor the nomination of the vessel to 
UNCAC referred to arbitration in London . In 
his skeleton argument he submitted that "it 
would be commercially absurd" if the failure of 
the agent to insert the date: 

... were to have the unforeseeable conse­
quence that a London arbitration clause of 
which the shippers were completely unaware 
were to be incorporated . 
I begin with the question whether , as a 

matter of construction , the bill of lading is 
capable of incorporating a charter-party whose 
terms have not been reduced into writing. I do 
not know of any case in which it has previously 
been contended that an incorporation clause in 
a bill of lading can have the effect of incorporat­
ing oral terms which have not been reduced into 
writing. I was referred to Fidelitas Shipping 
Company LId. v. VIO Exporrchleb, [1963] 2 
Lloyd's Rep. 1!3 at pp. 120 and 121. It was 
there held that a bill of lading issued on Oct . 23 , 
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1960 incorporated a charter dated Oct. 6, 1960 
and also an addendum to that charterMparty 
dated Oct. 12, 1960. It was not suggested that a 
collateral oral agreement , had it not been 
reduced to wriling by the addendum , would 
have been incorporated . 

There are , I think, several factors all of which 
support the construction that the bill of lading 
incorporates only the terms of a charter-party 
which have been reduced to writing. First , tbe 
words " in accordance with the Charter Party 
dated" would seem morc apt to refer to an 
instrument in writing than to an oral contract; 
c.f. their derivation from the Latin carta partita 
(Scrutton , op. cit. , 19th cd . (1984) p. 3 note 16). 
Second , a bill of lading is a t ransferable docu­
ment and one might expect that, if it incorpor­
ates terms by reference , then those terms should 
be ascertainable and capable of being referred 
to by the party to whom the bill is issued and by 
any indorsee to whom the bill may be trans~ 
ferred . The terms of a written document are 
readily ascertainable by the bill of lading holder 
whereas those of an oral agreement are not. 
Third. this bill of lading would incorporate the 
arbitration clause of any charter~party incorpor~ 
aled into the bill. An arbitration agreement is a 
type of agreement which is normally only made 
in writing. The Arbitration Act , 1950 only 
applies to an agreement in writing; see s. 32. 
The New York Convention by art . n applies 
only to agreements in writing. It would be 
strange if the bill of Jading were capable of incor~ 
porating an arbitration agreement which feU 
outside the Arbitration Acts and could not be 
enforced under the New York Convention. 

Mr. Dunning submitted that it must often 
happen that a charter~party has not been 
executed by the time the bill of Jading is issued 
and that it might produce unfortunate results if 
in such cases the terms of the charter-party fix­
ture were not incorporated in the bill . Mr. 
Dunning pointed out that what in practice nor­
mally occurs is that an informal fixture is con­
cluded by telephone , telex or fax ; that this 
constitutes a binding contract; but that the 
parties later draw up and execute a formal 
charler~party which is back-dated to the date of 
the fixture . If it were necessary that the chaner­
party had been executed by the time the bill of 
lading was issued , then terms which were 
intended to be incorporated into the bill of lad~ 
ing, might be held not to have been incorpor­
ated and that in some cases, as a result , the bill 
of lading would not contain the terms necessary 
fo r it to funct ion satisfactorily as a contract of 
carriage. 

I see the force of these submissions but in my 

judgment they should not be pressed too far . If 
a formal charter·party has been executed in suf· 
ficient time to be sent or shown to the bill of 
lading holder when he first demands to be 
shown a copy , (and if the date on the chaner· 
party is earlier than that on the bill of lading), I 
do not see why the Court should go behind the 
date which appears on the charter·party or 
should investigate whether the charter·party 
was executed before or after the bill was issued . 
In the present case the charter·party was not 
executed by this stage or indeed for more than 
two years after the bill was issued. Mr. 
Dunning's submissions can only suggest, at 
most , that where an oral contract is evidenced 
by a written documenl such as a "recap telex", 
the terms set out in that document may perhaps 
be treated as capable of being incorporated into 
a bill of Jading. The argument cannot reason~ 
ably be pressed so far as to suggest that an oral 
term , which is not contained in or evidenced by 
any document at aU , is capable of being incor­
porated . 

There are , however, in my view rather more 
fundamental reasons why it would be commer~ 
cially unsound to hold that , on the proper con~ 
structian of the bill of Jading, it is capable of 
incorporating the terms of an oral contract. 
Bills of lading are transferrable documents 
which come into the handS" of consignees and 
indorsees who may be the purchasers of goods 
or banks. The transferee of the biII of lading 
does not, however, take precisely the same con­
tract as that made between the shipper and the 
shipowner (of which the biII of lading is merely 
the evidence) . What is transferred to the con-I 
signee or indorsee consists , and consists only, of 
tbe terms which appear on the face and reverse 
of the bill of lading. Thus collateral oral terms 
are not transferred; see Leduc v. Ward , (1888) 
20 O .B.D. 475 ; The Artknnes , (1950) 84 
LI.L.Rep. 340; [1951] 1 K.B . 55 . This rule 
facilitates the use of bills of lading in inter­
national commerce since it enables a prospec­
tive transferee of a bill of lading to see, merely 
by inspecting the bill, whether it conforms to his 
contract (whether it be a sale contract or a letter 
of credit) and what rights and obligations will 
be transferred to him if he takes up the bill. The 
transferee, or prospective transferee , need Dot 
enquire whether any collateral oral agreements 
have been made between the Shipper and the 
shipowner as, for example , a waiver by 
the shipper of any obligation undertaken by the 
shipowner in the bill . 

Where the bill of lading incorporates a I 
charter~party . precisely the same principles 
should in my judgment apply, save that the 
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I 
rights and obligations which will be or have 
been transferred to the consignee or indorsee 
are now set out in two documents, the bill of 
lading and tbe charter~pa rty . Once again the 
transferee should not be affected by oral terms 
not contained in the two documents. Where a 
bill of lading incorporates the tenns of a 
charter-party. the only exceptional case where 
extrinsic evidence may be relevant is where the 
bill of lading does not identify the charter-party 
referred to. Here it has been heJd that the 
absence of a dale in the bill of lading does not 
negative the apparent intention of the parties to 
''lcorporate the terms of a charter-party ; The 
~an Nicholas (sup .) . This gives ri se to the 
exceptional position that evidence may be 
admissible to identify the charter-pany referred 
to. 

it would in my view be detrimental to the 
transferability of bills of lading and to their use 
in international trade to hold that an incorpor­
ation clause in a bill of lading is capable of 
incorporating a charter-party which has not 
been reduced into writing. Such a decision 
would involve that the transferee would be 
affected by collateral oral terms which do not 
appear in any document. Even where the 
charter-party had been identified in the bill and 
where it had been supplied to the prospective 
transferee before he took up the bill, he would 
still be unable to ascertain what rights and obli­
gations would be transferred to him merely by 
inspecting the two documents. in cases such as 
the present, where the bill of Jading does not 
identify the charter-party referred la, the rights 
and obligations of the transferee would only be 
ascertainable by means of an extensive investi-

,tion as to the undocumented contractual 

I
-rrangements of third parties with whom he had 
no direct relations. Such a decision would 
therefore introduce considerable uncertainty 
into the field of bills of lading. 

J therefore consider that, as a matter of the 
construction of the bill of lading, it does not 
incorporate the terms of a charter-party which , 
at the date the bill of lading is issued, has nOl 
been reduced to writing. For the reasons given 
earlier an oral contract, evidenced only by a 
recap telex , does not seem to me to qualify for 
this purpose . ] should add moreover tbat , if I 
am wrong on this, I would still conclude that the 
bill of lading does not on its true construction 
incorporate an oral agreement for arbitration in 
London which , at the date of the bill of lading, 
was not evidenced by any document at all. It 
follows that the charter-party fixture of Mar. 7, 
1991 was not incorporated in the bill of lading 
and that, if I am wrong on this , still no clause 

providing for arbitration in London was incor- I 
porated. 

In these circumstances it is not strictly necess· 
ary to consider the second point of construc­
tion , whether the bill of lading incorporates the 
terms of the voyage charter of Mar . 7. 1991 or 
the contract of affreighlment of July 23. 1990 or 
neither conn-act. This only arises if I am wrong 
on the first point and If an oral contract is 
capable of being incorporated . 

The Courts in the cases referred to by Mr. 
Dunning have attempted to give guidance as to 
how such a question of construction should be 
approached . It should be remembered however 
that such authorities do no more than indicate 
guidelines for ascertaining the intentions of the 
parties. As was said by Lord Justice Roskill in 
The San Nicholas (sup .) at p. 12: 

One cannot generalize in these cases but it 
is the duty of the Court to seek to give an 
intelligent meaning to a commercial docu­
ment of this kind . 
In some cases it has been said. approving a 

passage in Scrutton on Charterpart ies. 18th ed . 
(1974) p. 63 that there is a "normal rule" that: 

. a general reference will normally be 
construed as relating to the head charter . 
since this is the contract to which the ship· 
owner, who issues the bill of lading is a 
party ... [The San Nicholas (sup.) at p. 11 
per Lord Denning M.R. and The Sevonia 
Team (sup.) p. 644 per Mr. Justice Lloyd .] 

There may indeed be reasons for adopting this 
approach as , fo r example . if it appears that the 
words of incorporation were designed to give 
the owners a lien on the cargo for freight or 
demurrage. A bill of lading. however , is a bi· 
lateral contract and while weight should be 
given to the presumed intention of the master 
who signed and issued the bill, equal weight 
must be given to the intention of the shipper 
who normally draws up the bill and presents it 
to the master for signature. In some cases, as in 
the present. he also signs it. though th is is less 
common. 

The main factor in favour holding tha t the 
voyage charter of Mar. 7. 1991 was incorpor· 
ated is that it was a charter of a named ship for a 
specified voyage whereas the cont ract of July 
23, 1990, though on a form headed "Continent 
Grain Charter Party" was for a succession of 
voyages on ships to be nominated over a period 
of time by Peter Dahle. The former is more 
likely to be refe rred to as a " charter·party" 
than the latter which can be referred to. per­
haps more appropriately . as a contract of 
affreightment, a "tonnage contract" or a trans-
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portation contract. There is, however, no defi­
nition in English law of "charter-party" and r 
proceed on the basis that either type of contract 
can be referred to as a chaner-pany but that the 
word is more likely to refer to the charter of a 
named ship for a single voyage or fOT a series of 
voyages than to a contract fOT ships to be nomi­
nated. There can however be no hard and fast 
distinction of this kind. Charter-parties for 
single voyages are sometimes made for ships to 
be nominated and . where named ships are char­
tered, the shipowner often retains the right to 
nominate a substitute . 

Mr. Meesan indeed submitted that the con­
tracl of July 23 , 1990 was the only charter-party 
which existed at the date the bill of lading was 
issued. ] have to assume in considering this 
point that (contrary to my decision on the first 
point) Ibe words "Charter Party daled" are 
capable of referring to an oral contract evi­
denced only by a "recap telex" since, if I do 
not, the point does not require further consider­
ation . But, even if I make this assumption , the 
words quoted are in my view more apt in their 
conlexttO refer to an instrument in writing than 
to an oral contract evidenced by a recap telex. 

I turn to the commercial reasons for incor­
porating either document in the biB of lading. It 
was not suggested at the hearing that there was 
any commercial need to incorporate the terms 
of the voyage charter. Since freight under the 
voyage charter was to become payable " within 
three banking days of righl and true delivery" , 
the words of incorporation cannot have been 
intended to give the owners a lien on the goods 
for freight. As to demurrage, while the voyage 
charter gave a lien for demurrage , there was no 
cesser clause in the voyage charter applying to 
demurrage and it is unheard of for an owner to 
exercise a lien faT demurrage where this can be 
claimed from the charterer under the terms of 
the charter-party . In the case of freight , what 
would no doubt occur in practice, whatever 
construction is placed on the bill, is that 
UNCAC would pay freighl under Ihe contraci 
of affreightment to Peter Dahle " within three 
days after signing Bills of Lading" and Peter 
Dahle would pay freight to the owners under 
the voyage charter " within three banking days 
of right and true delivery". It was similarly not 
suggested that terms as to general average or 
any other usual incident of a contract of car­
nage needed to be incorporated . It was agreed 
that the terms set out in the bill of lading would 
enable that contract to function perfectly satis­
factorilv as a contract of carriage without the 
terms 0'( any chaner-party being incorporated. 

I turn, then, to the relevant words set out in 
the bill of lading 

. tbey paying freighl for the said goods in 
accordance with the Charter Party dated ... 
all the terms, co'nditions and exceptions of 

which Charter Party) including the Arbi­
tration clause , are incorporated herewith. 

The clause obliges the UNCAC to pay freighl in 
accordance with a charter-party. It is that 
charter-party. and not any other. whose terms 
are incorporated. It is therefore necessary to 
ask the question: "In accordance with which 
charter party was UNCAC to pay freighl?". 
The relevance of this question is emphasized by 
the typed words "Freigbt payable as per C/P". 

It would be surprising in my view if a shipper 
intended or agreed to pay freight in accordance 
with a chaner-party whose terms were 
unknown to him and whicb migbt specify an 
entirely different rate of freight and different 
terms of payment from those which he had 
agreed under his contract. It is true that in the 
present case the freight rate specified under the 
voyage charter of Mar. 7. 1991 was lower than 
tbat payable under the contract of affreigbt­
ment. This however was not known to 
UNCAC. As to the owners, they had no reason 
to suspect that Peter Dahle was in financial dif­
ficulties or was unlikely to be able to pay the 
freighl. If Ihey had, Ihey would no doubt bave 
required the bill of lading to contain a clause 
identifying Ibe contraci of Mar. 7, 1991 as the 
one in accordance with which the freight was to 
be paid as in Campania Commercial Y Naviera 
San Martin S.A . v. China National Foreign 
Trade Transportation Corporation (The Con­
scanza Mi , [1980]1 Lloyd's Rep 505. I do nOI 
think that, in the absence of such provision, an 
owner would expect or intend that the shipper 
should pay freight at a rate and on terms whicb 
were unknown to the shipper. Prima facie, 
therefore it seems to me that "they paying 
freight .. . in accordance with the charter 
parry dated" refer to the only cbarter-party to 
which UNCAC was a party, namely Ihat of July 
23 , 1990, albeit that the bill of lading was a con­
tract between UNCAC and the owners and the 
Obligation to pay freight is one owned by 
UNCAC 10 the owners. 

I would anach importance to any significant 
commercial reason which might be advanced 
for preferring one contract to the other but 
none was put forward . In the end I would give 
weight to two factors ; first that the words set 
out in the bill of lading are more apt to refer to 
an instrument in writing than to an oral contract 
evidenced by a recap telex; second , that the 
parties in my view are more likely to have 
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in tended the freight referred to in the bill of 
lading to be that defined in the contract of 
affreightment of July 23,1990 than that defined 
in the voyage charter . J therefore consider. if it 
be material and on the assumption set out 
earlier I that the terms of the contract of 
affreightment of July 23 , 1990 are incorporated 
in the bill of lading and that those of the voyage 
charter of Mar. 7, ]991 are not. 

Had 1 come to the conclusion that the bill of 
lading on its true construction incorporated not 
only the voyage charter of Mar. 7, 1991 but also 
a London arbitration clause, I would neverthe­
less have found it difficult to believe that such a 
-:lause was binding on UNCAC or on an indor­
see of the bill of lading, such as Grosvenor. As 
was emphasized by Mr. Meesan in his sub­
missions and as I have earlier found , UNCAC 
had no notice at the time the bill of lading was 
issued that the voyage charter by which Peter 
Dahle chartered the vessel from the owners 
contained a London arbitration clause and they 
had no reason to suspect this. Where wide 
words of incorporation have the effect of incor­
porating terms which would not be generally 
known to tbe party against whom they are 
sought to be enforced, then under English law 
the party who seeks to enforce the term must 
normally show that the term has been fairly and 
reasonably brought to the other party 's atten p 

tioo; Parker v. South Eastern Railway Co ., 
(1877) 2 C.P.D . 416; Inl<r[oto Picture Library 
Ltd. Y. Stiletto VisUJlI Programmes Ltd., 11989] 
O.B. 433. So far as 1 know, such questions have 
not so far arisen in any case concerned with the 
incorporation of charter-party terms into a bill 
of lading. It is, however. no doubt for reasons 
such as this that it has been held in a series of 
oases beginning with Thomas & Co. Ltd. v. 
,'ortsea Steamship Co. Ltd., 11912] A.C. 1 that 
an arbitration clause in a charter-pany is not 
directly germane to the shipment, carriage and 
delivery of cargo under a bill of lading and can 
only be incorporated in a bill of Jading by speci­
fic words, either in the bill of lading or in the 
charter-party, showing an intention to provide 
for arbitra tion. Those authorities are not 
directly relevan t here since the bill of lading 
specifically incorporates the arbitration clause 
of whatever chaner. party it refers to; The Rena 
K , 11978] 1 Lloyd's Rep . 545; [1979] 1 O.B . 
377; The Oinoussin Pride, 11991] 1 Lloyd's 
Rep. 126. The rights of an indorsee of a bill of 
lading such as Grosvenor should be ascertain­
able from the terms set out in the bill of Jading 
and any charter-party incorporated in it and 
should not be dependent on whether terms 
have fairly and reasonably been brought to the 

notice of the shipper. It does however seem 
wrong in principle that an arbi tration clause 
should be held to be binding on the shipper or 
bill of lading holder unless it can be shown that 
the shipper ought reasonably be held to have 
consented to the clause at the time of shipment. 

Conclusions 
I conclude that this Court is bound to recog­

nise the decision of the Tribunal de Commerce 
that the amended Centrocon arbitration clause 
is not incorporated in the bill of lading. Had I 
not so decided , 1 would have concluded, decid­
ing the matter in accordance with English law, 
that the same result is reached . This only leaves 
Mr. Dunning's submission that Grosvenor and 
the owners entered into an ad hoc agreement to 
arbitrate. I need not take much time in discuss­
ing this submission which was entirely based on 
the fact that , in replying to the owners' demand 
for arbitration, Grosvenor's solicitors in a letter 
dated July 26, 1991 appointed Mr. Harris as 
Grosvenor's arbitrator without prejudice to two 
specific contentions neither of which concerned 
the absence of any London arbitration clause in 
the bill of lading. It is sufficient to say that Mr. 
Harris was appointed under protest and that in 
these circumstances I am unable to detect any 
evidence of an ad hoc agreement between the 
parties that the dispute was to be resolved by 
arbitration in London . 

r will hear Counsel on the precise terms of 
thc ordcrs to be made in this case. Should the 
parties think that any further issues can con­
veniently be determined at this stage, I will con­
sider doing so. At present, however, it seems to 
me that the applications before the Court 
should be disposed of in accordance with this 
judgment by making orders as follows: , 
O.S. 1991 Folio No . 1768 

I propose to declare that the bill of lading 
dated 8th March 1991 did not incorporate a 
clause providing for arbitration in London . I 
will also declare that no ad hoc agreement has 
been concluded providing for arbitration in 
London . Finally 1 will declare , as was common 
ground at'the hearing, that the parties to the bil l 
of lading contract are the owners and 
Grosvenor. 

Action 1991 Folio No. 1352 
The only matter to be decided is as to the 

date on which this Court was " first seised" of 
the matter for the purposes of art . 21 of the 
Brussels Convention . The test to be applied was 
laid down by the Court of Appeal in Dresser 
V.K. Limited v. Falcongate Freight Manage­
ment Ltd., 11991] 2 Lloyd's Rep. 557 at p . 569; 
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PART 3 Chilewich v. M.V. Alligator Fortune [U.S. Ct. 

[1992J O .B. 502 , at p. 523 . It was there held 
that: 

in the ordinary. straightforward case 
service of proceedings will be the time when 
the English Court becomes seised. 

( understood there to be no disagTcement 
between the parties that the writ in this action 
was served on Grosvenor on June L7. 1991 and 
on UNCAC and Group AMA on June 18, 
1991. If this be so , I shall declare that this Court 
was "first seised" of the plaintiffs' claim against 
Grosvenor on June 17 and of the plaintiffs' 
claim againS! UNCAC and Group AMA on 
June 18, 1991. Otherwise I shall order by con· 
sent tbat the action be stayed pursuant to art . 30 
of the Brussels Convention. • 

UNITED STATES 
DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

June 2, 1994 

CHILE~CH PARTNERS 
v. 

M.V. ALLIGATOR FORTUNE AND 
OTHERS 

Before District Judge Tenney 

Bill of ladiDg - Misdelivery - Breach - Delivery of 
goods to bonckd wanbOust without productioo of 
bills or lading - Whether camus properly 
delivered goods - Whether carriers liable: as ballets 
o/goods. 

Chilewich was a New York general partnership 
whose business was selling and shipping cattlehides 
to various Korean leather tanneries, and since its 
founding in 1989 one of its largest Korean cus· 
tomers had been Kyong II. 

Kyong II was B large publicly traded tannery with 
factories al Inchon and Ansan and at each of them 
Kyong 11 maintained a Korean government 
licensed bonded warehouse. 

In May, June and July, 1991 Chilewich shipped a 
total of 26,000 pieces of cattle hide "C.i .f. Inchon 
- Mill delivery". Payment was to be-

... by irrevocable Letter of Credit payable at 
sight in U.S. dollars against invoice and usual 
shipping documents - STALE-. 

This transaction was a common one in the Korean 
hide trade and was known as a "stale" bill of lading 
transaction. 

The cattlehides were shipped under 16 nego-­
tiable bills of lading issued by seven different ocean 
carriers, six of whom were the defendants in this 
action. The bills of lading were consigned "TO 
TIiE ORDER OF SHfPPER" and Kyong II was 
listed as "notify party" . The bills with one excep­
tion designated the place of delivery as "mill 
delivery" . This designation obliged the carriers to 
transport the hides to government bonded ware­
houses at Kyong n's factories at Inchon and Ansan. 
Chilewich were 10 relain the original bills of lading 
until Kyong II established a letter of credit with a 
commercial bank . 

Throughout the Ihree month period during 
which the hides were shipped, several of the 
defendant carriers expressed reservations about 
releasing the hjdes without receiving either an 
original bill of lading , a bank guarantee or a letter 
of guarantee from the shippers. The carriers were 
also concerned with the importers ' potential bank­
ruptcy . 

The ca rriers delivered the hides to the bonded 
warehouse. No letters of credit were opened and 
on Oct. 9, Chilewich asked the defendant carriers 
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Document ID: C: \ LEX40 \ DOWNLOAD\ HEIDBERG.WP5 

PARTENREEDEREI Mis "HEIDBERG" AND VEGA REEDEREI FRIEDRICH 
DAUBER v GROSVENOR GRAIN AND FEED CO LTD, UNION NATIONALE 

DES COOPERATIVES AGRICOLES DE CEREALES AND ASSURANCES 
MUTUELLES AGRICOLES (THE "HEIDBERG") 

QUEEN'S BENCH DIVISION (COMMERCIALO COURT) 

[1994J 2 Lloyd's Rep 287 

HEARING-DATES: 8, 9, 13, 14, 16 December 1993, 21 March 1994 

21 March 1994 
CATCHWORDS: 

Bill of lading -- Incorporation -- Arbitration clause -- Vessel chartered for 
carriage of grain - - Vessel collided with jetty and fire broke out on board -­
Cargo damaged -- Claim by cargo interests -- Whether amended Centrocon arbitration 
clause incorporated into bill of lading. 

Conflict of laws Proper law Bill of lading Incorporation of 
arbitration clause - - Dispute between owners and cargo interests -- Owners brought 
action in France -- French court decided arbitration clause not incorporated -­
Whether Court bound by Brussels Convention to recognize French decision -- Whether 
question of incorporation to be determined by English or French law. 

HEADNOTE : 
On July 23, 1990 a contract of affreightment was concluded between the first 

defendants (UNCAC) and Peter Dohle Schiffahrts KG (GmbH & Co). The contract was 
on the Synacomex form and provided for tonnage nominated by Peter Dohle to perform 
a minimum of six and a maximum of 12 voyages carrying 2500 tons of bulk maize per 
shipment from a number of named ports in France including Bordeaux in charterers' 
option to New Holland. The charter contained an arbitration clause which provided 
for arbitration in Paris. 

Peter Dohle did not have or own a vessel which could meet the cancelling date 
of Mar 8, and on Mar 7 a fixture of Heidberg was negotiated over the telephone 
between English brokers for Peter Dohle and the second plaintiffs, (the managers ) 
for the first plaint i ff owners. Certain essential terms were expressly agreed 
over the telephone but in respect of the other terms it was agreed that the terms 
of the Baursberg charter, a previous fixture between different charterers and the 
managers, would apply. That charter was on the Synacomex 90 form and contained 
the Centro can arbitration clause (with three months limitation amended to 12 
months ) which provided for arbitration in London according to English law. 

Following the agreement the English shipbrokers sent a "recap telex" dated Mar 
7, 1991 to the managers which erroneously referred to the Synacomex form instead 
of the amended Synacomex 90 form. No other written evidence as to the fixture of 
Heidberg existed at the time of shipment. 

On Mar 8 a bill of lading was issued in respect of 2, 550,000 kg of bulk maize 
on board Heidberg. The bill provided for the arbitration clause of an 
unidentified charter-party to be incorporated in the bill. At the time the bill 
of lading was issued the only executed document which could be referred to as a 
charter-party was the contract of affreightment on the Synacomex form of charter 
which provided for arbitration in Paris . There was a""lso at that date an oral 
agreement for the charter of Heidberg which incorporated the amended Centrocon '\ 'I 
arbitration clause and provided for arbitration in London. 

The cargo was s h ipped pursuant to a sale contract on cif terms 
between UNCAC and the first defendants, an English company (Grosvenor) . 
was insured by the third defendants (Group AMA) . 

concluded 
The cargo 

On Mar 9, in the early hours, Heidberg collided with a Shell jetty at Pauillac 
on the river Gironde not far from Bordeaux . Both the vessel and the jetty 
sustained damage. A fire broke out on board the vessel and part of the cargo 
sustained water damage as a result of fire-fighting operations . The vessel was 
sal ved and returned to Bordeaux for repairs . The sound cargo was eventually 
transhipped onto another vessel and on-carried to New Holland .  
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On Mar 18 Grosvenor paid for the cargo and was handed in exchange the shipping 
documents including the bill of lading, and on or about Nov ~8 , Group AMA paid 
Grosvenor in respect of its loss . 

various actions were brought in both England and in France. on Sept 
the Tribunal de Commerce held inter alia that the bill of lading 
incorporate the arbitration clause providing for arbitration in London. 

23, ~993] 
did not 

Meanwhile on June ~~, 1991 the owners and managers issued a writ in the English 
court (1991 Folio 1352) claiming various relief against Grosvenor and UNCAC. The 
writ was amended to add Group AMA as a third defendant . They also appointed an 
arbitrator contending that the Centrocon arbitration clause was incorporated in 
the bill of lading. 

On Aug 5 the owners and managers commenced a second set of proceedings against 
Grosvenor, UNCAC and Group AMA (1991 Folio 1768) claiming various declarations. 

On Apr 30, 
(1991) Folios 
managers. 

1992 Grosvenor, 
~703, 1704 and 

UNCAC 
1705 ) 

and Group AMA issued originating summons 
claiming relief against the owners and 

On Nov 5, 1993 Grosvenor UNCAC and Group AMA took out a summons in action 1991 
Folio 1352 seeking an order that such action together with 1991 Folio 1768 be 
dismissed pursuant to RSC, 0 18, r 19 and/ or the inherent jurisdiction of the 
court on the grounds that the claims of the owners and managers in both action and 
the arbitration were barred by res judicata by reason of the judgment of the 
Tribunal de Commerce of Sept 23, 1993 . 

The issues for determination were (1) Was the Court bound by the Brussels 
Convention to recognize the decision of the Tribunal de Commerce that the 
Centrocon clause was not incorporated in the bill of lading? (2) If not, by what 
l:a:'Q;""s liCl'CIId the Court determine whether the clause was incorporated in the bill? 
(3 ) If English law was to be applied , was the clause incorporated in the bill? 

-- Held, by QB (Com Ct) (Judge DIAMOND, QC ) , that (1 ) the judgment of the 
Tribunal de Commerce seemed pr1ma facie to fall within the definition of 
"judgment" contained in art 25; art 25 did not exclude judgments on preliminary 
issues or draw any distinction between these and final judgments on the merits of 
a case; no objection could be brought to recognition of the French judgment on the 
ground that the parties to the two sets of proceedings were not the same since 
under French law an action brought to enforce a subrogated claim had to be brought 
in the name of the insurer while under English law it had to be brought in the 
name of the assured with the insurer having an equitable interest in the 
proceedings (see p 297, cols 1 and 2); 

(2) it was primarily a policy issue whether a decision on validity of an 
( arbitration agreement was held to be excluded by exception C4) to art 1 of the 

/' Brussels Convention; and there were solid practical and policy reasons for holding 
that; decisions as to the validity of an arbitration agreement fell gener;!.Uy 
within~ amb.it of the Brussels Convention; it was beyond doubt thac-tne judgment 
ora-foreign Contracting State on the substance of a dispute, even if given in 
breach of a valid arbitration agree ment n;Lus "t:- be ·reco§nize.§ by this Court under art 
26; exception (4 ) of the Brussels Convention should not apply to judgments as to 
the validity of arbitration agreements both because such judgments were not 
confined to :e..rbitra.tionll but necessarily extended to 'the construction of the 
underlying contract and because there were solid practical and policy reasons why 
the judgment of the first Contracting State to pronounce on the validity or 
invalidity of the arbitration agreement should be recognized in other Contracting 
States (see p 300, col 2; P 301, col 1; P 3 03, col 2); 

- - The Atlantic Emperor, [1992] 1 Lloyd's Rep 342, considered. 

(3 ) the judgment of the Tribunal de Commerce did not fall within exception (4) 
relating to "arbitration" and this court was bound to recognize it (see 303, col 
1; P 3l3, col 2); 

(4 ) it was well established that this Court applied the law of England to 
de cide all disputes that came before it unless and to that extent it was 
demonstrated that either by statute or by English rules of private international 
law it was required to apply the law of some other country; it had not been 
demonstrated that a law other than English law should apply and English law had to 
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be applied to determine whether the Centrocon clause was incorporated into the 
bill of lading (see p 307, col 2; P 308, cols 1 and 2); 

(5) if that was wrong the putative proper law of the bill of lading was French 
law (see p 308, col 2) ; 

(6) it would be commercially unsound to hold that on the proper construction of 
the bill of lading, it was capable of incorporating the terms of an oral contract; 
what was transferred to the consignee or indorsee consisted only of the terms 
which appeared on the face and reverse of the bill of lading; collateral oral 
terms were not transferred and the same principles applied where the bill of 
lading incorporated a charter-party; and as a matter of construction of the bill 
of lading it did not incorporate the terms of a charter which at the date the bill 
of lading was issued had not been reduced to writing; the recap telex did not 
qualify for this purpose; the charter-party fixture of Mar 7 was not incorporated 
in the bill of lading and even if that was wrong no clause providing for 
arbitration in London was incorporated (see p 31.0, col 2; P 311, eels 1. and 2; p 
313, col 21; 

(7) the words set out in the bill of lading were more apt to refer to an 
instrument in writing than to an oral contract evidenced by a recap telex and the 
parties were more likely to have intended the freight referred to in the bill of 
lading to be that defined in the charter of July 23, 1990 than that defined in the 
voyage charter; if it were material and on the assumption that the words "Charter 
Party dated" were capable of referring to a contract evidenced only by a recap 
telex, the terms of the contract of affreightment of July 23 were incorporated in 
the bill of lading and those of the voyage charter of Mar 7 were not (see p 312, 
col 2; P 313, col 1); 

(8) the Court was bound to recognize the decision of the Tribunal de Commerce 
that the amended Centrocon arbitration clause was not incorporated in the bill of 
lading (see p 313, col 2). 

CASES-REF-TO: 
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SLS Everest), (CA) [1981] 2 Lloyd's Rep 389; 

519; 
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Bonython v Commonwealth of Australia, (DC), [1951] AC 219; Coast Lines Ltd v Hudig 
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572; 
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This was the hearing of certain summonses in an action by the plaintiffs, 
Partenreederei MI s "Heidberg", the owners of the vessel Heidberg and the managers 
of the vessel Vega Reederei Friedrich Dauber claiming declarations and damages 
from t he defendants Grosvenor Grain and Feed Co Ltd and Union National des 
Cooperatives Agricoles de Cereales and Assurances Mutuelle Agricoles . The issue 
for decision was whether the amended Centrocon arbitration clause was incorporated 
in the bill of lading . 

The further facts are stated in the judgment of His Honour Judge Diamond, QC 

COUNSEL : 
Mr Nigel Meeson for the defendant cargo interests; Mr Graham Dunning for the 

plaintiff owners . 

JUDGMENT-READ: 
Judgment was reserved . Tuesday Mar 21, 1994 

PANEL : Judge DIAMOND, QC 

JUDGMENTBY-l: JUDGE DIAMOND QC 

JUDGMENT-l : 
JUDGE DIAMOND QC: Introduction 

In the early hours of Mar 9, 1991 t he mo t or vessel Heidberg, wh ile loaded with 
a cargo of bulk maize which had been shipped at Bordeaux for carriage to New 
Holland on the river Humber, ~oll~ded w!tE. ~ . Shell je~ty at Pauillac on the river 
Gironde not far from Bor deaux . Both the vessel and the jetty sustained damage . A 
fire broke out on board the vessel and part of the cargo sustained water damage as 
a result of firefighting operations. The vessel was salved and returned to 
Bordeaux for repairs. The sound &:argp W9.$. s_ubsequently transhipped onto another 
vessel and on-carried t o NeJrHolland . 

These events have given rise to a tangled web of legal proceedings both in 
France and in England. The summonses presently before me concern only a 
relatively small aspect of this litigation but the different aspects interact. 

Heidberg was a vessel of 2700 deadweight tons owned by Partenreederei Mi S 
"Heidberg" of Hamburg (lithe owners ll

) and managed by Vega Reederei Friedrich Dauber 
also of Hamburg (lithe managers") . 

On Mar 11, 1991 the vessel was arrested (but not so as to found in rem 
jurisdicticinl by order of the Tribunal de Commerce at Bordeaux at the request of 
Societe' des Petroles Shell SA (io Shell"). In April and May, 1991 Shell commenced 
proceedings against, inter alios, the owners and the managers, before the Tribunal 
de Commerce to recover the loss sustained by it as a result of the collision. 

On Apr 5, 1991 the owners, the managers and Messrs. Owe Brugge and Arend 
Brugge, partners ' in the owners, applied to the Tribunal de Commerce for a 
declaration that they were entitled to limit their liability under the Limitation 
of Liabi l ity Convent i on, 1976. The establishmen t of the f und was confirmed by the 
Judge in Chambers of the Tribunal de Commerce o~~Er 8 and 16 1991. 

The summonses before me are not concerned with the claim brought by Shell 
against the owners but with the claims brought by cargo interests against the II 
owners and managers and the cross claims by the owners and managers against cargo .1 
interests . 

The cargo of bulk maize on board the vessel had been -.£hi2Pe~ ._ at Bordeaux by 
Union National des Cooperatives Agricoles de Cereal es (IIUNCAC"). The cargo was 
shipped pursuant to a sale contract on cif terms concluded between UNCAC and an 
English company, Grosvenor Grain and Feed Company Ltd ( "Grosvenor" ) . Grosvenor 
was the party to be notified under the terms of the bill of lading. On Mar 18, 
1991, a few days after the casualty, Grosvenor paid for the cargo and was handed 
in exchange the shipping documents, including the original bills of lading. 

The cargo had been insured by a French company I Assurances Mutuel les Agricoles 
( "Group AMA"). On or about Nov 18, 1991 Group AMA paid the sum of L92, 067.41 to 
Grosvenor in respect of its loss. Grosvenor signed a form of subrogation by which 

f 

r r., (St < • ",) 
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it agreed that Group AMA was subrogated to all its rights and that, so far as 
necessary, those rights were assigned to Group AMA. 

On Apr 17, 1991, before it had paid the claim, Group AMA obtained a 
....... , .c;~mservatory s~izure of the vessel. 

"-
In the light of the establishment of the limitation fund, the owners and the 

managers sought the release of the vessel from arrest. The Tribunal de Commerce, 
however, maintained the arrests on the ground that Shell and Group AMA might have 
claims which fell outside the terms of the Limitation Convention. This decision 
resulted in the vessel remaining under arrest for a very prolonged period. There 
have been further hearings before the Tribunal de Commerce and the Cour d'Appel. 
I was told that the Cour de Cassation has recently ruled that the vessel should 
have been released following the constitution of a limitation fund but has 
remitted the matter to the Cours de Renvoi, which are the Cours d' Appel at 
Poitiers and Rouen. 

Meanwhile in June, 1991 three different sets of proceedings were commenced, one 
in France and two in England. 

On June 17, 1991 Group AMA commenced legal proceedings in the Tribunal de 
Commerce, Bordeaux, against, inter alios, the owners and the managers, claiming to 
recover compensation for the damage sustained by the grain cargo and an indemnity 
in respect of salvage and general average. Group AMA contends that these 
proceedings were served on the Public Prosecutor in France on June 17, 1991 and 
that this constituted valid service on the owners and the managers. The owners and 
managers, while not contesting that the Tribunal de Commerce would otherwise have 
jurisdiction under the Convention on Jurisdiction and the Enforcement of Judgments 
in Civil and Commercial Matters, 1968 (lithe Brussels Convention It) contended, 
first, that the dispute fell within the terms of an arbitration clause of a 

" charter-party dated Mar 7-r991 · which they sald was ·incorporated into the bill o~ 
lading and, second, that -' in any event there were proceedings involving the same 
cause of action and between the same parties (see below) pending before the High 
Court of Justice in London, that the English Court was the Court IIfirst seised", 
and that accordingly the Tribunal de Commerce should decline jurISdiction under 
art 21 of the Brussels Convention. 

Previously on June 11, 1991 the owners and the managers had issued a writ in 
the High Court of Justice in London (1991 Folio No 1352) in which they claimed the 
following relief against Grosvenor and UNCAC: 

(1) A declaration that Grosvenor and/or UNCAC are liable to contribute in 
general average to the loss and expenditure incurred by the owners as a result of 
the collision. 

(2) A general average contribution. 

(3) A declaration that neither the owners nor the managers are liable to 
Grosvenor and UNCAC for breach of contract and/or duty by reason of the collision . 

(4) Alternatively a declaration that the owners and/or the managers are 
entitled to limit their liability in accordance with the Limitation Convention, 

(5) Damages for the wrongful arrest of the vessel. 

The writ was amended and re-issued on June 14, 1991 to add Group AMA as third 
defendant. The writ was served on Grosvenor on June 17, 1991 and on UNCAC and 
Group AMA on June 18, 1991 . 

./ 

\ 

, . 

The owners were not, however, content merely to commence legal proceedings in 
London. QP June 11, 1991, the same day as the writ was first issued, they sent a 
telex to Grosvenor claiming that the bill of lading incorporated a charter-party ,./ 
dated Mar 7, 1991 which in turn incorporated the amended Centrccon arbitration /' 
clause and that accordingly the disputes between the ownerS-and- Grosvenor fell to 
be resolved by arbitration in London. The owners appointed Mr Mark Hamsher as 
their arbitrator in respect of such disputes. The dfsp~s were described in the 
telex in substantially the same t:erms as in the wr~t. Grosvenor replied through 
their solicitors on July 26,- 1991 appointing Mr Bruce Karris as their arbitrator. 
This appointment was stated to be without prejudic~-to Grosvenor's contention that  
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the owners were not entitled to pursue arbitration, given that they had already 
commenced High Court proceedings and that Grosvenor had acknowledged service and , 
had undertaken not to seek a stay . At a later stage UNCAC was brought in and also f 
appointed Mr Harris as their arbitrator but without prejudice to the following I 

contentions: (1) that the owners had no right to arbitrate; (2 ) that the issues 
were res judicata before the Courts in Bordeaux; (3) that to seek to arbitrate the 
claims in view of the fact that the matters in question were already before the 
courts in France and England was an abuse of process . 

On Aug 5, 1991 the owners and the managers commenced a second set of legal 
proceeaings in London in the High court of Justice. By an originating summons 
(1991 Folio 1768) they asked the court to grant the following declarations as 
against Grosvenor, UNCAC and Group AMA. 

(1) A declaration that the amended Centrocon arbitration clause contained in 
the "Synacomex 90" charter-party dated London Mar 7, 1991 is incorporated in the 
contract contained in or evidenced by the bill of lading dated Bordeaux Mar 8, 
1991. 

(2) A declaration that Grosvenor and/or UNCAC and/or Group AMA are bound to 
refer all disputes arising out of the contract referred to in par (1) above to 
arbitration in London. 

(3) A declaration that Grosvenor or alternatively UNCAC is a party to the 
contract referred to in par (1). 

(4) A declaration that the owners' or the managers ' claim against Grosvenor 
and/or UNCAC and/ or Group AMA for damages for the wrongful arrest of the vessel is 
a dispute subject to the arbitration clause referred to in par (1) above. 

On Apr 30, 1992 Grosvenor responded by issuing an Originating Summons (199 2 
Fol iO No 1703) by which it asked the Court to grant it the following relief 
against the owners and the managers: 

(1) A declaration that the owners and the managers, having brought an action 
(1991 Folio 1352) claiming the same relief as that claimed in the arbitration, are 
no longer entitled to proceed with the arbitration . (Such claim was abandoned 
before me) . 

(2) An injunction restraining the owners and the managers from proceeding with 
the arbitration; 

(3) Alternatively a declaration that the arbitrators have no 
respect of the claims referred to in the telex of June 11, 
jurisdiction to grant the relief sought in that telex. 

jurisdiction in 
1991 and/ or no 

On the same day, Apr 30, 1992, two further originating summonses were issued. 
UNCAC issued OS 1992 Folio 1704 seeking similar relief to that claimed by 
Grosvenor. Group AMA issued OS 1992 Folio 1705 seeking a decl aration that they 
were not a party to any arbitration agreement with the owners or managers and 
otherwise seeking similar relief to that claimed by Grosvenor and UNCAC. 

In France the various actions brought before the "tribunal .de Commerce proceeded ,,), 
and on Sept 23, 1993 the Tribunal de Commerce handed down a judgment in which it t r" 
held, inter alia, as follows: 

(1) That the owners, the managers and Messrs Owe Brugge and Arend Brugge are 
not entitled to limit their liability in accordance with the Limitation Convention 
and that as a result they are jointly and severally liable to Shell in the sum of 
FFr 63,032,163 plus interest. 

(2) That the bill of lading did not contain a clause providing for arbitration j 
in London. 

(3) That the Tribunal de Commerce had jurisdiction in respect of Group AMA's I 
action agaInst the owners for damage to cargo under the bi l l of lading . 

(4) That it had not been shown that the English Court was the Court "first I 
seised l1 and therefore the action would not be stayed. 
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(5) That the owners were liable to Group AMA but that Group AMA ' s claim would 
be provisionally dismissed on the grounds that Group AMA had failed to establish 
its loss. 

This judgment is p r esently under appeal. 

The summonses before the Court 

I do not propose to describe in detail the summonses which came before me for 
argument on Dec 8, 1993 and on a number of subsequent days. They are even more 
convoluted than the proceedings I have so far described. It is sufficient to say 
that they included the following: 

1. OS 1991 Fol io 1768 
I have previously described the relief claimed. The main issue raised by the 

summons is whether the amended Centrocon arbitration clause, which provides for 
arbitration in London, was incorporated into the bill of lading. 

2. OS 1992 Folios 1703, 1704 and 1705 

These summonses, issued by Grosvenor, UNeAe and Group AMA respectively mostly 
mirror the relief claimed in as 1991 Folio 1768. In addition to raising the 
question whether the amended Centro con clause was incorporated into the bill of 
lading they also raise the issue whether, if the clause was incorporated, certain 
claims fall within the scope of the arbitration agreement, eg a declar ation for 
non-liability, a declaration that owners are entitled to limit their liability, 
and the claim against Group AMA for wrongful arrest . 

3 . Summonses r elating to action 1991 Folio 1352 

Three summonses were taken out by Grosvenor, UNCAC and Group AMA asking that 
the claim be dismissed on the ground that no statement of claim had been served; 
alternatively that parts be stayed pursuant to art 22 of the Brussels Convention; 
alternatively that parts be struck out; alternatively that the Court should 
decline jurisdiction under art 21 of the Brussels Convention. These summonses 
were, however, in practice superseded by an application made by the owners and the 
managers taken out on Dec 7, 1993, which proved to be non-contentious. This 
application asked the Court to declare on what date it became "seised" of action 
1991 Folio 1352 within the meaning of art 21 of the Brussels Convention and that 
otherwise the action should be stayed pursuant to art 30. 

4 . The ures judicata" summons 

On Nov 5, 1993 Grosvenor, UNCAC and Group AMA took out a s ummons in action 1991 
Folio 1352 seeking an order that such action together with OS 1991 Folio 1768 be 
dismissed pursuant to RSC, 0 18, r 19 and/ or the inherent jurisdiction of the 
Court on the grounds that the claims of the owners and the managers in both 
actions and in the arbitration are barred by res judicata by reason of the 
judgment of the Tribunal de Commerce dated Sept 23, 1993. It may oe necessary fOr ! 
me to decide one issue raised by this summons, namely whether the Cour t is bound 
by the Brussels Convention to recognize the decision o1'the- Tribunal de Commerce 

,' that the arbitration c"lause relied on by the owners was not incorporated in the 
bill of lading. As- to the others, there was a difference between the parties as 
to whether the Court should decide on this summons whether the arbitrators are 
bound by the decision of the Tribunal de Commerce on the merits of the dispute or 
whether there was a dispute on this point which should be referred to the 
arbi tra tors to decide. In the course of argument Mr Meeson for the cargo 
interests sought to meet the point that there was a dispute on the issue of res 
judicata which should be left to the arbitrat ors to decide by seeking leave to 
amend the relief sought in OS 1992 Folios 1703, 1704 and 1705. I came to the 
conclusion however, that it would be premature and inconvenient at this stage to 
reach any conclusion on these questions both because they only arise if the owners 
and the managers are right that the Centrocon arbitration clause is incorporated 
into the bill of lading and also because the issues had not been adequately 
formulated in advance of the hearing in the formal Court proceedings and in the 
parties' skeleton arguments. 

The contracts 
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Before attempting to define or consider the issues which should be decided by 
the Court, I must first set out the r e levant details of three contracts; first, a 
contract of affreightment dated July 12, 1990; second, a charter-party fixture 
dated Mar 7, 1991; third, the bill of lading issued at Bordeaux and dated Mar B, 
1991. 

The contract of affreightment dated July 23 , 1990 

On July 23, 1990 a contract of affreightment was concluded between UNCAC and 
Peter Dohle Schiffahrts KG (GmbH & Co ) of Hamburg ( "Peter Dohle"). This contract 
was on the form of the Continent Grain Charter-party (last amended 1974 -- code 
name "SYNACOMEX") and provided for tonnage nominated by Peter Dohle to perform a 
minimum of six and a maximum of 12 voyages carrying 2500 tons of bulk maize per 
shipment from a number of named ports in France (including Bordeaux) in 
charterers' option to New Holland. There were to be a maximum of two voyages per 
month. The period was October, 1990 to April, 1991 or, in charterers' option, May 
and June, 1991. Clause 4 of the charter-party provided: 

The freight is earned and is to be paid on 
is payable as follows : within three days 
Charterers, direct into Owners nominated bank 
number of the account were specified) 

right and true delivery of cargo and 
after signing Bills of Lading by 
account at Hamburg (the bank and the 

The charter-party contained an arbitration clause as follows: 

Any dispute arising out of the present contract shall be referred to 
Arbitration of Chambre Arbitrale Maritime -73, Boulevard Haussman, Paris B. The 
decision rendered according to the rules of Chambre Arbitrale shal l be final and 
binding upon both parties. The right of both parties to refer any disputes to 
arbitration ceases sIx months after date of completion of discharge or, in case of 
non-performance, six months after the cancelling date as per clause 8. Where this 
provision is not complied with, the claim shall be deemed to be waived and 
absolutely barred . 

On Feb 21, 1991 UNCAC gave, in accordance with the contract, 10 days 
provisional pre-advice for a vessel to load at Bordeaux with a lay-cancelling 
period of Mar 4 / 8, 1991. This was followed by a seven days definite advance 
notice given on Feb 25, 1991. 

The charter- party fixture dated Mar 7; 1991 

Peter Dohle did not own or have on charter a vessel which could meet the 
cancelling date of Mar 8. Accordingly on Mar 7, 1991 a fixture of Heidberg was 
negotiated over the telephone between Active CharteE;!}R .. ~~g.. ("Active Chartering"), 
En~ish shipbrokers acting on behalf of Peter Dohle, and the managers acting for 
"tHe owners. The vessel had just discharged in Northern Spain and- was seeking 
employment. 

1.'here had previously on Feb B, 1991 been concluded between Active Chartering 
(then acting for different principals by the name of Arklow Shipping Limited) and 
the managers a fixture of a different vessel, Baursberg, to carry grain from 
Bordeaux to Manchester. The charter - party had been on the form of the Continent 
Grain Charterparty (last amended 1990 -- Code name "SYNACOMEX 90") but amended in 
type in a number of respects. In particular the charter-party of Baursberg 
contained a typed provision which ( in lieu of the Paris arbitration clause 
contained in the printed form of charter) provided : 

Centrocon Arbitration Clause (with three months limitation amended to twelve 
months), in London according to English Law. 

There was also a typed provision that freight would become payable: 

. by Charterers to Active Chartering . . within three banking days of 
right and true delivery for onward transfer to the owners. 

The fixture of Heidberg was conducted at short notice. Certain essential terms 
, were expressly agreed over the telephone. In respect of other terms it was agreed 

that the terms of the Baursberg charter would apply . 

Following the agreement made on the telephone Active Chartering sent a "recap 
telex" dated Mar 7, 1991 to the managers .  
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This is to reconfirm todays charter party dated 7th March '91. 

MV "Heidberg" 

German flag, single decker abt 2700 dwcc abt 134000 cbftgr 

grainfitted and suitable grab discharge 1 hoha with moveable bulkhead for 

2550 tonnes maize in bulk only, no bags 

Bordeaux -- New Holland 

Laycan 8th March 0900 hrs provided vessel is in always load ready latest 
0900 hrs then Charterers guarantee loading / completion latest 9th 24 . 00 hrs weather 
permitting, force majeure and breakdowns excepted. 

freight DM 18 . 78 tonne int weight fio, spout / grab trimmed payable after 
right and true delivery. 

24 hours load 

54 hours discharge 

Lay time non rev and wp 

Demurrage DM 4500 daily/ rata free despatch 

Synacomex charter-party . 

This telex erroneous l y referred to the Synacomex charter- party (which contained 
a Paris arbitration clause) when it should have referred to the amended form of 
Synacomex 90 form used on Feb 8, 1991 for the charter of Baursberg. No other 
written evidence as to t he fixture of Heidberg existed at the time of shipment. 

After the casualty had occurred Active Chartering sent to the managers a form 
of charter - party for signature. This was on the Synacomex 90 form and included 
the terms agreed for the Baursberg fixture save where otherwise agreed . In 
particular it included the typed clause providing for the amended Centrocon 
arbitration clause to apply . As the casualty had already occurred, the draft 
charter-party was neither signed for the owner s, nor returned to Active 
Chartering . At the time of the casualty , and for a long time thereafter there was 
no written document evidencing the agreement of the owners to the draft 
charter-party nor I on the other hand, was any suggestion made by them that the 
draft charter-party did not accurately set out the terms orally agreed. Long 
after these proceedings had been commenced Peter Dohle and the managers executed a 
form of charterparty in the same terms as the draft . ~~ th;~ did not occur until 
1993, presumably after judgment had been given by the Tribunal de Commerce , and it 
cannot hav e any effect on the issue raised in these proceedings . 

The nomination of He i dberg to UNCAC 

In response to the notices given by UNCAC on Feb 21 and 25 , 1991, Peter Dohle 
had originally nominat ed "MV Birta or sub" with a lay/ can of Mar 5 / 8, 1991. 

After the fixture of Heidberg had been agreed, Active Chartering on behalf of 
Peter Dahle nominated that v essel to UNCAC under the terms of the contract of 
affreightment. The notice was dated Mar 7, 1991 and was in the following terms : 

Please to reconfirm today's ,E,omination dated 7th March 1991 . 

-- MV "Heidberg" 

German Flag, Singledecker 

Abt 2700 DWCC Abt 1340 00 CBFTGR 

Grainfitted and suitable grab discharge 1 hoha with moveable bulkhead 

FOR 
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2550 tonnes maize in bulk only, no bags 

Bordeaux -- New Holland 

Laycan 8th March 0900 hrs provided Vsl is in always load ready latest 0900 
hrs then Charterers guarantee loading / completion latest 9th 24 . 00 hrs weather 
permitting , force majeure and breakdowns excepted. 

-- Synacomex charter party 

This telex repeated some of the terms set out in the re-cap telex sent to the 
managers. In particular, it stated that the form of charter was the "Synacomex" 

....... charter-party. There was no reference to any amendment to the printed form of 
charter-party to provide for arbitration in London . 

The bill of lading 
The bill of lading acknowledges the shipment of 2,550,000 kg of bulk maize on 

board Heidberg "now lying in the port of Bordeaux" and bound for New Holland. The 
shipper is stated to be UNCAC (whose address is given as 83, Avenue de Ia Grande 
Armee, Paris). The bill states "Notify Grosvenor Grain & Feed Co Ltd". There is a 
typed clause "Freight payable as per C/ p" . 

·· The printed form, after acknowledging shipment, continues : 

. and to be delivered in the same good order and condition unto [the words 
"TO ORDER" have been inserted) or their Assigns, they paying freight for the said 
goods in accordance with the Charter Party dated . [the space has been left 
blank) all the terms, conditions and exceptions of which Charter Party, including 
the Arbitration clause, are incorporated herewith . 

The bill of lading is signed as follows: 

In witness where of the 
ORIGINALS Bills of Lading 
stand void. 

Master or Agent of the said vessel has affirmed 3 THREE 
one of which being accomplished the others to 

Dated in Bordeaux the 8th day of March 1991 Clean on Board. 

There is then a printed space for the signatures of both the shippers and the 
master. It was signed for UNCAC and also signed for the master over the rubber 
stamp of the managers. On the reverse of the bill are set o u t certain standard 
clauses . 

The different arbitration clauses 

The bill of lading provided for the arbitration clause of an unidentified 
charter-party to be incorporated in the bill. 

1.t the time the 
referred to as a 
"Synacomex" form of 
out above. 

bill was issued the only executed document which could be 
charter-party was the contract of affreightment on the 

charter-party . This provided for arbitration in Paris as set 

There was at the date of the bill of lading also an oral contract for the 
charter of Heidberg as agreed on Mar 7, 1991, which incorporated the amended 
Centrocon arbitration clause. This provides that all disputes under the contract 
shall be settled by arbitration in London, each party appointing an arbitrator who 
is familiar with the business. In the second half of the clause there is a 
provision relating to the time within which an arbitrator must be appointed. The 
amendment as referred to in the Baursberg charter-party, would amend that 
provision to read as follows: 

Any claim must be made in writing and Claimant's Arbitrator appointed 
within twelve months of final discharge and where this provision is not complied 
with the claim must be deemed to be waived and absolutely barred. 

At the date of the bill of lading, however, the only written evidence of this 
charter was the recap telex. This referred only to "Synacomex" charter-party 
which contains the Paris arbitration clause set out above. Moreover the only 
notice of that charter-party given to UNCAC was that set out in the nomination 

, . 
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notice of Mar 7. 1991. This likewise referred only to the "Synacomex'" 
charter-party and thus to the Paris arbitration clause contained in the printed \ 
form. No notice was given at any stage to UNCAC that the head charter by which 
Peter Dohle chartered Heidberg from the owners contained a London arbitration 
clause and they had no reason to suspect this. 

The issues 

A large number of issues were sought to be raised before me. These were 
helpfully set out in a "Revised List of Issues" prepared by Mr Dunning who 
appeared for the owners and the managers. As the hearing progressed, however, it 
became clear that not all these issues could usefully or properly be decided at 
the present stage. 

It is plain that the central issue which arises on all these summonses is 
whether the bill of lading incorporates the terms of the charter-party fixture 
agreed on Mar 7, 1991 and, if so, whether it incorporates the amended Centrocon 
arbitration clause. There are, in addition, a number of subsidiary issues. For 
example there are issues as to whether, if the clause is incorporated, certain 
types of relief being sought by the owners, namely a declaration of non-liability, 
a declaration that the owners are entitled to limit their liability and the claim 
for compensation for wrongful arrest, fall within the terms of the clause. I 
would not however think it right to decide such issues unless I had first come to 
the conclusion that the Centrocon arbitration clause is incorporated. 

Since the central issue is whether the Centrocon arbitration clause is 
incorporated, I~our be disposed to decide it first. But I am immediately faced 
with the submission made by Mr Meeson on behalf of the cargo interests that there 
is nothing to decide because this question has already been determined, subject to 
appeal, by the Tribunal de Commerce. This is an issue of some difficulty which I 
cannot avoid considering. I was at one stage attracted by the possibility that I 
might decline to decide this issue until it is seen whether the decision of the 
Tribunal de Commerce is upheld on appeal . But, if I were to take this course, it 
would involve that I must either decline to decide as 1991 Folio 1768 at all or 
else run the risk of re-opening a matter which, if Mr Meeson is right, has been 
determined between the parties by the French Court. 

There was also an issue between the parties as to whether, if the question of 
incorporation has to be determined by this Court (on the grounds that the Court is 
not bound to recognise the decision of the Tribunal de Commerce on the matter) the 
question should be decided according to French or English law. 

I have therefore come to the conclusion that I must decide the following three 
issues before considering whether it is necessary to decide any others. These are: 
1. Is the Court bound by the Brussels Convention to recognise the decision of the 
Tribunal de Commerce that the Centrocon clause is not incorporated in the bill of 
lading? 2 . If not, by what law should the Court determine whether the clause is 
incorporated in the bill? 3. If English law is to be applied, is the clause 
incorporated in the bill? 

French law 

, , 

_4 

It was not necessary to reach a decision as to a further issue which could have 
arisen, namely whether, if French law is to be applied, the Centrocon arbitration 
clause is incorporated in the bill. It was common ground that, according to 
French law, the clause is not incorporated. Two experts were called to give 
evidence on various aspects of French law; Me Robert Meilichzon for the owners and ­
managers and Me Jacques Lassez for the cargo interests. There was in the event 
little disagreement between these experts. Both agreed that in French law it 
would be held that the charter- party of Mar 7, 1991, and thus the Centrocon 
clause, is not incorporated in the bill of lading. Their reasons differed more in 
emphasis than in substance. Me Meilichzon gave as his main reason that, as there 
are two charter-parties which might have been incorporated into the bill of lading 
and as the bill does not specify which is incorporated, a French Court would 
decline to hold that either is incorporated in the absence of evidence that the 
parties intended to refer to one or other of these charter-parties. Me Lassez, 
whose evidence I preferred, gave as his reason that the test to be applied in 
French law is whether the parties to the bill of lading contract and in particular 
the party who is being callej upon to arbitrate, had knowledge of and had accepted 
the charter-party. As UNCAC had no knowledge of the charter-party concluded on 
Mar 7, 1991 Me Lassez considered that it would be held by a French Court that the  
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Centrocon clause is not binding on UNCAC, Grosvenor or Group AMA. In the event 
both experts were agreed that if the Centrocon clause had been binding on UNCAC, 
then it would also bind Grosvenor; further, that by the French law of subrogation 
it would also be binding on Group AMA. ..,,' ; 

Issue ~. Is the court bound by the Brussels Convention to recognize the 
decision of the Tribunal de Commerce that the Centrocon clause is not incorporated 
in the bill of lading? 

The Tribunal de Commerce decided this issue in the following way: 

Whereas this bill of lading does not contain any specific arbitration clause, 
referring only to the one which would appear in an unidentified charter party, 

Whereas it is in reliance upon this indeterminate provision that 
undertook an arbitration proceeding in London against Grosvenor . 
Group AMA in June ~99~. 

the shipowners 
. UNCAC and 

Whereas furthermore the alleged charter-party would be one which was concluded 
between Mr Peter Dohle as charterer and Vega Reederei Friedrich Dauber as owner of 
the nHeidberg ll , a document which is apparently not signed and is totally foreign 
to the owner of the cargo. 

Whereas in consequence the shipowners' objection of lack of jurisdiction will 
be dismissed and this Court will declare itself competent as being the Court of 
the place where the incident causing the damage took place and will retain the 
case. 

(I have slightly amended the translation in the bundle of documents.) (. . . ) 

This is a decision that the arbitration clause relied on by the owners when 
nominating an arbitrator in June, 1991 was not incorporated in the bill of lading 
for three reasons; namely that the charter-party has not been identified; that the 
alleged charter has not been signed; and that it is totally foreign ( " totalement 
etranger ll

) to the cargo-owner. 

Before considering whether this decision should be recognized as binding on the 
owners in these proceedings I must first set out the relevant provisions of the 
Brussels Convention and of the civil Jurisdiction and Judgments Act ~982 (the ~982 
Act). The Brussels Convention provides, inter alia, as follows: 

Article ~: This Convention shall apply in civil and commercial matters whatever 
the nature of the court or tribunal 

The Convention shall not apply to: 

"( ~) the status or legal capacity of natural persons, rights in property arising 
out ~Qf a matrimonial relationship, wills and succession; 

(2) bankruptcy, proceedings relating to the winding-up of insolvent companies 
or other legal persons, judicial arrangements, corporations and analogous 
proceedings; 

(3) social security; 

(4) arbitration . 

Article 25: For the purposes of this Convention, "judgment" means any judgment 
given by a court or tribunal of a Contracting State, whatever the judgment may be 
called, including a decree, order, decision or writ of execution, as well as the 
determination of costs or expenses by an officer of the court. 

Article 26: A judgment given in a Contracting State shall be recognised in the 
other Contracting States without any special procedure being required . 

Article 27: A judgment shall not be recognised . . 

(4) if the Court of the State in which the judgment was given, in order to 
arrive at its judgment, has decided a preliminary question concerning the status 
or legal capacity of natural persons, rights in property arising out of a 
matrimonial relationship, wills or succession in a way that conflicts with a rule  
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of the private international law of the State in which the recognition is SOU9ht ' ~J 
unless the same result would have been reached by the application of the rules of 
private international law of that State. 

Article 28: [The first paragraph sets out further circumstances in which a 
judgment shall not be recognised, the third paragraph provides:) 

Subject to the provisions of the first paragraph , the j u risdiction of t he cour t 
of the State in which the judgment was given may not be reviewed: the tes t of 
public policy referred to in Article 27 (1) may not be applied to the rules 
relating to jurisdiction. 

Article 29: Under no circumstances maya foreign judgment be reviewed as to its 
substance . I 

-----The 1982 Act gives legal effect to the Brussels Convention in the United 
Kingdom . Section 32 provides: 

(1) Subject to the following provisions of this section, a judgment given by a 
court of an overseas country in any proceedings shall not be recognised or 
enforced in the United Kingdom if -- (a) the bringing of those proceedings in that 
court was contrary to an agreement under which the dispute in question was to be 
settled otherwise than by proceedings in the courts of that country; and (b) those 
proceedings were not brought in that court by, or with the agreement of, the 
person a g ainst whom the judgment was given; and (c) that person did not 
counter-claim in the proceedings or otherwise submit to the jurisdiction of that 
court 

(2) Subsection (1) does not apply where the agreement referred to in paragraph 
(a) of that subsection was illegal, void or unenforceable or was incapable of 
being performed for reasons not attributable to the fault of the party bringing 
the proceedings in which the judgment was given. 

(3) In determining whether a judgment given by a court of an overseas country 
should be recognised or enforced in the united Kingdom, a court in the United 
Kingdom shall not be bound by any decision of the overseas court relating to any 
of the matters mentioned in subsection (1) or (2). 

(4) Nothing in subsection 
the United Kingdom of: (a) 
enforced there under the 1968 

(1) shall affect 
a judgment which 
Convention; 

the recognition or enforcement 
is required to be recognised 

in 
or 

Sections 32(1) and 32(3) have the effect that, subject to s 32(4), this Court 
must not recognize or enforce the decision of a foreign Court that an alleged 
arbitration c l ause is not incorporated in the contract. But the effect of s 
32(4), as Mr Dunning for the owners ultimately conceded, is that, if the judgment 
is one which is required to be recognized in the United Kingdom under the Brussels 
Convention, then the Court must recognize it. 

The judgment of the Tribunal de Commerce seems prima facie to fall within the l 
definition of 11 judgment I, contained in art 25. I have to put aside as immaterial 
whether it is called a "decree" "order" or "decision". I do not see how 
consistently with the language of art 25 the decision can be disregarded on the 
grounds that it was a decision on a preliminary issue arising in the case. Article 
25 does not exclude judgments on preliminary issues, or draw any distinction 
between these and final judgments on the merits of a case . Both seem equally to I 
be included within the definition. ~ 

'-... 
I should next deal with the possible objection that the only relevant plaintiff 

in the French proceedings is Group AMA, whereas the party against whom the owners 
claim arbitration is Grosvenor . (I ignore UNCAC as it was common ground at the 
hearing before me that by reason of the Bills of Lading Act, 1855 only Grosvenor 
can sue or be sued on the bill of lading.) Does this prevent there being identity 
of parties in the French and English proceedings? It was common ground that the 
claims being brought before the Tribunal de Commerce for damage to cargo and an 
indemnity in respect of salvage and general average are subrogated claims arising 
by virtue of the fact that Group AMA has paid Grosvenor ' s claim for damage to 
cargo. Most of the claims which the owners seek to refer to arbitration relate to 
the same subrogated claims since they include (i) a declaration that Grosvenor is 
liable to contribute in general average, (ii) a general average contribution and  
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(iii) a dec~aration that the owners are not liable for breacb of contract or duty 
by reason of the collision, a declaration which, if granted, would include one of 
non-liability 'for the damage to cargo claimed in the French proceedings. (Even 
the claim for wrongful arrest, which may not be a subrogated claim, arises as a 
result of the act"ion of Group AMA, the plaintiff in the French proceedings.) It 
was agreed before m~. by Me Meilichzon and Me Lassez that, under the French law of 
subrogation, the insli:r;.er I having paid the claim of the assured t stands in his 
shoes and that there is transferred to him both the assured's rights and also the 
assured's obligations re1..~ting to the subrogated claim. There is a difference 
between French and English' ~rocedural law. Under French law an action brought to 
enforce a subrogated claim must be brought in the name of the insurer. Under 
English law it must be brought in the name of the assured but the insurer has an 
equitable interest in the proceedings, In these circumstances I conclude that no 
objection can be brought to recognition of the French judgment on the ground that 
the parties to the two sets of proceedings are not the same, 

Finally, it was suggested that the Tribunal de Commerce may not have been the 
Court "first seised u of the matter within art 21. It is not permissible to 
investigate this matter at the stage of recognition or enforcement. 

Having come to this conclusion, I am confronted with the position that the onl~ 
reason not to recognize the judgment of the Tribunal de Commerce appears to b: J 
that it may be excluded from the ambit of the Convention by exception (4) to the 
second paragraph of art 1 which states simply "arbitration". The ambit of this 
exception is a vexed question which has been the subject of much controversy in 
recent years. I have no doubt that this question will occupy the attention of 
appellate Courts and ultimately the European Court of Justice either in this case 
or in some other case before very long. When this occurs the views of a single 
Judge of first instance are unlikely to be of much, if any, interest. In these 
circumstances I would have preferred to express no opinion on the matter and to 
leave the decision to a higher Court. This however does not seem to be permitted 
under English procedure and so there is no alternative but to consider the matter 

· I 

as best I can. "'" --7 r I; 

I begin with the decision of the European Court in Marc Rich & Co AG v Societa 
Italiana Impianti PA (The Atlantic Emperor), [1992) 1 Lioyd'sRep 342-; [1991) ECR 
'3"855"""',·-- 1 should say at the outset however that in my view the decision throws 
little light on the question I have to decide in the present case. 

" In The Atlantic Emperor a contract had been concluded by an exchange of telex 
messages in January 1987 whereby Marc Rich agreed to purchase a quantity of 
Iranian . crude oil from Impianti on fob terms. After the main terms had been 
agreed Marc Rich sent a telex setting out the terms of the contract and including 
for the first time a choice of law and arbitration clause, The oil was loaded and 
Marc Rich complained that it was seriously contaminated. Impianti then issued a 
writ in Italy on 18th February 1988 claiming a declaration that it was not liable 
to Marc Rich. On May 20, 1988 Marc Rich issued an originating summons in London 
asking the High Court to appoint an arbitrator on behalf of Impianti under s 10(3) 
of the Arbitration Act, 1950. Leave was granted to serve the originating summons 
on Impianti in Italy. Impianti then issued a summons seeking to set aside the 
order granting leave on the grounds that under the terms of the Brussels 
convention the dispute must be resolved in Italy . The Court of Appeal referred a 
number of questions to the European Court of Justice including the following: 

1. Does the exception in Article 1 (4) of the Convention extend: (a) to any 
litigation or judgments and, if so, (b) to litigation or judgments where the 
initial existence of an arbitration agreement is in issue? 

Before coming to the decision of the European Court it is necessary to mention 
the opinion of Advocate General Darmon (sup pp 3875-6 pars 31 and 33). Having come 
to the conclusion that proceedings to appoint an arbitrator were not within the 
scope of the Convention, he continued (par 31) 

where a court is seised of an issue not falling within the scope of the 
Convention its jurisdiction to deal with a preliminary issue is in no case 
governed by the Convention but is a matter for the lex fori and that is so even if 
the preliminary matter falls within the scope of the Convention . 

He then said (par 33) : 
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1wo conclusions must be drawn from this. The first is that it is the lex fori 
alone, that is to say English law in this case, which must determine whether the 
court has jurisdiction to deal with the preliminary matter. The second is that 
the dispute, of which the principal subject-matter falls outside the scope of the 
Convention, clearly cannot be brought within the scope of the Convention by the 
effect of a preliminary matter , even if the latter falls within one of the subject 
areas covered by the Convention . In that connection, it is unnecessary, in my 
opinion, for the Court to express a view in this case as to whether or not the 
question of the existence of an arbitration agreement raised as a main issue 
before a Court falls within the scope of the Convention. In my view, it would be 
sufficient to find that, whgre such a question is in the nature of a preliminary 
matter in a dispute whose Erincipal subject-matter falls outside the Convention, 
the Convention does not appl-y and, consequently, -the decision- whether the court 
seised may dispose of the preliminary issue is a matter for the lex fori. 

I now come to the decision of the European Court in the same case. It began by 
rephrasing the questions which had been referred to it by the Court of Appeal: 

The first question 

11 . The first question submitted by the national court seeks, in substance, to 
determine whether Article 1 (4) of the Convention must be interpreted in such a 
manner that the exclusion provided for therein extends to proceedings pending 
before a national court concerning the appointment of an arbitrator, and, if so, 
whether that exclusion also applies where in those proceedings a preliminary issue 
is raised as to whether an arbitration agreement exists or is valid. These two 
points will be considered successively . 

The Court then proceeded to hold (pars 13 to 21 of the judgment) that art 1(4) 
of the Convention excludes proceedings pending before a national Court for the 
appointment of an arbitrator . Having so decided the Court turned to consider the 
second issue under the following heading: 

Whether a preliminary issue concerning 
arbitration agreement affects the application 
question. 

The judgment then continues: 

the existence or validity of an 
of the Convention to the dispute in 

22 . Impianti contends that the exclusion in Article 1(4) of the Convention does 
not extend to disputes or judicial decisions concerning the existence or validity 
of an arbitration agreement. In its view, that exclusion likewise does not apply 
where arbitration is not the principal issue in the proceedings but is merely a 
subsidiary or incidental issue. 

23. Impianti argues that, 
application of the Convention 
agreement. 

if that were not so, a party could avoid the 
merely by alleging the existence of an arbitration 

24. Impianti contends that, in any event, the exception in Article 1(4) of the 
Convention does not apply where the existence or validity of an arbitration 
agreement is being disputed before different courts to which the Convention 
applies, regardless of whether that issue has been raised as a main issue or as a 
preliminary issue. 

25. The Commission shares Impianti's opinion in so far as the question of the 
existence or validity of an arbitration agreement is raised as a preliminary 
issue . 

26 . Those interpretations cannot be accepted. In order to determine whether a I; 
dispute falls within the scope of the Convention, reference must be made solely to 
the subject-matter of the dispute . If, by virtue of its subject-matter ; - such as 
tbe appointment of an arbitrator, a dispute falls outside the scope of the 
Convention, the existence of a preliminary issue which the Court must resolve in 
order to determined the dispute cannot, whatever that issue may be, justify 
application of the Convention. 

27. It would also be contrary to the principle of legal certainty, which is one 
of the objectives pursued by the Convention (see judgment in Case 38 / 81, Effer v 
Kantner [1982] ECR 825, paragraph 6 ) for the applicability of the exclusion laid 
down in Article 1 (4 ) of the Convention to vary according to the existence or 

, 
" , 

 
United Kingdom 

Page 43 of 59

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



otherwise of a preliminary iss ue, which might be raised at any time by the 
parties. 

28. It follows that, in the case before the Court, the fact that a preliminary 
issue relates to the existence or validity of the arbitration agreement does not 
affect the exclusion from the scope of the convention of a dispute concerning the 
appointment of an arbitrator . 

29. Consequently, the reply must be that Article 1 (4) of the Convention must be 
interpreted as meaning that the exclusion provided for therein extends to 
litigation pending before a national court concerning the appointment of an 
arbitrator, even if the existence or validity of an arbitration agreement is a 
prelimi nary issue in that litigation. 

It seems to me that in these paragraphs the Court has followed the advice 
had been tendered to it by Advocate General Darmon. As I read the judgment 
the Court decided was that, as the matter before the English Court 
appointment of an arbitrator) was excluded from the Convention by exception 
it was not brought within the Conv ention merely because of : 

that 
what 
(the 
(4) , 

the existence of a p r eliminary issue which the Court must resolve in 
order to determine the dispute . 

In the Court's view the nature of that preliminary issue was not relevant; see 
tlwhatever that issue may be" in par 26. It was therefore not necessary to decide 
whether, if the issue had arisen in some other way, a dispute as to the existence 
or validity of an arbitration agreement would have been within or without the 
Convention. 

While, therefore, in the present case both Mr Dunning for the owners and Mr 
Meeson for Grosvenor-- relied on the European Court's decision in The Atlantic 
Emperor in support of their respective contentions, the judgment seems to me to 
t~ow no light on the answer to the problem which confronts me one way or the 
other . (In The Atlantic Emperor (No 2), [1992] 1 Lloyd's Rep 624 at p 628 Lord 
Justice Neill was similarly disposed to accept the view that the answer given by 
the Court "gives no guidance in those cases where the challenge to the validity of 
the agreement constitutes the dispute and stands alone. II) 

I turn then to consider the matter more generally . 
official reports on the Brussels Convention which are 
the 1982 Act . The Jenard Report (OJ No C 59 / 1, 
sentence: 

I have been referred to the 
made admissible by s 3 (3 ) o f 
5 . 3.1979 has the following 

. it (sc the Convention) does not 
jurisdiction of courts and tribunals 
arbitration . 

apply for the purpose of determining the 
in respect of litigation relating to 

The Schlosser Report, made at the 
the United Kingdom (OJ No C 59 / 71, 
relevant to the present problem (par 

time of the accession of Denmark, 
5.3.1979) has a sentence which 

64 (6 ) ) : 

Ireland and 
is directly 

In the same way a judgment determining whether an arbitration agreement is 
valid or not, or because it is invalid, ordering the parties not to continue the 
arbitration proceedings is not cov ered by the 1968 Convention. 

On the other hand the Evrigenis / Kerameus Report, made at the time of the 
a ccession of Greece in 1986 (OJ No C 298 / 1 of 24 . 11.1986 ) is to opposite effect. 

35 . Arbitration, a form of proceedings encountered in civil and, in particular, 
commercial matters, (Article 1, second paragraph, point 4) is excluded because of 
the existence of numerous multilateral international agreements in this area . 
Proceedings which are directly concerned with arhitration as the principal issue , 
eg cases where the court is instrumental in setting up the arbitration body, 
judicial annulment or recognition of the validity or the defectiveness of the 
arbitration award , are not covered by the Convention. However, the verification, 
as an incidental question, of the validity of an arbitration agreement which is 
cited by a litigant in order to contest the jurisdiction of the court before which 
he is being sued pursuant to the Convention, must be considered as falling within 
its scope. 
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lOhe only assistance I so far as I am aware, to be found in any of the reported 
cases, is in the opinion of Advocate General Darmon in the The Atlantic Emperor 
(sup) where he expresses the view (par 34 p 3876) that --

. a dispute as to the existence of an arbitration agreement falls outside 
the scope of the Convention. 

At par 76, p 3886 he favours, 
. assessments made by the courts of the place of arbitration by reason of 

their neutrality. 

I have also been referred to a number of English text books and articles on the 
Convention. It would not be practicable to mention them all. I wish however to 
acknowledge the assistance I have derived from three articles . Two of these were 
written just before the European Court's decision and would have answered the 
question referred to the Court in the opposite way to that in which it was 
decided. Both favour the view that the ;judgment in ~~.nt case falls within 
t e Convention; Pro Dr Peter Schlosser 'and Mr Paul Jenard 

lISchlo§ser 1991 V and "Jenard 1991") "~~tratto international, Vol 7 No 3, 
~~~ __ ¥p- Z27 and 247. The third sets out the arguments extensively on both sides 
and narrowly favours the view that: 

.. it seems better to say, whatever the circumstances, that a judgment whose 
subject-matter was ~_ validit;.y ~~bitration agreement is excluded from the 
scope of the Co ention for recogn~~on purposes simply because it is in 
"Arbitration II. [Prof Bernard Audit Arbitration and the Brussels Convention 
Arbitration Inte tional, Vol 9 No 1, 1993, pl.] '-

, I 

It seems to me that it- is prima;;:lY a policy issue whether a decision on the I ~1iI/ 
validity of an arbitration agreement is held to be excluded by exception (4) to Ilu. 
art 1. Linguistic arguments do not carry the matter very far . The decision of 
the Tribunal de Commerce can be fairly said to concern "arbitration ll as the 
Court's conclusion was that no valid arbitration agreement had been shown to 
exist. On the other hand the decision was not confined to the subject of 
arbitration. The Tribunal de Commerce had to reach a decision as to the proper 
construction of the bill of lading and whether it incorporated the terms of any 
charter-party. This was a broader matter which could have affected the rights and 
liabilities of the parties in several ways although, as it so happens, the 
relevance of the point was confined to whether or not an arbitration clause was 
incorporated. If exception (4) requires that the only subject matter of the 
Court's judgment must be "arbitration n , then the exception does not apply . If 
exception (4) excludes "mixed" questions of arbitration and the construction of a 
particular agreement, then the exception may apply. one is thus driven to 
consider whether, as a matter of policy, the exception should be given a wider or 
a narrower meaning. 

There are in my view solid practical and policy reasons for holding tha~ 
decisions as to the validity of an arbitration agreement fall generally within the 
ambit of the Brussels Convention . The chief advantage of so holding is that any 
court which has jurisdiction over the substantive dispute under the Convention may 
be required to rule on whether a valid arbitration agreement exists and, if so, to 
refer the case to arbitration by virtue of art II par 3 of the New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 (lithe New York 
Convention 11) and, if such decisions are not to be binding in other Contracting 
States under the Brussels Convention, then ther e is nothing to prevent a 
disappointed party from seeking to obtain a different and more favourable judgment 
in another Contracting State, nor if the Court of one State decides in favour of 
the validity of an arbitration agreement and the Court of a different Contracting 
State decides against it, for there to ensue a IIrace" between the parties to see 
which can first obtain an award or judgment in different jurisdictions, nor to 
prevent or resolve a potential conflict between an award and a judgment once 
obtained. If decisions as to the validity of an arbitration agreement are not 
excluded by exception (4), then, as such judgments would have to be recognized in 
other Contracting States, this could be expected to prevent most if not all of 
these conflicts. Thus in the present case recognition of the decision of the 
Tribunal de Commerce would eliminate both the possibility that this Court might 
reach a conflicting decision as to the incorporation of the Centrocon clause and 
also that arbitrators appointed under the clause might publish an award which 
determines the substance of the underlying dispute in a different way from the 
Tribunal de Commerce.  
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It would seem logical, moreover , that if this Court is bound to recognize the 
judgment of the Tribunal de Commerce on the substance of the dispute, it should 
also recogn~ze its decision that there is no valid arbitration agreement binding 
the parties. A failure to recognize the French Court's decision as to the 
invalidity of the arbitration clause would be the first step which might lead to 
this Court coming to an opposite conclusion on the existence of a valid 
arbitration agreement and thus to the prosecution of an arbitration in London 
which might result in the arbitrators publishing an award on the substance of the 
dispute which likewise might be at variance with that of the French Court, an 
award which in turn could result in this Court being asked to enter judgment in 
terms of the award under s 26 of the Arbitration Act, 1950. The failure to 
recognize the decision of the Tribunal de Commerce on the invalidity of the 
arbitration agreement could thus ultimately result in this Court being asked to 
enter a judgment which is inconsistent with the decision of the Tribunal de 
Commerce on the substance of the dispute. 

, 

It is in my judgment beyond doubt that the judgment of a foreign contractin;l 
State on the substance of a dispute, even if given ip breach of a vali~ \ 
arbitration agreement , must be recognized by this Court under art 26 . The 
Convention restricts the number of defences available to recognition and 
enforcement . The failure by the foreign Contracting State to decide a preliminary 
question concerning arbitration in a way which is consistent with the putative 
proper law of the arbitration agreement is not one of the defences specified in 
art 27 par (4). The judgment of a foreign contracting State on the substance of 
the dispute cannot be said to concern "arbitration" or to form any part of 
proceedings which may culminate in an arbitration award . As appears from the 
schlosser report pars 61 to 62 the United Kingdom delegation was concerned at the 
time of the negotiations leading to the Accession Convention as to whether , if a 
national Court adjudicates on the subject-matter of a dispute because it 
overlooked an arbitration agreement or considered it inapplicable, recognition and 
enforcement of the judgment might be: 

refused in another State of the Community on the ground that th'7 "­
arbitration agreement was after all valid and that therefore, pursuant to art 1/ ~ 
seconq paragraph, point (4), the j udgment falls outside the scope of the 1968-
Convention. 

But the Schlosser Report also suggests that: 

. I 
The new Member States can deal with this problem of interpretation in the~r ! 

implementing legislation. 

f • 

Parliament , when enacting the 1 982 Act, specifically prov ided in s 32 (4) (a) 
that nothing in sub-s (1) should affect the recognition or enforcement in the 
United Kingdom of a judgment which is required to be recognized or enforced here 
under the Convention. The point , it seems to me , has been determined, in a sensef.' 
contrary to that apparently desired by the UK delegation, by the enacting 
legislation; see Jenard, 1991, pp 246 to 247. I 

The avoidance of conflict between a judgment on the merits of a dispute in one 
Contracting State and a possible judgment following the publication of an 
arbitration award in another Contracting State seems to me to fall within the 
policy objectives of the Convention. But to hold that a decision on the validity 
or otherwise of an arbitration agreement falls within the scope of the Convention 
would not, it is true, prevent all risk of conflict. The Court of the State in 
which the arbitration would take place if the agreement is valid might have been 
asked to appoint an arbitrator and in the course of so doing might have determined 
that the clause was valid. Such decision, being on a issue which is preliminary 
to a matter excluded by exception (4 ), is not binding in other Contracting States 
and would not prevent the Court of a different State from giving a judgment that 
no valid arbitration agreement had been concluded and from assuming jurisdiction 
over the substantive dispute. The judgment of that Court however would not be 
binding on the Court of the State where the arbitration was to take place if given 
after that Court had appointed an arbitrator (since it would be "irreconcilable 
with a judgment given in a dispute between the same parties in the State in which 
recognition is sought"; art 27 par (3»; whereas it would be binding if given 
before that Court had appointed an arbitrator . O Another arbitrary factor would be 
that recognition would be dependent upon the precise way a decision as to the 
validity of an arbitration clause were reached and whether the decision were 
properly to be regarded as preliminary to a matter excluded by exception (4) or as 
a principal and free-standing issue . Such a distinction is not always easy to 

--
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-r 
draw. It can be said that whether the validity of an arbitration clause is l 
determined as a preliminary issue in proceedings setting up the arbitration panel 
or as a self-contained issue in separate proceedings, both situations call for the 
same answer i see Audit p 12 . These are points which can be said to militate 
against holding that decisions as to the validity of an arbitration agreement fall 
with the scope of the Convention. It is not possible to eliminate all risk of 
conflict whatever conclusion is reached as to the ambit of exclusion (4). 

It is however said that the main disadvantage of holding that decisions as ~I 
the validity of an arbitration agreement fall generally within the Convention is 
that the Courts of the State in which the seat of the arbitration would be located 
if the agreement is valid might be deprived of jurisdiction to rule upon the 
validity of the arbitration agreement . It can be argued that the Court in which 
the arbitration would take place is the Court best equipped to decide upon the 
validity of the arbitration agreement as it is the Court of the putative proper 
law of that agreement. This is an argument which carries some weight but it is by 
no means conclusive, since there is no general consensus that disputes as to the 
validity of an arbitration agreement should be determined solely in accordance 
with the law which would be the proper law of the agreement on the assumption that 
it is valid.~ The Rome Convention on the Law Applicable to Contractual Obligations 
1980 ("the Rome Convention") has not resolved the problem as by art 1 par 2 (d) 
arbitration agreements are excluded from its field of operation. To the extent 
that art 8 of the Rome Convention is any guide as to how conflicts of law problems 
are to be resolved in the future in the context of arbitration agreements, it 
would seem that a tension can be expected between the law of the putative 
arbitration agreement and that of the respondent's place of residence, as also 
between the Courts of those two jurisdictions . In many cases, moreover, either 
the arbitration clause does not designate the place where the arbitration is to 
take place or there are, as in the present case, two possible clauses each 
providing for the arbitration to take place in different jurisdictions. In these 
cases it is not possible to apply the concept of the Court of the putative proper 
law of the arbitration agreement. 

There are arguments to the effect that where in a substantive dispute otherwise~1 
coming within the Brussels Convention an arbitration clause is adduced by one I 

party as a reason why the Court should refer the matter to arbitration under art . 
II par 3 of the New York Convention, that Court should have the controlling power 
of decision as to whether the arbitration agreement is valid and that its decision 
should thereafter be recognized in all other Contracting States. There are, on 
the other side, opposing arguments as to why the controlling decision should be 
that of the Court of the State in which the arbitration would take place if the 
arbitration agreement is valid and that likewise its decision should thereafter be 
recognized in all other Contracting States. To decide that a decision upon the 
validity of an arbitration agreement falls within the ambit of the Convention 
would not, it seems to me, decide the matter in favour of either set of arguments . 
The rules as to the assumption of jurisdiction under the Convention are too 
various and complex for this to be so. The fundamental principle is that persons 
domiciled in a particular State should be sued in the Courts of that State (art 
2) . This may be thought to favour the first of the two opposing view points. 
Article 5 (1), however, permits a person domiciled in one State to be sued in 
contractual matters "in the courts for the place of performance of the obligation 
in question". It can be argued that, where there is an issue as to arbitration, 
this includes the Courts of the State in which, if the agreement is valid, the 
parties are bound to arbitrate; see Schlosser (1991) pp 235 to 238 and Audit pp 9 
to 10. There are, moreover, other provisions of the Convention which might give 
the Courts of the place where the arbitration would take place jurisdiction to 
decide upon the validity of the agreement. 

What can however be said, it seems to me , is that if a decision as to the l 
validity of an arbitration agreement falls within the ambit of the Convention, 
then (unless it arises as a preliminary issue in the course of setting up the 
arbitration panel as in The Atlantic Emperor ) it will be decided by the Court 
nfirst seised" of the issue within art 21 and will thereafter be recognized in all 
other Contracting States under art 26. Such a conclusion would leave the Court of 
the State in which arbitration was to take place free to appoint the arbitration 
panel and to take all subsequent steps necessary to support or control the 
arbitration proceedings . 

I find this a difficult and perplexing issue. It seems clear that those who 
drafted the Convention never applied their minds to the question of how this typeJ 
of issue was to be resolved, n o doubt because they expected the problems to be  
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solved in a future European Convention on arbitration law . This perhaps support s 
the view that such issues were never intended to fall within the scope of the 
Convention and that they are better left to be dealt with by amending and updating 
the New York Convention . In the end, however, I feel the force of the arguments 
that exception (4) of the Brussels Convention should not app ly to judgments as to 
the validity of arbitration agreements both because such judgments are not 
confined to l1arbitration" but necessarily extend to the construction of the 
underlying contract between the parties; but also and principally because there 
are solid practical a nd policy reasons why the judgment of the first Contracting 
State to pronounce on the validity or invalidity of the arbitration agreement 
should be recognized in the other Contracting States. I 

On balance I conclude that the judgment of the Tribunal de Commerce does n:Jt j ,~. 
fall within exception (4) relating to l1arbitration" and that accordingly this "} 
Court is bound to recognize it . ~ 

Issue 2 . By what law should the Court determine whether the Centrocon clause 
is incorporated in the bill of lading 

If I am right on the first issue the others do not arise but in case I am wrong 
::;I proceed to consider this issue. The Contracts (Applicable Law) Act, 1990 only 
. applies to contracts made after Apr 1, 1991, the date when the Rome Convention 

carne into force, and in any event does not apply to arbitration agreements. The 
point therefore has to be decided in accordance with common law principles of 
private international law. 

Mr Dunning submitted that the question whether the Centrocon clause is 
incorporated in the bill of lading is governed by English law as being the lex 
fori . He relied inter alia on the following : 

1. English principl es of private international law (ie the lex fori) govern the 
ascertainment of the proper law of a contract, including whether the parties have 
made any express or implied choice of proper law and, if not, the ascertainment of 
the so called "connecting factors"; Compagnie d' Armement Maritime SA v Compagnie 
Tunisienne de Navigation SA [1970) 2 Lloyd's Rep 99 at p 11 7 , coIl; [1971) AC 572 
at pp 603 to 604 per Lord Diplock; The TS Havprins, [1983) 2 Lloyd's Rep 356; 
Dicey and Morris on the Conflict of Laws, 12th ed (1993) pp 30 to 31 ; Kahn-Freund, 
General Problems of Private International Law, 1980 pp 242-243. 

2. Eng l ish law as the lex fori should therefore govern al l questions which are 
necessarily antecedent to a determination of the proper law, including all 
questions as to whether the parties have consented to t erms bearing upon a 
determination of the proper law. Mr Dunning relied on Mackender v Feldia, [1966) 
2 Lloyd's Rep 449 at pp 455 and 458 ; [1967) 2 QB 590 at pp 598 and 603 (where Lord 
Denning MR and Lord Justice Diplock expressed obiter the view that a plea of non 
est factum might have been governed by Eng l ish law, presumably as the lex fori) 
and Oceanic Sun Line Special Shipping Company Inc v Fay, [1988) 165 CLR 197 (High 
Court of Australia) at pp 224 to 225 per Mr Justice Brennan and pp 256 to 261 per 
Mrs Justice Gaudron; see also Dicey and Morris (op cit) 12th ed (1993) p 1228. 

3. once the proper law has been ascertained in accordance with the lex fori, it 
may be necessary in some instances (ie where the lex causae differs from the lex 
fori) to consider at a second stage of the investigation whether, according to the 
proper law, the arbitration clause forms part of the contra ct; see Briggs "Wider 
still and Wider; the bounds of Australian exorbitant jurisdiction" (commenting on 
Oceanic v Fay (sup) ) in [1989) LMCLQ 216. That does not arise in the present 
case. 

Mr Dunning also submitted in the alternative that, if the question whether the 
Centrocon clause is incorporated in the bill of lading is governed by the law 
which would be the proper law of the bill in the absence of any incorporation, the 
law with which the bill of lading transaction has its closest and most real 
connection is English law. 

Mr Meeson's submissions, on the other hand, may be summarized as follows : 

1. All questions relating to the formation of a contract are governed by that 
law which would be the proper law of the contract if the contract was validly  
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concluded (" the putative proper law"); 
Machine Co Ltd, (1961J 111 LJ 519; The 
and Morris (op cit ) 11th ed (1987 ) pp. 
1254. 

Albeko Schumaschinen AG v Kamborian Shoe 
Parouth, (1982J 2 Lloyd's Rep 351; Dicey 
1197 to 1201; 12th ed (1993) pp 1248 to 

2. The putative proper law governs not only whether there is a binding 
contract , which is not the issue in the present case, but also the question 
whether the contract contains a particular term such as an arbitration clause; the 
Atlantic Emperor, (No 1 ) (1989J 1 Lloyd's Rep 548 at pp 552 to 553 per Mr Justice 
Hirst and p 554 per Lord Justice Lloyd (CA) . 

3. In the present case there are two different arbitration clauses which may 
have been incorporated providing for arbitration in Paris or London according to 
whether bill of lading incorporates ( i ) the contract of July 23, 1990 (arbitration 
in Paris) (ii) the charter-party fixture of May 7, 1991 as set out in the "recap 
telex" (arbitration in Paris) or (iii) the fixture of May 7, 1991 as orally agreed 
(arbitration in London) . In these circumstances the question of incorporation 
cannot be answered by reference to the law which would be the proper law if one or 
other of these contracts were validly incorporated but should be governed by the 
proper law of the bill of lading, objectively ascertained , disregarding any 
arbitration clause which may have been incorporated. Mr Meeson pointed out that 
although the concept of a "putative objective proper law" was found "confusing" by 
Lord Justice Diplock in Mackender v Feldia (sup) at p 457; P 602, Cheshire and 
North on Private International law, 11th ed (1987 ) p 473 favours this concept : 

since any issue affecting the valid creation of a cont ract should be 
determined by the proper law objectively ascertained, it follows that, in cases 
involving arbitration or choice of jurisdiction clauses, no inference should be 
drawn as to the intentions of the parties from the presence of one of these 
clauses in the contract . 

4. If the proper law be ascertained in accordance with this approach, the law 
with which the bill of lading has its closest and most real connection is French 
law . 

In the literature there is much discussion of the question, where the issue 
relates to the consent of the parties to a choice of law, arbitration or 
jurisdiction clause, the Court should apply the lex fori, the law which the 
parties purport to choose or the putative proper law ascertained on an objective 
basis . This an undecided question of considerable difficulty which is answered 
for most contracts concluded after Apr 1, 1991 by art 8 of the Rome Convention . 

Since the Convention does not apply, I begin by considering two decisions of 
the Court of Appeal. 

In The Parouth, (sup) the question for decision was whether leave should have 
been given to issue and serve a writ out of the jurisdiction under RSC, 0 11, r 
1(1) (f) on the ground that the plaintiffs were seeking to enforce a contract which 
by its terms or by implication was governed by English law. The a l leged contract 
was a fixture of the vessel said to have been concluded in a series of telex 
messages concluded between a broker acting for the plaintiffs and a broker (SaS) 
said to be acting for the defendants. A telex from SBS to the defendants, which 
was said to evidence the fixture, contained a term providing for arbitration in 
London. At first instance Mr Justice Bingham, as he then was, set aside service 
of the writ on the ground that the arbitration provision should be ignored. This 
decision was reversed in the Court of Appeal on the ground that , if the case were 
tried, the Court would probably apply the putative proper law of the contract, to 
decide whether there was a binding contract between the parties and, as it was 
arguable that any contract contained an English arbitration clause, it was also 
arguable that such contract if concluded was governed by English law. The leading 
judgment was given by Lord Justice Ackner at p 353 . 

It is clear that the learned Judge's attention was not drawn to the principle 
enunciated in Dicey & Morris's The Conflict of Laws and I refer to the current 
lOth ed r 146 at p 775 which is in these terms: 

The formation of a contract is governed by the law which would be the proper 
law of the contract if the contract was validly concluded . 

Dicey then goes on to discuss the principle in some detail referring to one 
English authority in which that principle is to some extent illustrated and 

,,2.1 
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dealing with the academic and philosophical criticisms that can be made. Mr 
Longmore says of course that that principle is a well understood and accepted one 
and although it was not referred to by either Counsel -- Mr Gross was not in the 
court below -- it must have been in everybody's mind. 

With great respect, I am wholly unconvinced by that proposition . The parts of 
the judgment to which I have referred indicate quite clearly to my mind that the 
application of the putative proper law seems to have escaped everybody's attention 
in the Courts below . 

It is now accepted in this Court, and clearly was not so accepted in the court 
below by Mr Longmore, that if this case is heard then the probabilities are that 
the putative proper law, namely English law, will be applied to resolve the issue: 
Was there a binding contract between the parties? The learned Judge was, 
therefore, in my judgment in error in saying that be must treat the arbitration 
clause as neutral; the arbitration clause had the important result of making the 
proper law of this dispute probably (and I put no higher than is necessary) 
English law. 

What made this case a case to which RSC, 0 11, r 1(1) (f) applied was that it 
was arguably a contract which by its terms or implication was governed by English 
law. Therefore the learned Judge, by reason of not having his attention directed 
to this principle, wrongly reached the conclusion that he should disregard the 
arbitration clause. He thus arrived at the conclusion that there was no English 
link. And there being no English link, as he said in terms, he was thrown back on 
the prima facie rule. It seems to me that if there was no English link, a link 
which made the contract by its terms or implication governed by English law, one 
did not need any prima facie rule. It was not within RSC, 0 11 r 1(1) (f) although 
strangely enough, that was conceded before him by the defendants. 

Accordingly, such being the error, any suggestion that the exercise by the 
learned Judge of his discretion precludes us from intervening cannot be sustained. 

We have then this position: There is a good arguable case that there was a 
contract; that is conceded. There is a good arguable case that the contract is, 
by its terms or implication, governed by English law. As I have indicated, that 
suffices to bring it within RSC, 0 11, r 1(1) (f). 

This decision has not escaped criticism; see Cheshire and North, op cit, 11th 
ed, (1987) pp 473 to 474. It only decides that it is arguable for the purposes of 
o 11, r l(l)(f) that, at a trial, the Court would apply English law as the 
putative proper law of the contract, a matter to which Lord Justice Ackner again 
returned (p 354) when considering whether, as a matter of discretion, service out 
of the jurisdiction should be allowed. 

The Parouth (sup) was followed by Mr Justice Hirst and the Court of Appeal in 
The Atlantic Emperor (No 1) (sup) where, once again, the issue was whether service 
of proceedings out of the jurisdiction should be permitted, this time under RSC, 0 
73, r 7 (1) which sanctioned such service "provided the arbitration to which the 
summons relates is governed by English law. 1I In dismissing Impianti's application 
to set aside the order for service out of the jurisdiction Mr Justice Hirst said 
(pp 552 to 553). 

Mr Gross sought to distinguish the present case on the ground that whereas in 
The Parouth the question at issue was whether there was in existence any binding 
contract (there being no dispute that such contract, if in existence, contained an 
arbitration clause), in the present case it is common ground that there is in 
existence a binding contract, and the sole issue is whether that contract 
contained an arbitration clause. 

In my judgment this distinction is unsound. Dicey's rule as to the formation 
of the contract as a whole must (perhaps a fortiori) apply to the formation of a 
disputed part. This the relevant formation is governed by the law which would be 
the proper law of the entire contract if that part was validly concluded. This 
putative proper law is manifestly English law, having regard to the terms of the 
disputed arbitration clause quoted above. This conclusion is amply sufficient to 
found jurisdiction under 0 75, r 7 since, as under 0 11, the plaintiff need do no 
more than establish a good arguable case. 
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Thi s decision was upheld in the court of Appeal, Lord Justice Lloyd gave the 
leading judgment. 

The Judge held that he was bound by the decision of the court of Appeal in The 
Parouth [1982] 2 Lloyd's Rep 351 to decide the second point in favour of the 
plaintiffs. The facts of The Parouth were similar to those of the present case, 
the question being whether there was a binding contract between the parties. The 
court held that question would be decided by an English Court in accordance with 
putative proper law which, since there was an English arbitration clause, would in 
all proqability be held to be English law. Accordingly the case fell within RSC, 
011, r 1(1) (f). 

Mr Gross sought to distinguish The Parouth on the ground that in that case the 
question was whether there was a contract at all, whereas in the present case it 
is common ground that there was a contract; the question here is whether the 
contract contained an arbitration clause. I accept that this is a distinction on 
the facts. But it makes no difference to the principle stated and applied by the 
Court in The Parouth, by which we are of course bound, as was the Judge. Mr Gross 
reserved the right to argue that The Parouth was wrongly decided. We are not 
required to express any view on that question. It is sufficient to say that in my 
judgment it cannot be distinguished. 

The passages which I have cited are at least highly persuasive authority that, 
where this can be done, the putative proper law should be applied to the question 
whether a disputed arbitration clause forms part of a contract and that the issue 
is governed --

by the law which would be the proper law of the entire contract if that 
part was validly concluded. 

It is however not possible, as Mr Meeson concedes, to apply this principle to 
the present case, since there are not one but two possible arbitration clauses 
which may have been incorporated each suggesting a different proper law. This 
factor seems to me to distinguish the present case from those of The Parouth and 
The Atlantic Emperor (No 1). Mr Meeson therefore has to argue for a somewhat 
different concept, that of the putative proper law ascertained on an objective 
basis. Despite the support for this concept in successive editions of Cheshire 
and North's Private International Law, it has not, as far as I know, been 
previously adopted in any reported case. 

I turn to consider Mr Dunning's argument based on the High Court of Australia's 
decision in Oceanic v Fay (sup) . In that case the respondent was injured on board 
a Greek ship in the course of a cruise in Greek waters beginning and ending at 
Piraeus. The booking for the cruise had been made in New South Wales and at the 
time of the booking no mention was made of the terms of the ticket which included 
a clause conferring exclusive jurisdiction on the courts of Athens. The 
respondent brought an action against the Oceanic for negligence before the Supreme 
Court of New South Wales and Oceanic then applied for a stay relying, inter alia, 
on the clause. It was held by the whole Court, applying the lex fori that the 
conditions of the ticket did not form part of the contract. 

Mr Justice Brennan said (pp 224 to 225) : 

It may be thought that the terms of a contract should be ascertained by 
reference to its proper law . But for the purpose of determining whether the 
contract of carriage was made when the fares were paid to JMA Tours in New South 
Wales and whether that contract contained the exclusive foreign jurisdiction 
clause set out in cl 13 of the ticket, the system of law by reference to which 
those questions must be answered cannot be identified by assuming that the 
contract contained the clause. The question whether a contract has been made 
depends on whether there has been a consensus ad idem and the terms of the 
contract, if made, are the subj ect of that consensus. At all events, those are 
the issues which an Australian court necessarily addresses when it seeks to 
determine the existence of what the municipal law of this country classifies as a 
contract. Classification is, of course, a matter for t~le law of the forum. In 
deciding whether a contract has been made, the court has regard to all the 
circumstances of the case including any foreign system of law which the parties 
have incorporated into their communications, but it ref~rs to the municipal law to 
determine whether, in those circumstances, the parties reached a consensus ad idem 
and what the consensus was: cf Mackender v Feldia AG per Diplock LJ. There is no 
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system other than the municipal law to which reference can be made for the 
purposes of answering the preliminary questions whether a contract has been made 
and its terms. Mr DF Libling, I1Formation of International Contracts" Modern Law 
Review, vol 42 (1979), P 169 (an article to which Gaudron J has drawn my 
attention) discusses the reasons why it is inappropriate to determine those 
questions by reference to the so-called putative proper law of a supposed 
contract. 

Mrs Justice Gaudron (pp 256 to 261) adopted the same approach, 

In general terms, the rights and obligations to a contract are to be 
ascertained in accordance with the proper law of the contract In the 
context of this appeal, the question whether the appellant and respondent agreed 
in terms of cl 1 3 is primarily relevant to the issue of whether a stay should be 
granted . However , it may also be relevant , in the context of the broader issues 
between the part i es, to the ascertainment of the proper law of their contract, 
should that need to be decided. If the question whether the parties intended to 
be bound by cl 13 were to be asked in the course of ascertaining the proper law of 
the contract, it would in my view fall for answer in accordance with the lex fori, 
although this is not a matter which appears to have been authoritatively decided . 

She then referred to Lord Diplock's speech in Compagnie d'Armement Maritime SA 
(sup) p 117; p 603 and continued, 

The above statements support the proposition that the lex fori determines 
( inter alia ) questions as to the existence, construction and validity of terms 
bearing upon determination of the parties' agreement as to the proper law. Indeed 
I think that must be so. If the question of what is the proper law is one to be 
answered by application of the lex fori, until the lex fori provides the answer to 
that question there is no scope for the operation of any other law. In other 
wordS, all questions which are necessarily antecedent to a determination of the 
proper law of a contract must fall for answer in accordance with the lex fori: see 
also Mackender v Feldia AG Cheshire and North, Private International Law, 11th ed 
(1987), p 477 . 

I have to say, wi th the greatest respect, that I can see obj ections to this 
approach just as I do to each of the alternative solutions which have been 
adopted. Mr Briggs in the article cited commented on the fact that the High Court 
gave no weight at all to the putative proper law of the contract and, to get over 
this difficulty , he suggested a two-stage approach, 

. once it has been held that there is a proper law, the lex fori should be 
seen to drop out of the picture and allow the proper law to take over questions of 
validity and incorporation of terms. 

If this is right, the High Court having held according to the lex fori that the 
jurisdiction clause was not incorporated, might then have concluded that the 
contract without that clause was governed by Greek law and, if so, should have 
considered whether, according to Greek law j the clause was incorporated. A 
circular approach of this kind has in my view little to commend it. Once the lex 
fori has been held to be the law applicable to the question whether a clause has 
been validly incorporated it would seem odd if the same issue could then be 
decided in the opposite sense by a law other than the lex fori. There are, 
however, rather more fundamental objections which could be advanced to the choice 
of the lex fori; namely that the accident of the forum should not be decisive on 
so fundamental an issue of conflict of laws as the existence and validity of a 
contract and that it is proper objective of private international law to provide 
objective criteria for deciding such an issue which are not dependent upon the 
forum in which it has to be decided . There has for some time been a considerable 
measure of support in the literature for the view that these issues should be 
decided by reference to some combination of two concepts, the putative proper law 
and the law of the country in which the parties j or one of the parties, resides or 
carries on business, a view which has resulted in art B of the Rome Convention. 

In the rather unusual circumstances of the present case I have been pressed by 
Mr Dunning with arguments in favour of applying the lex fori and by Mr Meeson with 
reasons why I should apply the objective putative proper law . While I have 
indicated why I do not find Mr Dunning's arguments entirely persuasive, I have not 
so far considered the concept for which Mr Meeson contends. The difficulty about 
this concept is that under English rules of private international law the parties, 
subject to very few exceptions, are allowed complete autonomy to submit any aspect 
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of their contract to any law they may choose; if they fail to exercise that choice 
then the governing principle of English law is that the contract is governed by 
the system of law with which the transaction has the closest and most real 
connection. The presence of an arbitration clause can be relevant to either stage 
of the enquiry . If, in the present case, I were to decide that the question of 
incorporation i s governed by the putative proper law ignoring any arbitration 
clause that may have been incorporated, I would necessarily be making a 
provisional assumption that no arbitration clause is incorporated and deciding 
both the first and second stages of the enquiry on a basis which is no more likely 
to be correct than if I were to ascertain the putative proper law on either of the 
other two possible assumptions, namely that the contract incorporates a London 
arbitration clause or that it incorporates a Paris arbitration clause . 
Accordingly the concept of the objective putative proper law is no more reliable a 
tool for determining the question of incorporation than is the lex fori. It is 
perhaps for this reason that Lord Jus tice Diplock referred to the concept as 
It confusing 11 in Mackender v Feldia (sup ) p 457 i P 602. It may be that some such 
concept may have to be applied under, art 8(1) of the Rome Convention where there 
is a IIbattle II between two or more different sets of standard terms each choosing 
different laws and jurisdiction (see Dicey & Morris op cit 12th ed (1993) p 1251 
and contrast Plender, the European Contracts Convention, 1991 , par 429) i but there 
is in my view no logical reason either of principle or authority why this concept 
should be applied where common law principles of private international law still 
prevail . 

I can now state the conclusion at which I have arrived . It is well established 
that this Court applies the law of England to decide all disputes that come before 
it unless and to the extent that it is demonstrated that, either by statute or by 
English rules of private international law , it is required to apply the law of 
some other country. In the present case it has not been demonstrated to my 

I satisfaction that English rules of private international law require the court to 
, apply a law other than English law. On that simple ground I conclude that English 

law must be applied to determine whether the Centrocon clause is incorporated into 
the bill of lading . 

In case I am wrong on this matter I should perhaps i ndicate what law I would 
have held to be the putative proper law of the bill of lading had I accepted Mr 
Meeson's submission that this question has to be determined by ignoring the 
possibility that any arbitration clause may be incorporated into the bill. In 
this event I would have found that the bill contains no express or implied choice 
of proper law and that the question has to be determined by reference to the 
system of law with which the transaction has its closest and most real connection; 
Bonython v Commonwealth of Australia, (1951) AC 201 at p 219. There are strong 
fact.ors linking the transaction wi th French law . The goods were shipped on board 
the vessel at a French port by a French shipper and the bill of lading was issued 
in France to the order of the shipper. There are some factors linking the 
transaction to English law. The strongest of these is that the carriage was to an 
English port. Other, though weaker factors, are that there was a requirement to 
notify Grosvenor, an English company and that the bill of lading is in the English 
language. Finally, there is a factor linking the transaction to German law as 
thi s was the law of the vessel's flag . 

\ 

I would have had no doubt in these circumstances, had I accepted Mr Meeson's 
submission, that the system of law with which the bill of lading transaction has 
its closest and most real connection is French law . The factors pointing to 
French law are strong in themselves . They seem to me to gain added force from the 
fact that there is in force a set of international rules for determining the 
rights and obligations of parties to a contract of carriage of goods by sea in the 
shape of the Hague Rules and the Hague Visby Rules which require as a condition of 
applicability, inter al i a , that the bill of lading is issued in a Contracting 
State or that the carriage is from a port in a Contracting State. I refer in this 
connection to a dictum of Lord Justice Megaw in coast Lines Ltd v Hudig & Veder 
NV, (1972) 1 Lloyd's Rep 52 at p 59 . 

So far as the bills of lading were concerned, it might well be that the fact 
that they were issued in Rotterdam in respect of goods loaded there would be a 
conclusive, or at least a powerful indication that the proper law of the contracts 
to which they might give rise would be the law of the Netherlands. 

Accordingly, if the possible incorporation of any arbitration clause is to be 
ignored I would hav e held the proper law of the bill to be French law. But for  
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including the actual words used and taking into account the surrounding 
circumstances in which the contract was made and its commercial purpose as known 
to both parties. Questions of notice are normally a matter as to whether one 
party has done sufficient to give to the other party notice of the incorporation 
of a term in the contract for the Court to regard it as fair and reasonable to 
hold that the second party has consented to be bound by that term. 

I draw attention to this distinction since at times it seemed to me that it was 
in danger of being overlooked in the course of argument. When seeking to resolve 
questions of construction, evidence is admissible to identify the charter-party 
referred to but it is not permissible to take account of pre-contractual 
negotiations . Thus it would not be permissible to take account of what 
instructions were given by the shippers to their agents as to the date to be 
inserted in the bill of lading, nor, if such evidence had been available, as to 
any discussions between the master, or ship' 5 agents on the one hand, and the 
shippers' agents on the other, before the bill of lading was signed. If, however 
, the question is whether the owners gave reasonable notice to UNCAC of the 
incorporation of a particular term in the bill of lading, then it might be 
necessary to have regard to pre-contractual negotiations. 

In the present case two questions of construction were raised in argument; 
first whether the bill of lading is capable of incorporating a charter-party whose 
terms have not been reduced into writing by the time the bill of lading is issued; 
second, if so, whether the bill of lading incorporates the terms of the voyage 
charter of Mar 7, 1991 or the contract of affreightment of July 23, 1990 or 
neither contract. As to the question of notice, Mr Meeson did not raise this 
expressly but he placed considerable emphasis on the fact that neither the recap 
telex nor the nomination of the vessel to UNCAC referred to arbitration in London. 
In his skeleton argument he submitted that llit would be commercially absurd 11 if 
the failure of the agent to insert the date: 

were to have the unforeseeable consequence that a London arbitration 
clause of which the shippers were completely unaware were to be incorporated. 

I begin with the question whether, as a matter of construction, the bill of I ' 
lading is capable of incorporating a charter-party whose terms have not been [ 
reduced into writing. I do not know of any case in which it has previously been ' 
contended that an incorporation clause in a bill of lading can have the effect of . 
incorporating oral terms which have not been reduced into writing. I was referred 
to Fidelitas Shipping Company Ltd v vi a Exportchleb, [1963] 2 Lloyd's Rep 113 at 
pp 120 and 121. It was there held that a bill of lading issued on Oct 23, 1960 
incorporated a charter dated Oct 6, 1960 and also an addendum to that 
charter-party dated Oct 12, 1 960. It was not suggested that a collateral oral 
agreement, had it not been reduced to writing by the addendum, would have been 
incorporated . 

There are, I think, several factors all of which support the construction that 
the bill of lading incorporates only the terms of a charter-party which have been 
reduced to writing. First, the words lIin accordance with the Charter Party dated" 
would seem more apt to refer to an instrument in writing than to an oral contract; 
cf their derivation from the Latin carta partita (Scrutton, op cit, 19th ed (1984) 
p 3 note 16). Second, a bill of lading is a transferable document and one might 
expect that, if it incorporates terms by reference, then those terms should be 
ascertainable and capable of being referred to by the party to whom the bill is 
issued and by any indorsee to whom the bill may be transferred. The terms of a 
written document are readily ascertainable by the bill of lading holder whereas 
those of an oral agreement are not. Third, this bill of lading would incorporate 
the arbitration clause of any charter-party incorporated into the bill. An 
arbitration agreement is a type of agreement which is normally only made in 
writing. The Arbitration Act, 1950 only applies to an agreement in writing; see s 
32. The New York Convention by art II applies only to agreements in writing. It 
would be strange if the bill of lading were capable of incorporating an 
arbitration agreement which fell outside the Arbitration Acts and could not be 
enforced under the New York Convention. 

Mr Dunning submit ted that it must often happen that a charter-party has not 
been executed by the time the bill of lading is issued and that it might produce 
unfortunate results if in such cases the terms of the charter-party fixture were 
not incorporated iii the bill. Mr Dunning pointed out that what in practice 
normally occurs is that an informal fixture is concluded by telephone, telex or 
fax; that this constitutes a binding contract; but that the parties later draw up 

 
United Kingdom 

Page 54 of 59

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



and execute a formal charter-party which is back-dated to the date of the fixture. 
If it were necessary that the charterparty had been executed by the time the bill 
of lading was issued , then terms which were intended to be incorporated into the 
bill of lading, might be held not to have been incorporated and that in some 
cases, as a result, the bill of lading would not contain the terms necessary for 
it to function satisfactorily as a contrac t of carriage. 

I see the force of these submissions but in my judgment they should not be 
pressed too far. If a formal charter - party has been executed in sufficient time 
to be sent or shown to the bill of lading holder when he first demands to be shown 
a copy, (and if the date on the charterparty is earlier than that on the bill of 
lading ) , I do not see why the court should go behind the date which appears on the 
charter-party or should investigate whether the charter-party was executed before 
or after the bill was issued. In the present case the charter-party was not 
executed by this stage or indeed for more than two years after the bill was 
issued . Mr Dunning's submissions can only suggest, at most, that where an oral 
contract is evidenced by a written document such as a "recap telex", the terms set 
out in that document may perhaps be treated as capable of being incorporated into 
a bill of lading. The argument cannot reasonably be pressed so far as to suggest 
that an oral term, which is not contained in or evidenced by any document at all, 
is capable of being incorporated. 

There are, however, in my view rather more fundamental reasons why it would be 
commercially unsound to hold that, on the proper construction of the bill of 
lading, it is capable of incorporating the terms of an oral contract . Bills of 
lading are transferrable documents which come into the hands of consignees and 
indorsees who may be the purchasers of goods or banks . The transferee of the bill 
of lading does not, however, take precisely the same contract as that made between 
the shipper and the shipowner (of which the bill of lading is merely the 
evidence) . What is transferred to the consignee or indorsee consists, and 
consists only, of the terms which appear on the face and reverse of the bill of 
lading . Thus collateral oral terms are not transferred; see Leduc v Ward, (1.888 ) 
QED 475; The Ardennes, (1950 ) 84 Ll L Rep 340; [1951] 1 KB 55. This rule 
facilitates the use of bills of lading in international commerce since it enables 
a prospective transferee of a bill of lading to see, merely by inspecting the 
bill, whether it conforms to his contract (whether it be a sale contract or a 
letter of credit ) and what rights and obligations will be transferred to him if he 
takes up the bill. The transferee, or prospective transferee, need not enquire 
whether any collateral oral agreements have been made between the shipper and the 
shipowner as, for example, a waiver by the shipper of any obligation undertaken by 
the shipowner in the bill. 

Where the bill of lading incorporates a charter-party, precisely the same 
principles should in my judgment apply, save t hat the rights and obligations which 
will be or have been transferred to the consignee or indorsee are now set out in 
two documents, the bill of lading and the charter-party. Once again the 
transferee should not be affected by oral terms not contained in the two 
documents . Where a bill of lading incorporates the terms of a charter-party, the 
only exceptional case where extrinsic evidence may be re l evant is where the bill 
of lading does not identify the charter - party referred to . Here it has been held 
that the absence of a date in the bil l of lading does not negative the apparent 
intention of the parties to incorporate the terms of a charter-party; The San 
Nicholas (sup ). This gives rise to the exceptional position that evidence may be 
admissible to identify the charter-party referred to . 

It would in my view be detrimental to the transferability of bills of lading 
and to their use in international trade to hold that an incorporation clause in a 
bill of lading is capable of incorporating a charter -party which has not been 
reduced into writing. Such a decision would involve that the transferee would be 
affected by collateral oral terms which do not appear in any document. Even where 
the charter-party had been identified in the bill and where it had been supplied 
to the prospective t r ansferee before he took up the bill, he would still be unable 
to ascertain what rights and obligations would be transferred to him merely by 
inspecting the two documents . In cases such as the present, where the bill of 
lading does not identify the charter-party referred to, the rights and obligations 
of the transferee would only be ascertainable by means of an extensive 
investigation as to the undocumented contractual arrangements of third parties 
with whom he had no direct relations . Such a decision would therefore introduce 
considerable uncertainty into the field of bills of lading.  
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I therefore consider that, as a matter of the construction of the bill of 
lading I it does not incorporate the terms of a charter-party which , at the date 
the bill of lading is issued, has not been reduced to writing. For the reasons 
given earlier an oral contract, evidenced only by a recap telex, does not seem to 
me to qualify for this purpose . I should add moreover that, if I am wrong on 
this, I would still conclude that the bill of lading does not on its true 
construction incorporate an oral agreement for arbitration in London which, at the 
date of the bill of lading, was not evidenced by any document at all. It follows 
that the charter-party fixture of Mar 7, 1991 was not incorporated in the bill of 
lading and that, if I am wrong on this, still no clause providing for arbitration 
in London was incorporated. 

In these circumstances it is not strictly necessary to consider the second 
point of construction, whether the bill of lading incorporates the terms of the 
voyage charter of Mar 7, 1991 or the contract of affreightment of July 23, 1990 or 
neither contract. This only arises if I am wrong on the first point and if an 
oral contract is capable of being incorporated. 

The Courts in the cases referred to by Mr Dunning have attempted to give 
guidance as to how such a question of construction should be approached. It 
should be remembered however that such authorities do no more than indicate 
guidelines for ascertaining the intentions of the parties. As was said by Lord 
Justice Roskill in The San Nicholas (sup) at p 12, 

One cannot generalize in these cases but it is the duty of the Court to seek to 
give an intelligent meaning to a commercial document of this kind. 

In some cases it has been said, approving a passage in Scrutton on 
Charterparties, 18th ed (1974) p 63 that there is a "normal rule" that, 

. a general reference will normally be construed as relating to the head 
charter, since this is the contract to which the shipowner, who issues the bill of 
lading is a party . [The San Nicholas (sup) at p 11 per Lord Denning MR and 
The Sevonia Team (sup) p 644 per Mr Justice Lloyd.] 

There may indeed be reasons for adopting this approach as, for example, if it 
appears that the words of incorporation were designed to give the owners a lien on 
the cargo for freight or demurrage. A bill of lading, however, is a bilateral 
contract and while weight should be given to the presumed intention of the master 
who signed and issued the bill, equal weight must be given to the intention of the 
shipper who normally draws up the bill and presents it to the master for 
signature. In some cases, as in the present, he also signs it, though this is 
less common. 

The main factor in favour holding that the voyage charter of Mar 7, 1991 was 
incorporated is that it was a charter of a named ship for a specified voyage 
whereas the contract of July 23, 1990, though on a form headed "Continent Grain 
Charter Party" was for a succession of voyages on ships to be nominated over a 
period of time by Peter Dohle . The former is more likely to be referred to as a 
"charter-party" than the latter which can be referred to, perhaps more 
appropriately, as a contract of affreightment, a "tonnage contract" or a 
transportation contract. There is, however, no definition in English law of 
"charter-party" and I proceed on the basis that either type of contract can be 
referred to as a charter-party but that the word is more likely to refer to the 
charter of a named ship for a single voyage or for a series of voyages than to a 
contract for ships to be nominated. There can however be no hard and fast 
distinction of this kind. Charter- parties for single voyages are sometimes made 
for ships to be nominated and, where named ships are chartered, the shipowner 
often retains the right to nominate a substitute. 

Mr Meeson indeed submitted that the contract of July 23, 1990 was the only 
charter-party which existed at the date the bill of lading was issued. I have to 
assume in considering this point that (contrary to my decision on the first point) 
the words "Charter Party dated" are capable of referring to an oral contract 
evidenced only by a "recap telex" since, if I do not, the point does not require 
further consideration . But, even if I make this assumption, the words quoted are 
in my view more apt in their context to refer to an instrument in writing than to 
an oral contract evidenced by a recap telex. 
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I turn to the commercial reasons for incorporating either document in the bill 
of lading. It was not suggested at the hearing that there was any commercial need 
to incorporate the terms of the voyage charter. Since freight under the voyage 
charter was to become payable "within three banking days of right and true 
delivery", the words of incorporation cannot have been intended to give the owners 
a lien on the goods for freight. As to demurrage, while the voyage charter gave a 
lien for demurrage, there was no cesser clause in the voyage charter applying to 
demurrage and it is unheard of for an owner to exercise a lien for demurrage where 
this can be claimed from the charterer under the terms of the charter-party. In 
the case of freight, what would no doubt occur in practice, whatever construction 
is placed on the bill, is that UNCAC would pay freight under the contract of 
affreightment to Peter Dahle "within three days after signing Bills of Lading" and 
Peter Dohle would pay freight to the owners under the voyage charter "within three 
banking days of right and true delivery" . It was similarly not suggested that 
terms as to general average or any other usual incident of a contract of carriage 
needed to be incorporated . It was agreed that the terms set out in the bill of 
lading would enable that contract to function perfectly satisfactorily as a 
contract of carriage without the terms of any charter-party being incorporated . 

I turn, then, to the relevant words set out in the bill of lading 

. they paying freight for the said goods in accordance with the Charter 
Party dated. all the terms, conditions and exceptions of which Charter Party, 
including the Arbitration clause, are incorporated herewith . 

The clause obliges the UNCAC to pay freight in accordance with a charter-party. 
It is that charter-party, and not any other, whose terms are incorporated. It is 
therefore necessary to ask the question: "In accordance with which charter party 
was UNCAC to pay freight?". The relevance of this question is emphasized by the 
typed words "Freight payable as per c/ p" . 

It would be surprising in my view if a shipper intended or agreed to pay 
freight in accordance with a charter-party whose terms were unknown to him and 
which might specify an entirely different rate of freight and different terms of 
payment from those which he had agreed under his contract. It is true that in the 
present case the freight rate specified under the voyage charter of Mar 7, 1991 
was lower than that payable under the contract of affreightment. This however was 
not known to UNCAC . As to the owners, they had no reason to suspect that Peter 
Dohle was in financial difficulties or was unlikely to be able to pay the freight . 
If they had, they would no doubt have required the bill of lading to contain a 
clause identifying the contract of Mar 7, 1991 as the one in accordance with which 
the freight was to be paid as in Campania Commercial Y Naviera San Martin SA v 
China National Foreign Trade Transportation Corporation (The Constanza M), [1980] 
1 Lloyd's Rep 505. I do not think that, in the absence of such provision, an 
owner would expect or intend that the shipper should pay freight at a rate and on 
terms which were unknown to the shipper. Prima facie, therefore it seems to me 
that "they paying freight. . in accordance with the charter party dated" refer 
to the only charter-party to which UNCAC was a party, namely that of July 23, 
1990, albeit that the bill of lading was a contract between UNCAC and the owners 
and the obligation to pay freight is one owned by UNCAC to the owners . 

I would attach importance to any significant commercial reason which might be 
advanced for preferring one contract to the other but none was put forward. In 
the end I would give weight to two factors; first that the words set out in the 
bill of lading are more apt to refer to an instrument in writing than to an oral 
contract evidenced by a recap telex; second, that the parties in my view are more 
likely to have intended the freight referred to in the bill of lading to be that 
defined in the contract of affreightment of July 23, 1990 than that defined in the 
voyage charter . I therefore consider, if it be material and on the assumption set 
out earlier, that the terms of the contract of affreightment of July 23, 1990 are 
incorporated in the bill of lading and that those of the voyage charter of Mar 7, 
1991 are not. 

Had I come to the conclusion that the bill of lading on its true construction 
incorporated not only the voyage charter of Mar 7, 1991 but also a London 
arbitration clause, I would nevertheless have found it difficult to believe that 
such a clause was binding on UNCAC or on an indorsee of the bill of lading, such 
as Grosvenor . As was emphasized by Mr Meeson in his submissions and as I have 
earlier found, UNCAC had no notice at the time the bill of lading was issued that 
the voyage charter by which Peter Dohle chartered the vessel from the owners 
contained a London arbitration clause and they had no reason to suspect this. 
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Where wide words of incorporation have the effect of incorporating terms which 
would not be generally known to the party against whom they are sought to be 
enforced, then under English law the party who seeks to enforce the term must 
normally show that the term has been fairly and reasonably brought to the other 
party's attention; Parker v South Eastern Railway Co, (1877) 2 CPD 416; Interfoto 
Picture Library Ltd v Stiletto Visual Programmes Ltd, (1989) OB 433 . So far as I 
know , such questions have not so far arisen in any case concerned with the 
incorporation of charter-party terms into a bill of lading . It is, however, no 
doubt for reasons such as this that it has been held in a series of cases 
beginning with Thomas & Co Ltd v Portsea Steamship Co Ltd, (1912 ) AC 1 that an 
arbitration clause in a charter-party is not directly germane to the shipment, 
carriage and delivery of cargo under a bill of lading and can, only be 
incorporated in a bill of lading by specific words, either in the bill of lading 
or in the charter- party, showing an intention to provide for arbitration. Those 
authorities are not directly relevant here since the bill of lading specifically 
incorporates the arbitration clause of whatever charter-party it refers to; The 
Rena K (1978) 1 Lloyd's Rep 545; (1979) 1 OB 377; The Oinoussin Pride, (1991) 1 
Lloyd's Rep 126. The rights of an indorsee of a bill of lading such as Grosvenor 
should be ascertainable from the terms set out in the bill of lading and any 
charter-party incorporated in it and should not be dependent on whether terms have 
fairly and reasonably been brought to the notice of the shipper . It does however 
seem wrong in principle that an arbitration clause should be held to be binding on 
the shipper or bill of lading holder unless it can be shown that the shipper ought 
reasonably be held to have consented to the clause at the time of shipment . 

Conclusions 

I conclude that this Court is bound to recognise the decision of the Tribunal 
de Commerce that the amended Centrocon arbitration clause is not incorporated in 
the bill of lading . Had I not so decided, I would have concluded, deciding the 
matter in accordance with English law, that the same result is reached . This only 
leaves Mr Dunning's submission that Grosvenor and the owners entered into an ad 
hoc agreement to arbitrate. I need not take much time in discussing this 
submission which was entirely based on the fact that, in replying to the owners' 
demand for arbitration, Grosvenor's solicitors in a letter dated July 26, 1991 
appointed Mr Harris as Grosvenor's arbitrator without prejudice to two specific 
contentions neither of which concerned the absence of any London arbitration 
clause in the bill of lading. It is sufficient to say that Mr Harris was 
appointed under protest and that in these circumstances I am unable to detect any 
evidence of an ad hoc agreement between the parties that the dispute was to be 
resolved by arbitration in London. 

I will hear Counsel on the precise terms of the orders to be made in this case. 
Should the parties think that any further issues can conveniently be determined at 
this stage, I will consider doing so. At present, however, it seems to me that 
the applications before the Court should be disposed of in accordance with this 
judgment by making orders as follows: OS 1991 Folio No 1768 

I propose to declare that the bill of lading dated 8th March 1991 did not 
incorporate a clause providing for arbitration in London . I will also declare 
that no ad hoc agreement has been concluded providing for arbitration in London. 
Finally I will declare, as was common ground at the hearing, that the parties to 
the bill of lading contract are the owners and Grosvenor . 

Action 1991 Folio No 1352 

The only matter to be decided is as to the date on which this Court was "first 
seised!! of the matter for the purposes of art 21 of the Brussels Convention . The 
test to be applied was laid down by the Court of Appeal in Dresser UK Limited v 
Falcongate Freight Management Ltd, (1991) 2 Lloyd's Rep 557 at p 569; (1992) OB 
502, at p 523. It was there held that: 

. in the ordinary, straightforward case service of proceedings will be the 
time when the English Court becomes seised. 

I understood there to be no disagreement between the parties that the writ in 
this action was served on Grosvenor on June 17, 1991 and on UNeAC and Group AMA on 
June 18, 1991. If this be so, I shall declare that this Court was "first seised" 
of the plaintiffs' claim against Grosvenor on June 17 and of the plaintiffs' claim 
against UNCAC and Group AMA on June 18, 1991. Otherwise I shall order by consent 
that the action be stayed pursuant to art 30 of the Brussels Convention . 

jl 
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the reason I have given I conclude that I must apply English law to determine the 
question of incorporation. 

Issue 3. Is the Centrocon clause incorporated in the bill of lading? 

A number of cases have come before the Courts where the printed form of the 
bill of lading provides for the incorporation of a "charterparty dated __ II but the 
parties have omitted to fill in the blank. These have mostly been cases where 
there was a head charter between the owners and the head charterers and at least 
one sub-charter ·between them and sub-charterers who were also the shippers. The 
bill of ' lading in these circumstances, as well as being an acknowledgment of the 
goods and a documept ~ of title. contains or evidences a third contract of carriage 
between the owners and the shippers. Typically the owner has no knowledge of the 
sub-charter and the shipper has no knowledge of the head charter. One may suspect 
that in these circumstances the date has not been filled in since the parties. or 
more probably their agents at the port of shipment, were unable to agree which 
charter-party was to be identified in the bill . If each had been asked, each 
would have given a different answer. • 

I was referred to two cases in the court of Appeal and two at first instance in 
which this kind of problem has recently been considered; Pacific Molasses Co v 
Entre Rios Compania Naviera SA (The San Nicholas), [1976] 1 Lloyd's Rep 8 (CA); 
Bangladesh Chemical Industries Corporation v Henry Stephens Shipping Co Ltd, (The 
SLS Everest), [1981] 2 Lloyd's Rep 389 (CA); K/ S A/ S Seateam " Co v Iraq National 
Oil Co, (The Sevonia Team), [1983] 2 Lloyd's Rep 640; and Navigazione Alta Italia 
SpA v Svenska Petroleum AB, (The Nai Matteni), [1988] 1 Lloyd's Rep 452. 

Mr Dunning submitted that the effect of these authorities is as follows: (1) 
the absence of a date is no impediment to incorporation; (2) there is a 
presumption in favour of the head charter being incorporated, this being the 
contract to which the owners are prior parties; (3) the Court leans in favour of 
incorporation of a voyage charter, rather than a time charter or other long term 
contract. 

Mr Dunning therefore submitted that, applying those principles, it should be 
held that the bill of lading incorporating the voyage charter concluded on Mar 7, 
1991. Mr Meeson made, in outline, the following submissions: 

1. The words on the face of the bill of lading are, as a matter of 
construction, inconsistent with incorporation of the voyage charter of Mar 7, 1991 
but are consistent with incorporation of the transportation contract of July 23, 
1990. 

2. Had the blank been completed it would not have referred to the voyage 
charter of Mar 7, 1991. Mr Meeson relied on a number of factors such as that the 
bill of lading was presented in the form drawn up by the shippers to the master 
for signature; that the master was obliged to sign bills of lading "as presented"; 
and that UNCAC on Feb 27, 1991 had instructed their agents at Bordeaux to complete 
the bill so that it provided "freight payable as per charter party dated 11th July 
1990" (this being, it was said, an error for July 23, 1990). 

3. The bill of lading can only incorporate a charter-party which is in written 
form at the date the bill is issued . At that date the voyage charter of Mar 7 
1991. was not in written form . Even if the urecap telex" of Mar 7, 1991 is a 
document capable of being incorporated by reference into the bill of lading, it 
contained no mention of a London arbitration clause but only of the Synacomex form 
of charter which provided for arbitration in Paris. 

4 . UNCAC had no knowledge, or means of knowledge, of a London arbitration 
clause. 

5 . If the parties were not ad idem, it should be held that neither charter 
party was incorporated; Smidt v Tiden, (1874) LR 19 QB 446 . The bill of lading is 
a workable contract without the incorporation of any charter party. 

In my view it is important in considering these contentions to draw a clear 
distinction between questions of construction of the bill of lading, on the one 
hand, and questions as to whether reasonable notice of the terms of the contract 
was given by one party to the other at the time the contrac.: was made, on the 
other. Questions of construction involve looking at the contract as a whole 
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