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{EDHHEIIEHLEDL'HH- senl o “recap lebe” dated Mar. 7. 1] o the

Dec. 8.9, 13, 14 and 16, 1993

F‘ARTE.NHEEDEHEJE‘I-‘E “HEIDBERG™
Al
VEGA REEDEREI FRIEDRICH DAUBER

W,
GROSVENOR GRAIN AND FEED
0L LTD.,

UNION NATIONALE DES
COOPERATIVES AGRICOLES DE
CEREALES
AND ASSURANCES MUTLUELLES
AGRICOLES

(THE “HEIDBERG ™)
Before His Honour Judge Dhamoss, OLC

O Juby 23, 1990 3 contract of aflmaghtmen
roncladed between the fimt defendenis (L
and Peter Dohle Schiffakns Ko rL'nr'nh

The comiract waa on the Synooomes o -
vided for toenage nominsied by o
petdorm ani 12
E.llﬂmn & pamber of arts’ in France
including Bordeaisa i ¢ Mew
Haolland. charier an  arbutraisan
clause whach provided |
Perer Dabsle dul i ar own & vessel which
eould mocl the R daze of Mg, B, and on
T o pevy wm pepobiaied over
hie & pen English brokers for Peier
Diohle and il plsintiils, (the managers) for
opwmers. Cortasn cssentinl terms

TEspes |

ierins of the Bawsbery chasier. & previcas REhiee
tetween different chamerers snd the managems.
winbd apply That! charmer was on the SVABOMeR
i form and contained the Centrocon asbitratian
clause {with theee mosiks limitation amended o 12
monehs | which privvided [or asrsian in London
sccovimg 1o English s

B

over the ielephone bus in
I terms o was agreed that the

managers which erronmepasly referred o the Syns-
cimex [orm inwlcad of the amended Syiacoshex W)
form. Mo olber wniflen evdence as to the fivture of
Heidivery existed ot the time of shaprment

Oin Mar. & o bl of lnding win fusesd in respect of
L5500 kg of bulk magee on baend Medberg. The
bill provided for the arbitrsison classe of an
sl entifed charier-party 1o Be inconporaled o 1l
Bill. AL the tme the bl of Isding wes isssed the
by executed document which could be referred o
i o chanet-party was 1he contract of affreightment
on the Synacomex form of chamer which provided
lor arbsiration m Paris. There was also o that dane

an oral agreement for the chamer of Hen:ﬂ:le%(
X

which eorporsied the amendsyd Lemiroeon
fration clause and proveled for nrl"leilﬁ'n
1 %

Lendin N}
The cargo wis shipped punsmand tod <om
ireet mn ci . termes comchaded (BE. & Wi

and the lira defendamts, an En pamy
[Crrosvenar). The cargo was | the third
usiendants | Ciroup AMA |, M \
Oh Mar, 9, in the carly hongd, collided
with a Shell jetty at Py »|I.& |mﬁmnﬁr
r

nai far from i n B i vemel amd the

pETEY WuAEsIncy Eroke ol o Dt
the vessel and [ cargn sustmined water
EEmage & & :Ml't ghtifi operabinas. The

nd returned 1o Bordeamy [or

curgo was eventuadly tran-
hll‘l @mrhn weised miil de-carried 1 Mew
Q

7 I8 Giroovenor pasd for the cargo and
in exchange the ahipping documenn
Q g the bill af keding, and on or about Nov
L“l'_'irl:lup AMA paid Grosvenor in respect of ity

Vanous sctions were brought 1= borh England
ansd in Framse. On Sept. 23, 1993 1Be Tribunsd de
Commerce beld inter ala thet the bl of Iesding dud
ml incofporate the arbnration clauss pronvadisg lar
arbitration in Limdon

Meanwhile on June 11, 1991 the vencrs and
mansgers issoed 8wl in the Englsh Cowrt (1991
Fodio 1352) claiming various reliel agnimst Grosve-
oaf and LINCALC, The wi was amended 0 adkl
Groap AMA as a third defendant. They alsa
apposnied an arbirsior consending thar the Cen-
rocoE artiration cleuse was incofposaled ino the
bnll e lading

Lm Aug. 3 the owher and managens commenoed
n wxond sct of proceedings agasnsl CGrosvemor,
UNCAC and Group AMA (199] Foho 1768)
claiming various declarmtions

On Ape. 30, 192 Cuosvemor, UNCAC nnd
Critiafr AMA il ofepiabing sammoss [199])
Folios 1|15, 1M and 1715) claming relied aganss
the emers and managers

Om Mow, 5, 1993 Grosvenor USCAC and Group
AMA ook oul & sammons in sction 191 Falio
1352 secksng an order that sech action iogether
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with 1991 Foliv |76 be dismissed pumsasni fo
RS54, OF, 18, r, 1Y andior ihe imherent jusisdic-
tion of the Couwrnt an 18 grommds that the claims af
the oemers snd managers n both sction and the
arhitrabion were harred by res judicam by resson of
the pudgmenl of s Tobiisal d¢ Commeree of
Sepl. 23, 1993,

The msues [or delerminatei wése (1) Was the
Court bound by the Brussels Comvension o remmog-
T Coutriion chins Wit 2 imtrenstod i e

colrocon was nol in
il of lading™ (2 If mot, by what law should the
Comart determine whether the clause was imcorpaor-
pied im ihe Bill? (3) i Emglish law was o be
aprleedl, was e cliuse mearparabed im the W7

Dhissiossm, OO ). that (1] ibe puidgment al the
tumal de Commere stemed prma focie
within 1he defisinos of “judpment™ o
ar. 15; art. 25 did not excude |

lminary ssues or draw any i

these amsl fmal jud fifs o e s
mo hpection oould be hroaght of the
Fremeh julpmeal o8 the groid i il [
the fwo sees o ings =AMME SinCT
wnder French AN BCCio i enforce A

in the name of

sghrogaied dam had

the insurer while ugsh®
uged withi ihe inasrer
1in the preocosdings (see

] iy m=uc wiscilsor a
tratuan I.I'I'EEIHI'H. L]

an arhitration agreement fell gemerall
‘the amhit of the Brusssls Cm'ﬁnm-l! n I-u:ll
wvond chight that the pudgmend of a forcign Coo-
sctimg Stabe on the substance of a dispute. even if
gives in hreach of @ valid grbsiseion sgisemen must
b recogred by this Coort ander art. 36; exception
(4] of the Hrmssels Convention shoald not sppdy 1@
pidgments as 0 the valuhty of arberation agnee-
meents hoth becouse such judgments were mot oon-
fimed 1o “arbirraton” e necessarly extended
the consirucoon ol the underiving onirsc and
bermuns there were solidd practical aned policy reasons.
why the judgment of the firt Comtracting Staie o
pronousie oa the validity or imvelidey of the arbs-
tratson agreemend should be I'I:I.'BEJ'IIEI!I- im othar
Comracting States (ee p, 30, cal. Lp. 3K, ool 1;
B ME, el I
The Adfartic Emperor, [1992) 1 Lloyd's
Rep. 343, conssdered

(3} the judement of the Tribunaol de Commerce
did mot fall wiihin exception (4) relating 10 ~arbs-
tration™ amd this Court was boand 10 recognite §
(veep. M3, ool 1) p. 303, ool 2j;

Held, by OB (Com. CL) |J.m,<

(4] it wns well sstabilished thay this Court spplied |

the kaw of England 1o decide all daspates thad came
before 0 wnless and 0 Chat eXLEAD if Wik demos-
strated thad either by samute or by English nales o
privale intermabonal low il was mequined e apply

the law of some other couniry; it had mot becn
demonitraled that a law other than Englisk law
whingld wppiy and to be applied
determine whether the cluiies sk =g -
poraked o the (ree p. 30T, ool X
p- 308, cols. | and

() if thm prEnbiee Inw o the
bl aof lading. 1-rp pol. Ik
(6] it d ¥ Wﬂl‘hﬂ
that on the' r comstruction of the hill of
i s the terms of an orsl
Wk o ke consighees or

comuiited omly of the fermm  which
on the fce reverse of the bill ol lad-
collateral oral rm were nol transferred and
tame prnoiples applied where the bill of Indisg
o charier-party; and = & mafer of
il ractiom af The bill of | it id mot incorpaor-
ate the terms of & charner ar che datz the Wil
of |adimg wes msucd had ool been roduced o writ-
ing; the recap bebex did not qualsdy for this puspose,
the charter-party fxiere of Mar. 7 was ool incor-
parated im the bill of lading amd even if that was
;:umdlmewdﬂu arbration kn Los-
was wncarparaied (e po 310, col. 25 p. M1
ools. | and 2; p. JJJ.::H.II-;P *

{7 the wosrels set cmt dn the bill of lading were mone
apg b reder b an isstnemens i writing then tosn ol
conerac evidenced by & recap belex and the
were  mone hk i have miended the 4
referred b0 im the bell of lndeng o ke that i
the charier of lsly 23, 1%#H) than tha defined im ik
voyage cleafer; i if weareé maberial and on ke
nasumpdion that the words “Chaner Pamy dazsed™
mm:ﬂmm:mm

& recap telew, the terms of the contract of
grimentof July I3 were incorporascd in the bill

ared those of the charier ol Mar. 7
mnnr[.lﬂp. Ml Lp. 313, cal 1)
{H) thee Ciowrt was bousd 1o ite the decision

of the Tribunal de Commerce the amended
Centrocon srbitration clause was Bol meorporuled
im ehe bill of Bading (see p. 313, cal. 2}

The following cases were referred to in the

||:|.|.1,|:ru:11:|'
Ardennes, The [1950] 34 Liowd's Rep. 350k

[1951] K.B. 55;

Albeko Schumaschinen AG. v. Kamborian

Shoe Machine Co, L., [1961] 111 L1, 519;

Bangiadesh Chemical Industries Corporation s,

Henry Stephens Shapping Co. Lid., (The SLS
Everear), (C.A.) [1981] 2 Lioyd's Rep, 38%;

Bonython v. Commomeenhth of Aussetralia,

{D.C.), [1951] A.C. 219;

Const Lines Lid, v. Hudig & Veder M.V,

{C.A.) [1972] | Lioyd's Rep. 52:

Compagnie d"Armenent Maritime 5.A. v

Compagnie Tunisienne de Mavigabon 5.A.,

nited Kin
united |\|||3
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Brtuu't]h'. Lid. v. Falcongaie Freight Man-
t Lid., (C.A) [1991] 2 Liovd's Rep.
?lIHE]GB 02,

Co. Lid. v. VIO Expori-
ﬂa.[lﬂ%w.m i

Ingerfote Picture Library Lid. v, Stiletto Viseal
Programmes Lid, , [198%] O.B. 433;

ES AS Seateam & Co. v. Irag Mational Ol
Co., (The Sevoria Tean) C.A., [1983] 2
Lioyd’s Rep. 6},

Ledoe v, Wand [ 1888) 20 0.8.D. 475;

Mackender v. Feldin A.G., (C.A.) [1%66] 2
Lioyd's Rep. 448, [1967] 2 Q.B. 590,

pone Alia linlin SpA v. Svensks Peiro-

leum AB., (The Nai Manmeni), [1988] 1
Liowd’s Rep. 452;
Oceanie Sun Line Special Shipping Co. lne, v.

Jay, (1988) C.LR_ 197;
Ovoucsin Pride. The [1991] 1 Lloyd's Rep.

Pacific Molasses Co. v. Entre Rim O n
Maviera 5.4, (The San Micholas), (C.AL)
[1978] 1 Lioyd™s Rep. K;

Parker v, South Exsiern Railway Co., (1877) 2
C.P.D. d416;

Parouth, The [1983] 3 Lioyd's Rep. 351

Renmak, The [1978] 1 Lloyd's Rep. 545; [1979] 1
o.B. 37T,

Rich (Marc) & Co. A.G. v. Socicta ltalinna
Impianie P.A_, (The Adannic b, (M,
13, (C. A} [1989] | Lioyd's Rep.

S mpimt B.A., (The Atantc Emperory, (

M 1.1
2 0CALY [1992] 1 Lioyd's Rep. 624;

Rich [Marc) & Co. A.G. v. Sooeta |
T P.A., (The Adamnsc

1991] 1 Lioyd’s Rep. 342; [I

CEMEIN SEMMNAEs in
. Parienrecderet M/S
of the vessel Heidbery
af the vessel Yega Reedersi
cluiming declarations nnd

the defendants Grosvenor Grain
Co. Ltd. and Union Matonal des Coo-
mmummm
The issue for decision was
I:I': amended Centrocon  arbitration

THL] [1970] 2 Lioyd's Rep. 99; [1971] A C. | dll!!u!ml

| Vega Reederei Friedrich Dawber also of

wled m the bill of lading.
Migel | n (instructed by Messes
U'rd: & Co,, Guildiord) for the defendant
carge  mterests;  Mr.  Grobam  Dunning
{I.i'l.i‘l‘.l"l.lE'F.l.‘d by Mesirn Holman Fepwick &
Willan ) for the plaintiff owners,

The further facts are stated in the judgmen
aof Hs Homour ]udp: Diamond. 0.0

Judgment was reserved,
Tuesday Mar. 21, 1994

JUDGMENT

Judpe MAMOND, .C,
Imtroducrion

I the early howrs of Maz, 9, 1991
vessel Meldberg, while loaded
bulk maize which had been shippe
for carmiage to MNew Hol

the river Gironde not far
the vessel and the jetty
broke outl on
cargo :mu.m:d W
fighting

ge ns o result of fire-
vesse| was salved and

retrned o for repairy. The soumnad
CAFgD W atly transhipped @nio
another I on-carried 1o New Haolland

have given rise to a tangled web

ings both in France and in

The summonses presently belore me

only a relatively small aspect of this liti-

but the different aspects interac

Heidbery was a vessel of 2700 deadweight

tons owned by Partenresderei M5 “ Heldberg™
of Hamburg (“the ownen™) and managed

afl

Hamburg (*'the managers™).

O Mar. 11, 1991 the vessel was arrested (b
not &0 88 10 foand 0 rem pnsdichon ) by order
of the Tobunal de Commerce 01 Bordesux af
the uﬁ:nmemtdﬂPﬂmlﬁEhﬂlE.ﬂ-
{“Shell™}. In Aprid and Moy, 1991 Shell com-
menced prnnﬂ:dmp pguinst, inder alios, the
owners and the managers, before the Tribunal
de Commerce to pecover the boss sustained by it
& & resull of the collision

On Apr. 5, 199] the owners, the manngen
and Messrs. Owe Brogge and Arend Brogge,
partners & the ownen, epplied (o the Tribunal
de Commerce for o dectaration that they were
entitled 1o limit their lability under the Limi-
mtion of Lability Convention, 197, The estab-
lishment of the fund was coaftrmed by the
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Judpe in Chambers of the Tribunal de Com-
merce on Apr. 3 and 16 1991,

The summonses before me are noi concerned
with the claim brought by Shell agamst the
owners but with the claims brought by cargo
interests agnipst the ownemn and managers and
the cross claims by the owners and managers
REALNS CATRD interest.

The cargo of bulk maize on board the vessel
hind been shi d af Bordesux by Linson
Mationnl des E‘l:p:rlum Agricnles de Cer-
galed (“UMCALC). The cargo was shapped par-
siant o A sable cootract on cof. termms
contloded between UNCAC snd an English
company, Groavenar Ciram and Feed Company
Lid. {"“Grosvenor™). Grosvenor was the
1o be notified under the terms of the ki
ing. On Mar. 18, 1991, a few days alfter the
cassalty, Grosvenor paid for the cargo and was
handed m exchange the shipping documents,
including the ariginal bills of lading

The cargo had been msured by a French
puny, Assurances Mutuelies Agricoles [
AMAMY). On or aboul Mov. 1K, 191 ~
AM A paid the sam of £52, 067, 41 1o
in respest af i loss. Grosvenor gy
of ':uhn;l;gn.unn by whach it ag e Ciroup
AMA was subrogated to i.II ks

wh far as necessary, thos

o Group AMA

On Apr. 17, 1991 it had paid the
claim, Giroup A 4 corservatory
seizure of the v

In the L exstablishment of the Ems-
tation fun ri and the managers

of the vessel from arrest. The
e Lommerce, however, muintamed
sty B the ground that Shell and Group
i have claims which {zll outside the
of the Limstation Convention. This
sion resulted in the vesiel remaining undey

i fior o very prolonged period. There hase |

n further hearnngs before the Trbumal de
Eumm:m: and the Cour d'Appel. 1 was told
that the Cour de Cassation has recently ruled
that the vessel should have been released fol-
bowing the constrtution of a imstation fumd bat
has remitted the matter 1o the Cours de Resrvo,
wiiich are the Cours d'Appel at Podtiers and
Rouen

Meamwhile in Juse, 1991 three different sers
of proceedings were commenced, one in France
apd two in England

Onm June 17, 199] 'Grmrp AMA commenced
legal procecdings in the Trbunal de Com-
merce, Bordenux, agminsl, inter abos, the
owners and the managers. claming fo recover

compensation for the damage susizined by the
grain corpe and an indemnity o respect of sal-
vage and general average. Group AMA, con-
tends that these proceedings were served an the
Public Prosecutor in France on June 17, 1991
and that the conatituted vahd serviee on the
owners and the managers. The owners and

, while mol oo that the Tn-
bunal de Commerce would o have jur-
sdiction ander the C Jm-nd::nm

Previously on June 11, 1991 the owners and
the mansgers o wrl i the
Couri of Justce in Lomdon (1991 Folio @
1352) in which they claimed the hlhwh;rd'zl‘

| agzinst Gresvenor and UNCAC:

{1} A declaration thai Grosvenor andior
UMNCAC are Hoble 1o contribule in general
hm!nﬂuh;u‘dupmﬁlmimmw
the owmners as a resaft of the collision.

(2} A peneral average coniribution.

{3} A declaration that neither the owners nor
the managers are hable to Grmvenor and
LINCAL for breach of contract andbor duty by
resson of the eollisien.

(4) Altermatively a deciaration that the
owners and‘or the managers are entitbed 1o Emic
thett Hability in accordance with the Limitation
Convrention.,

(3] Damapes for the wronglul arress of the
vessel

The writ was amended and re-wsswed on June
14, 1991 10 add Group AMA & third defend-
ani, The writ was served on Grosvenor on June
17, 1591 and on UNCALC and Groap AMA on
Jepe 1K, 159501,

The owners were nod, however, comtent
merely 10 commence kegal in Lon-
don. June 11, 1991, the same day as the wril
s “i.“%.é";ﬁ“ " ""“,w'“ i

iming that ated &
:hl.l'l:lpaﬂ} dated Mar. T 1 wivich i tarn

rated the ammd:d Centrocon  arb-
trateon clause and that sccondingly the disputes
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between the owners and Grosvenor fell to be |
resalved by arbitration @ London. The owners |
Mr. Mark Hamsher as their arbi- |
trator in respect of such disputes. The dispates |
were described m the telex in substantially the
same terms a8 i the writ. Grosvenor repli
through their solicitors on July 26, 1991
sppotnting Mr. Bruce Harns s their arbitrator
This appointment was siated w0 be withouw
prejudice to Crosvenor's contention that the
owners were not entithed lo pursee arbitration, |
given that they had alresdy commenced High
Court procecdings and that Crosvenor had |
scknowledped service and had undertaken noi
i seek a stay. A1 3 later stage UMCAC was
in and ako Mr. Harris as
thesr arbatrator bt without prejudice wo the fol-
lowing contentions: (1) that the owners had no
right to arbitrwte; (1) that the issmes were res
judicata before the Courts in Bordeaus; (3) that
to seek to arbitrate the clazms in view of the fact
that the matters in question were alresdy before
the Courts in France and England was an abuse
of process.
On Aug. 5, 1991 the owners and the

managers commenced a second set of legal
WHLnnqnuinthljhﬂmﬂnfm-

tice, By an on ing summons (1991 Folo
t?ﬂ}&ruﬁ&nﬂhwltﬁfﬂm-
g declarations as against Grosvenos, LUINCAC
and Giroup AMA,

(1) & declaration thai the nmended i
con arbitration clause contained in the “5
comex 90" charter-party dated London
1991 i incorporated in he contracy oo

in or evidenced by the bill of Iading datey
deaun Mar. B, :

(2) A declaration that G S andior
LNCAC andiar Group med b

refer all disputes aran
referred to i par. (1)
London.

(3 A declarati
tively UUNCALC
referned 1o in

{4} A d that the owners' or the |
Ihan apninst  Grosvenor andior |
LM r Group AMA for damages for
the arrest of the wessel is & dispute

subject o the arbitrateon clause referred 1o in
par. (1) above.

Om Apr. 30, 1992 Grosvenar respanded by |
wsung an Onginating Sommons (1992 Folia
Mo. 1703) by which it asked the Court to grant
it the followsng refief agninst the owners and the
MANAEETE

(1) A declaration that the owners and the

managers, havimg broaght an setion {1991 Falio
1351] claiming the same relicl as that claimed in
the arbitration, are no longes eatitled 1o pro-
ceed with the arbitration. (Such claim was
abandoned before me)

(2} An injunction restruining the pwners and
the managers from proceedmg with the arb-
kration;

{1} Alermatively o declaration that the arba-
trators have no jurisdiction in respect of the

in that ielex.

O

clarmi Felerfed 16 1o the ielex of Jume 11, 1991
and'or no junsdiction 1o grant the relied mu%o

On the same day, Apr. 30, tw:,m:
il
roup

g secking a
i Pty 1o Ay
DWTIETR: 00
ig similar relied
UNCAC,

OTIFINANAYE SUAEMORSSS Were |
issmed 0.5, 1992 Folio 1704
relief o that! clarmed

AMA msoed (0.5 1992

In Framce the Hons brought before
the Tribunal 3 rce procesded and on
Sept. 13, 1 fed Tribunal de Commerce
handed d dpeeeni in whnch it held, mier
aliz, 22

owners, the managers and
wlwe Brugge and Arend Brugge nre noi
to heut therr hability in sccordance
¢ Limiiation Convention and thot as o

[-Ij That the bill of lading dsd not contain &
clause proveding for artntration i London.

(>} Thai the Trbunal de Commerce had jor-
isdhction in respect of Groap AMA's action
against the owners for domage 10 cargo under
the hill of lading.

(4) That it bad not been shown that the
English Coun was the Court “first seised™ and
therefore the setion woild nod be stayed.

(%) That the owners were lable to Group
AMA buat that E'rnup AMA claim would be
g::inmnr dismmssed on the & that

g AMA had faiked 1o establish its loss.

This judgment is presently under appeal

The purmpmanaer before the Cowrr
| do mot propose to describe in |detail the

summaonses which came before me for arge-
ment an Dec. B, 1993 and on o number of sub-
sequent days. They are even more comveluted
than the procee I have 5o far descnbed. 11
i safficient to say that they included the follow-
g

United Kingdom
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! 0.8 1M Feldio 1708

I have previously desenbed the relied
clummed, The magn ssue resed by the summons

is whether the amended Centrocon arbitration |

clase, which provides for arbitration in Lon-
don, was incorporated into the ball of Lading

2. Q.5 W2 Folios 1763, 1704 and 1705

These summonses, msusd by Grosvenor,
UNCALC and Group AMA respectively mostly
murrar the reliel daimed in 0.5, 1991 Folio

I768. In addition to rasing the question |

whether the amended Centrooon clamse we
incorporeted info the bill of lading they also
raise the sswe whether, i the elause was incor-
parated, cerfain clamms {all within the scope o
the arbitration agresment, ¢.g, a declaration
non-liability, & declaraton that ownepl 3

3. Summantes relating fo achion

Thres summOAses Were | Gironve-
niw, UINCAC and Group g thaz the
clurm be dismaissed on € Ehat no siate-
ment of clamm had akternatively
that parts be stayed fpi £ 1o arl. 22 of the
Brussels Conventi Iy that parts be

strack oui; al
decline jurn
SC SUMIMONSES WETE, sow-

Hh‘-’.:unv
ever, ingptactice superseded by an application
|

1y and the managers taken |

ot . T, 1993, which proved 1o b fo6-

tiows. This applicaton asked the Court

re on what date it became “seised" of

n 1991 Folio 1352 within the mcaning of

- 21 of the Brussels Comvention and that

th:m'ﬁ the mction should be stayed pursuant
to e 3

4 The “res judicata™ temmons

On Mow, 5, 1993 Grosvenor, LINCALC and |
AMA ook oui 3 summens 0 achon |
1991 Folio 1332 secking an order thai swch |

Grroup

action together wath 0% 1991 Folio 1768 be
dismissed purspani o B.5.C., O, 1B, r. 19 and

or the inherent jursdietion of the Count an the |

grounds that the claims of the owners angd the

managers in both actions and in the arkitration |

are barred by res judienta by reason of the judg-
memnl of the Tribanal de Commerce dated Sept

23, 1993, 1t may be necessary for me to decside
one mspe rased by thn sommons, ulrrr:l':,l
whether the Cowrt & bound by the Brussel

Convention to recognize the decision of the Tri- |

bunal de Commerce that the arbrraton clause

relied on by the owners wis pot incorporated in |

| the hill of lading. As to the others, thene was g
difference between the parties 2 to whether the
| Court should decade on this summons whether

the arbitratomn are boand o decisian of the
| Tribunal de Commerce its of the dis-
pute of whether dspute on thi

| pomi which sh 1o the arhi-
| iralDes 10 course of Mr.
| Mesion for INEETEALE !ni.lhirwm::l
| the point that th ‘4t & dispute on the ssae of
| mes o i should be left o the arkd-
| trato bg leave 1o amend the
0.5, 1992 1703, 1704 and

| The contracts
~ Before attempling 1o define or consider
| issaes which should be decided by the Court, T
mnrll'ir:iigtnutth:rﬂﬂm details of
| contracts; first, o contract of affreightmen
| dated July 12, 1990; second, a charter- fix
ture dated Mar, 7, 1991 ; third, the bill ;
| issued ot Bordeaus and dated Mar. 8, 1991,

El;gm#aﬂmghmﬁmd}dyﬂ_
On July 25, 1990 a conteact af i
wiikd ded between UNMCAC and Peter
Dohle Schiffahris KG (GmbH & Co) of Ham-
burg [~ Peter Dohle™). This contract was on the
| furm of the Continent Grain Charter-party [last
amended 1974 — code name “SYMACO-
MEX") and provided for tonnage nominated
hydr':m Dahle to K & mindmam of s
and & maximum of img 2500
tons of bulk mames m&m
: ol named ports in I'-'ﬁnn:{hﬂud]qﬁntdmn:l

i

EE

| in charierers’ option o Mew Holland, There
Iwr:tﬂh:h.mu:immﬂm;;;.wpﬁ
i maath. The period was October, 1990 to April,
| 1991 or, in chamerens’ option, May and June,
1991, Clause 4 of the charter-party provided:
The freight is earmned and is to be paid oo
right and true delivery of cargo and & pavable
a5 follows: within three days aficr signing
| Balls of Lading by Charterers, direct inio
(hwners nominated bank sccount st Ham-
burg (the bank and the number of the

ln:n-un!m:pﬁ:di:d]

United Kingd
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The chaner-party contained an arbstration
clnisse ns follows:

Any dspute arsing out of the present

contract shall be referred o Arbatration of | the

Chambre Arhitrale Maritime -73, Boul-
dered -u:mdm;-m the rubes of Chambre

both parties. The right of both parties to
refer any disputes to arbitration ceases six

On Feb. 71, 1991 UNCAC gave, in socord-
ance with the contract, 10 days provissomal pre-
sifvice for a vessel to load at Bordeaus with a

ing penod of Mar. 48, 1991, This
was fodlowed by a seven days definile advance
natice given an Feb, 25, 1991,

The charier-parry fixuere dated Mar, 7, 199
Feter Dohie did not own or have on charter a
vesse| which could meet the cancelling date of
Hulﬁmﬁﬂhmmn?lﬁllh!m
Heldbery was negotisted over the &
betwesen Actnve Chartering Lid. (' Aeti
: English shi acting.

‘tharter-party of
prmmwhu:h{mhmulm

Parns arbatration clause contained in the ponted
form of charter) provided:

Centrocon Arbitration Clause (with thiee
months bmitaton amemded o twelve
months}, in London according io English
Low.

There was also & typed provison that freigh
would become pavalble:

. .« by Chamerers to Active Chartening . . |
withen three banking days af mght and true
delivery for onward transfer to the Uener.
The fixture of Heidbery was conducted st

shom mnotice. Certmin essential terms were
expresuly agreed over the telephone. In respecy
af other terms it was agreed thal the terms of

.Bﬂ.ﬂr]!ltl‘.’dl.l:lﬂ'mldlppl.}'

Following the agreement mu.dt an the tele-
phone Active Chartering sent n “recap telex™,
dated Mar. 7, 1991 to the managers

-
This i to reconfirm todays charter party,

dated Tth Mareh 91, )

M.V "'H.Eld.hﬂ]_" 2 \\ s

German flng, single decker abs J'ﬁﬁd'k abi

1380000 chiftpr

grainfitted and suitable gr

1 haha with meveable or

18,78 tonne it weight fio,
mmmed payable after right and

— %4 hours discharge

— Layime aon rey and wp

= Diemurrage DM 450 dadbyirata free des-

patch

— Synacomex chaner-party

This telex erronegusly |'|:'Er.|1'|:d to the Syna-
comex charter-party (which contained a Paris
arbitration clause) when it should have referred
to the amended form of Synacomex W form
wsed on Feb, 8, 1991 for the charter of Baurs-
berg. Mo other writien evidence as to the fixtare

sidbery exmted at the ime of shipment.

After the casualty had ccoarmed Active Char-
tering seni to the managers a form of charter-
Eaml for signature. This was on the Synacomes

form and included the 1erms agreed for the
Aeursbery fixture save where otherwise agreed.
In particular it incloded the typed clase pro-
viding for the amended Centrocon arbitration
clause o apply. As the casualty had already
occurred, the drafi charter-party was nerther

for the owners, nor returned o Active

“hartesing. At the time of the casualty, and for
& lomg ume thereafier there wms no written
document evidencing the agreement of the
owners to the draft chaner-pary nor, on the
other hand, was any suggestion made by them
that the draft charter-party did not sccuraiely
sei out the 1erms orally agreed. after thess
procecdings had been commenced Peter Diohle

United Kingdom
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mnd the manapers executed o form of charter-

The |:|r.|.:||!=:|- form, after acknowledging ship-

pany in the same terms as the dralt. Bot thisdid | ment, continues:

nof oecur antil 1993, presumably
mlhﬂb:zﬂpkmwrhuTnbmuﬂc{l.‘um—

merce, and it cannot have any effect on the
msue rased in these procecdings

]"l'l.r nomination of Heldberg to UNCAC

gum to the notices piven by U'HEAE.
uuFE'h and 2%, 1991, Peier Dohbe had ori
inally nomimated MY Hirie or sab™ with a lay/
can of Mar. 58, 1991
After the fixture of Hen kad been
agreed, Actve Chartering on be of Peter
Dohle nommated that vessel 1o UNCAC under
the terms of the contract of affreightment. The
notiee was datod Maz. 7. 1991 and was in the
l'nl'll:rl':i'nl EEromns:
Please 1w reconfirm today's nomination
dated Trh Manch 1591
— MLY. “Heidberg™
Crerman Flag, singledecker
Abt I DWDOC A
CBFTGR

ted somme of the terms set out

x seat o the managess. In par-
, it stated that the form of chaner was the
" charter-party. There was no
o any amendment to the printed

%Q&hmdmpqmpm&ﬂmm

in Lomsdom
The bill of lading

The bill af ackpowledges the shipment
of 2,550,000 kg of bulk maize on board Hefd-
berg “'now in the of Bordeaux™ and
bound for Mew Holland, The shipper is stated

10 be UNCAC (whioic sddress o given as 853,
Avenuoe de liﬁ:lm."i! Armes, Pans). The bill

states N Grosvenor Ciram & Feed Co
J'_.:d" Thete is a typed clauwse “Freight payable |

as per Cip®.

...mdlﬂh&hﬂuﬂihlﬁ:msm
order and condition unto [the wonds “TO
ORDER" have been imsertedd] or their
Assigns. they paying frel for the said
P in sccordance with iCharter Party
dated . |the spaee has beesi beft blank] all
Mmmnd:lmmmmmﬂ-m
Charter Party, in the Arbitration
clagses, are mcorporal
The bill of Ending is s

Master or Agent of
affrmed ?.TEI:.EE
of Lading ... one of
i the others o stand

L lpmtﬂmhrlhtnmu
P Ihdhnm'll.ndth:m It was

party. Thes provided for arbitration in Pars as
sct oul above.

There was ar the date of the bill of lading ako
an oral contract for the charter of u
agreed on Mar, 7, 1991, which i
nntd-hdlhl:l:lnuum .u-hu*nn-u clamse. Tlu

all

clamse there is & uulunm
within which an u-htmm m
The amendment as referred 10 in the Haw

dllﬂﬁ-;ll‘ﬁ'. wiould smend thal provision 1o
[hovwrs:
. Any claim must be made in writing and

E‘llnumt Arhirator within
twelve months of final and wherne
this provision is not with the claim

st be deemed 10 be waived and absalately
barred.

Al the date of the bill of lading, however, the

United Kingdor
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only written evidence of this charier was the re-
cap telex, This referred only to *“Synacomex”™
charer-pary which contams the Pans arbe-
tration clause st out above. Moreover the on

potice of that charter-party pven 1o UNCAL
was that set out in the nomination notice of
Mar. 7, 1991, This hikewise referted only 1o the
“Symacomex” charter-party and thus to the
Pans arbitration cladse contained in the printed
form. MNo notce was pven ol ony Etage 10
UNCAC that the head charer by which Peter
Dohle charter=d Hﬂdbﬂg from the owners
contained & London arbitration clagss and they

d no reason 10 suspect this

The txmers

A large number of istues were sought to be
ramed before me. [hmwmhclpfug'd;ru! ot
in a “Bevised List of Isors™

] -ﬂmn'ppumdlnrlh:mnlndﬂu

A the hearing d, however,

il became clear that mot all ¢ Eaies coild

usefully or properly be decided at the present
stage.

It is plain that the contral Bsue which arses
on all these summonses s whether the bl of
lading incorporates the terms of the charter-
party fixture agreed on Mar. 7, 1991 and, if 30,
whether um:nrpﬂnurhr.l.mﬂnd Centro-
cafn arbitration classs. There are, in addition, a
namber of subsidiary issues. qulmph
are issues as 10 whether, if the clauke = §

Eability, a d::ﬁlmr.l: that the o
eniitled o Bmit their Eability the
won for wrongfal

terms of the classe. |

Since the central i -hﬂh:rth-ec.m"m
con arbitration
be disposed 10
wely faced wq |
Meeson of the cargo interesis tha
there is o 10 decade becaust this queston |

h.ﬂ.l.l.l'l'ﬂl.d:'_l' been determmed, mhjncl.iuappr_l.l.. |

the Tritunal de Commerce. This i an issue
some difficulty which 1 cannot swoedd con-
sidering. | was ai ome stage attracied by the

possibilsty that | might decline to decide this | led

mane undil it i seen whether the decision of the

Trbunal de Commerce is upheld on appeal. |

But, ff | were o take this coorse, #t woild
mvalve that | must either decline 1o decide 0.5
1991 Folio 1768 at all or else run the sk of re-
opening & matier which, if Mr. Mecson s nighe,

| has been determined between the partics by the
French Coar.

There was: also an wsue betwoen the pariscs
a4 o whether, H the guestion of incorporathon
bas o be determined by this Court (on the
gprounds that the Court s not bound 1o recog-
mse the deesion of the Trbunal de Commerce
on the matter) the question should be decided
according 1o French or Engleh law.

I have therefore come to the conclusson that |
must decide the [ollowing three issues be
comsidering whether o 18 necessary to
any others. These are: 1. Is the Coart

the Brusel Coowvention o u:cn%l
| decision of the Tribanal de Comme the

Lentrocon clanss is pot inco the Bill
of lading” 2. If naot, by wh hould the
Court determune whether & INCOrpoT-
ated im the Bll? 3 If i aw m in e
applied., is the claue 1 ed i the W7

French faw

It was mot n:@;ummﬁ i decision & to

& further i ald have arisen, famely
inw s 1o be apphed, the

tion clause & ioorporaied in
common ground that, aooording
w, the clanse 18 not mcorporated
ris were called o give evidence on
aspects of French law; Me. Robert
ichzon for the owners and mamagers and
e Jocques Lassezr for the carge interests

DTHEII: wai i the eveni linde duagreement

between these :Tm. Both agreed that in
French law it would be beld that the chorter.
party af Mar. 7, 1991, and thus the Centrocon

0 | clguse, s ot moorporated in the bill of [sding.
Theit

reasons differed more in emphass than i
sabsiance. Me. Meilichzon gave as his mamn
renson thot, bs there are o charer-partes
| which might have been incorporated info the

bill of lading and & the b6l does not specify
which is i med. a French Court would
dechne 10 hodd that eather is imoorporated in the
| absence of evidence that the partses intended to
refer to one o other of these charer-parties
| Me. Lassez, whose evidenon | preferred, gave
| ms his reason that the test to be appled
| French low is whether the parties 1o the bill of
| lnchng contract and in particslar the party who

i being calbed wpon 1o arbatrate, had kKmow-
EI and had accepied the charier-party. As
[ C hud oo knowledpe of the :hu:‘tur-paﬂ}

concluded on Mar. 7. 1991 Me. Lasser con-
| sidered that it would be held by & French Court
; that the Centrocon clmsse s nof binding om
| UNCALC, Grosvenor or Growp AMA. In the
| event both experis were agroed that o the Cen-

é.

O
X
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trocon clmmse had been binding on UNCALC, matrimonial relationship, wills and ue-
then it would also bind Grosvenor; further, thai CESMIONn;

by the French low of subragation it would also
be hinding on Groap AMA [

fxziae [, 5 the Cowrt bound by the Brusrels
Convention to recogmize the decition af the
Trbunal de Commerce that e Cemirocon

clouse o nof incorporaled in the bl of loding?
|

The Tnbumal de Commerce decided thas |
e in the following way

Wheress thas lall of lading does ol cottam
any specific arbitration cause, referming only
10 the one which would appesr in an uniden-
tified charter party.

Whereas 11 & in relance upon this thdeter-
minale provisson that the shipowners under-
took an arbitration procesding n London |
apminst Girosvenot UNCAC and Group

AMA in June 1991 :

Whereas furthermore the allegsd chéripf-
party would be one which was conglulied
I::Lu-un Mr Peter Dohkle as LhM and

|!|,a. Resdered Fredmch ]:I.auhn;' aworotier of
the “Heidberg”, & document NTHeR is ap-
parently not sgned and s AOIENoreign to
the owner of the cargo

Whereas :ma.l:qll:rn:q e shipomamers
objection of lack of | etion will be dis-
missed and thas Cggitadl] declare itself com-
petent &s hung‘l\: ﬁuu:rl. al the p].u:r: wheie
the incident Suuktng the damage took place
and will rgfdin the case.

(I have shghily smended the translation m the
bindlg oRdoctiments. } |

T = avdecision that the arbicration clause
reliethan by the owners when BOMIRGLNE &N
u‘bq.fla:-:li in Jupe, 1991 was not incorporatesd
# the hill of lndng for three reasons; namely
thfit the charter-party has not been identified;
that the alleged charter has not been signed;
and that i is iofally foreign (“totalemend
étranger”) to the cargo-owmer

Before comsdermg whether thi decsion
should be recogrized &4 bindmg on the owners
in these proceedings I must first set oat the rel-
evant provisons of the Brasels Corvention
and of the Civil Jurndiction and Judgments Act
1982 (the 1982 Act), The Brosseh Copvention
provades. inter alin, os lallows

Artcle 1: This Copvention shall apply in |

cvil and commercial maiiers whatever the |
nature of the court or tribunal

!

The Convention shall not apply to |

{1 the siaras or legnl capacity of natural
persoms, rights in property ansing oct of o

(2} bankruptcy, proceedimgs relating 1o the
winding-up of insolvent compandes or other
begal persons, judical arrangements, CofpoT-
ations and anslogows procesdings;

{3} socizl secanty; [

{4) arbitration :

Article 1% Fmﬁ:hmunitlmj[‘.nn
vention, “jud cans apy judgmest
Eiven by o eouf] of mt:muna! of & Edﬂ:m:nn!_
State, whalever thejudgment mav be called,
inchuding a . ih.'ru order, decision ar wrif of
exscubion, &F well a8 the determination of
costd or Sypenses by an officer of the court.

Aaracls’ 26: A judgment given in a Con-

g State shall be recognised in the other
ntracting Seates without amy special pao-
-atduu: being reguired .

Article I7: A j:.l-:lp;m:u: shall mot be feeog-
mised . .

{4} af the Court of the State m which ihe
judgment was given, in order to arrive af ity
juidgment, has decded o prelommary gues-
tion concerning the status or legal capaaty of
natufal persons, Aghs in property ansing oul
af o matnmonial relationship, wills or -
cession in & way that conflicts with o rule of
the privale inlemational law of the State in
whach the reco on iy sought, unless the
same resal have been renched by the
apphcation of the mles of private inter-
matiopal law of that Seate

Artacie 2K: first nm =iy oul
further nrmnlgrmﬂ mp:hj':h & judgment
shall not ke recognised, the thrd paragraph
provides: |
Subject to the provisions of the first pars-

ph, the jurisdictson of the court of the
tute in which the judgment was given may
not Be reviewed: the test of public palicy
referred o in Articke I7(1) may not be
applicd 1o the rules relating (o jarsdiction,

Article 29 Under no ciroumsianoes may &
{oreign judgment be reviewed as to ris sub-
SERTCE
The 1982 Act gives kegal effect 1o the Brasscls

Convention in the United Kinpdom. Section 32
provides

(1} Subject to the following
this sectson, a judgment given

ol
v @ court al

an overscas eountry in any procesdings shall
nod be recogrised or enforced in the Lindted
Kingdom if — (a) the bringing of those pro-
ceedings 19 that ocourt was comirary 10 am
agreement under which the dispute mn gues-
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tion was 1o be sefiled otherwise than by pro-

cesdings in the courts of that country; and
(b} those

edings were mot browght in
that court by, or with the of, the

person i whom the judgment  was

grven; and () that person did nol counter-
claim in the procecdingy or otherwise submit
to the jursdiction of that coar

(2} Subsection (1) does for apply where
the agreement referred (o i paragraph (a) of
thai subsection was il ,F:'Iuid or upen-
forceahle or was ke of heing per-
formed for reasons not atiributable W the
{zult of the party bringiag the proceadings in
which the judgment was fiven

3 In d:l-:rrm:i:;l whether a judgmemnt
given by a eoarn AN OVETSERS SOLENLEY
should be recogmised or enforced in IIJl.-I
United Ki » B-comrt in the United King-
dom shall mot be bound by any decision of the
oveTseas court relating to any of the matters |
mentioned in sabsection (1) ar (2).

(4] Mothing in sabsection (1) shall affes
'I:h:n:n:l'rﬁﬁnl'lm 1o the Limted
Kingdom of (a) 8 judgment which is |

to be pecognised or enforced there
under the 1968 Convention;

Sections I%:}ndﬂﬁim#uﬂn:ﬂmlhn.
sabjeet o & i i musl pot recop-
mize ar enfome d::demumul‘-ﬁm*:ignﬂnunl
that an alleged arintration clame & not incor-
pormied in the comtracl. But the effect of
& 32(4), as Mr, Dunning for the owpers ul
mnfely conceded, is that, if the judpment is o

which is required o be
under the Brusmeh Conventi
the st recogmize i,

the decuiion can be

that it was a diesci

img in

rm‘i:mtm Fredion; . 3
destrncnon G mﬁmlndﬁna.lp;dmnu
on the m ense. Both seem eqgually 1o be
included wathin the definition.

[ should next deal with the possible abjection
that the only relevant plantff in the French
procecdings i Group AMA, whereas the pany
ApEinst w the owners clamm arbitration is
'lf;wm. (1 ignose UINCALC as it was come
mon ground ai the hearing before me that by
resson of the Bills of Lading Act, 1855 only

|l.g.l't|:d"hlt!-|:|rrrl'r|:by e

Grosvenar can sue or be sped on the bl of
lading. ) Does this prevent there being shentity
ol parnes in the French and English proceed-
mgs! 1t was commaon ground that the clams
being brooght before the Trbunal de Com-
merce for damage o cargo and an indemnity in
respect of salvage and general average are
subropgated claims arisipg by virfue of the fact
that Group AMA las paid Grosvenor's claim
for damage 1o cargo. Most of the claims which
the owners seek to refer 1o arbitration relate to
the same subrognied claims since they inchuede

{1} n declaratson that Grosvenor i hahble to con- A
tribute in general avernge, (6) o genernl aver

ape contribution and (i) & declaration thy !i! a

owners are not lmbie for breach of congrs
duty by reasen of the collision, »
whach, if granied, would include fi-

libility for the damage 10 cargo {n the
French procecdings. | Even th
ful arrest, which may not be,
armes gs & result of the
the plantiff in the Fr

Lasgez that, nch low of iuhtu-%:;
i

tooni, the imsu pwng paid the clakm of
Esiifed, stand a i shoes and that there »
iran Raboth the nssured’s rights and

also the ssurdil’s obligatiom relating to Lhe
. There is a difference between
Englash procedural law. Under
an action brought to enforce a
galed claim must be browght in the nasme
imsarer, Linder El:ll'l.lh law 5t must be
in the name of the assured buat the
msarer has an equitable inlerest in the p -
ings. In thete arcumstances | conclude that no
objectson can be brought to recognition of the
French judgment on the ground that the partics
io the two scts of procoe are nod the same.
Fimally; 11 was su ed that the Tribunal de
Commerce may not have been the Count “first
seised™ of the matter within art. 2. It = oot
permmsible to investigate this matier at the
#aje ol recogmition or enforcement
Having come to this conclusion, | pm con-
fronted wath the position that the only reason
ol 0 recognize the judgment of the Trnbunal
de Commerce appears 1o be that it may be
excluded from the nmbat of the Convention by
tmu:;rinﬂ (4] to the second pl:ugr;ﬂh of art. 1
which staies simply “arbitration’, The ambit of
this exeeption 1 a vexed gquieshion wihch has
been the subject of much controversy in recent
years. | have no doubi thai this question will
oooupy the atiention of appellate Courts and
ultimately the Ewropean Court of Justice either
in thes case or in some other case before very
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lopng. When this occurs the views of a single |

Judge of fGrst mstance &re unlikely to be of |
much, if any, imterest. In these aroumstamnces 1 |

would have preferresd 1o express no opimon on

the matier and 1o leave the decwaon 10 a gher |
Court. Thes however does not seem o be per- |

mitied under English procedure and so there is

na alternative but to consider the maner as best |

1 can,

| begin with the decmion of the European
Court in Mere Bich & Co AG w
Mrationn Impianti P.A. (The Adaniic Emperor],
[}l'.i"illl 1 Llowd's Rep. 341, Ll'i".llt E.C.R. 3&55.

should say &t the oulel however that in my
view the decsion throws Listhe light on the ques-
oy | hve to desde in the present case

I The Anlantic Emiperar & coniract lind beei
concluded by an exchange of telex messages in
Janusry 1987 whereby Mare Rich agreed to
purchase o quantity of [ranian crude il from
Impianti on Lo.b, permr, Affter the nuain terms

had heen agreed Marc Rich sent o telex
ol the terms of the contract and inclods
the first me & choiee of law and l.r_

clpuge. The oil was loaded and Ma:
plained that it was seriously ¢
Impianti then isswed a wit |
February 1968 claiming a d
not liable to Marc Rich. O

Rich msued an ongina

asking the Fhgh O appomnd an arirator

on behall of Im%iah er s 11} of the |
um

Arbitration ave was gramted to
sErvE 1he or modas {1 1I'IIF|I‘-I|.'|U imn

Talby. Im 1ien sined o summons seeking
o et aK rder granting leave on the
der the terms of the Brosiels

L

dispute must be resolved
Th® Conint of Appeal referred & numbes
Hons to Ihn_Euqu:m Coort of Justice

]udpﬂr.-nu and, if 80, (b} to Irtigation ar judg-
ments where the mitial existence of an arbs.
Eration agresment is in isue?

Before coming to the decraon of the Eurc-
pean Court o = oecessary 10 mention the
opinion of Advocaie Ceneral Darmon (sup
pp. 3754 pars. 31 and 33) Having come o
the conclusion that proceedings 1o lrmmt an
arbitrator were not within the wope of the Con-
wention, he contimued (par. 31)

where 8 court i seised of an issue not

falling within the scope of the Comvention ity |
nuE:l'.urﬂ o deal with & preliminary issue B |

:n no case poverned by the Comvention but i

Sociemm |

a maniier for the lex ford and that is w0 even if
the prelimmnary marter falls within the scope
of the Convention , .

He then said (par. 313}

Two conclusions must be drawn from this
The first is that o |s the [ex for lone, that is
10 say English low in this case, which must
determine whether the oo
10 deal with the pre
second 18 that the "‘
upul subec-mnth L
1'.h= Comventios

i tu.-l:u to
or not the guestion of the exience
arhitration agreement ramed 2 8 main

of
&m before 8 Court falis within the scope of

in Artacle 1(4) of the |
: (&) to any litigation or |

the Convention. In my wew, i would be saf-
ficient 1o find that, where such a question is in
the nature of a matter in a dis-
pute whose principal subject-matter falls out-
ndr.- the Cenvention, the Convention does
not apply and, nnu:mtnﬂy the decision
whiciher Ij:IEm.I:l"I.IEI“ﬂ of the
prelimminary wsue 5 0 maner for the lex for.

Limn'::mtmm&du:m of the

nunmlrum:l:w: It began rephrasing
Eu:mnm.whj:h bad been referred 1o o by
uift al Appeal:

The first question

10, The frst guestion sebmitted by the
national court sceka, in substance, to deter-
mine whether Article 1(4) of the Convention
must be imerpreted in sueh & manmer that the
exclusion provided for thersin extends o
];n'uc.:pd:npnrldmg before & mational cort
of an arbitrator,
and, |!u:r n-hztf:rﬂmﬁ:lmuu also applies
where in those procecdings a preliminary
isaue 18 raosed 3y to whether an arbitration
ngresment exists of B valid. These two paints
will be consdensd mccessively.

The Court then procceded to hold .1
to I1 of the judgmend) thaf ari. 1{4) of Con-
vention excludes proceedings pending before a
antsonal Couart for the intment of an arbi-
trator. Having so deg the Court turned o
copsader the second mswe under the following
hieailing:

Whether a preiiminary isswe concersing the
existence or validiry of an arbiration agres-

United Kingdon
Page 12 of 5
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merl e applicanion of v Comvennion 2%, Comsegquently, the reply must be that
i the f guestion. Amicle {4} of the Convention must be iner-

: ; : predfed as meaning that the exclemon pro-
The judgment then continues: vided for therenm exiends o linigation

22, Impianti contends that the exchsion in
Article 1(4) of the Conveation does oot

extend vo dispuies or judicial decmions con- |

cermng 1he exstence or validity of an arbi-
[8g 18 180] . o BB voew, exclusion
likewise doss mot ipplr where arbitration &
mot the principal msue m the proceedings b
is merely o subsidiary or mcidental issue

23, Impianti argues that, if that were not 5o, o
party could avoid the application of the Con.
veatson merely by alleging the existence of an
arbitration agreement.

. contends that, in afmy event, the
exception in Arscle 1(4) of the Convention
dioes not lﬂﬂrﬂhﬂtlﬁtﬂulmﬂ'lﬂiﬂily
of an arbitrabion agreement is being disputed
before differeat courts 1o which the Conven-

thom apples, eis of whether that isae
has been raised & 8 mam issoe or as a pre-

25, The Commusion shares [mpinnti's
opinjon in 50 far as the question of the exis-
tence or validity of an arbitration agrement is
raised g5 8 prelminary issue.

26,  Those

of the . I,
:;hpﬂ-mum deﬂl: by wi

cation of the .

27, 1t would also to the principle
af legal : is onie @l the abjec-
trves pursied ation {see judp-

v, Kimniner |1H2|
ph i) for the lppl.lnhhqr
ld down m Article 1(4) of
to vary according 1o the exs-
tence or otherwne of 2 preliminary msue,
whach might be raised af amy time by the
purtics.

8. 11 lollows that, m the case belore the
Court, the fact thai o prelimmnary sswe
relates 1o the existence ar validity of the arbi-
tration agreement does not affect the exclu-
sion from the scope of the Convention of &

dispute concerming the appointment of an
arbitrator.

pending before 8 national court concerming
the appaintment al an arbilrator, even if the
cxistence or walidity of an arbitration agree-
ment 18 a prelimanary ssue in that Eirgatsem

It seems 10 me that in these paragraphs the
Conirt los followed the sdwsce that had been

iendered o it Advoeeaie General Darmaon
As | read the § end what the Court

wat that, as the mater before the Engli

{the appmnitment of an arbitr NF
excluded from the Comvention an

{4}, it was not brooght within the
mesely becawse of

the existence of
which the Courn must
determine the des

In the Couwrt's v ture of that prelimi-
ant; see “whatever that
6. I was therefore mol
whether, if the msue had
pthier way, o dispuate & to the
filidity of an arbitration agree
have boen within or without the

Aary issue
im order o

ile, therefore, in the present case both
. Dunning for the owners and Mr. Meeson
CGirosvenor rehed on the European Court's
decision in The Adangc Emperor in support of
ther rewpective conlentions, the [sdpment

| seems o0 me to throw mo light on the answer to

the probiem which confronts me ane way oF Use
other. (In The Ananne Emperor (Mo, 1), [1992]
1 Lioyd's Rep. 624 at p. 628 Lord Justice Nell
was similarly disposed to accept the wiew that
the pnswer given by the Count “gives no guid-
ance in those cases where the challenge 1o the
valichty of the agreement conatifmies the dispuls
and stamds alone.™ )

| turn then to consider the matter more
geoerally. [ kave been referred 1o the official
reporis on the Brussels Convention whach are
mide admassible by 5. 3(3] of the 1982 Act. The
Jenard Report (0.J. Mo C 591, 5.53.197% has
the inllowing sentence

it (a.c. the Convention ) does nod apply
for the purpose of determining the jurisdic-
ton of cogrts and tnbunals in respect of h
gation relating o arbitration

The Schlosser Report, made at the time of
the pocession of Denmark, Ireland and the

| Unsted Ksnpdosm (0.1 No. C 5971, 5.3.16749)

United Kingdom
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kas a4 sentence wiich b directly relevant to the
presemt prnhl.l:m {par. t=tif]}):

[n the same way a judgment determining |
whether an arbitrathon agreement is valbd or
mot, or because it i invabd, ordening the par-
ties not 10 continue the arbitration proceed-
ings & nod covered by the 1968 Copvention.

On the other hanpd the Evnpema/Kerameuws
Report, made st the time of the accession of
Cresce m 1986 (OF. Ma C 281 aof
24.11.1986] s 1o opposte effect
3%, Arbitration, & form of procesdings
encounteted m civil and, m parbcukar, com-
mercial matters, (Article 1, second
graph, pomt 4) m excluded bocanse the
existence of numerous multilaieral inter-
matonal agreements in this ares.
which are directly concerned with arbitra
as the principal issue, o.g. cases where
court s instrumental in setting up
tration body, jedicn! anpualment g
mitboi of the validity or the defecti
thie arbiiratsn iwand, ire ool COWE)

tration agreement wh
i order 10 coniest
court before whach
to the Conven
falling within i
1% i far ns | amm awane, o
{ he reporied cases, i in the
dgcate General Darmon in the
Emperor  [sup.) where he
wew (par. 3 p. 3876) that —
. ute = 10 the existence of an arbe-
i agreement falls outside the scope of

r. 16, p. 1885 he frvours:

.. . assessmenis made by the oourts of the
FI-.]I,'.: of arbitranon by reason of their new-
trality.
| hawe also been peferred 1o o oomber of

English 1ex books &nd arcles on the Conven-

van. It would not be practicable 10 mention

them all. [ wish howewer to acknowledpe the
msistance | have derived from thres articles

Two of these were writien just before the Eurg-

pean Court's decision and would have amswered

the question referred to the Court m the
opposile way to that in which it was decded

Bath favour the view thal the judgment in the

arguments extensively on both sides and nar-

rivwly favouns the view Ehat:
it seems better 10 say, whatever the ar-
cuFrtanee, sl & ]ndlmmt whose subject-
matier was the valadity of an arbitration
s excluded fson

shown o exist, On the
decision was not confined 10 the subject of arbi-
trotion. The Trbumal de Commence had 1o
reach & decision as 10 the proper construction of
the bill of lading end whether it incorporated
the terms of any charter o This was 0
broader maner which

EXCE-
tion (4) requires that the only swhject matier of
the Court’s judgment muost be “arbitraton’™,
Utnlhzm‘;lm{hﬂ[lﬂtlp‘ph‘ Huﬂ:;nun
{4) excludes “mixed” questions of arbstration

and the construction af 8 particular agreement,
then the exception may apply. One is thus
driven to comssder whether, as & matter of
palicy, the exception should be given & wider or

| i NATTOWET MEANINE.

present case falls within the scope of the Con- |

vention; Prof. Dr. Peter Schlosser and Mr. Paul
Jenard [(“Schlosser 19917 and “Jenard 1991%)
in Arbitration [miernational, Vol 7 No, 3,
1991, pp. 227 and 247. The thard sets oul the

| policy ressons for

There ate in view solid practenl and
gt o asefiap
the validity of an arbitration fall
p:rlt.ul]rmﬂlrnhcl.nﬁdu“ta Con-
vemtion. The chiel advantage of so holding =
that amy Court which kas jurisdietion over the
substantive despate under the Cosvention may
be required 1o rule en whether 3 valid arbn-
tration agreement exists and, if 8o, to refer the
case f0 arbiiraton by virtue of art. 11 par. 2 of
the Mew York Conveation o the
and Entorcement of Foreign Arbitral Awards,
1958 (“the New York Convention™) and, if
such decisions &re nol 1o be binding i ather
l;:um.rr:::“u.g States under the Brussels Comven-
Ban, there is nothing to prevent a disag-
poanted party from seeiking 10 obiain & different
and more favourable judgment i another Con-
tractmeg State, nor f the Court of one State

United Klngdom
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decides i favour of the valdsty of an arb-
tration agreement and the Court of a different
Contracting State decides aguinst it, for there 1o
ensuc & “race” berween the partics io see which
can first obtam sn sward or judgment i differ-
enl jurisdictions, mor to prevent or nesolve o
potentind conflect between an award and & jodg-
ment once obtaimed. If decisions as to the val-

idity ol an arbitrateon apreement are nml
excluded by (4}, then, as sach judg-

mﬂ:mﬂdhumh:rmﬂndm nthtrl
“omtracting States, thes could be expected o
AJrevent most if not all of these conflecty. Thim m
l.h:wﬂ:nlulzrmpimddmd:ﬂ'ﬁmntl
gﬂrﬂ: Vi Ihllﬁﬂﬂﬂﬂ't . each

i ir

lmuhﬂm.wde::hﬂum f s 1o the mrpnm‘r]::inn af
the Centrocon clouse and also that arbitrators
appointed under the clause might publish an
ll.ludnhdldﬂ:‘nmﬂl:nhiumdﬁ:

dpthent which s incomssient with
wt nd the Trobunal de Commerce an
:hciutrmc:ufthl:mpni:

I is in my judgment beyond doobt that the |
jucdgment of a foreign Contracting S4ate on the
substance of & dispuie, even lfpw:nmh'ud\|
of a valsd arbitration agresment, must be recog-
nized by this Court under art. 3. The Comven-
tion rewtricts the number af defences availsble
to recognition and enforcement. The failure by
the forcygm Comtracting Stale o decde o pre-
fiminary gquestson conccrniag arbitrason oA
way whech is copsistent with the putative proper
lnw of the arbetration agreement is not one of |

the defences specihed in art. 27 par. (4). The
judgment of a foreign contractieg State on the
subsiance of the dispute canmot be sald 1o con.
cern “artwiration” or to form any par of pro-
ceedings which may calminste in an arbiiraton
sward. As appears from the Schlosser report
pars, &1 to &2 the United Kmngdom delegation

was concerned at the time of the negotiations .
keading fo the Accession Convention o

whether. if & nathonal Court ndjudscates
subjet-matter of a dispute because
hu-knd an arbitration agreement or
icabile, on and e
1]1: jgmeenl maght
. refosed m l.nall'u:r

mumty on ﬂr:ﬂnd arbitration
BpTECMEDN] WaS that thefe-
fore, purswant to paragraph,
ponnt (4}, the falls owside the
i
also suppests that

Sr.l.lzlcl.n&a] with ths

it 'l'h=n enacting the 1982 Aaq,
GicuMy provided in . 32(d4)(a) that nothing
ub-s #1} should affect the recognition or

Afotcement in the United Kingdom of a judg-
Enl which 6 reguired 1o be d or

:nlumﬂl here under the Convemtion. The
paat, it seems 1o me, has been determined, in o

| sense contrary to that apparently desired by the

LLE. delegation, by the enacting |egsiation:
see Jenard, 1991, pp. 246 to 247,

The svoidance of conflict between a judg-
mefil on the merits of a dispute m one Contrac-
i State and a possible judgment following the
publication of an arbatration award in another
Contracting State seems to me 1o fall within the

icy obpectives of the Convention. Hui 1o
that & decsion on the validity or otherwise

of an arbitration agreement falls within the
scope of the Cosvention woukd not, it & thae,
| prevent all risk of confict. The Court of the

| Stmte in which the arbitration would take place

if the agreement i valid might have been asked
o appomnt an arbitrater and in the course of s
doing might have determined that the clause
wis valud. Such decrsbon, being on & ssue which
B prebminary to a matsr exchided by excep
tion {4}, & not binding in other Contraciing
States and would not prevent the Court of a dif-
ferenl State from pving & judgmest thal oo
vilid arbitration agreement bad been concladed
and from asuming jursdiction over the sub
stantive dispuie. The judgment of tha Coun
howewer would not be binding on the Court of

X

United Kingdo
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the State where the arbitration was (o take
place if given after tha Cournt had appainied an
arbitrator {since it would be “irreconcilable
with & judgment given in a dispute between the
safme partics i the State in which recognition s
gought™; art. I7 par, {3)); whereas it would be |
bindmg d gwven before that Court had
appointed an arbitrator, Another arbitrary fac-
tor would be that recognition wouald be depen-

dent upon the precise way a decision oS to lhl.-
validity af an arbitratnon cause were reached
and whethes the decision were properly 1o be
reganded as prelimenary (o o maller exchuded by

excepiion (4] or as a principal and free-stunding |

meue. Such a distinction is nol abways e85y 10 | ghe Court sho
draw, [t can be said that whether the validity of | under an.

an arbitration claise & determined os & prelom- |
nary issue in procesdings seiting up m'tn-
r.r.u?m panel of & o s:ll—muumudm

separaie proceedings, both situations call Il:lr

the same anywer; se¢ Audit p. 12, These are ¢

inds which con be sasd o militate aga
Eglﬁng that decisions a8 to the valsdity

arbitration apréement fall with the
Convention, [t s not possible to eli
sk of conflict whatever conclusio
as £o the ambit of exclusion (4]

11 18 however said that the
of holding that dectsions as €
arhitration agreement
Convention 1s that
which the sear of

located of the is valid might

deprived of jur. oo rule wpon the valsdiny |
of the arbit eement It can be argued |
that the the arbitration would

ity of the arbitration agrecment

the ourt of the putative proper baw aof
nf. This is an argument which car-
e weight but it is by no means conclu-
. since there is mo ral consensus that
putes & o the wabidity of an arbitratson
agroement should be determined solely in
sccordanee with the law which would be the
proper law of the agreement on the asumpiion
that it i valid 1'I'|E Rome Convention nnw'[:t

Law Applicnble to Contreciual Obligations |

ME) (“the Rome Conventon'™] hes met
fesalved the problem as by art. | par. X{d) arbd-
tration agreements are excluded from s feld of
aperation. To the exient that ar. 8 of the Rome
Comvention m any gde as to how conficts of
law problems are to be resolved in the future in
the context of arbitraton agreements, i1 would
seem that & temsion can be expected between
the law of the putative arbitrabion agreement
and that of the respondent’s place of residence,

as abso between the Courts of those two juris-
dictions. In many cmes, moneover, cither the
arbitration clume doss not designate the place
where the arbitration s to take place or there
| are, as in the present case, two possible cliuses
Mdﬂw'm:m to take place

t junsdictions. In these cases it is nod

| possible to apply the concept of the Court of the

putative proper law of itration agres-
menit,

There are argument! the effect that where
in a substantive 'm otherwne coming
within the Brus @‘._.. an arbitration
clawse i Party as & Feason why

d rpfer the matter to arbitration
af the Mew York Conven.
sbould have the
s to whether the arbitratiom
ts walid und that its decsion should
ized in all other Contract-
& other ssde, oppos-

| other Contracting States, To decide
decision wpon the validity of as arbiiran
tpuntmhlhnrhlnrhzmlnmucﬂmn-
| ton would mot, il sems o me, decids the
mutter in favour of esther set of The
rules as to the msumption of jurisdiction wndes
ihe Convention anc oo vapouws and complex for
thi 1o be 8o, Tll:fmd-l.mntl]pnlnpd.:ulht
Ermu mlpu:l:ul:rsuu:hn-]d
sued in the Courts of that State (art. 2}, This
| may be thought to {avour the first of the two
oppusing view ponts. Aricle 5(1), however,
permats a person domiciled in one Sixte 1o be
wmmﬁmﬂm‘hhmh

ﬂn.%E'

the place !'|'I._I:'.|'I= the a
place jurisdiction (o decide wpon the validity of
the agreement.

Wha! can however be said, it seems 1o me, B
that if & decision as 1o the validity of an arbi-
tration agreement falls within the ambst of the
Convention, then {unless it anises a5 a prelimi-
mary meue in the eourse of seiting up the arbi-
tration panel as i The Adlamic rir) it wall
be decided by the Court “first pesed”™ of the
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Eene within art, 21 and will thereafier be recog-
oized in all other Comtracting Stnies wnder
art. 26. Such a conclusion would leave the

Hers
or contred the arbitration proceedings.
I find
clear that those who drafted the Conven-
never applicdd their minds to the guestion
Umtrp:qlr-n:i'umhcrunhul mo
doubt because they expecied the problems to
be solved in:tunu-:Euqmln Convention on

this a difficult and perplexing issue. 1t |

"tllr.lhnn This perhaps supparts the view

ot u weie never intended to fall

ety ke et

ore betier wi |

:}1’ the Mew York Coaventon. In the
:n.d..hunrw:i]i:ﬂﬂufmn:uﬂh:

that exceplion 4}ni|hn3runnhﬂunmuﬂn

by to judgments as to the validity

aof arbitratson a both becagse such
jwmnumuﬁudm “prisitration™ bt
mecessarily extend to the construction of the
nﬂmmhﬂ the parties; bt
alsn and pri ¥ becagie there are sokbid
practical and policy reasons why the jodgment
of the firet Con Stmte 10 prOMBOEHEE Of

ic when the Rome
_!'m':t und in any cvent

does pob ppreements. The
point i be decided in accordancs
with law principles of privaie infes-
mnticnal lnw

Mr. Dunmng submitted that the guesbion
whether the Centrocon claase is incorporated in
the bill of lading is governed by English law as
being the lex foni. He relied inter alia on the fol-

bowig:
1. Engiish iples of private miemational
law (1.2 the fan) govern the ascernmnment

of the proper law of 3 contract, mcloding
whether the parties have made amy cxpress of

ity of the arbitration |

munation of the proper law. M nTEIL:IJ
| on Mackenaer v, Feldia, [1 ‘s Rep.
448§t pp. 455 and 458; 2 . 590 al
PP S5 and G600 (whe nning MR

! af the Bl in the abtsence of any incorporatson,

' | caussc differs from the lex fon) 1o consider at a

| “"Wider still and Wider; the bounds of Austra-
| lkam exerbitant jurisdiction’™ {commen

implied choice of proper law and, if not, the
ascertainment of the so called “eonmecting fac-
o ; I:'nmpagnir ad' Armemeni Marifime 5.A
v. Compagnie Tuniiedse de Mevigation 5.4
[1970] 2 Llayd's Rep. 9% a2 p. 117, ol 1; [1571]
AC 572 ut pp. 803 1o 604 per Lord Diplock;
The T. 5. Havprins, [1963] 2 Llovd's Rep. 356;
Dhcey and Morms on the Conflict of Laws, 123h
ed (1999) pp. ¥ to 31; Kabn-Freund, General
Problems of Privatle [oternational Law, 1980

Pp. 242-243

O
OQ~

2. English law as the lex fon should there
govern all questions which are necessarni
cedent {0 a determination of the pr
including sl guestions as to whether
keave oomenied io ferms bean

and Lord Justice Digpl
view that a plea of
been governed
the bex fori)

essed obiter the
factum maght have

law, presumably as

dun Line Special Ship-

. Fay, |1988] 165 C.L K.
Australin) at pp. 224 to 225
ennan and pp. 256 1o 260 ped
audron; see also Dhcey and Mor-

nce the proper liw has been ascertaned
with the lea forl, it may be
in some instances (e, where the lex

secomd stage of the investigation whether,
accopding to the proper law, the srbitration
clause forms pori of the contract; see Briggs

Oceomic v. Fay {mp}] in |1'5'IE||LHCE (8]
216, That does aot arse in the present case.

Mr. Dunaing also submitted m the alierma-
tree that, if the question whether the Centrocon

clause s moorporated in the bill of lading is goy-
erned by the law which wouald be the proper low

the baw with which the bill of lading transactson
has its closest and most real connection s Eng-
lishs larwr.

Mr. Mecon's submissions, on the other
hand, may be summarized as follows

1. All questions relating 1o the formaton of a
contract are governed by that aw which would
be the proper law of the contract if the contract
wins validly ooncluded (“the pulabve proper
lnw""); Albeko Schumaschinen AG. v, Kam-
borign Shoe Machine Co. Lid | |]I;|f|',-| 111 L1
519, The Parowth, [1982] 2 Lloyd’s Rep. 351,

United Kingdom
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Dicey wnd Morrs (op. at.) Llth ed [(1947)
p% 1197 to 1201; 12th ed [1993) pp. 1248 1o
1254 |

2. The pul:“i_u: proper low governs not only
whether there & o Binding contrace, which is not
the issue in the prescni case, bt also the guaes-
tien whether the contract contains a particular
term such as an arbitranon clause: the
Emperor, (Mo. 1) [1989] | Lieyd’s Rep, 548 a1
pp. 552 1o 593 per M. Justiee Hirst and p, 554
per Lord Justice Lioyd (AL ]

3. In the present case there are two different
arbitration clauses which may have been incor- |
orated providing for artitrabion o Paris o
Enndﬂn sccording 10 whether bill of ladmg |
meorporates (i) the comtract of July 33, 1 {
{arbitration in Pars) (ii) the charter-party fix-
e of May 7, 1991 as set oot in the “recap
telex™ (arbatration in Pans) or (i) the fixtore of
Maw 7. 1991 as orally agreed (arivtation in
London). In these arcumsances the guesti
of iscorporation cannof be amvwered by
enée to the law which would be the
ol ope or other of thews CoRIFECTS

L k in Mack-
Hm -l.!u‘.fl,ﬂr 602, Ches-
Fvate [nternational Law,
73 Tawosirs this coneepl:

usue affecting the wvalid ore-
1 ract should be determned by
f law objectively sscertnined. it fol-
that, in cases involvimg arbatration or
ol jursdsction clauses, no inference
uld be drawn os 1o the mieations of the

4 I the proper law be ascertnined in accord-
ance with this ap'pm:dl. the law with whach the
bill of loding has s closest und most real con-
nection is French Inw,

In the literature there is much discussion of
the question, where the issue relaies to the con-
sent of the paries to o choice of law, arbitration
or jurisdiction classe, the Court should spply |
thie lex fon, the law whech the parises parport (o
chose or the putative proper law ascertamed
on af objective Basis, This an undecided ques- |
tiom of considerable difficully whach 5 answerncd
for mosi contracts concluded after Aper. 1, 1991
by art. 8 af the Rome Conventson

Smce the Conventon does not apply, [ begin |

by considering two decsions of the Court of
Appeal.

In The Paorouth, (sap.] the stion for

| decimon was whether leave should have been

given to issue and serve & writ out of the juns-
daction under B.5.C., O, 11, r. 11} on the
ground that the plamd e seeking to

cnforce a contract whi iz terms or by
implication was oo ish lsw, The
alleged coniract was ﬁ of the veisel said

to have beem cop rulﬁ:riunf:ﬂu
messapes conclufled Befween a broker acting
for the pluntifis 3pd 2 broker (5BS) said to be
scting for thethdefendants. A telex from SBS to

bich was said 1o evidencs: the
i providing for acin-
mdon. At first istance Mr. Justice
5 he then was, set aside service of
on the ground that the arbitration pro-
siotyy should be ignored. This decision was
ersed in the Court of Appeal on the grownd

-\, that, if the case were tried, the Court would

probably apply the putative proper law of the
pontract, o decide whether there was a binding
contract between the panies and, as it was argu-
able thot any contract comtzined an English
arhitzation clazse, it was also nrguable that such
contract i concluded was governed by English
lzw. The beading j wis given by
Tustice Ackner at p. 353,

It is clear that the keamed Judge's attention
was not drawn to the efueialed in
[Chcey & Morris's The ict of Laws and |
reler to the current 10th ed. r. 146 af p. 775
wihich is in these terms:

The formation of a contract is governed
by the law which would be the proper law
of the contract if the contract was validly
conciaded.

Dicey then on 1o discuss the principle
in some dftﬁltr;hmn;mmEqﬂrh auth-
ority in which that principle & 1o some extent
illustrated and dealing with the academic and

ilosophical criticsms that can be made.

. Longmore says of course that that prin-
eaple is a well undersinod and aocE CIRE
and although it was pot referred 10 by either
Counsel — Mr. Gross was not in the Coar

below — it must have been in everybody's
mund.

With great respect, | am wholly uncon-
visiced by that propmition. The paris of the
judgment to which 1 have referred indicate
ipute clearly to my mind that the spphication
af the ive proper law seems 1o have
m evervhody's aitention i the Couris
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It is now accepted im thas Cowrt, and clearly |
was mol so accepted o the Court below by |

Mr. Longmore, that if this case is besrd then
the probabilities are that the putative

low, numely English low, will be Iﬁ
resaive the maoe: 'Was there o bioding con-
tract between the parties? The leaned Judges
was, therefore, in my judgment in ermor in
saying that he must treat the arbitration
clawse s neatral; the srbitration clsuse had
the important result of making the proper Law

nfﬂmﬁ'q!.ﬂﬂ#ﬂﬂ;:.r{ﬁhiﬂm higher |

thian is pecessaTy)

What made this came & case to which
R.5.C.. Q. 11, v. 1NN ied was that it
WS 8 B contract by ifs terms or

was by Englsh low,

Thﬂthu:hth:umdlud.p: by reason of

not having his attentson directed to thes pon- |

:lph: wromngly reached the conclusion that he
the arbitration clause. He

':I'luunwdll the conclusion that there was |

no English Ik, And there bemng oo English
link, a5 he said in terms, he was thrown back
om the prima facie rle. [t seems 10 me thar if
there was no hak, a hak whoch mades
the eontract by its terms of implication gov-
emed by Englsh law, one did oot need any
prima {scie rule. It was not within R.5.C.,
0. 11 r. MK akthough strangely

that wns conceded before him by the

mhin':-rwmur-|

nol escaped criticam; see
, op, cit., 11th ed.. {1587)
{tnnjy‘z:dumthhumblt
s of Q. 11, r. J{1Kf) thas, at a |
trnl, the Court would apply English law as the
putatrve proper lnw of the contract, a matier o |
which Lord Justice Ackner agum rnefurned |
{p. 354) when considenng whether, as o matter |
of discretion, servies out of the jerisdiethon
ﬂ:um]dhtlahw-d |
The Parouth was followed by M. Jus-
hu:[-hntndﬂ:: of A in The Atlan- |
e Emperor (Na, 1) (sEp.) , DOCE Again,
the fssue was whether service of proceedings |

ot af the jurnshction should be permitted , this
time under B.5.C., O, 73, r. 7[1) which sanc-
tinmed sueh service *proveded the arbitration 1o
which the summons relates is governed by Eng-
lish law." In desmissing Impianii's application
to st aside the order for service out of the juris-
diction Mr. Justice Hirst said (pp. 551 10 533).
Mr Grross sought to uish the present
case on the ground that whereas in
Parowh the guestion ai issue was whether
there wad m Exmdence any hnd.ing
{there being o despute that soch oo
mn exasience, contained an arbitrabiog ¢

tmined an arbitranon ¢

In my judgmenit thi i
Dhicey's fule as m%
i ol & disputed part,

mation is med b
d be-dtpmpg:i:w of m:
f that part was vabdly con-
pfitative proper Law is manifestly
W, having regard to the term of the
el arbitration clause quoted abowe.
eonclusion 18 amply sufficent 10 found
juil ':tm-n ander O, 75, r. T since, a8 under
0, 11, the pluintifil peed do no more than

citawhlish a good arguable case.

it decision was upheld in the Coun of
ﬁppt.l] Lond Justsce Lll:r]rd. gave the leading

judgment,

The Judpe held that he was boune by the
decision of the Court of Appeal in The
Parouth [1982] 2 Lloyd's Rep. 351 10 decide
the sécond point in favour of the plaintiffs
The facts of The Parouth were similsr to
those of the present case, the ion heing
whether there was a bi comtract

wnur.nin The Court held that
question would be decided by an Engish
i mﬂnnn:wﬂlpmm:
which, since there was an English I.'r|:|11I'III-I'.'r|'I
claase, would i all probabilty be held 1o be
ish Law, i the case fell within
R.5.C., 0. 11, r. 1(1}

Mr. Gross sought to distingzish The Far-
outh on the ground that in that case the ques-
tusn was whether there was o contract at all,
wheress in [he prosent case i B commion
ground that there was a contract] the gues-
uon bere = whether the contract contained
an arbitratson clause, 1 accept that this s a
thstinction an the Eactx. But 11 makes no dif-
ference 1o the principie stnted and applied by

QQ*
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the Court in The Parouth, by which we are of
course hound, = was the JTudge, Mr. Gros
reserved e mght o argue thar The Parourh
wis wTongly decded Wie are nof reguarsd o
cxpress any weew on that question, It s sof
ficzent 1o say Lal wh my pudgrenl (© Cannol be
distingusshed
The passages which | have ciled are af least
highly persuasive nuthority that, wherne this cam |
e done, the pulialive proper law shounld be
applied 1o the guestion whether a divputed arbi-
tration elame lorms part of o contrsct and that |
the asue s poverned
. by the law which would be the rapeT
lnw of the entre comtract if that 'p.lF:l Wik I
validly conchsded. |

It o however nol possible, a3 Mr. Meeson |
concedes, (0o apply ths principle to the present |
case, since there are not one bal two possibie |
artration claees which may have been lTlmru

pornted ench sugeesting & different pfﬁr law
Thes factor seems fo me (o dstinguish \

ent case from those of The Porowih
Adanric Emperor (Mo, 1), Mr. .
fore has 1o argue for & somewhat difl

cept, that of the putative proper Lo
om an objective basis. Despite th

this concept 10 SUCCEssIvE
and Momh's Private Inie
mt, &% far as | I',nn-n'

in any reported case.

[ tum o mnslﬂ: 1 Argumeni
based on the Ii: 4% ecEnon
in Cceamic up 1. In that case the
respondent ed on board & Greek ship
J|:| '|.I1.|= in Cireck waters begin-

at Piraeus. The booking for the

cn made in Mew South Wales pnd

e of the baoking no mention was

i the 1erms of the ticket which included n

E .-‘.'u:i[

agamnst the Cheeanie for neghgence
hefore !Iu.- Supreme Court of New South Wabes
and Owceanic then applied for & say relying,
inter alin, on the cloose. It was beld by the
whaole Court, applying the lex fon that the con-
ﬂllh‘.!rl'l'.'n af the teket did not form part of the

“I J'u:m:: Brennan said (pp. 224 1o 225):

It may be thought that the terms of 4 con-
tract should be mceruined by reference to its
proper law Bt for the pu of deter-
mumang whether the contract of carmage was
made when the fares were paid o J.M.A
Towrs i Mew South Wales and whether that
conitact contained the exchurve foreign -

diction clamse set out in cl. 13 of the tcker,
the vyatem of lnw by reference 1o which those
ﬁmmmmunhmmdnmbuﬂm

d by sssuming that the cmirac! comtamed
the clause. The question whether a contract
has been made depends on whether there has
been b consensus 8d dem and the ierms of
the contract, if made, are the subject of that
oohsensus. Al all events e are the issues

which an Austra art  mecessarily
addresses when 1_g determine the
exisicnce of spal law of ths

::unhur:gudmlllmtm
Ih!l'.l.itnh‘:lnd.mi_lny[nmln
law which the parties have mcor-
inio thelr commumestions, buot i
the mumcipal law o deternmine
r, in those circumstances, the parthes
|:h:dnmu:dl:hmuﬂwhum
Ltnﬂdmﬂwn:l Mackender v. Feldia A.G.
per Diplock L.J. Thare & no systerm olher
thin the municipal law 1o which reference
can be made for the purposes of answering
the preliminary questions whether a contract
his Becn made and s terms. Mr . F
Liping, “Formation of International Con-
tracts” Modern Law Review, val. -t'lﬂ!l':l'ﬂ},
p- 169 [an article to which Gaudron J
drawn my attention) descusses the m
why o |8 mappropriate to determine those
questions by reference to the so-called puita-
trve proper law of o suppoied contract,
Mry, Justice Goodron (pp. 256 te 261)
adopied the same approach:

In general terms. the rights and obligations
10 & coftract ane 1o be ascertained im wocond-
ance with the pr
In the context
whether the amad gresd
i term of €. 13 is primarily relevant o the
issuc of whether & stay should be granted.
However, it may also be relevant, in the cos-
text of the broader issucs between the pas-
tees, 10 the ascerizinment of the proper law of
their contract, should that seed to be
decided. If the question whether the parties
iftefided ta be bound by cl. 13 were to be
asked 0 the coune of ascertaiming the proper
lnw of the contract. it would in my view fall
for angwer n accordance with the lex fon,
althouigh this s nod a matter which appears to
have been authortatively decided.

She then referred 1o Lond Diplock"s speech in
Compagnie d'Armement Moritime §.A. [sup. )
p. 107; p. 603 and contimaed:

i
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The above stalements suppon the prop-
osition that the lex fon determunes (1nter ala)
gueshions & Lo the existence, construction
and vahdaty of terms bearing upon determs- |
nation of the parties’ agreement as to the
proper kaw, Indeed [ think that mius be so, |
the guestion of what 1s the proper bw w one
1o be answered by npplication of the lex fori,
mt“wmh ut:'rmh: to that

af i M i

OF any other biew. In other words, 41l ques

tions which are necessanly antecedent to a

determination af the proper law of & contract

masi fall for answer m accordance with the

cx for: see also Mockemder v. Feidio 4.0
1 Cheshire and Morth, Prvate Intermateonal

Law, 11thed. {1967], p. 477,

1 have to say, wilh the greatest LAhat
can sec objections to this Justas | do
itr each of the alermatve solations which have

been adopted. Mr. Hnu:.m.ihlrudtmnd
commented on the fuct that the Hhagh Coon
gave no weight 81 all to the putative p baw |
of the contract and, to get over thas i Iy, |
be supgesied a two-stnge approach:
, opee 11 haa bees held thal theie @ a
proper lnw, the lex ford should be seen to

drop owt of the picture and allow the prope:
l:'ld'l

Inw to take over guestions of walidity
incorporniaon of terms

have considered whether, soor
lnw, the clasie i
woach of thes
wsitimend i
be the
clause
e
Secidad |
thati the
more
sdvanced e of the lex fori; namely
that the »g of the forum should not be
decisive on = pdamental &n ssoe of coafhic:
ulhmuﬂu:nnmmduhdm'utlm
tract and that it s proper objective of private

international law to provide abjective eriterss
for deciding such an isswee which ane not depen-
dent n:hulnrmmwlti:hi’rhmml:-:l
decided, There has for some time been 2 con-
siderable measure of suppont in the literature |
for the wiew that theee msues should be decided
by reference to some combination of two con-
cepis, the putative proper law and the lnw of

the eountry in which the parties, or one of the
parties, resides or comes on business, o view
which has resulted in ort. B of the Rome Con-
vemtion

In the rother umesoal carcumstunces of the
present case | have been pressed by Mr. Dun-
ring with argements in favour of spplying the
lex fom and by Mr. Meeson with reasons why 1
shoudd apply the objeciive palative proper law

While [ have indicated why 1 do pot fimd Mr .
Dunning’s arguments entirely persuasive, |

have not s0 far comsidered the oconcopl
which Mr. Messon contends, The da
about this comeept is that under

L

private international low the partes

very fow exceptions, are allowed, cofylete
automomy 10 su bt any aspect ontract
o I.I.'I;’u they may choose; | o enee-

1 chivice then the g nppprinciphe af
English law i that the governed by
the system of lew with & TFRnsaction has

the chosest and mos nection. The pres
Lntase can be relevant to
[F. in the pressnt
case, | were hat the guestion of incor-
pOTATIGN by the putaiive propet lnw
|in|:rr|.n rl:rl.unn clause that may have
rated, | would n-:l:manh be

'l'ﬂ.'l'l:ll‘!lil mssumption that no sk

e iy incorporated and deciding both

i and second stages of the enguiry on a

which i no more likely 1o be coreect than
were to sscerain the pulative proper liw on
gither of the other wo possible msumptions,
namely that the contract incorporaies a London
arintration clause ar that it incorporates a Pars
artatration clause. Accordingly the concepd of
the objectrve puthtive proper law B N0 more
rehiable a tool for d:tcm:mnﬁmhz questson af
incorparation than is the lex It is Bﬂhﬂp&
for this reason that Lovd Justice Digplock
referred io the concept a8 “'confusing” in Mack:
ender v. Feldia (sup.) p. 457: p It may be
that some such concept may have to be applied
under arl. B{1) of the Rome Coovention where
there i a “battle’ between 1wo o0 more differ-
ent sets of standard terms ench choosing differ-
ent laws and jorisdiction [see Dhcey & Mo
op. ai. 1th ed. {19%3) p. 1251 apd contrasi
e, the Entopean Coneacts Convention,
19491, par. 4=29]; bul there 18 10 MYy YiEwW N0 kagi-
cal reason either of Iinnclpl-c or authonity why
this concept should e applicd where commen

| law principles of private internatonal law sl
| p'l"l'."lll]

I can now state the conclusbon at whach [ have
arreved, It is well esiablsshed that ths Coun
appiies the law of Eng]rmd to decade all d1|.'|;|1.|1¢|

United Kingdom
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that come before it unless and to the extent that
it s demonstrated that, either by statiate or by
Englub rules of prvate international kaw, it is
rcqu.ircd to apply the law of some other
coumtry. In the present case it has not been
demomtrated 1o my sotisfuction that English
rubes of private inlermational law require the
Court 1o apply a law ather than English law. Om
that simple ground 1 concluade that English law
must be applied to deiermine whether the
Centiocon clawse 18 inconporuted into the bl
af lading

in case I am wrong on this maner | shoakd

it might well be that the fact that they were
issued in Rotterdam in respect of poods
lpaded there would conclusive. or ol

lenst & powerful khd that the proper
law of the contr they might gre
rise would be th Metherlands.
Accordingly, ible incorporation of
any arbitrats i 1o be 1 womld
have held ihe pr law aof the Bdl 1o be French
law. B ac veason | have given [ conclude

i *PFly Enghish law 1o determine the
rcorparation.

perhaps indicate what law | would have heid m@ ;ﬂ&;w ocon clius inoon oo

be the putative proper law of the hall of ledi
had | sccepted Mr. Mesion's subwmisson
this gieestion has to be determined
the possibality that any arbatration
be incorporated into the il In
wiould have fownd that the bi
express or implied chance of prop
the guestion has 1o be dete
to the system of law with
has s closest apd o
Honythemt v,  Comsum@rnweah
[1951] A.C. 201 at p¢ NG

tors linking the s ot

connection;
of  Awniralia,
re are sirong fac-

nch shipper and the bifl
gd m Franee to the order of
re are some factors inking the
English law. The stronpgest of
at the carrsage was to an English pom.
uph weaker faciors, are that there
quirement 1o nofily Grosvenod, an Eng-

the transaction 10 German law 88 thas was
the law of the vessel™s flag

[ would have had no doubl 1in thess crcum-
stunees, had 1 accepied Mr. Messon's sub-
missaon, that the system of law with which the
bill of lading transaction has its closest and most
redl eommection & French law. The f[=ctors
pointing to French (s are strong in themeslves
They sezm to me to gun added foree from the
fact thati there 1% force a =21 of inlernabonal
fubes fof determiming the righits und obligations
of parties to a contract of carnage of goods by
se in the shape of the Hague Rules and the |
Hague Yisty Rules which require as a condition
af applicability, mter alia, that the il of inding
is issaed in & Comtracting State or that the car-
mage & from a port moa L':nulu::mg Cage. |
refer in this connection to o dicium of Lord Jus-
hige M’:g;n-.l. m Coar Limes Lid v Hi o
Vieder N1, [1972] 1 Lioyd’s Rep. 52 at p. 59

S0 far as the bills of bdeng weie concerned,

| Lioyd's . BC.A, :
Jrl.iri.m'm“.? : )

number of cases have come before the
uris where the prnted form af the bl of lad-
ing provades for the moorporation of & * .
party dated bt the partes have
omitted to fill in the biank. These have mesthy
been cases where there was a head charter
between the owners and the head charterers
and g1 l=ast one subcharier between them and
sub-charierens who were also the shippers. The
bill of lading in these cincumstances, as well as
bemng an ackpowledgment of the poods and a
document of title, contatns or evidences a third
contract of carmage between the owners and the
shippers. T ¥ ihe cwner has no knowiedge
of the sub-charter and the shi has no
knowiedge of the head chamer, Une may sus-

1 that in these citcumstances the date bas nat

en filled in since the parties, or more prob-
ahly their agents a1 the port of shipment, wess
unabic to agree which charier wis io be
wentified 1n the ball. If each had been ssked,
each would have given o different answer,

1 was referred 10 two cases in the Court of
Appeal and two at first inance in which thes
ki af lem has recently besn conskdered;
Pacific sex Co. v, Enfre Riog ©
Maviera S.A. (The S Nicholo), !i ] 1

Bangladerh

ar v. Hemry Stephens
ping Co, Lad., (The 5. L5 Everest), [1981]
F| d's Rep, 380 (C.A); KIS A/S Seateam &
Co. v frag Natomal O4 Co, (The Sevorma
TMT.I.H- 3] 2 Liowd's Rep. 540: and Mavige-
sione Alta lralio 5.p.A, v. Svenska Perroleum
.qd;f.r]"br MNes Mairend), |1988] 1 Llowd's Bep.
43

Mr. Dunning sabmitted that the effes of
these authorities & ai follows: (1) the absepce
of a date s no impediment 1o |Incorporation;
{2} there is & presumption in favoar of the head
charter being incorporated, thes being the con-
fract to whech the owners are prior parties:
(1) the Court lenss in favour of mcorporation of

Fy * THE
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& woyage charter, rather than a time charter or | Bclent to give to the other

ather long Tefm coniract

Mr. Dunping therefore submined thae,
applying those principles, it should be held that
the hill of lading meoorporanng the wovage
charter concluded on Mar. 7, 1991

Mr. Meeson made, in outline. the following
submissons;

1. The words on the face of the bill of lading
are, ay a maner of constroction, iBcomuistend
with imco tion of the voyage charter of
Mar, 7, 19491 but arc consisienti with incorpor-
:ﬁ of the transportation contract of Tuly 23,

2. Had the blank been completed nt would
it have referred to the voyage charter of Mar,
7, 1991, Mr Meeson relied on o namber of fac-
tors such as that the ball of lading was presented
u: thie inm drawn up by the shippers o the

Im- :h.". T L1 T
nhhpdln s o & presenied’;
and that UMCAC on Feb, I7. 1991 hsd

mm:dlh:u'q:nuuﬂurdmnmmmpm:
the hill o that yable as
1 charter party daned 1t.]:| ] 1'?90‘ {this
it was said . an error for July 23, 1900)

3. The bill of lading can enly incorporate a
which s in written form &t the

date the bill is sxued. Al thal date the voyapge
charier of Mar. 7 1991 was not i wTitten form
Ewven if the “recap telex™ of Mar. 7, 1991 & 2
document capable of bemng incorporated
reference inio the bill of Inding, it contained
mention of 3 Lonmdon arbatration clause

s Jmportant in mnmd:nn!:

[0 drlw n clear distinetson
of comstruchon of the bill of
pre hand. and as o
) I:He notice of the terms of the

whether redsol
contract wak given by one party to the other af
the time the contract was , on the other

riy notice of the
incorporation of & term in the contract for the
Court to regand 1t 25 foir and ressonable 1o haold
that the secomd party has consemted fto be
bound by that 1erm.

1 draw attention 1o ihs distinchon since ot
tmes it seemed o me that it was in danger of
being overbooked im the course of argument.
When seeking to resolve questions of construc-

| thon, evidence iz admumsible to idennfy the

Ouestions of construction mvolve looking at the |

contract as a4 whole including the nciual words
wsed angd taking into sccount the surrounding
circumstances i which the contract was made
and its commercial purpose as known fo both
parties. Cuestions of pobce are normally a
marter 85 o whether one party has dome saf-

chartef-party referred o but 1t W nod 'pﬂl.'lﬂl.l.'n-
ible to take account of pre-contractual rrrgml
ations. Thiss it would mot be permissible 10
account of what mstrochons were p'r:n by
shippers to their agenis as io the d

imserted in the Wl of lading, nor, h i

dence had been available, as fo ant n'mn
between the mastes, or ship's a the ane
k)

hand, and the shippern' a the other.
before the bill of lading If, how-
ever, the question is wh
resunahble aotice 10
ation of a 'PHITII:'Hi

OWHERS EEVE
- of the incorpor-
m the Bl of Bding.,

then i maght !.a '.- o have reghrd Do
re-comiiraciua

In I!h= pr 1l~n- I-I-ﬂTI‘.Irl'S of constrsc-
Hon we sedl) in lr;umtru first whether the

I:ul.l -:-r enpable of moorporating &
whowe terms have not besn
to whr.u'l,g by the time the bl of lad-
: wecond, i s, whether the Wil of
innurp-:l-m:; the terms of the vovage
of Mar. 7. 1991 or the contract of
ightment of July I3, 1990 or nerther con-
tract. As o the guestion of notice, Mr. Meeson
i&d nod raise this % but he placed con-
siderable emphasis on the fact that neither the
telex nor the nomination of the vessel to
u L referred 1o arbitration in London. In
his skeleton argument he sabmitted that “it
would be commercially absard™ if the failure of
the ageni to mseri the date;

. were to have the unforesseable conse-
gquence that o London arbitration claass of
which the shippers were completely unawane
werne 1o be moorporated
[ begin with the question whether, & a

matier of comstruction, the bill of lading is
capable of incorporating & charier-party whose
termd have not been reduced into writing. [ do
not kmow of any case in which it has previously
becn contended thal an 1ACorporsbon clause m
a ‘bill of Indeng can have the effect nl'm:m'pl;ln.t-
g oral terms which have not been reduced inio
wrting. | was referred to Fidelitar Ship n{
Hﬂ]

Company Lid ». VID Exporichleh, |1
Lioyd's R 113 m 120 and 121. Tt was
there held that o bill of inding issued on Oct, 23,
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196 |r|i;i,:rrFu:|r.a:h:|:| o charter dated O, 6, 19610
and mlso an sddendum to that charier-party
dated Oet. 12, 1950, 12 was not suggesied that a
collateral oral agresment, had 1t not been
redaced to wiiting by the addendum. would
have been mcorporated

There are, | think, several factors all of which
support the construchion that the bill of lading
mcorporates only the terms of a charier-party
which have been reduced 1o wrinng. First, the
wordy “in scoordance with the Charter Party
dated™ woubld seem more apt 1o refer 1o an
matrumedl 15 wling than 1o an oral comdract;
cf their dervation from the Latin carta parista
{Serutton, op, at_, 1%th ed. (1984 p. 3 note 16).
Second, a bill of nding is a transferable docg-
ment and one might expect that, if it incorpor-
ates lerm by reference, then those Im.:h-nuld
be asceriamable and capable of being referred
to by the party (0 whiom the Wil s issoed and by
any mdorsee 10 whom the bill may be trans- N
ferred. The terms af o written docoment
readily mscertninabis by the bill of lading
whereas those of an oral agrecment
Third, this bill of lading would
arbitration clause of asy chamer-
ated o the Wil An arbotratio

vpe of ngreement which is only made
i 'A'rI.IJI.'I!; The Arbatratio . 1950 onky
|=|. i0r an agreemen; - REE g X2,
The Mew York [‘nﬂv: bon Yoy art. 11 ies |
only 1o agreements n . It would be
strange if the bill re capabie of incor-
porating an agreement which fell |
outeade I:I'le n Acts and could ot be
enforced u Mew York Convention

'n.ll:lmth:d that it muast often
i a charier-pariy has not been
the time the hI]I af ladhing is 1ssmed
it might produce unfortunate rmuh:ﬂ
cases the terms of the charter-
were nod ipcorporated in the Elﬂ Hr
ng poisted ool that what in prachce aor-
mally oocurs is that an informal fAxiure & con-
cluded by telephone, telex or fax; thay thas
conststutes 2 hinding comtract; but that the
parties later draw up and execuie o formal
ehartes-party which is back-dated 10 the date of
the fixture. If it were necessary thai the charier-

rhidhn:n excruied by the time the all of

ing was msued, then terms which were
|:11|=r|-d-|:d to be moorporated inio the hall of lad-
img. might be held not to have been incorpar- |
aied and that in some cases, as & resul, the bill |
of ladmg would nod contom the terms necessary
for it 10 funchon satsfaciorily as a coniract of |
CEFTIOEE.

I see the force of these submessions but in my

judgment they should not be pressed too far, If
a formal charter-party has been exeouted in suf.
ficient wme o be senl or shown to the bill of
lading holder when he frst demands w be
shown a cogry, (and if the date an the charter-
party s earlier than that on the bill of lading), |
do nat see why the Court shoald go behind the
date which lp‘p!lrl on thg charter-party or
should investignie whe

wais pxecuted before af
In the present case
executed by this 4

fwn  yeury il wias  mswed. M.
Drumming’s can only suggest, &t
muosl, thal an oral contract is evi
by a i such as a *
the L g in that document may perhaps
be uplhl:nlhmn;incnrmuim
: The argument canmoi reason-
mﬁ:ﬂmhumwmluml
15 not comtaned in or evidenced by

document at all, s capable of bemg meor-

, porated.

There are, however, i my view rather maore
fundamental reasons why it would be commer-
cially unsound to hold that, on the proper con-
struction of the bill of lading, it is capable of
incorporating the terms of an oral contrac
Bills of ng are trarsferrable d-m.'uu.-uu
which come inte the hands of consignees and
indoriees who may be the purchasers of goods
or banks. The transferec of the bill of lading

| does not, kowever, take precisely the sume con-

| tract as that made between the shipper and the
shipowner (of which the bill of is merely
the evidence). What is tramsferred 1o the eon-
signee of indorses consists, and consists onky, of
the terms which appear on the face and reverse
of the bill of I.ld:nd; Thus collateral oral terms
are nod iranslerred; we Leduc v, Ward, {1B88)
N O.BD. 475, The Ardennes, {lD‘!ﬂ] Bd
LLL.Rep, 340; [1951] 1 K.B. 55. This rule
facilitates the use of bills of lading in intes-
national commerce sance 1t conblies 0 prospec-
tive transferee of o bill of lading 1o see, merely
by inspecting the bill, whether it conforms 1o his
contract (whether it be a sale contract or a ketter
of credit) and what % amd obligations will
be transferred to him if he takes up the bill. The
iransfence, oF pios ¢ transferee, need mot
enguare whether any collateral orzl agreements
have been made between the ih.w:: and the
shipowner as, for example, warver by
the shapper of amy obligation u.ndm:lu-n by the
shipowies in the hill,

Where the il of lahing mCOrporaies 3
charier-party, preciscly the same proscaples
should in my judgment apply, save that the




[1994] Val. 2

LLOYD'S LAW REPORTS

in

Q.B. (Com. Cr.)}

udge Diasonm, OLC.

rights and obligations which will be or have | provading for arbitration m London was meos- )

been transferred to the consagnes of indorsee
mre mow wet oul in two documents, the bill of
lning and the charter-party. Once aguin 1he
transferee should not be affected by oral terms
nol contained in the two documenis. Where a
hall of bading incorporates the terms of a
charter-party, the only e case where
extrinsac evidence may be e 1% where the
bill of Inding does not identify the charter-party
referred 1o, Here ot has been held that the
phsence of 2 date i the ball n!'lll:lm.;d.nu mit
mg.l'uvl: the rent intendson of the parties to

Elm-nu af a chamer- pap.:tg.- The
an Nichodar (sup.). This gives nse fo the
exceptional position thal evidence may be
ldunﬂi:tmdmtl.f:r the charier-party referred

ﬂhun]dum}lﬂ:ﬂb:dﬂnmmlmme
transferabulicy of klls of lading and to their use
in infernational trade o hold that an meorpos.
aticsn clawse in o Wl of lsding is capable of
incorporating 8 charter-party which bas pot
e rudm::l into whting. Such a decision
would involve that the transferce would be
affected by collateral oral terms which do nat
appear in any document. Even where the
charter-party had been identified in the il and
where it had been supplisd to the prospective
transleree before he toak up the bl he would
wiill be unable 1o ascertam what nights and obli
gations would be transferred 1o him merely §
Th:mdmmlunm .

fat, as a4 matter of the
Wl of lading. it does not
a of & chaner-party which,
1E\h pill of lading & smsued, his nol
=duieet] to writing. For the reasons given
earlber an ordl eoniract, evidenced only by a
recap felex, does not seem to me 1o ify for
this purpose. | showld Mdmwwm.ﬂl
arn wrong on thee, T wouold still conclade that the
bill of lading dots mot on its tree construction
incorparate an aral agreement for arbitration in
London which, at the date of the kil of l-i'lliﬂ%.
was not evidenced by any document &1 all N
folkows that the charter-party fixture of Mar, 7,
1647 was not mcorporated m the il of |lading
and that, if | am wrong on this, sull so elause

poraied

I these crrcumilances if i oot strictly aeceis-
ary to consider the second point of constrac-
tion, whether the bill of lading incorporates ihe
terms of the voyage charier of Mar, 7, 1991 or
the contract of affreighiment of July 33, 1590 or
neither contracy. This only arses o | am wrong
on the Arst point and of an oral contracy
capahble of being incorporated.,

The Courts in the cases referred 1o by
Dunning have amempted to give gubdance
havw swsch 0 queshion of comtruchon

ched. It should be remnembe a

1 such nuthorites do no more than
puidelines for ascertammang the of the
rties. As wos said by Lor 2 Roskill in

he San Nichiolas (sup. ) o Qé,
Clne canndl genet ) cases but it

1k the duty of the 0 seck to give an
intelligent me A commercind doou-

menl af this

In soms u-ﬁu been smd. approving B
pasiage i o Charterparties. 181h ed
thol} there &5 a *“normal rale™ that;
ral reference will normally be
a5 relating to the hesd charter
is the contract e wheeh the ship-
er, who msues the bill of |ading 1 a
[ The San Micholar (sup.) &t p. 11

warm (sup. | p. #44 per Mr, Justsce Lioyd. )

There may indeed be reasons for adopting thas

approach as, for example, if it sppears that the

words of incorporation were designed to give

the owners & bem on the ca for f!'!l!_h! or
demurrags. A bill of |sding. ef, if & bi-
lateral contract snd while weight should be
given (o the presumed miention of the masier
who signed and issued the bill, equal weighi
miasl be gpven to the mienhon of the shipper
who normally draws up the Wl and presents i
i the master for signatere. In some cases, as in
the present, he also wgns i1, though ihis is less
LN,

The mamn factor 8 favour hobding thar the
voyape charter of Mar. 7, 159] was
ated 1 that it was 4 charter of a named 1h|p;m |
speafied voyage whereas the contract of July
23, 199, though on & form hesded " Contipent
Girain Charter Party” was for 0 succession of
voyages an ships to be nommated over & petiad
of time by Peter Dohle, The Fnrm-l:' is more
hkely 10 be referred 1o as & “charter- party™
than the latter which can be referred 1o, per-
haps move appropreately, as o contract of
affreightment. 8 “tonnage contract™ o o CrEms-

"%.

r Lord Denmang M.HE. and The Sevoumio

O
X
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portation contract. There is, however, no defi-
nition in English lsw of “charter-party™ and |
proceed on the basis that either type of contract
can be referred 10 28 & chamer-party bag that the
word i more likely 1o refer o the charter of &
named ship for & single vayage or for & senies of
vovapes than to 8 contract for ships to be nomi-
nated. There can however be no hurd and fas)
distinction of this kind Charter-parties for
single voyages ore sometimes made for whips 1o
be pominaied and, where named ships are chae-
tered. the shipowner often retains the rght to
mominate a substibute

hr. Meeson mdeed submitied that the con-
tract of July 23, 1990 was the only charter-pary
which exmsied al the date the bl of |lathng was
fssed. | howe o nssume in consedering this
podnt that (contrary to my decision on the first
poiat) the words “Charter Farty dated™ &r
i:qpp'hﬂ: of referring 1o an oral coatracl o
denced only by & “recap telex” sinee,
not, the point doss not require further coig
stion. Hut, even i | make this assumpilon™N
words guoted are in my view morag
wontext 1o reler 1o an instrumenigia W
12 an aral contract evidenced Sal

| turn o the commereia e ms for mcor-
pornting either documept ih thefll of lading, Tt

was nol suggested at henfing thid there was
any commercial to Eorporate the terms
af the vayage cb : frerght under 1the

voyage charte
three banipemdRys of right and true delivery”™,
the wo orporation cannot kave been
pvt the owners a lien on the goods
As o demurrage, whale the vovage
e & et for demurrage, thets was Bo
lase in the voyapge charter appiying to
ge and it is unhesrd of for an owner to
exercse & lien for demurrage where this can be
aimed from the charterer under the terms of
the chaner-party. In the case of freight, what
would no doutl oocur in practice, whatever
construction 18 placed on the Wll. = that
LUNCALC wouald pay freight ander the contract
of affreightment to Peter Doble “within three
days ofter signing Bills of Lading™ and Peter
Diobkle woukd pay freight to the owners wnder
the vovage charer “within three banking days
af right and true delivery”. 1t was similarly not
suggested that terms &5 0 gencral overage or
any ather usaal incident of a contract of car-
rage needed 10 be incorporated. 1t was agreed
that the ferms sei oot i the bl of Ia wonld
enable that contract to function perfectly satis-
factonly as a contract of carmiage without the
lerms of any l:hn.rtr_rapa.rt, h:l:n': Inconporated.

| I turn, then, o the relevant words set ot {n
the bill of |lading
.« . they paying freight for the said goods in
sccordance with the ﬁlnn Party dated . . .
all the terms, conditions and exceptions of
which Charmer Parny, including the Arbi-

tratson clause, are d herewith.
The clause obliges the LINC pay fredght in
scoordance with a riy. It is that
charier-party, an 2 terms
are neoTpo therefiane 10
=k the g i accordance with which

AC to pay freight™.

charter .

The rele 4his guestion i emphasized by
thee t “Freight payable as per T,
ok surpriEng in my view i o shipper

voypage charter of Mar. 7, 1991 was lower thans
that pawvable under the contract of sffreight.
ment. This bhowever was not known o
LINCAC, As to the owners, they bad no resson
o suspect that Peter Dohle was in financesl dif-
feulties or was unlikely to be able to thi
freaght, Tf they had, they would no mﬁm
required the bill of 10 contuin a clagse
identifying the contract of Mar. 7, 1991 s the
ome in socordance with which the freight was to
be paid &5 in Compaais Commercial ¥ Nawiers
g_n;d:fm:ﬁn 5A w cfhl-l'rl Hw::rcrm
I Transporfation relicn .1
starza M), [1980) 1 1_l¢13:i"'1:.“=I 505, 1 do not
think that, in the absence of pProvision, mn
owner would expect or intend that the shi
should pay freight at a rate and on terms

were unkpown to the shi . Prima facse,
therefore i1 seemd o0 me “they paving
freaght . sccordance with ihe charer

party dated"” refer to the only chaner-party 1o
which UNCAC was a party, namely that of July
23, 1990, albeit that the bill of lndang was & con-
tract between UNCAC and the owners and the
ablganon o pay freight B one owned by
L™NCAC 1o the ownens.

vE
weight to two factors; first that the m—hpm
out in the bill of lading are more apt to refer 1o
an mstrumendt in writing than to an orsl costract
evidenced by & recap ielen; second, that the
parties i my view are mone likely to have
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intended the fredght relermed 1o in the hill of
lading o be that defined in the contract of
affreightmeat of Taly 23, 1990 than that defined
i the vOvage chiirter. | therefore conssder, of 1
be materinl and on the msumption sel oul
carlier, thot the terms of the coniract of
affreightment of July 23, 1990 wre incorporaied
in the bl of lading and that those of the voyage
charier of har. 7, 1791 are noi.

Had 1 come to the conclusion that the bill of
Iﬂnlminl:m:cnmmm mearparated nal
only the voyage charier of Mar. 7, 1591 but also
a London arbitration elaise, | woild neverthe-
liess havve found it difficalt to believe that such a
~lause was binding on UNCAC or on an indor-
:.ntul'lhthillul'h; ﬂﬁuﬁmﬂﬁlr.t&
was emphasized . Meeson in sub-
missaons m6d 88 | have eardier found, UNCAC
had mo notice at the ume the bl of lading was
issued that the voyage charter by which Peter
Dwohle chartered the vessel from the owners
contained a Loadon arttratzon clause and they
had po feasom (o el this. Where wide
words of i tion the effect of moor-
poraling terms which would not be genemlly

known to the nst whom they are
sought 1o be e, under English law
the wha seeks to enforce the tern must

narmally show that the term has been fairly and
reasonably brosght to the other " atte
tion; Parker v, South Eaoxern mﬂy

g
Ca.,
(1677) 2 C.P.D. 416: Inderforo Piciure I'..l'ﬁmr{

Lid. w. Soletio Vixu! Lud., |1

.8 433 5o far as | know, such ques
pot 50 T
imeorporation of churtes-party
of Inding,
such
‘e
JSorme
e

i)
lﬂ.ﬂli!'_lr of eargo
onby be § i
fic words, eit bl of lademg or in the
charter- an imtention 1o provids
bor  arbufn authorities are mot
directly here since the bill of Inding
specifically rparates the arbitrathon claase

of whatever charber-party it refers to; The Rena
i, [1978] 1 Lloyd’s Rep. 545; [197%] 1 O.B
377, The Oinowssin Pride, [1991] 1 Lioyd's
Rep. 126, The rights of an indorsee of & bill of
lndhing such a8 Grosvenor should be asceriain.
able from the terms set out in the bill of lading
and any chartes-party incorporated in it and
should not be dependent on whether terms
have faurly and ressonably been hrl:ru!;_h:l to the

notice of the shipper, 1 does however scem
wrang m prncaple that an arbifration claose
showld be held fo be binding on the shipper or

I bill of lading holder unbess it can be shown that

the shipper oughi :':n-mn;.bl}' he held to have
consenied to the clause a1 the nme of shipment

Comclutiany

I conclude that this Coure is bound fo recop
nise the decisbon of the Tribunsl de Commerce
thit thi aménded Centrocon arbiirafeon clause
is et imcorporated in the Wl of lading. Ha

nod 80 decided, | would have concluded,
| ing the matter in accordance with Englu@
that the same resull i reached. This

| My, D'n.nnn'l.g"l siibmissaon thai Lr

the owners entered into an ad hoc nt to
| arbdtrate. | peed not take IETS
ing this submassion which % hased on
the fact that, in replving 1o ers’ demand

for arbitration, Giros
dated July 26, 1591 iPpo

Girosvenor's arbitrator
| specific contentig -;‘ ey of which concernesd
ondon arbitration claase in

pis sulficient 10 say that Mr.
d under protest and that in
1w unable 1o detect any

nt the dispoie was 10 be pesolved by
m Lisndlan
il hear Counsel on the precee lerms of

orders 0 be made in this case. Should the
think that any further =ssues can eon-
veniently be determimed at this stage, | will con-
sider domng so. Al present, however, it seems (o
me that the appbeations before the Court
should be & of in accordance with this
jadgment by making orders as follows
0.5, I Folio Na. I768
I propose to declare that the bill of lading
dated Hth March 1991 did ot incorpoarate a
clause providing for arbitration in London. |
will also declare thai no ad hoc a ment has
been concleded providing for arbitraton in
London, F-IJT.IE‘I 1 wall declare, & was common
pround af the hearmg, that the parties to the tall

of lading comtraci are the owners and
Cirpsvenor.

ul prejudsce fo 1wo

Actipn ['#%] Folie Mo. 1252

{  The only matier to be decded is a8 to the
dare on which this Coun was “first seised” of
| the matier for the purposes of art. 11 of the
Brussels Convention. The test to be applied was
lmid down by the Court of A | m Dresser
UK., Limued v. Falconpare Freghr Manage-
| i L., HWH 2 Llayd's Hl:p 557 at p. 56,
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Pant 3 Chilewich v. M.V, Alligsior Fortune .| i_l_a E
[]‘J"ﬂ] 0.8 52, = p- 523, It wad there held | UNITED STATES
that: DISTRICT COURT

in the ordinary, srmghtforward case
servioe of proceedings will be the time when
the English Court becomes seased.
I vndersiood there 10 be no disagreement
between the parties that the writ in this action
wias served on Grosvenos on Jame 17, 1991 aad |
on LINCALC and Group AMA on June 18, |
1991 If this be so, | shall declare thot this Coart |
was “first sedsed™ of the plaintifls’ claim against |
Grrosvenor on June 17 and of the plaintiffs’ |
claim against UNCAC and Group AMA on
June 18, 19691, Otherwise | shall order by con-
scmt that the acton be staved purseant 1o are. 30

S
>

SOUTHERN DISTRICT OF NEW YORK

June 3, 19494

‘NERS

mm—:m?g
M.V. ALLI * FORTUNE AND
RS
LA

c1 Judge Tenney
— Misdelivery — Rreach — Delivery of
waifrhouse withoud off

founding in 1989 ome of is lorpest Korean cus-
tneneri had been Kyong [

Kyong Il was a large publicly traded
;:nﬂr-marlmfmn.mdhumudum them

wong maimained & Kafean Evvermmeni
lacensed bonded warchous.

In Moy, Jane and Jaly, 195 Chiesnch a
toenl of ,'lmfuund cattlehade 0 f
— Mill delfrvery™. Favenent was 1o be —

by srrevocable Letter of Credit paysble at

tight m U5 doflen agmiswi nvoice and usmsl

shapping docamenis — STALE —
This tramsaction was & comman ane in e Konsen
keide irnde amel win known e s “'stale bl of lsding
u% lehides

cEile were shipped under 16 nego-

tlabde hills of lading issued by seven different ooman
mnﬁw were i defendants in thi
B were comssgned ~TO
THE ORDER OF H?Hﬁ“'ﬂﬁmﬂ Wi
lered W naaly . il mﬂhtﬂmm—
tiom desgnaied the place of delivery m “mll
delivery” . Thas designation obliged the carmem o
trnfisport (e bides o govermmeni bonded wure-
mouses a1 Kyoag 11's factories ol Inchon and Ansan
Chalewsch wete Lo retaan the origingl blls of 1stdisg
wnbil K [l esiahlished o ktter of credn with a
commercial henk

Threaghowt the three month persod dursng
which the hides w several af the
defemdant carmen reservations  abous
reicasang the hides withowt receiving cotber an
ariginal bill of bding, & bask gasranbes or o beiter
of gusranies from the shippen. The carmien were
skt concernnd wiih the mporerns” polesel bank-
raptcy

The carrien delivered it hides 10 the bonded
warehouse Mo leflers of cedii were apeacd and
on Ot ¥, Chilewich asied the delfendani curriers

i
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Document ID: C:%\LEX40\DOWNLOAD\HEIDBERG.WPS

FARTENREEDEREI M/S "HEIDEERG® AND VEGA REEDEREI FRIEDRICH
DAURER v CROSVENOR GRAIM AND FEED OO0 LTD, UNIOKN RATIONALE
DES COOPERATIVES AGRICOLES DE CERERLEE AND ASSURANCES
MUTUELLES AGRICOLES (THE “HEIDBERG")

QUEEN'S BENCH DIVISION (COMMERCIALD COURT)

[1994] 2 Llowd's Rep 287
HEARING-DATES: #, 9, 13, 14, 16 Decembar 1993, 21 March 1954

21 March 1554

CA 4

Bill of lading -- Incorporation -- Arbitratiom clause -- Vess ered for
carriage of grain -- Vessel collided with jetty and fire brck board ~--
Cargo damaged -- Claim by cargo interests -- Whether amended C arbitration
clause incorporated into bill of lading.

Conflict of laws -- Proper law -- Bill of ladi ’Inmrpnrlt:iun o
arbitration clauss -- Digppute betwsen gwners and cargo i t8 -- Owners brooght
gction in France -- French Court decided arbitratien not incorporated --

Whather Court bound by Brussels Convention to recogn
guestion of incorporation to be determined by Englisg

ch decigion -- Whethsr
nch law.

HEADMOTE :

On July 23, 1550 a contract of alfreights
defendants (UNMCAC|] and Peter Dohle Schiffahrt
on the Synacomex form and prmidzl:l for tonngde
a minimum of aix and a maximum of 12 wvoya
shipment from a number of named ports is
option to New Holland. The charter coj

concluded between the firstc
{GmbH & Col. The contract was
ted by Peter Dohle to perform

e :.nl:luding Bordeaux in =hl.mru-tn'

for arbitration in Paris C)'J

Pater Dohle did not have or sel which could mest the cancelling date
of Mar 8, and cn Mar 7 a £fi Heidberg was negotiated over the telephone
between English brokers for e and the second plaintiffs, (rhe managers)
for the first plaintiff Certain essentisl terms were expressly agreed
over the telephone but in of the other terms it was agresd that terms
of the Baursberg charter, \a wious fixture between different charterers and the
managers, would apply. t charter was on the Synacomex 90 form and contained
the Centrocon arbitr clause (with three months limitation amended to 12
montha) which prowi arbitration in London according to English law.

Following the ent the English shipbrokers sent a “"recap telex® dated Mar
7. 1959) ko s which erronecusly referred to the Synacomex form instead
of the comex 90 Form. Mo other written evidence as to the [ixture of
Haidbarg ad, at the time of shipmant.

a bill of lading was issued inm respect of 2,550,000 kg of bulk maize

Heldberg. The bill provided for the arbicration clause of an

.-L ified charter-party to be incerporated in the bill, At the time the bill

ng was imsued the only executed document which could be referred to as a

l:l:.l.r r-party was the contract of affreightment en the Synacomex form of charter

which provided for arbitratien in Paris, Ther= was alse at that date an oral

agreement for the charter of Heldberg which incorporated the amended Centrocon
arbitration clasuse and provided for arbitration in London.

The cargo was shipped pursuant to a sale contract on cif terms concluded
betweean UNCAC and the first defendants, an English company (Grosvenor). The cargo
was insured by the third defendants [(Group AMA] .

On Mar %, in the early hours, Heidberg collided with a Shell jetty at Pauillac
oo the river Gironde not far from Bordeaux. Both the wvegssel and the jetty
sustained damage. A fire broke out on board the wvessel and part of the carge
sustained water damage as a result of fire-fighting operations. The wvessel was
salved and returned to Bordeaux for repairs. The scund cargo was eventually
transhipped cnto ancther vessel and on-carried to New Holland,
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On Mar 1B Grosvenor paid for the cargo and was handed in exchange the shipping
documents including the bill of lading, and on or about Nov 18, Group AMA paid
Grogvencr in respect of its loas, ~

|

Various actlions were broeght in both England and i Framce. On Sapt 23, 1553
the Tribunal de Commerce held inter alia that the bill of lading did not
incorporate the arbitration clause providing for arbitration in London. 1

Meanwhile om Junme 11, 19951 the owners and managers issusd a writ in the English
Court (1991 Folio 1352) claiming various relief against Grosvenor and UNCAC, The
writ was amended to add Group AMA as a3 third defendant. They also appointed an
arbitrator contending that the Centrocon arbitration clause was incorporated in
the bill of lading,

on Aug 5 the owners and managers commenced a second sst of procees againat
Grosvencr, UNCAC and Group AMA (1551 Folio 1768) claiming various iona.

On Apr 30, 1992 Grogvenor, UNCAC and Group AMA issued ting summons
{1551} Folics 1703, 1704 and 1705} claiming relief agains owners and

managers .
*

On Hov 5, 1993 Grosvenor UNCAC and Group AMA coock out %ﬂu in acticnm 1991
Folia 1352 sseking an order that such action together 1881 PFolio 1760 be
dismissed pursuant to RSC, O 18, v 1% and/or the i jurisdiction of the
Court on the grounds thatr the claims of the owners re in both action and

the arbitration were barred by res judicata by of the judgemat of the
Tribunal de Commerce of Sept 23, 1993,

Conwvention to recognize the decision of ibunal dea Commerce that the

The ifgsues for determination were (1) W % Court bound by the Brussels
Centrocon clause was not incorporated im & %1 of lading? (2} If nokE, by what

faw #Hotld the Court datermine whether ause was incorporated in the bil117
{3} If English law was to be applied, w clause incorporated im the bill?

== Held, by QB [Com Ct) | , ©@C)}, that (1} the judgment of the
Tribunal de Commerce seemeod facie to fall within the definitiom of

issues or draw any distincti these and final judgments on the merits of
a case; no objecticn ceould ht to recognition of the French judgment on the
ground that ths parties two seta of procesdinges were not the same sinese
under French law an acti ht to enforce a pubrogated claim had to b= brought

in the nams of the i el while under English law it had to be brought in the
namé of the a ith the insurer having an equitable interest in the

“Judgmant® contained in art 2@ £ 25 did mot exclude judgments on preliminary

proceadings (see p cols 1 and 2);

2] it was

ly a policy issue whether a decision on validity of an
“Jarbitration t was d to be excluded by exception (4) to art 1 of the
Erusssla Con t ; and there were solid practical and policy reasons for holding
that decia @8 to the wvalidity of an arbitration agreement fell generally

within t of the Brussels Convention; it was beyond deubt thdf the judgment

a Contracting State oo the substance of a dispute, even if given in
breac valid arbitration agfeement must be recognized by this Court under art
26; ion (4] of the Brussels Convention should not apply to judgments as to

idicy of arbitration agreements both because such Judgments were not
e "arbitration" but necessarily sesxtended to the construction of the
undarlying centract and because there were solid practical and policy reasens why
the Jjudgment of the first Contracting State to pronounce on the wvalidicy ex
invalidity of the arbitration agreement should be recognized in other Contracting
Staces (see p 300, el 2; p 301, el 1; p 303, eal 2);

== The Atlantic Emperor, [1952] 1 Lloyd's Bep 342, considered.

[3} the judgment of the Tribunal de Commerce did not £all within exception [4)
relating to "arbitration” and this Court was bound to recognige it {(se= 303, ool
1y p 313, eal 2):

(4] it was well established that this Court applied the law of England to
decide all disputes that came before it unless and to that extent it was
demonetrated that either by statute or by English rules of private internaticnal
law it was required to apply the law of some other country; it had not been
demonstrated that a law other than English law should apply and{piedKingdorhad to
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ba applied to determine whether the Centrocon clause was incorporated into the
bill of lading (see p 307, col 2; p 308, cols 1 and 2);

{5) if that was wrong the putative proper law of the bill of lading was French
law {se= p 308, col 2);

(8] it would be commercially unsound to hold that on the proper constructien of
the bill of lading, it was capable of incorporating the terms of an oral comtract;
what was transferred to the consignee or indorsee consisted only of the terms
which appearsed on the face and reverss of the bill of lading; collateral oral
terms were not transferred and the same principles applied where the bill of
lading incorporated a charter-party; and as a matter of constructien of the bill
of lading it did not incorporate the terms of a charter which at the date the bill
of lading was issued had not been reduced to writing; the recap telex did not

for this purpose; the charter-party fixture of Mar 7 was not corporated
in the bill of lading and even if that was wrong no clause p ing for
arbitration in Lendeon was incorpeorated (ses p 310, col 2; p 311, and 2 p
313, col 2); <: ?~

(7] the words set out in the bill of lading were more IQ:! rafer to an
instrument in writing than to an oral contract evidenced aN\recap telex and the

parcies were more likely to bhave intended the freight re te in the bill af
ladiog to be that defined in the charter of July 23, 199 that defined in the

charter; if it were material and on the as t the words *Charter
Party dated® were capable of referring to a contr denced only by a recap
telex, the terms of the contract of affreightment ¥ 23 were incorporated in
the bill of lading and those of the wvoyvage char Mar 7 were not (see p 311,

aml 27 p 313, wol 1) ;

{8) the Court was bound to recognize thu& en of the Tribunal de Commerce
that the asended Centrocon arbitration cla 8 not incorporated in the bill of
lading (see p 313, col 2].
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This was the hearing of certain summcnses in an_ action by the plaintiffs,
Parcenresdersi M/5 *Heidberg",.the owners of the wvessel Heidberg and the managers
of the vessel Vega Reederei Friedrich Dauber claiming declarations and damages
frem the defendants Grosvenor Grain and Feed Co Ltd and Union National des
Cocperatives Agricocles de Cereales and Assurances Mutuelle Agricoles. The issue
for decisicn was whether the amended Centrocon arbitration clause was incorporated
in the bill of lading.

The further facts are gtated in the judgment of His Honour Judge Diameond, QC
COUMSEL +

Mr Nigel Meeson for the defendant cargo interests; Mr Graham Dunning for the
plaintiff owners.

JUDGHENT -READ :

Judgment was reserved. Tuesday Mar 31, 1554 O
PANEL: Judge DIAMOND, QC Q_
JUDGHMENTEY-1: JUDGE DIAMOMND QC O
JUDGMERT -1 : .

JUDEE DIAMOED OC: Intcroduction

In the early hours of Mar %, 1391 the motor wvessel ry, while loaded with
a cargo of bulk maize which had been shipped at ux for carriasge to New
Holland on the river Bumber, pollided with a Shell et at Faudillac on the river
Gironde not far from Bordeaux. Both the wvessel Jetty sustained damage. A
fire broke out on board the wesssl and part of rgo sustained water damage as
a result of firefighting operations. The vas @alved and returnad to
Bordeaux for repairs. The sound cargo was ently transhipped omto anocher

vessel and on-carried to New Holland.

Thess evencs have given rise to a

1 presantly before ma concern only &
relarively amall aspect of this 1litigs

{ but the different aspects interact.

Heidberg was & wvessel of 2 dEadweight Etons owned by Partenreederei M/5

"Heidberg® of Hamburg ("the | and managed by Vega Resderei Priedrich Dauber
also of Hamburg ("the manager .

Cn Mar 11, 1531 the was arrested (but not B0 as to found in rem
jurisdiction] by order Tribunal de Commerce at Bordeaux at the reguest of
Societe’ des Petroles SA [*Shell®). In April and May, 1551 Shell commenced

procesdings against, r alios, the owners and the managers, besfores the Tribunal
de Commarce to £ losa sustained by it as & result of the collision.

Do Apr 5, 19 owners, the sansgers and Messrs, Owe Brugge and Arend
Brugge, pa the owners, applied to the Tribunal de Commerce for a
declaration hey were entitled to limit their liability under the Limitation
of Liabili ovention, 1376. The establishment of the fund was confirmed by the
Judge in ra of the Tribumal de Commerce on Apr B and 16 1591,

es before me are not concerned with the claim brought by Shell
he owners but with the claims brought by cargo interests against the
managers and the cross claims by the cwners and managers against cargo

The carge of bulk maize on board the wvessel had been shipped at Bordeaux by
Union Mational des Cooperatives Agricoles de Careales ("UNCAC®]. The cargo was
shipped pursuant to & gsale contract on cif terms concluded between UNCAC and an
English compamy, Grosvenor Grain and Feed Company Ltd ("Grosvenor®™). Grosvenor
wae the party to be noctified under the terms of the bill of lading. On Mar 18,
1991, a few days after the casuvalty, Grosvenor paid for the cargo and was handed
in exchange the shipping documants, including the origimal bills of lading.

The carge had been insured by a French company, Assurances Mutuelles Agricoles
[*Group AMA®). On or about Nov 1B, 1991 Group AMA paid the sum of L32, 067.41 to
grofsvencor in respect of Its loss. GCGrosvenor signed a form of subrogatiomn by which

R
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it agreed that Group AMA was subrogated to all its rights and that, so far as
necessary, thoss rights were assigned to Group AMA,

8n Mpr 17, 1991, before it had paid the claim, Group RMA obtainsd a
conservatory ssizure of the vessal.

In the light of the establishment of the limicaticn fund, the owners and the
managers sought the release of the wveasel from arrest. The Tribunal de Commerce,
however, maintained the arrests on the ground that Shell and Group AMA might have
olaims which fell outaide the terms of the Limitation Convention. This decision
regulted in the vessel remaining under arrest for a very prolonged period. There
have been further hearings before the Tribunal de Commerce and the Cour 4°Appel.
I was told thar the Cour de Cassation has recently ruled that the wessel should
have been released following the constitution of a limitacicn fund but has
remitted the matter to the Cours de Renveol, which are the Cours d'Appel at
Poitiers and Rouan.

Meanwhile in June, 1991 thres different ssats of proceedings wer a4, one
in France and two in England.

fn June 17, 1591 Group AMA commenced legal prn-:-e-:dingu LQ: Tribunal ds

Commerce, Bordeaux, against, inter alios, the owners and , claiming to
recover compensation for the damage sustained by the grlin and an indemnity
in respect of salvage and general average. Group tends that thesa
procesedings were served cn the Public Prosecutor in F on Juns 17, 1591 and
that this constituted valid service on the owners an 8. The ocwners and

ra, while not contesting that the Tribunal
qurisdiction under the Convention on Jurisdietion
fn Civil and Commercial Matters, 1968 ("the
firmt, that the disputes Ffell within tha ta
charter-party dated Mar 7 1991 which they sai
lading and, second, that in any event the
caume of action and betwesn the same par
Court of Justiee in London, that the
and that accordingly the Tribunal de
art 21 of thse Brussels Conventison.

roa would othearwise have

Enforcemant of Judgments
ls Convention®} contended,
* an arbitration clause of a
incorporated inmto the bill of
proceedings involving the same
(Bee belew) pending before the High
Court was the Court *first seised",
should decline jurisdiction under

Qaru and the managers had issued a writ im
291 Felio Mo 1353) in which they claimed the
UNCAC :

Previously on June 11, 1331
the High Court of Justice in
following relief against Grosw

(1) A declaration tha @
ganeral average to the lo - le

the collision. @
(2} A general %g

or andfor UNCAC ars liable to contribute in
aexpanditura incurred by the owners as a result of

e contribution.

(3} A 1 that neither the owners nor the managers are liahle Eo
Grosvenor for breach of comtract and/or duty by reason of the eollision.

(4 ronatively a declaration that the owners and/or the managers are
entic limit their liability in accordance with the Limitation Convention.
gea for the wrongful arrest of the vessel.
The writ was amended and re-issued cn June 14, 1991 to add Group AMA as third

dafendantc. The writ was served oo GroseEnor on June 17, 1991 and on UHNCRC and
Group AMA on June 18, 1581.

The owners were not, however, content merely to commence legal proceedings in
London. Op June 11, 1991, the same day as the writ was first issued, they sent a
telex to Grosvenor claiming that the bill of lading incorporated a charter-party
datec Mar 7, 1991 which im turm incorporated the amended Centrocon arbitration .
be resslved by arbitratien in London, The owners appointed Mr Mark Hamsher as
their arbitrator in respect of such disputes. The disputes were described in the
telex in substantially the same terms as in the writ, Grosvenor replied through
their solicitors on July 26, 1991 appointing Mr Bruce Harris as their arhitrater.
This appointment was stated to be without prejudice to Grosvenor's contemtion thar
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the owners wers not entitled to pursue arbitration, given that they had already
commenced High Court proceadings and that Grosvensr had acknowledged service and
had undertaken not to seek a stay. At a later stage UWCAC was brought in and alsoc
appointed Mr Harris as their arbitrator but without prejudice to the following
contentions: (1] that the owners had no right to arbitrate; (2) that the issues
were ref judicata before the Courts in Bordeaws; (3] that to seek to arbitrate the
claima in wview of the fact that the matters in guesticon were already before tha
Courcs in France and England was an abuse of process.

On Aug 5, 1951 the owners and the managers commenced a second set of legal
proceedings in London in the High Court of Juatice. By an originating summons
{1991 Folio 1768} they asked the Court to grant the following declarationa as
againet Grosvenor, URCAC and Group AMA.

{1} A declaration that the amended Centrocon arbitration clause contalned in
the *Synacomex 90" charter-party dated London Mar 7, 18%1 is i in the

contract contained in or evidenced by the bhill of lading dated a‘ Mar 8,
1591.

(2] A declaration that Grosvenor andfor UNCAC and/or Gtwp@ are bound to
refer all disputes arising out of the contract referred to in (1) above to

arbitration in Loadesn. A

(3} A declaraticn that Grosvenor or alternatively iz a party to the
contractk referred to in par (1). \
{4} A declaration that the owners' or the edg’  claim against Grosvenor

and/or UNCAC and/or Group AMA for damages for the gful arrest of the wvessal is
A dispute subject to the arbitration clausa ruf% in par (1) above.

Cn Apr 30, 1553 Grosvenor responded gEuing an Originating Summons (1992
Folic Mo 1703) by which it asked t to grant it the following reliaf
against the owmers and the managers:

(1] A declaration that the ezad the managers, having brought an acticn
(1981 Folio 1352) claiming the s of as that claimed in the arbitration, are
no longer entitled to procesd he arbitraticm. (Such elaim was abandoned
before mal .

(2] An injunction reat the cwners and the managers from procesding with
the arbitration; i

(3] Alternatively claration that the arbitraters have no jurisdictiom in
regpact of the <l ferred to in the telex of June 11, 1951 andfor no
jurisdiction to relief sought in that telex,

30, 1952, ctwo further originating summonses were issued.
52 PFolio 1704 seeking similar relief to that claimed by
AMA issued 05 1952 Polio 1705 seeking & declaration that they
ty to any arbitration agresment with the owners or managers and
ing similar relisf to that claimad by Grosvencr and URCAC,

ce the various actions brought before the Tribunal de Commerce procesded
and Sept 23, 1593 the Tribunal de Commerce handed down a judgment in which it
ter alia, Aas follows:

(1] That the owners, the managers and Hessrs Owe Brugge and Arend Brugge are
not entitled to limit their liability in accordance with the Limitation Convention
and that as a result they are jointly and severally liable te Shell in the sum of
FFr 631,032,163 plus interest.

(2} That tha bill of lading did not contain a clause providisng for arbitration _'
in London.

(3} That the Tribunal de Commerce had jurisdiction in respect of Group AMA'E
action agalnst the owners for damage to cargo under the bill of lading.

(4] That it had not besn shown that the English Court waa the Court Y"first
geiged" and therefore the action weuld met be stayed.
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{§) That the owners were liable to Group AMA but that Group AMA's claim would
be provisicnally dismissed on the grounds that Group AMA had failed to establish
its loss.

This judgment is presently under appeal.

The summonses before the Court

I do not propose to describe in detail che sommonses which came bafore me for
argument on Dec B, 1993 and on a mumber of subseguent days. They are even more
convoluted than the proceedings I have so far described. It is sufficient to say
thar they included the following:

1. 05 1991 Folio 1768
I have previously described the relief claimed. The main issue I by the
for

summons is whather the amended Cencrocon arbitration clause, whi ides
arbitration in London, was incorporated into the bill of lading.

2. D8 15%2 Folios 1703, 1704 and 1705

These summonses, issued by Grosvenor, UNCAC and Group rospectively mostly
mirror the relisf slaimed in D2 1991 Folioc 1768. In to raising the
guestion whether the amended Centrocon clause was inco d into the bill of
lading they also raise the issue whether, if the cla incorporated; certain
claims hl{ within the scope of the arbitration ag &3 a declaration for
non-liability, a declaration that owmers are enti Eo limit their liability,

and the claim against Group AMA for wrongful arr
1. Summoness relating to action 1991 Folio

Three susmconses were taken ocut by Groa URCAC and Group AMA asking that
the claim be dismissed on the ground tha statement of claim had been served;
alternatively that parts be stayed pur to art 22 of the Brussels Convention;
alternatively that parts be struck @ alternatively that the Court should
decline jurisdiction under art 21 Brussels Convention. These summonses
were, however, in practice supars an application made by the cwners and the
managers taken out omn Dec 7, ich proved to be non-contentious. This
application asked the Court to on what date it became "peiged" of action
1991 Palis 1352 within the aof art 21 af the Brussslas Conventisn and that
otherwise the action should yed pursuant to art 30.

4. The *"res judicata"

on Hovw 5, 1993 &

Folis 1352 seeking

r, UNCAC and Group AMA took out a summons in action 1951
r that such actien togethar with 08 1951 PFoalio 1768 be
C, D 18, r© 19 and/ or the inherent jurisdiction of the
that the claims of the owners and the managers in both

actiema and arbitraticon are barred by res judicara by reason of the
judgment of de Commerce dated Sept 23, 1993. It may Be necessary for
me to deci issue raised by this summons, namely whether the Court is bound
by the Convention to recognize the decision of the Tribunal de Cosmerce
‘that tration clause relied on by the owners was not incorporated in the
bill of ny. As to the others, there was a difference between the parties as
to the Court should decide on this summons whether the arbitrators are

the decision of the Tribunal de Commerce on the merics of the dispute or

there was a dispute on this point which should be referzed to the
arbictrators to decide. In the course of argument Mr Meeson for the carge
intersats sought to meat the point that there was a dispute on the issue aof res
judicata which should be left to the arbitrators to decide by sseking leawve Ea
amend the relief sought in 05 1%52 Folieos 1703, 1704 and 1705. I came to the
conclusion however, that it would be premature and inconvenient at this stage to
reach any conclusien on these questiens both because they only arise if the ouners
and the managers are right that the Centrocon arbitration clause is incorporated
into the bill of lading and also because the igsues had not been adeguately
formulated in advance of the hearing in the formal Court procesdinges and in the
parties’ skeleton arguments.

The contracts
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Before attespting to define or consider the issues which should be decided by
the Court, I must first set out the relevant details of three contracts; Eirst, a
contract of affreightment dated July 12, 1990; second, a charter-party Fixture
dated Mar 7, 1991; third, the bill of lading issued at Bordeaux and dated Mar 8,
1951,

The contract of affreightment dated July 23, 1850

on July 23, 1330 a contract of affreightment was concluded between UNCAC and
Patar Dohle Schiffahrts EG (GmbH & Col of Hamburg ("Peter Dohle®). This comtract
was on the form of the Continent Grain Charter-party (last amended 1974 -- code
pame "SYNACOMEX") and provided for tonnage nominated by Peter Dohle to perferm a
minimum of six and a maximum of 12 voyages carrying 2500 tone of bulk maize per
gphipment from & noumber of named ports in France (including Bordeaux)
charterers’ optien to New Holland., There were to be a maximum of Cwo PeT
menth. The period wag October, 1390 teo April, 1891 or, in charterers’ ion, May
and Juna, 199%1. Clause 4 of the charter-party provided:

Tha freight is earned and is to be paid on right and true del cf cargo and
is payable as follows: within three days after signing B5i f Lading
Chartarars, direct into Owners nominated bank account at bank and the
number of the account were specifiesd] .

The charter-party contained an arbitration clause as 3

Aoy digpute arising out of the pressent con \ shall be referred to
Arbitration of Chambre Arbitrale Maritime -71, Haussman, Paris 8. The
decision rendered according to the rules of itrale shall ba f[inal and

binding upon both partiea. The right of both ia8 to refer any disputes to
arbirrarion ceassas slx monthe after date of n of discharge or, in cass of

non-performance, six montha after the cancal te as per clause B. Where this
provisicn is npot complied with, the el 11 be deemed te be waived and
absolutely barred.

On Feb 21, 1951 ©UNCAC gave, in crdance with the contract, 10 days
proviaienal pre-adwice for a wvessed™t oad at Bordeausx with a lay-cencelling
period of Mar 478, 1951. This llowed by a seven days definite advance

notice given on Feb 25, 1591.

The charter-party fixture 77 1981

Peter Dohle did not
cancelling date of Mar
iated owver the tel
mlhh shipbrokers a

OWOETSE The
employment . Q

There hadp icusly on Feb B8, 1991 been concluded between Rotive Chartering
cr different principals by the name of Arklow Shipping Limited) and
fixture of a different wvessel, Baursbarg, to carry grain F£rom
ster. <The charter-party had been on the form of the Continent
erparty [(last amended 1950 -- Code pame "SYNADOMEX 50%) but amended in
number of reapects. In particular the charter-party of Baursberg
a typed provisiom which (in lieu of the Paris arbitration clause
ned in the printed form of charter] provided:

have on charter a wvessel which could meet the
rdingly on Mar 7, 1991 & fixture of Heidberg was
between Active Chartering Ltd ("Actiwve Chartering"),
on behalf of Feter Dohle, and the mapagers acting for
had just discharged in Morthern Spain and was sesking

Cencrocon Arbitration Clause (with thres monthe limitation amended to twelve
monthal , in London according to English Law.

There was also a typed provision that freight would become payable:

. by Charterers to Active Charterimg . . . within three banking days of
right u.nd true delivery for onward transfer to the Owners.

The fixture of Heidberg was conducted at short motice. Certain essential terms

were expressly agreed over the telephone. In respect of other terms it was agreed
that the terms of the Baursberg charter would apply.

Following the agresmsnt made on the telephones Active Chartering sent a “recap
telex” dated Mar 7, 1991 to the managers.
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This is to reconfirm todays charter party dated 7th March '91.

MV "Heidberg"

German flag, single decker abt 2700 dwee abt 134000 chitgr

grainfitted and suitable grab discharge 1 hoha with moveable bulkhead for

-= 2550 tonnes maize in bulk only, no bags

== Bordeaux -- New Holland

-= Laycan Bth March 0500 hrs provided vessel is in always load ready latest

0900 hrs then Charterers guarantee loading/completion latest 5th 24.00 hre weather
permitting, force majeure and breakdowns excepted.

-- Freight DM 18.78 tonne int weight fio, gpout /grab trimmed e after
right and true delivery.
-- 24 hoors load O

-- B4 hours discharge °

-- Laytime non rev and wp O

-- Desurrage DM 4500 daily/rata free despatch &

Synacomex charter-party . i
This telex erroneously referred to the Eyna ter-party (which contained
A Parie arbitration clause) when it should ) ferred to the amended form of

Synacomex 50 form used om Feb B8, 15%1 £ charter of Baursberg. Ko other
written evidence as to the fixture of Eui%u:dm:ud at the time of shipment.

O

After the casualty had occurr Chartering sent to the managers a form
of charter-party for signature. g8 on the Synacomex 50 form and included
the terms agreed for the Ba fixture save where otherwise agreesd. In
particular it included the clause providing for the amended Centrocon

charter-party was neithe ned for the owners, nor returned to Active
Chartering. At the time of ®theé casualty, and for a long time thersafter thers was
pa written document cing the agreement of the owneras to ths drafe
charter-party nor, on other hand, was any suggestion mades by them that the
drafr charter-party acourately set out the terms orally agresd. Lisxtuey
after these had been commenced Peter Dohle and the managers executed a
form of char the same terms as the draft. But this did not occur until
19583, presumab judgment had been given by the Tribunal de Commerce, and it
cannot have ect on the issue raised in these proceedinga.

arbitration clause to i.p;ll‘ tha casualty had already cocccurred, the draft

of Heidberg to UNCAC

to the notices given by UNCAC on Feb 21 amd 25, 1931, Peter Dohle
had o ly nominated "MV Birta or sub" with a lay/ can of Mar 5/8, 1991.

the fixture of Heidberg had been agreed, Ahotive Chartering on behalf of
Dahle nominated that wvessel to DRNCAC under the terms of the contract of
affreightment. The notice was dated Mar 7, 1931 and was in the following terms:

Pleass to reconfirm today’s nominarion dated 7th March 1§91.

== MV "Haidberg®

German Flag, Singledecker

Abt 2700 DWCC Abt 134000 CEFTGR

Grainfitred and suitable grab discharge 1 hoha with moveable bulkhead

FOR
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-- I550 tonnes maize in bulk only, no baga

== Bordeaux -- New Holland

-= Laycan Bth March 0500 hra provided Vel is in always load ready latest 0300
hrs then Charterers guarantes loading/ completion latest %th 24.00 hra weather
parmitting, force majeure and breakdowns excepted.

== Synacomex charter party

This telex repsated some of the terms st cut in the re-cap telex sent To the
mAnAGErE . In particular, it stated that the form of charter was the "Synacomex"
- Charter-party. Thare was no refereance to any amendment to the printed form of
charter-party to provide for arbitration in London.

The bill of lading

The bill of lading acknowledges the shipment of 2,550,000 kg
board Heidberg "now lying in the port of Bordeaux" and bound fo
shippar is stated to be UNCAC (whose address is given as 83, K
Armee, Paris). The bill states "Notify Grosvenor Grain &
typed clause "Freight payable as per C/p*. A

The printed form, after acknowledging shipment, :unti

. - - and te be deliversd in the same good urﬂnr :I.l;irm unto [tha words
"0 ORCDER* have been inserted] eor their Rssigns, freight for the said
in accordance with the Charter Party ﬂﬂtl.!d » [the space has been left
blank] all the terms, conditions and excep timl ch Charter Party, including

the Arbitration clause, are incorporated hnrt:u

The bill of lading is signed as follows:

In witness where of the Master or Ag f the said vessel has affirmed 3 THREE
ORIGINALS Bills of Lading ane @hﬁ:‘h being accomplishad the othara ta

gtand woid g
Dated in Bordeaux the B8th day 15891 Clean on Board.

Thare is then a printed B
master. It was signed for
gtamp of the managers.
clawseas .

the signatures of both the shippers and the
and also signed for the master over the rubber
reverse of the bill are set Out certain standard

The different arbi ion clauses

Tha bill of 1 provided for the arbitration clause of an m;ﬁmt:!iud
charter-party tng rporated in the bill. e

bill was issued the only exscuted document which could be
o & charter-party was the contract of affreightment on the
of charter-party. This provided for arbitratiom in Paris as set

at the date of the bill of lading also an oral contract for the
of Heidberg as agreed on Mar 7, 1%%1, which incorporated the amended
arbitration clause. This provides that all disputes under the contract
shall be settled by arbitration in London, each party appeointing an arbitrater who
is familiar with the business. In thea sscond half of the clause thers is a
provieion relating to the time within which an arbitrator mist be appointed. The
amendment as referred to in the Baursberg charter-party, would amend that
provision to read as follows:

. . Boy claim must be made in writing and Claimant‘s Arbitrator appointed
uir.hin twelve months of final discharge and where this provision is not complied
with the claim must be deemed to be waived and absolutely barred.

At the date of the bill of lading, however, the only written evidence of this
charcer was the recap telex. This referred cnly to *Synacomex® charter-party
which coptainms the Parisa arbitratisn eslause sat out above. Morsowver the anly
notice of chat charter-party given to UNCAC was that sst out in the nominationm
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potice of Mar 7. 1991, This likewise referred only to thes "Synacomex"
charter-party and thus te the Paris arbitratien clause contained in the printed
form. No notice was given at any stage to TUNCAC that the head charter by which
pecer Dohle chartered Heidberg from the owners contained a London arbitration
clause and they had no reason to suspect this,

The issues

A large number of issues were sought te be raised befors ma. These wara
helpfully set out in & *Revised List of Issues" prepared by Mr Dunning who
appeared for the cwners and the managera. As the hearing progressed, however, it
became clear that not all these issues could usefully or properly be decided at
tha presant stage.

It is plain that the central issue which arises on all these summonees is
whether the bill of lading incorporates the terma of the charter-pa fixture
agread on Mar 7, 1951 and, if so, whether it incorporates the amegd e
arbitration clause. There are, in additicn, a pumber of subsidi 0 i Ffue
example thers are ippues ag to whether, if the clause is incorpofated, certain
types of relief being sought by the owners, namely a declaration pon-liabilicy,
a declaration that the owners are entitled to limitc cheir liabiMNiy and the claim
for compensation for wrongful arreat, fall within the tea of the claoss. T
would not however think it right to decide such issuss un had firat come to
the conclusion that the Centrocon arbitration elause ia rated,

Since the central issus is whether the Cant
incorporated, I would be disposed to decide it f£i
with the submissicn made by Mr Meeson on behalf o
is nothing to decide because this guestion has
appeal, by the Tribunal de Commerce. This is
cannot avoid considering., T was at cne &
might decline to decide this issue until i
Tribunal de Commerce is upheld on appeal.
would involve that 1 sust either decli
else run the risk of re-opening a mat
datermined betwesn the parties by t

c& arbitration clausa is
But I am immediately faced
cargo interests that thara
been determined, subject to
of some difficulty which I
cted by the possibility that I
seen whether the decision of ths
if T were to take this coursa, it
cide 08 1931 PFolio 1768 at all or
ich, if Mr Meeson is right, has besn

There was Elsc an issus bet parties as to whether, if the guestion of
incorporation has te be determip

this Court (om the grounds that the Court is
not bound to recognise the C?-n of the Tribunal de Commerce on the matter)] the
guestion should be decided gld

I have therefores come
igsues before comsideri
1. Is the Court bound
Tribunal de Commer
lading? 2. If mno
incorporated in

incarporated
Franch 1 -

: conclusion that 1 must decide the following thres
ther it is necessary to decide any octheras. These are:
the Brussels Convention to recognigs the decision of the
tha Centrococm clause is not incorporated in the bill of
what law should the Court determine whether the clause is

1179 i. If English law is to be applied, is the clause
il1ly

It t necessary to reach a decision as to a further issue which could have
ly whether, if French law is to be applied, the Centrocon arbitrariom
is incorporated in the bill. It was common ground that, according cto
 the clause is not incorporaced. Two experts were called to give
& on various aspects of French law; Me Robert Meilichzeon for the owners and
managers and Me Jacgues Lassez for the cargo interests. There was in the event
little disagreement between these eaxperts. Both agreed that in French law it
would be held that the charter-party of Mar 7, 1991, and thus ths Ceftrocon
clausa, is not incorporated in the bill of lading. Their reasons differed more in
emphasis than in substance. Me Meilichzon gave as his main reason that, as there
are two charter-parties which might have been incorporated inko the bill of lading
and as the bill does not ppecify which is incorporated, a Prench Court would
decline to hold that either is incorporated in the absence of evidence that the
parties intended to refer to one or other of these charter-parties. Mes Lassez,
whose ewidence I preferred, gave as his reason that the test to be applied in
French law is whether the parties to the bill of lading contract and in particular
the party who is being called upon to arbitrate, had knowledge of and had accepted
the charter-party. As UNCAC had no knowledge of the charter-party comcluded on
Mar 7, 15931 HMe Lasser considered that it would be held by a French Coort that the
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ceptrocon clause is not binding on UNCAC, Grosvenor or Group AMA. In the event
both sxperts were agreed that if the Centrocon clause had been binding om URCAC,
then it would alse bind Grosvenor; further, that by the French law of subrogation
it would alsc be binding on Group AMA,

Issue 1. Is the Court bound by the Brusssls Convention to Trecognize the
decigion of the Tribunal de Commerce that the Centrecon clause is not incorporated
in the bill of lading?

The Tribunal de Commarce decided this issue in the following way:

Whersas this bill of lading does mnot contain any specific arbitration clause,
referring only to the one which would appear in an unidentified charter party.

Whereas it is in reliance upon this indeterminate provision that the shipowners
undertock an arhitracrion proceeding in London against Grosvenor . . /0 and
Group AMA in Jums 1991.

Whereas furthermore the alleged charter-party would be one i was concluded
batwsan Mr Peter Dohle as charterer and Vega Hesdersl Friedrich
the "Heidberg", a document which is apparently not signed
o the cwner of the cargo. .

Whareas in consesguence the shipowners®’ objection of jurisdiction will
be dismissed and this Court will declare itself compe being the Court of
the place where the incident causing the damage t ce and will retain the

caBa .
iT have slightly amended the translacion in %le of doouments.)( )

This is a decision that the arbitratiom ¢
nominating an arbitrater im June, 1951 was
for three reascns; namely that the charte

alleged charter has not been signed; ab

relied on by the owners when
ated in the bill of lading
ty has not been identified; that the
it is totally foreign {("totalsment

atranger") to the cargo-owner.

dgrzitm should be recognized as binding on the
irst set out the relevant provisions of the
Jurisdiction and Judgments Act 1982 (tha 1982
ides, inter alia, as follows:

Bafore considering whether th
owners in cthese proceedings I
Brussels Convention and of th
Act). The Brussels Conwvent

Arvicle 1+ This Convent

1 apply in civil and commarcial matters whateyer
the nature of the court R

The Conventisn 8 £ apply to:

al capacity of patural perscns, rights in property arising
relationship, wills and succesaion;

2] toy, procesdings relating to the winding-up of insalwent companies
or othar perscns, Judicial arrangements, corporations and analogous
proceed

{3 ial security;

rhitration.

Article 25: For the purposes of this Convention, "judsment™ means any Jjudgment
given by & court or tribunal of a Contracting State, whatever the judgment may be
called, including a decree, order, decision or writ of execution, as well as the
decermination of costs or expenses by an officer of the court.

Article 26; A judgment given in a Contracting State shall be recognised in the
cther Contracting States without any special procedure being reguired . . .

Article 27: A judgment shall not be recognised .

{4} 4f the Court of the State in which the judgment was given, in order te
arrive at its judoment, has decided a preliminary guastion concsrning the status

or legal capacity of mnatural persons, rights in property arising out of a
macrimonial relationship, wills or succession in a way that conflictes with a rule
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of the private internmational law of the State in which the recognition is sought,

unless the same result would have been reached by the application of the rules of
private interpational law of that State.

Article 28: [The first paragraph sets out further eircumstances in which a
judgment shall not bs recognised, the third paragraph provides:]

Subject to the provisions of the first paragraph, the jurisdiction of the court
of the State in which the judgment was given may not be reviewed: the test of

public policy referred to in Artiels 27(1) may not be applied to the rules
relating to jurisdiction.

Article 21%: Under no circumstances may a foreign judgment be reviewed as to its
substance,

The 1.5-Ei Act gives legal effect to the Brussels Coovention i Uniced
Eingdom. Section 33 provides:

(1] Subject to the following provisicns of this section, a E given by a
cogrt of an overseas country in any procesdings shall - recognised or
enforced in the United Eingdom if -- (a) the bringing of roceedings in that
court was conktrary to an agreement under which the di estion was tEo be
pettled otherwise than by proceedings in the courts of untry; and (k] those
procesdings

an against whom Gthe Jjudgment was given; that person did not
counter-alaim in the proceedings or otherwise & jurisdiction of that
court

[{2] Subsection (1) does not apply where a& t referred to in paragraph
£

were not brought in that ecourt by, or agresment of, the
3 th

fa) of cthat subsection was illegal, woid orceable or was incapable of
being performed for reasons not attribotr the fault of the party bringing
the proceedings in which the judgment was s

{1} In determining whether a j iven by a court of an overseas country
should be recognised or enforced United Kingdom, & court im the United

Eingdom ghall not be bound by any ion of the overseas court relating to any
of the martsrs msntrisnsd in uubu:ﬁ (1) mx (2.

(4) Bothing in subsection 11 affect the recognition or enforcement in
the United Eingdem of: (a uvdgmant which is reguired to be recognised or

enforced there under the vention;

Sectioms 32(1) and 4 have the effect that, subject to 8 32{(4), this Court
must mot recognize o force the decision of a foreign Court that an alleged
arbitration clause £t incorporated inm the contract. But the effect of =
32(4), as Mz Dunni the owners ultimately conceded, is that, 1f the judgmant
is one which is to be recognized in the United Xingdom under the Brussals
Conwvention, t Court must recognize ikt.

The 3 wf the Tribunal de Commerce seems prima facle to fall within the
dafinit j t" contained in art 25. I have to put aside asg immaterial
whether s called a *decrese* ®grder® or “decision". I do not Bses how
cons with the language of art 25 the decision can ba disregarded on the
gr £ it was & decision on & preliminary issue arising in the case, Article
a5

not exclude judoments on preliminary issues, or draw any distinction

these and final judgments on the merits of a case. Both seem equally to
be included within the definition.

I showld next deal with the possible cbjection that the only relevant plaintiff
in the French proceedings is Group AMA, whereas the party against wshom the cwners
claim arbitration is Grosvenor. (I ignore UWCAC as it was common ground at the
hearing befere me that by reason af the Bills of Lading Act, 1B55 anly Grosvensr
can sue or be sued on the bill of lading.) Do=s this prevent there being identicy
of parties in the French and English proceedings? It was common ground that the
claims baing brought before ths Tribunal de Commerce for damage to cargo and an
indemnity in respect of salvage and general average are subrogated claims arising
by wirtue of the fact that Group AMA has pald Grosvenor's claim for damage to
cargo. Most of the claims which the ownera seek to refer to arbitration relarte to
tha same subrogated claims since they include (i) a declaration that Groavensrs is
liakle to contribute in general average, (ii) a general lvtrlﬁc_mt::i.butim and
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(111} a declaration that the owners are not liable for breach of contract or duty
by reascn of the collision, a declaration which, if granted, would inelude one of
non-liability for the damage to cargo claimed in the French procesdings. [Even
the claim for wrongful arrest, which may not be a subrogated claim, arises as a
result of the action of Group AMA, the plaintiff in the French proceedings.] It
was agresd bafore ms by Me Meilichzon and Me Lasser that, under the Freach law of
sebrogaticn, the insurer, having paid the claim of the assured, stands in his
ghoes and that there is transferred to him both the assured's rights and also the
assured’s obligations relating to the subrogated claim. There im a differsnce
between French and English procedural law, Under French law an action brought teo
enforce & subrogated claim mest be brought in the name of the insurer. Onder
English law it musr be brought in the name of the assured but the insurer has an
eguitable interest in the proceedings. In thess circumstances I conclude that no
abjection can be brought to recognition of the French judgment on the ground that
the parties to the two sets of proceedings are pnot the same.

FPinally, it was suggested that the Tribunal de Commerce may not
Court "first seiped” of the matter within art 21. It is mot
investigate this matter at the stage of recognition or enforcems

e Jbeen the
drifesible to

reason not to recognize the judgment of the Tribunal de ce appears to be
that it may be excluded from the ambit of the Convention eption (4] to the
G > The ambit of this
8t ¢f such controversy in
docupy thse attentisn of
Etice either in this case

Having come to this conclusion, I am confronted with the Eti that the only

second paragraph of art 1 which states simply “arbitra
exception i a vexed guestion which has been the sub
recent years. I have noa deoubt that this suestion
appellate Courts and ultimately the Europsan Court
or in some other case before very long. When chie B the views of a single
Judge of first instance are unlikely to be of i, 1f a&afy, ioterest. Ino these
circumatances I would have preferred to exprefe/ng® opinion on the matter and to
leave the decision to a higher Court. This hd
under English procedurs and so thers is no
as best I can.

8 tiw but to consider thes macter

Aafi Court inm Marc Rich & Co AG v Socista
wr), [1952] 1 Eloyd s Rep 342; [1991] ECR
ver that im my wview the decision throws
decide in the present case.

I bagin with the decision of tha E
Italiana Implanti PA (The Atlantic B
3855, 1 should say at the ou
littles light cn the guestion I

In The Atlantic Empercr a
messages in January 1587
Iranian .crude odil from I
agread Marc Rich sent a cal

¢t had bean concluded by an exchange of telex
Marc Rich agreed to purchase a guanticy of
on fob terms. After the main terma had besn
etting out the terms of the contract and including
for the first time a of law and arbitration clause. The oil was loaded and
HMarc Rich complained E 1t was il‘.‘:‘iﬂu-ll}" contaminated. Impianti then issued a
writ in Icaly on 1 ruary 19688 claiming a declaration that it was not liable

: 0, 1388 Marc Rich issued an originating summons in London
o appoint an arbitrator on behalf of Impianti under & 10{3)
£, 1%50. Leave was granted to serve the originating summons

cn Impianti Impianti then issued a summons seeking to set aside the
order oleave on the grounds that under the terms of tha Brusssels
Conventi dispute must be resclved in Italy. The Court of Appeal referred a
membaT ions to the Europsan Court of Justice including the following;

1. 8 the exception in Article 1(4) of the Convention extend: [a) to any
1it on or judgments and, i1f so, (b) to litigation or judgments where the
- | exigteance of an arbitration agresment is in issue?

Before coming to the decision of the Buropean Court it is necessary to mention
the cpinien of Advocate General Darmon (sup pp 3875-6 pars 31 amd 33) . Having come
to the conclusion that proceedings to appoint an arbitrater were not within the
scope of the Convention, he continued (par 31)

- « . wWhere a court is geised of an issue not falling within the scops of ths
Comvention its Jjurisdiction to deal with a preliminary issue i in no case

governed by the Convention but is a matter for the lex fori and that is so even if
the preliminary matter falle within the scope of the Convention .

He then said (par 33):
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Two conclusions must be drawn from this. The first is that it is the lex fori
alone, that is to say English law in this case, which must determine whathar the
court has jurisdiection to deal with the preliminary matter. The second is that
the dispute, of which the principal subject-matter falls outside the scope of the
Copvention, clearly cannot be brought within the scope of the Convention by the
effect of a preliminary matter, even if the latter falls within one of the subject
areas covered by the Convention. In that connection, it is uAnecessary, in my
opinion, for the Court to express a view in this case as to whether or not the
question of the existence of an arbitration agreement ralsed as & maln issue
before a Court falls within the scope of the Conventicn. In my wview, it would be
pufficient to fimd that, where such a guestion is in the nature of a preliminary
matter in a dispute whose principal subject-matter falls cutside the Comventiom,
the Convention does not apply and, consequently, the decision” whather the court
seised may dispose of the preliminary issue is a matter for the lex fori.

T now come to the decision of the Buropsan Court in the same cass. began by
rephrasing the questions which had been referred te it by the Court 2 1:

The first gueation

11. The first guestion submitted by the national court =
decermine whether Article 1(4) of the Convention must be i

manner that the exclusion provided for therein extends edings pending
before a mational court concerning the appointment of trater, amd, if so,
whathsy that ewclusion alss appliess whare in thoss pro a preliminary issus
is raised a8 to whether an arbitration agreement e E& or is wvalid. Thesa two
points will be considered successively.

The Court then proceaded to hold (pars 13 of the judgment) that art 1i{4)
of the Convention excludes proceedings pendi ore a national Court for the
Ipﬂﬂinmt of an arbitrator. Having so deci Court turned to consider the
second lasue under the following heading:

HWhether a preliminary issus caonec the existence or wvalidiey of an
arbitration agreement affects the appl af the Conmvention to the dispute in
guestion.

The judgment then continuea: I O

22. Impianti contends :
not extend to disputes or a8l decisions concerning the existence or validity
of an arbitration agre n its view, that exclusion likewipe does not apply

where arbitracion is . principal issue in the procesdings but is merely a
subsidiary or inciden imate .

23. Impianti that, if that were not 8o, a party could aveid the
application of t vantion maraly by alleging the axistence of an arbitratison
Bgreemant

i gontends that, in any svent, the axception in Artiele 1{4) af ths
not apply wherse the saxistencs or wvalidity of an arbitration
being disputed before different courts to which the Convestion
eas of wherher that issus has besn raised as a main issue or as a
issua.

Commission shares Implamti‘s opiniom im so far as ths gquestion of the
or wvalidity of an arbitration agresement is ralised as a preliminary

26. Those interpretations cannot be accepted, In order to determine whethar a
digpute falls within the scope of the Convention, refarence must be made solely to
the subject-matter of the dispute. If, by virtus of its subject-matter, such as
the appointment of am arbitrater, a dispute falls outside the scope of ths
Comvention, the existence of a preliminary iasue which the Court sust resolve in
order to determined the dispute cannot, whatever that issus may be, justify
application of the Coovention.

27. It would also be conctrary to the principle of legal certainty, which is one
of the cbjectives pursued by the Conventlon (see judgment in Case 38/81, Effer w
KEantney [1982] ECR 825, paragraph &) for the applicabhiliecy of the exclusion laid
dewn fim Artiela 1{4) af ehe Convention to vary according toe the existence or
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ptherwise of a preliminary issue, which might be raised at any time by the
parties.

28. It follews that, in the case before the Court, the fact that a preliminary
issue relates to the existence or wvalidity of the arbitration agresment doss not
affect the exclusion from the scope of the Convention of a dispute concerning the
appointment of an arbitrator.

29. Consegquently, the reply must be that Article 1(4) of the Convention mast be
interpreted as meaning that the exclusion provided for therein extends to
litigation pending before a national court concerning the appointment of an
arbitrator, even i1f the existence or validity of an arbitration agresment is a
preliminary issoue in that litigation.

It seems to me that in these paragraphs the Court has followed the advice that

had been tendered to it by Advocate General Darmon. As I read the j what
tha Court decided was that, as the matter bafore the Engls i the
appointment of anm arbitrator) was excluded from the Conventicon ion (4),
it was mot brought within the Copnvention merely because of:

O.l.lt resolve io

u:'d.l:' to determine the dispute. .

. . the sxistence of a preliminary issue which the gu-t

In the Court's wview the nature of that preliminavy was not relevant; ases
"whatever that issue may be" in par 26, It was the not necessary to decide
whether, if the issue had arisen in some other way.a Wispute as to the existeance
or wvalidity of an arbitration agreement would been within or without the

Convention @

While., therefore, in ths present case Dunning for the owners and MHr
Meeson for Grosvenor- relied on the EBur t's decision in The Arlantie
Emperor in suppert of their respective tions, the judgment seema to me ©o
throw no light on the answer to the which confronts me one way or the
other. (In The Atlantic Emperor (No 1 Lloyd's Rep 634 at p 618 Lord
Justice Neill wasg similarly di t the view that the answer given by

the Court "gives no guidance in t a8 where the challenge to the validicy of
the agresment constibtutes the digpite stands alone. ")

I turn then to consider r mere genarally. I have been referred te the
official zreports on the B Convention which are made admissible by & 3{3) af
the 1282 Act. The Jena rt (OJ Mo © 59/1, 5.3.1979 has the following
sentence: s

a wom A ime Ehe tion] does not apply for the purpose of determining the
jurisdiction of o and tribunals in respact of litigation relating to
arbitration.

rt, made at the time of the accession of Demnmark, Ireland and
i0J WMo C 59/71, 5.3.197%) has a sentence which is directly
present problem (par &4 (6)):

way a Judgmant determining whether an arbitracion agresment is
valid E, or because it is invalid, ordering the parties pnot to continue the
arbit procesdings is not covered by the 1968 Convention.

he other hand the Evrigenis/Kerameus FReport, made at the time of the
accefpion of Gresce in 1986 [(0J Mo C 2%8/1 of 24.11.1%88) is to opposite affsce.

35. Arbhitration, a form of proceedings encountered in civil and, in particular,
commercial matters, {(Article 1, second paragraph, point 4] is excluded becauss of
the existence of numercus muiltilateral intermaticnal agreements in this area.
Proceedings which are directly concerned with arbitration as the principal issue,
ey cages where the court is instrumental in setting up the arbitration body,
judicial annulment or recognition of the walidity or the defectiveness of the
arbitration award, are not covered by the Convention. However, the werification,
as an incidental guestion, of the validity of an arbitration agresmant which is
cited by a litigant in order to contest the jurisdiction of the court before which
he is being sued pursuant to the Convention, must be considered as falling within
ite Bcope.
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The only assistance, so far as I am aware,to be found in any of the reported
cases, im in the opinion of Advocate General Darmon im the The Atlantic Emperor
(sup) where he expresses the view [par 34 p 3876) that --

. . a dispute as to the existence of an arbitration agreement falls outside
thﬁ scope of the Convention.

At par 76, p 3886 he favours:
. . assesasments made by the ssurts of the place of arbitration by reason of
'I:ht:.r neutrality.

1 have alss been refarred to a number of English text books and articles on the
Convention. It would not be practicable to mention them all. I wish however to
acknowledge the assistance I have derived from three articles. Two o
written just before the Buropean Court's decision and would have red the
question referred to the Court in the opposite way to that i
decided. Both favour the view that F;J:ut judgment in tHE
Convention; Prof” Dr Peter Schlosser
"gSchlogser 19517 and *"Jenard 1991") —im--Arbifration—Internati

pp-227 and 247. The third sets out the arguments Il-‘t%

and narrowly favours the wiew that:

« 1 1 at @eems better to say, whatever the circumat
subject-matter was the wvalidiky o an_arbitration ag
scope of the tion for recognifion purposes
=Arbitration®”. [Prof Bernard Audit Arbitration
Arbitration Inte tional, Vol % Ho 1, 1993, p 1.

t & judgment whose
meny iz excluded from the

pply because it is in
the Brussels Conventicn

It seems to me that it i1s primarily a pol
validity of an arbitration agresment is hae
art 1. Linguistic arguments do not carrcy
the Tribunal de Commerce ecan be fairl
Court's conclusion was that no wvalid
exiat . on tEhe other hand the deei

sue whether a decision on 'I.'J:.El
aexcluded by exception (4} tol
tter very far. The decision of
ta econcern "arbirration" as the
tration agresmant had besn shown to
was mnot confined to the subjeet of

arbitratien. The Tribunal de ce d to reach a decision as to the proper
constructicn of the bill of la nd whether it incorporated the terms of any
charter-party. This was a broa ar which could have affected the rights and
liabilities of the parties eral ways although, as it so happens, the
releyvance of the point was ta whether or not an arbitration clause was

ineorporated. If execeptios
Court's Jjudgment must be
exception (4] excludes Smib
particular agresment,
congider whether, as

requires that the sply subject matter of the
tracien*, then the exception does not apply. If
¥ gquestions of arbitration anmd the construction of a
] the esxception may apply. One is thus driven to
:r.er of policy, the exception should be given a wider or

—"]

Thera are view solid practiecal and policy reasons far holding that
decisicns as validity of an arbitratiocon agreemant fall generally within the
ambit of ¢ sels Conventicn. The chief advantage of so holding is that any
Court whi jurisdiction over the pubstantive dispute under the Convention may
b= & Tule on whether a valid arbitration agreement exists and, if =so, to
rafer a te arbitration by virtue of art II par 3 of the New York Conventicn

ition and Enforcemsnt of Foreign Arbitral Awarda, 1558 ("the Hew York
on®) and, if such decisions are not to be binding in other Contracting
Sta under the Brussels Convention, then there 1is nothing to prevent a
disappointed party from seeking to cbtain a different and more favourahle judgmsnt
in another Contracting State, mor if the Court of one State decides in favour of
tha walidity of an arbitration agreement and the Court of a different Contracting
State decides against it, for there to ensue a "race" betwesn the parties to see
which can first obtain an award or judgment in different jurisdictions, mor to
prevant or resolve a potential conflict between an award and a Jjudgment once
aobtained. If decisionsa asm to the wvalidity of an arbitration agreement are not
excluded by exception (4], then, as such judgments would have to be recognized in
other Conmtracting States, this could be expected to prevent most if not all of
these conflicts. Thus in the present case recognition of the decision of the
Tribunal de Commerce would elimipate both the pessibility thar this Court might
reach a conflicting declsion as to the incorporation of the Centrocon clause and
also that arbitratora appointed under the clause might publish an award which
determines the substance of the underlying dispute in a different way from the
Tribunal de Commerce. ) )
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It would seem logical, moreover, that if rthis Court is bound to recognize the
judgment of the Tribunal de Commerce on the substance of the dispute, it should
alsc recognize its decision that there is no wvalid arbitration agreement binding
the parcies. A failure to recognize the French Court's decision as to the
invalidity of the arbitration clause would be the first step which might lead to
this Court coming to an opposite conclusion on the existence of a walid
arbitration agreement and thus to the prosecution of an arbitration in London
which might result in the arbitrators publishing an award on the substance of the
dispute which likewise might be at variance with that of the French Court, an
award which in turm could result in this Court being asked to enter judgment in
cerms of the award under 8 26 of the Arbicratiom Act, 15%0, The failure ko

ize the decision of the Tribunal ds Commerce on the invalidicy of the
arbitration agreement could thus ultimacely result in this Court being asked to
enter a judgment which is inconsistent with the decision of the Tribunal de
Commarce on the substance of the dispute.

It is in my judgment beyond doubt that the judgment of a fore tracting
Etate on the substance of a dispute, even if givem in b & wvalid |
arbitration agreement, wmust be recognized by this Court Tt 26, Thea
Convention restricts the numbear of defences available ition and
enforcement. The failure by the foreign Contracting State to de a preli
question concerning arbitraction in a way which is consis with the putative
proper law of the arbitration agreement is mot one of £ ces specified in
art 217 par (4). The judgment of a foreign contracting cn the substance of
tha dispute cannot be said teo concern "arbitrati te form any part of

proceedings which may culminate in an arbitration . As appears f[rom Cthe
Schlosser report pars 61 to 62 the United Kingdom legation was concerned at the
tima of the megobtiations leading to the Accessi vention as to whether, if a
natiomal Court adjudicates on the subject- r of a dispute becauses it
ovarlooked an arbitration agreement or consi inapplicable, recognition and

enfarcement of the judgment might be:

- . refused in another State of Community on the ground that ¢
arbitration agreement was after all wva that therefore, pursuant te art 1.9
secorn] paragraph, point (4], the j falls outside the scope of the 1568
Convention.

But the Schlosser Report also @ & that:

Tha new Mambar States can with this problem of interpretation in their
isplementing legislation.

Parliament, when 3 the 1582 Act, specifically provided in s 32(4) (a)
that nothing in sub- 1 =hould affect the recognition or enforcement in the
United EKingdom of t whicsh is reguired to be recognized or enforced here
undar the Conwvent point, it Bseems to me, has been determined, in a sense
contrary to tha rently deaired by the UK delegation, by the enacting
legislation; d, 1991, pp 246 to 247. |"f

The awoi g¢of conflict between a judgment on the merits of a dispute in one
te and a possible judgment following the publicatiesn af an
ward in ancother Contracting State seems to me to fall within the
fves of the Convention. But to hold that a decision on the validity
s& of an arbitration agreement falls within the scopa of the Convention

it is true, prevent all risk of comnflict. The Court of the State in
arbitration would take place if the agreement is wvalid might have besn
to appoint an arbitrator and in the course of so doing might have determined
that the clause was valid. BSuch decision, being on a issue which is preliminary
to a matter excluded by exception (4), is not binding in other Contracting States
and would not prevent the Court of a different State from giving a judgment that
no wvalid arbitratien agreement had besn concluded and from assuming jurisdiction
over the substantive dispute. The judgment of that Court however would not be
binding on the Court of the State where the arbitration was to take place if given
after that Court had appointed anm arbitrator (since it would be "irreconcilable
with a judgment given in a dispute between the same parties in the State in which
recognition is sought'; art 27 par (3)]; whereas it would be binding if given
before that Court had appointed an arbitrator. [JAnother arbitrary factor would be
that reccgnition would be dependent upon the precise way a decision as to the
validity of an arbitration clause ware reached and whether the desisisn were
properly to be regarded as prelimipary to a matcer excluded by exception (4) or as
a principal and free-standing issue. Buch a distinction is not always easy to

United Kingdom
Page 46 of 59

Il' L



draw, It can be said that whether the wvalidity of an arbitration clause is
determined ag a preliminary issue in procesdings setting up the arbitration panel
or as a self-contained issus in separate proceedings, both situations call for the
same Anawer; see Audit p 12. These are points which can be said to militate
against holding that decisions as to the validity of an arbitration agreement fall
with the scope of the Convention. It is not possible to eliminate all risk of
conflict whatever conclusion is reached as to the ambit of exclusion [4).

It iz however gaid that the main disadvantage of holding that decisions as to
the validity of an arbitration agreement fall generally within the Conventiom is
that the Courts af the State in which the seat of the arbitration would be located
if the agreement is wvalid might be deprived of FJurisdiction te rule upon the
validity of the arbitration agreement. It can be argued that the Court in which
the arbitration would take place is the Court best eguipped to deci upon  the
validity of the arbitration agresment as it is the Court of the put propar
law of thar agresmant. This is an argument which carries somé we it is by
no means conclusive, since there is no general consensus that di as to the
validity of an arbitration agreement should be determined scol accordance
with the law which would be the proper law of the agreement on sBumption that
it is valid.l[l The Rome Convention on the Law Applicable to (i Obligaciona
1980 {("the Rome Convention®) has oot resalved the probl by art 1 par 2(d)
arbitration agreements are excluded from its field of . To the sxtent
that art B of the Roma Convention is any guide as to how cta of law problems
are to be resolved in the [uture in the context of ation agreements, it
would seem that a tension can be expacted batwe law of tha putative
arbitration agzesment and that of the respondent’'s plgce of residence, as also
batween the Courts of those two jurisdictions. ¥ cases, moreover, either
the arbitration clause does not designate the where the arbitration is to
take place or there are, as in the presen . btwo possible clausas sach
providing for the arbitration to take place din farant jurisdictiona. In thess
cases it is not posaible te apply the concefs the Court of the putative propar
law of the arbitracion agresment.

There are arguments to the sffect t here in a substantive dispute octhearwiss

coming within the Brussels Convent arbitration clause is adduced by one
party as A reassn why the Court a d)rafer the matter to arbitratien under ard
11 par 3 of the Rew York Conventcd £t Court should have the controlling power
of decision as to whether the ion agreement is valid and that its decision
ghould thereafter be recogni k8 all other Contracting States. There are, oo
the other aside, opposing te8 as to why the controlling decision should be
that of the Court of the in which the arbitration would take place if the
arbitration agresment is and that likewise its decision should thersafter be
recognized in all othe tracting States. To decide that a decision upon the
validity of an arbit on agreesent falls within the amhit of the Convention
would not, ic sesma , decide the macter in favour of either set of arguments.
The rules as to ssumption of jurisdiction under the Convention are too
various and comp r thise toc be s0. The fundamental principle is that persons
domiciled in a icular State should bs gusd in the Courts of that State (art
thought to favour the [irst of the two opposing wview points.
Article 5( hawever, permits a person domiciled in one State to ba sued in
ara "in the courts for the place of performance of the aobligation
in gues It can be argued that, where there is an issue as to arbitratiom,
tha Courts of the State in which, if the agreement is walid, the
& bound to arbitrate; ses Schlosser (13%1) pp 235 to 238 and Audit pp §
There are, moreover, other provisions of the Convention which might giwve
s of the place where the arbitration would take place jurisdiction to
decldes upon the validity of the agzeemsnt.

What ©cam howaver be said, it seems to me, i that if a decision as te the
validity of an arbitration agreement falls within the ambit of the Conwvention,
then (unless it arises as a prelimipary issue in the ocourse of setting up the

arbitration panel as in The Atlantic Empercr) it will be decided by the Court
=first saised” of the issue within art 21 and will thereafter be recognized in all
other Contracting States under art 26. Such a conclusicn would leawe the Court of
the State in which arbitration was to takes place fres to appoint the arbitration
panel and to take all subseguent steps necessary Lo sSuppert or control the
arbitration proecesdings.

I find this a difficult and perplexing lssue, It peema clear that those who
drafted the Copvention never applied their minds to the gquestion of how this type
of issue was to be resclved, no doubt because they expected the problems to be
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solved in a future European Convention on arbitration law. This perhaps supports
the wview that such issues weres never intended to fall within the scope of
Convention and that they are better left to be dealt with by amending and updating
tha MHew York Comvention, In the =nd, however, I feel the force of the argumesnts
that exception (4] of the Brussels Convention should not apply to judgments as to
tha walidity of arbitration agreements both because such judgments are not
confined to “arbitracion® but necessarily extend to the conetruetion of the
underlying contract between the parties; but alsc and principally because there
are solid practical and policy reasons why the judgment of the first Coptracting
State to propnounce on the walidity or invalidicy of the arbitration agresment
should be recognized in the other Contracting States.

on balance I conclude that the judgment of the Tribunal de C doas not
fall within exception [4] relating to "arbitration" and that a mgly this
Court is bound to recognize it.

Issue 2. By what law should the Court determine whether th trocon clause
is incorporated in the bill of lading

_If I am right on the first issue the others do not aris in case I am wrong
1 proceed to consider this issue. The Contracts (Appli wi Act, 1950 only

“applies to contracte made after Apr 1, 19391, the date the Rome Convention

came into force, and in any event does not apply to tion agreements. The
point thersfore has to be decided in accordance '& ommon law principles of

private intermaticonal law,
Mr Dunning sSubmitted that ths question iur the Centrocon clause ia

incorporated in the bill of lading is English law as being the lax
fori, He relied inter alia on the [ollowingg

1. English principlea of private int
ascertainment of the proper law of a ¢
made any express or implied choloe of
the so called “"connecting fastara™; -
Tunisisnne de Favigation SA [1570] ‘s Rep 99 at p 117, eol 1; [1971] AC 572
at pp 603 to &04 per Lord Dipl i e TE Havprins, [1%83] 2 Lloyd's Rep 2356;
Dicey and Morris on tha Confli Laws, 12th =d (1993} pp 30 to 31; Eahn-Preund,
Genaral Proble=s of Private icmal Law, 1%80 pp 242-243.

2. Bnglish law as tha @ri should therefore govern all guestions which are

determination of the proper law, including all
parties have consented to terms bearing upon a
er law. Mr Dunning relied ocn Mackender v Feldia, [1966]
5 and 458; [1967] 2 OB 590 ac pp 598 and 603 (whers Lord
ice Diplock expressed obiter the view that a plea of non
been governsd by English law, presumably as the lax fori)

Special Shipping Company Inc v Fay, [1088] 165 CLR 197 (High
Court of Aus at pp 224 ©o 2215 per Mr Justice Brennan and pp 256 to 361 per

Mre Justice ;i Bee also Dicey and Marris (op eic]) 12th ed (19931 p 1228,

1 law (ie the lex fari) govern the
¢ including whether the parties have

law and, if mot, the ascertainment of
& d°hkrmement Maricime S8 v

proper law has been ascertained in accordance with the lex fori, it
may ssary in soswm instances [ies where the lex causae differs from the lex
gider at a second stage of tha investigation whathar, according to the
w, the arbitration clause forms part of the contract; sees Briggs "Wider
and Wider; the bounds of Australian exorbitant jurisdiction* {(commenting on

Oceanic v Fay (supl) in [1%83] LMCLO Z16. That deoes not arises in the present
Case.

Mr Dunning also submitted in the alternatiwve that, if the guestion whether the
Cantrocon clause i incorporacted in the bill of lading is governed by the law
which would be the proper law of the bill in the absence of any incorporatiom. the
law with which the bill of lading transaction has its closest and most real
connection is BEnglish law,

Mr Meescn’'s submissions, on the other hand, may be summarized as follows:

1. All questions relating to the formation of a contract are governed by that
law which would be the proper law of the contract if the contrack wag validly
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concluded ("the putative proper law*); Albeko Schumaschinen AG v Hamborian Shoe
Machine Co Led, [1961] 111 LJ 519; The Parcuth, [1983] 2 Lloyd's Rep 351; Dicey
and Morris (ep eit) 11th ed (1987) pp. 1157 to 1201; 12th ed (1993) pp 1148 to
1354 .

2. Ths putative proper law governs not only whether there 15 a binding
contract, which is not the issue in the present case, but alsc the guestion
whether the contract contains a particulayr term such as an arbitrarion clauwss; the
Atlantie Emparcr, (Mo 1) [138%] 1 Lloyd's Rep 548 At pp 552 to 553 per Mr Juatice
Hirst and p 554 per Lord Justice Lloyd (CR).

3. In thes present case there are two different arbitration clausea which may
have been incorporated providing for arbitration in Paris or London according to
whether bill of lading incorporates (i) the contract of July 23, 1580 (arbitrarion

in Paris) (ii) the charter-party fixture of May 7, 1991 as Bet out FrECAT
telex® (arbitration in Paris] or (iii) the fixrure of May 7. 1991 as ’@nlﬂmﬁ
{arbitration in London). In these circumstances the gquestion ration
cannot be answered by reference to the law which would be the if cne or
other of these contracts were validly incorporated but should erned by tha
preper law of the bkill of lading, cbjectively ascertained, regarding amy
arbirration clause which may have been incorporated. Mr Me puintui out that
altheugh the concept of a "putative chjective proper law® *confuaing by

Lard Justice Diplock in Mackender v Feldia (sup) at p N\Np 602, Cheahire and
Horth on Private Internstionsl law, 1lth ad {(1987) p -l.'.r this concept:

&&Etmnnd by the proper law ocbjectively ascerta t follows thac, in casea
invelving arbitration aor choiea of Jjurisdietio g, no inferenes sheuld be
drawn as to the intentions of the parties £ presence of one of tchese
clauses in the contract.

f8ince any issue affecting the walid E f a contract shoold be

4. If the proper law be ascertained cofdance with this approach, the law

;-:Ll:h which the bhill of lading has its and most real connection is French
aw.

In the literature there is mu
relares to the consent of the
Jurisdicticon clauss, tha Cour
parties purport to chooee or
basis. This an undecided
for most contracts l::un::l

digeussion of the guestion, where the issue
es to A choiee of law, arbitratiomn or
d apply the lex forili, the law which the
tative proper law ascertained on an objective
of considerable difficulty which is answered
Apr 1, 1591 by art 6 of the Rome Comvention.

Since the Copwventi not apply, I begin by considering two decisiona of
tha Court of Appeal.

In The Par NBupl the guestion for decision was whether leawe should have
bean given to gerve a writ out of the jurisdietion under RSC, © 11, r
1(1) {E} on that the plaintiffs were seeking to enforce a contract which
implication was governed by Engliah law. The alleged comntract
wag a Fixe of the vessel said to have been concluded in a peries of telex
loded between a broker acting for the plaintiffs and a broker (SBS)
acting for the defendants. A telex from SBE to the defendants, which
evidance the fixture, contained a term providing for arbitration in
first instance Mr Justice Eingham, as he then was, set aside service
it on the ground that the arbitration provision should be ignored. This
decidan was reverssd in the Court of Appesl on the ground chat, if the case were
tried, the Court would probably apply the putative proper law of the contract, to
decide whecher there was a binding contract becween the parties and, as it was
arguahle that any contract contained an English arbitration clause, it was also
arguable that such contract if concluded was governed by English law. The leading
judgmant was given by Lord Justice Ackner at p 353.

It is clear that the learmed Judge's attention was not drawnm to the principle
anunciated in Dicey & Morris‘s The Conflict of Laws and I refer to the current
10th ed r 146 at p 775 which is in these terms:

The formation of & conktract is governed by the law which would be the proper
law of the contract if the contract was validly concluded,

Dicey then goes on to discusa the principle in some detall referring to one
English authoricy in which that principle is to some ““ﬁniéﬁk’fﬁﬁﬁf)‘?ﬁ and
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dealing with the academic and philosophlcal criticisms that can be made. M
Longmore says of course that that principle is a well understood and accepted one
and although it was not referred to by either Counsel -- Mr Gross was not in the
Court below -- it must have been in everybody's mind.

With great respect, I am wholly unconvinced by that proposition. The parts of
the judgment to which I have referred indicate quite clearly to my mind that the

application of the putative proper law sesms to have esscaped everybody's attenticn
in the Courts below.

It is now accepted in this Court, and clearly was not so accepted in the Court
balow by Mr Longmore, that if this case is heard then the probabilities are that
the putative proper law, namely English law, will be applied to resolve the issue:
Was there a binding contract betwesen the partisa? The learnsd Judge was,
therefore, in my Judgment in error in saying that he must treat the icracion

clauge as neutral; the arbitration clause had the important result ing the
r law of this dispute probably (amd I put mo higher than CEREE Y]
English law.
What made this case a case to which RSC, © 11, ¥ 1(1] [f) was that it
was arguably a contract which by its terms or implication wasg gowérned by English
law. Therefore the learned Judge, by reason of not having dttention directed

to this principle, wrongly reached the conclusion that hould disregard the
arbitration clawse. He thus arrived at the conclusion ra was no English
link. And there being no English link, as he said in he was thrown back on
the prima facie rule. It seems to me that if ther no Epnglish link, a link
which made the contract by its terms or implicati erned by English law, one
did not need amy prima facie rule. It was oot H; » B 11 ¥ 1{1) {£f) although

strangely encugh, that was conceded before him defendants.

Accordingly, such being the error, estion that the exercise by the
learned Judge of his discretion precludes rom intervening cannot be pustained.

5 a good arguable cage thar thers was a
concract; that ia conceded Thers 8 & good arguable case that the contract is,

by its terms or inpliﬂl:im-:l., by English law. As 1 have indicated, chat
sufficas to bring it within RS r L{1) (£}.

1,
This decision has not es

ed, (1987 pp 473 to 474.
o 311, x 11} (I} Tthat,

el criticiem; see Cheshire and North, op esie, 1lith
gnly decides that it is arguable for the purpcocess of
trial, the Court would apply English law aa the

putative proper law of contract, a matter to which Lord Justice Ackner again
returned (p 354) when idering whether, as a matter of discretion, service out
of the jurisdicti d be allowed,

The Parouth | follewed by Mr Justice Hirst and the Court of Appeal in
The Aclantic {Be 1] (sup) where, onece agaln, the issue was whether service
of

of the jurisdiction should be permitted, this time under RSC, O
ch sancticned such sarvice "provided the arbitration te which the
isg governad by English law." In dismissing Impianti's application
to set the order for service out of the jurisdiction Mr Justice Hirst said

Tay T Ti1)

g8 sought Lo distincguish the present case on the ground that whereas in
th the guestion at issue was whether there was in existence any binding
contract [(theres being no dispute that such contract, if in existence, contained an
arbitration clause), in the pressnt case it is common ground that there is in

existence a binding contracc, and tche sole issue is whether that coontract
contained an arhitration clauss,

In my judgment this distinction is unsound. Dicey’s rule as co the formation
of the contract as a whole must (perhaps a fortiori) apply to the formation of a
disputed part. This the relevant formation is governed by the law which would be
the proper law of the entire contract 1f that part was wvalidly concluded. This
putacive proper law is manifestly English law, having regard co the cerms of the
digputed arbitration clause quoted above. This conclusion is amply sufficient to
feund jurisdiction under O 75, r 7 since, as under O 11, the plaintiff need do no
more than establish a good arguable case.
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This decision was upheld in the Court of Appeal, Lord Justice Lloyd gave the
leading Judgment .

The Judge held that he was bound by the decision of the Court of Appeal in The
Parcuth [1%82] 2 Lloyd's Rep 351 to decide the second point in favour of the
plainciffa. The facta of The Parouth were similar to those of the present case,
the guestion being whether there was a binding econtract between the parties. The
Court held that question would be decided by an English Court in accordance with
putative proper law which, since there was an English arbicration clause, would in
all probability Be held to be English law. Accordingly the case fell within RSC,
@ 11, T 1{1) (£).

y

Mr Gross sought to distinguish The Parouth on the ground that in case the
gquestion was whether there was a contract at all, whereas in the case it
ig common ground that there was a contract; the questicon here the
contract contained an arbitration clause. I accept that this is a inction on
the facts. But it makes no difference to the principle stated lied by the
Court im The Farouth, by which we are of course bound, as was € . Hr Gross

. We ars not
regquired to express any view on that guestion. It is suffi to say that in my

regarved the right to argue that The Parouth was wrongly deci
Judgment it cannot be distinguished. Qé

asive authority that,

applied to the gquestion
tract and that the igaus

where this can be done, the putative propar law sho
whather a disputed arbitraticn clause forms part of
is governed ==

The passages which I have cited are at least highl
uJK:he

. = » by tha law which would be the propar f the sntire centract if thar
part was validly concluded.

It is howeaver not possibla, as Mr Huenﬁncaﬂeu, to apply this prineiple to
the present case, Bince thares are not E two posaible arbitration clauses
which may have been incorporated ea ating a different proper law. This
fartar seems bt me to discinguish ¢ ent case from those of The Parouth and
The Atlantic Emperor (No 1). Mr therefore has to argue for a somevhat
different concept, that of the ive proper law ascertained on an cbjective
basis, Despite the support £ 8 concept in successive editions of Cheshire
and MHorth's Private Internat Law, it has not, as far as I know, bean

previously adopted in any © case.

I turn to consider Mr ‘s argument based on the High Court of Australia‘s
decision in Oceanic v Fa }. In that case the respondent was injured oo board
a Gresk ship in the of a cruise in Greek waters beginning and ending at
Pirasus. The booki the cruise had been made in New South Wales and at the

mention was made of the terms of the ticket which included

a clause confer exclusive jurisdiction on the courts of Acthens. The
r r action against the Oceanic for negligence befare the Supreme
Court of New Wales and Oceanic then applied for a stay relying, inter alia,
on the cla It was held by the whole Court, applying the lex fori that the
conditi - ticket did not form part of the contract.

Mr Brennan sald {pp 234 te 238},

may be thought that the terms of a coptract should be ascertained by
reference to ibs proper law . . . But for the purpose of determining whether the
contract of carriage was made when the fares were paid to JMA Tours in New South
Wales and whether that contract contained the exclusive foreign Jjurisdiction
clauge set out in el 13 of the ticket, the system of law by referencs to which
those gquestions must be answered cannot be identified by assuming that the
contract contained the claass, The guestion whether a contract has been made
depends on whather there has been a consensus ad idem and the terms of the
contract, if made, are the subject of that consensus. At all events, those are
the issues which an Australian court necessarily addresses when it seeks to
determine the existence of what the municipal law of this country classifies as a
contract. Claggification is, of course, a matter fer the law of the foarum. In
deciding whether a contract has been made, the court has regard to all the
circumstances of the case including any foreign system of law which the parties
have incorporated into their commmications, but it refers te the municipal law te
decermine whether, in those circumstances, the parties reached a ; idem
and what the consensus was: cf Mackender v Feldia AG per D;Lplt:l-:lu d M no
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gystem other than the municipal law to which reference can be made for the
purposes of answering the preliminary questions whether a contract has been made
and its terms. Mr DF Libling, *"Pormation of Internaticonal Contracta® Modern Law
Review, wvol 42 (1579], p 18% (an artiele to which Gaudron J has drawn my
attention) discusses the reasons why it is inappropriate to determine those
guestions by reference to the so-called putative proper law of a supposed
contract.

Mrs Justice Gaudren (pp 256 to 261) adopted the same approach:

in general terma, the righte and cbligatiocne to & contract are to be
ascertained in acoordsancse with the proper law of the contract . . . In the
context of this appeal, the guestion whether the appellant and respondent agreed
in tearms of cl 13 is primarily relevant to the issus of whether a stay should ba
granted. However, it may also be relevant, in the context of the br r issuss
batwesn the parties, to the ascertainment of the proper law of Cheir tract,
should that need to be decided. If the guestion whether the partci Wpfendsd to
be bound by ¢l 13 were to be asked in the course of ascertaining r law of
the contract, it would in my view fall for answer in accordance he lex fozxi,
although this is not a matter which appears to have been authari 1y decided.

She then referred to Lord Diplecks spesch in Compagnie @l £ Maritime SA
feapl p I17; p 603 and continued: Q

The above statements support the proposition % h lex fori determines

{inter alia) gquesticns as to the existence, const and wvalidicy of Eerms
bearing upon deteérmination of the parties’' agresmen to the proper law. Indesd
I think that must be so. If the guestion of he proper law is cne to be
answered by application of the lex fori, until fori provides the answer to
that guestion there is no scope for the of any othear law. In othesr
words, all cguestions which are necessarily dent to a determination of the

law of a contract must fall for ans accordances with the lex forl: ses
2lsc Mackender v Feldia AG Cheshire and Private International Law, 11th ed
(1387}, p 477.

I have to say, with tha greates ct, that I can see objections to this
approach just as I do to each alternative soclutions which hawve been
adopred. Mr Briggs in the articl ited commanted on the fact that the High Court
gave no walght at all to the ve proper law of the contract and, to get over
this difficulty, ha suggested -gtage approach:

v » » onoe it has been that there is a proper law, the lex fori should be

sman Eo drop ocut of the ufe and allow the proper law to take over questions of
validity and incorpozat Cerma .

If this is Tl High Court hawving held according to che lex fori that thes

& not incorporated, might then have concluded that tha
t clausse was governed by Greek law and, if so, should hawve

considerad , according to Greek law, the clause was incorporated. A
circular ch of this kind has in my wview little to commend it. Once tha lex
fori has 14 to ke the law applicable to the guestion whather a clavss has
boen incorporated it would seem odd if the same issue could then ba
dac the opposite senne by & law other than the lex fori. There are,
5] r more fundamental objections which ecould be advanced to the csholes

ex fori; namely that the accident of the forum should not be decisive on
ntal an issue of conflict of laws as the existence and validity of a
contract and that it is proper objective of private international law to provide
objective criteria for deciding such an issue which are not dependent upon the
forum in which it has to be decided. There has for some time besn & considerable
measure of support in the literature for the view that these issuss should be
decided by reference to some combination of two concepts, the putative proper law
and the law of the country im which the parties, or cne of the parties, resides or
carries cn business, a view which has resulted in art B of the Rome Comventicom.

In the rather unusual clrcumstances of the present casse I have been pressed by
Mr Dunnming with arguments in favour of applying the lex fori and by Mr Messon with
reasons wWhy I sBhould apply the objective putative proper law. While I have
indicated why I do not f£ind Mr Dunning's arguments entirely persuasive, I have not
g0 far considered the concept for which Mr Messcn contends. The difficulty about
this concept is that under English rules of private internaticnal law the parties,

subject to very few excepticns, are allowed complete autonoey tﬁrﬁ?@&%in‘;&owt
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of their contract to any law they may choose; if they fail to exercise that chodice
then the governing principle of English law is that the contract is governed by
the system of law with which the transaction has the closest and most real
connection. The presence of an arbitration clause can be relevant to sither stage
of the enguiry. If, in the present case, I were to decide that the guestion of
insorporation is governed by the putative proper law ignering any uhitraum
clause that may have been incorporated, I would necessarily be
provisicnal assumption that no arbitration clause ia incarparated and d-b:iding'

both the Ffirsr and second stages of the snguiry on a basis which is no more likely
to be correct than if I were to ascertaim the putative proper law on either of the
other twoe possible assumptions, namely that the contract incorporates a Londom
arbitration clapse or thatr it inecorporates & 2Paris arbitration elaoss,
Accordingly the concept of the cbjective putative proper law is no more reliable a
tool for determining the question of incorporation than is the lex fori. I im
parhaps for this reason that Lord Justice Dipleck referred to the concept as
*confusing” in Mackender v Feldia (sup) p 457; p 602. It may be t asuch
concept may have to be applied under, art E(1)] of the Roma Conwvent & Ehare
im a "battle" between two or more different sets of standard t© chocaing
different laws and jurisdiction (see Dicey & Morris op cit 12 {1593] p 1251
and contrast Plender, the Buropsan Contracts Convention, 1891, 28 1 but chare
is in wmy view no logical reascn either of primciple or ML& this conmoept
should be applied where common law principles of privace tional law still
prevail .

I can now state the conclusion at which I have arri t is well established
that this Ceourt appliss the law of England to decide 1 sputes that coms before
it unless and to the =xtent that it is n;u-mn.utrn  either by gtatute or by
English rules of private internacional law, ired eo 'Wllr' the law of
some other countcry. In the present case it not besn demonstrated to my
gatisfaction that Emglish rules of private in cnal law require the Court to
apply a law other than English law. ©On that_s gruunﬂ I conclude that BEnglish
law must be applied to decermine whether 'I'Ja trocon clause is inecorporated into
the bill of lading.

In cage I am wrong on this mtr_ uld perhapa indicate what law I would
have held eo be the putative pr of the bill of lading bad I accepted Mr
Meesen's submissisn that this n has to be determined by ignoring the
possibility thar any arbitrat lnu-m: may be incorporated into the bill. In
this event I would have Found the bill contains no express or implied choice
cf proper law and that th ticn has to be determined by reference to the
syscem of law with whish action has ics closest and most real connection;
Banythen v Commonweslth o tralis, [1851] AC 201 &t p 215, There are strong
factora linking the tr ion with French law. The goods were ghipped on board
the wessel at a Frenc ret by & Freach shipper and the bill of lading was issusd
in France to the of the shipper. There are some factors linking the
transaction to AwW. The stromgest of these is that the carriage was to an

English port. though weaker factors, are that there was a regquirement to
notify Englisgh company and that the bill of lading is in the English
language. r , there ism a factor linking the transaction to German law as
this was woof the vespel's E£lag.

I wa v& had no doubt in thess circumstances, had I accepted Mr Messon's
submi that the system of law with which the bill of lading transactien has
ita t and most real comonection is French law. The factors pointing to
Pr aw are strong in themselves. They seem to me to gain added force from the
fa £t there is in force a set of intermationmal rules for determining the

rights and chligations of parties to a contract of carriage of gooda by asa in the
shape of the Hague Rules and the Haguse Visbky Rules which require as a condition of
applicability, inter alia, char the bill of lading is issued in a Contracting
State or that the carriage is from a port in a Contracting State. I refer in this
copnection to a dictum of Lord Justice Megaw in Coast Lines Ltd v Hudig & Veder
BV, [1572] 1 Lloyd's Rep 52 at p 59.

B0 far as the billes of lading were concerned, it might well be that the Ffact
that they were issusd in Rotterdam in respect of goods locaded thers would be a
conclusive, or at least a powerful indicatiocn that the proper law of the contracts
te which they might give rise would be the law of the Netherlands.

Accordingly, if the possible incorporation of any arbitration clause is to be
ignored I would have held the proper law of the bill to be French law. But for
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including the actual words used and taking into account the surrounding
clircumstances in which the contract was made and {itse commercial purpose as known
to both parties. Questions of notice are normally a matter as to whether one
party has done sufficient to give to the other party notice of the incorporation
of a term in the contrast for the Court to regard it as fair and reasonahle to
hold that the second party has consented to be bound by that term.

I draw attention to this distiscrien since at times it seemad to me that it was
in danger of being overlooked in the course of argument. Wwhen seeking to resclve
guestions of constructicn, evidence is admissible to identify the charter-party
referred to but it is not permissible to take account of pre-contractual
negotiations. Thus it would not be permissible to take account of what
instructions were given by the shippers to their agents as to the date to be
ingerted im the bill of lading, nor, if such evidence had been available, as to
any discussions between the master, or ship's agents on the one and the

shippers’ agents on the other;, before the bill of lading was signed. bowever
; the guestion is whether the owners gave reasonable notice b of the
incorporation of a particular term in the bill of lading, € might bea
necessary to have regard to pre-contractual negotiations.

In the pressnt case two guestions of construction were \rai in argument;

firast whether the bill of lading is capable of incorporati
terms have not béen reduced inte writisg by the time the
second, if so, whether the bill of lading incorporates
charter of Mar 7, 1991 or the contract of affrei

rter-party whosa
of lading is isgued;
terma of the voyage
of July 33, 1530 aox

neithar contract. As to the gquestion of notice, gson did not raise this
expressly but he placed conaiderakle emphasis on € ct that neither the recap
telex nor the nomination of che wessel to UNCAC d to arbitration in London.
In his skeleton argument he subsmitted that “i d bae commercially abaurd" if

the failure of the agent to insert thea date:

werea to have the unforesssable

e guence that a Londom arbitratiom
clause of which the shippears were comple

ware wers to be incorporated,

I begin with the guestion whathe a matter of construction, the bill of
lading is capable of incorporat 4 ¢ charter-party whose terms have not bean
reduced into writing. I do not any case in which it has previously beesn
contended that an incorporation in a bill of lading can have ths affasr aof
incorporating cral terms whic not been reduced into writing. I was referred
to Fldelictas Shipping ¥,/0 Exportchleb, [1963] 2 Lloyd's Rep 113 at
pp 120 and 131, It was 14 thar a bBill of lading issued an Der 23, 19E0
incorporated a charter ot &, 1960 and aleo an addendem to that
charter-party dated Og « 1960, It was not suggested that a collaceral oral
agreament, had it no raduced to writing by the addendum, would have bsen
incorporated.

Thers are, = , Beveral factors all of which support the coastruction that
the bill of la ncorporates anly the terms of a charter-party which have been
reduced Eo Eirfy. PFirst, the words "in accordance with the Charter Party dated"
would seem £ to refer to an instrument in writing than to an oral comtrackt;
cf their vation frem the Latin carta partita (Secrutcen, op ecic, 19th ed (1984}
P 2 no }+ Gecond, & bill of lading is a transferable document and one might

if ir incorporates terms by reference, then those terms should be
ag le and capable of being referred to by the party ko whom the bill is
by any indorses to whom the bill may be transferred. The terms of a
wri document are readily ascertainable by the bill of lading holder whereas
those of an oral agresment are not. Third, this bill of lading would incorporate
the arbitration elause of any charter-party incorporated inte the Bill, I
arbitration agreement is & type of agreement which is normally only made in
writing. The Arbitraticn Act, 1%5%0 only applies to an agreement in writing; see s
32. The Hew York Convention by art II applies only to agreements in writing., It
would be strange if the bill of lading were capable of incorporating an
arbitration agreement which fell ocutside the Arbitration Acts and could not be
enforced under the MNew York Convention.

Mr Dunning submicted that it must often happen that a charter-party has not
been execubted by the time the bill af lading ia issued and that it might produce
unfortunate results if in such cases the terms of the charter-party fixture were
not incorporated iii the bill. Mr Dunning pointed out that what in practice
normally occurs is that an informal fixture i concluded by telephone, telax or
fax; thar this consrirures a binding contract; but that the pa{}%ﬁgdlﬂf:nagtd&:nlw up
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and execute a formal charter-party which is back-dated to the date of the fixture.
If it were necessary that the charterparty had been executed by the time the bhill
of lading was issued, then terms which were intended to be incorporated into the
Bill eof lading, might be held not te have been incorporated and that Iin some
cafses, ag a result, the bill of leading would not contain the terms necessary for
it to Function satisfactorily as a contract of carriage.

I gee tha force of these submissions but in my judgment they should net be
presasd too far. if a formal charter-party has been executed in sufficient time
to be sent or shown to the bill of lading holder when he first demands to be shown
& copy, (and if the date on the charterparty is sarlier than that on the bill of
lading), I do not ses why the Court should go behind the date which appears on the
charter-party or should investigate whether the charter-party was executed before
or after the bill wae issued. In tha present case the charter-party was not
executed by this stage or indeed for more than two years after bill was
issued. Mr Dunning's submissiona can only suggest, at most, that an oral
contract is evidenced by a written document such as a "recap telexy
cut in that document may perhaps be treated as capable of being i
a bill of lading. The argument cannot reasonably be pressed
that an oral term, which is pot contained im or evidanced by a
is capable of being incorporated.

There are, howevar, in my wview rather mores fundament
commercislly unsound to hold that, on the proper o
lading, it 1= capable of incorporating the terma of
lading are tranefervable documents which come int
indorsees who may be the purchasers of goods ar
of lading does not, however, take precisely the
the ipper and the shipowner (of which 1 of lading is merely the
avidence) . ¥hat is transferred to the < i
congists ocnly, of the terms which appear
lading. Thus esllateral oral terms Ars Bot
OBD 475; The Ardennss, (1950} B84 L1
facilitates the use of bills of lading
a proapective transferes of 5 bill
bill, whether it conforms to his
letter of credit} and what rights
cakes up the bill., The btransfes
whether any collateral oral a

shipowner as, for example,
the shipowner in the bill.

g8 wity it would be
tion of the hill of
contract, Bills of

face and reverse of the hil]. of
farred; sese Leducs v Ward, (1888)
:'IIGJ_ [1951] 1 KB 5%, Th:'l.l rule

ding to ses, meraly by inspecting the
ace [(whethsr it be & salse contract or a
ligations will be transferred to him if he
or prospective bransferes, need not enguire
ts have been made between the ghipper and the
by the shipper of any obligation undertaken by

Where the bill ding Aincorporates a charter-party, precisely the sase
Principles should judgment apply, save that the rights and cbligations which
will be or have rangferred to thae consignes or indorses are now set oub in
i1l of lading and the charter-party. Once again the
not be affected by oral terms not contained in the two
& bill of lading incorporates the terms of & charter-party, the
only except 1’ cage where extrinsic evidence may be relevant is where the bill
of ladi 8 not identify the charter-party referred to. Here it has been held
nce of a date in the bill of lading does not negative the apparent
the parties to incorporate the terms of a charter-party: The San
Nic g aup). This gives rise to the excepticnal position that evidence may be
le to ldentdfy the charter-party referred to.

It would in my view be detrimental to the transferability of bills of lading
and to theair use in intermaticnal trade to hold that an incorporation olauss in a
£ill of lading is capable of incorporating a charter-party which has not been
reduced inte writing. Such a decision would invelwve that the transferee would be
affected by collateral oral terms which do not appear in any document. Even where
the charter-party had been identified inm the bill and where it had been supplied
to the prospective ctransferees before he took up the bill, he would still be unable
to ascertain what rights and cbligations would be transferred to him merely by
ingpecting the two documants. In cases such as tha present, wheara the bill of
lading does not idencify the charter-party referred to, the rights and ehligations
aof the tranaferes would only be ascertainable by means of an extensive
investigation a& to the undocumented coontractual arrangements of third parties
with whom he had no direct relaticns. Such a decisicn would therefore introduce
considerable uncertainty into the field of bills of lading.
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I therefore consider that, as a matter of the construction of the bill of
lading, it does not incorporacte the terms of a charter-party which, at the date
the bill &f lading is issusd, has not bessn reduced to writing. For the reasons
given earlier an oral contract, evidenced conly by a recap telex, does oot seem to
me to gualify for this purpose. I should add morecver that, if I am wrong on
this, I would still conclude that the bill of lading doss not on its true
conetruction incorporate an oral agresment for arbitratiom in London which, at the
data of the bill of lading, was not evidenced by any document at all. It follows
that the charter-party fixture of Mar 7, 1591 was not incorporated in the bill of
lading and that, if I am wrong on this, still no clause providing for arbitration
in Lopdon was incorporated,

In these circumstances it is not strictly necessary to consider the second
point of construction, whether the bill of lading incorporates the terms of tha
voyage charter of Mar 7, 1981 or the contract of affreightment of July .23, 1990 or
neither contract. This only arises if I am wrong om the first puL@ml if an
oral contract i capable of being incorporated.

The Courts in the cases referred to by Mr Dunning have ted to give
guidance as to how such a guestion of construetion should roached IE
shotld be remsmhered however that sueh autherities de than indicate
guidelines for ascertaining the intentions of the parties *was said by Lord
Justics Roakill in The San Richolas (sup] at p 123:

One cannot gensralize in these cases but it is the f the Court to seek to
give an intelligent meaning to & commercial document 8 kind.

S

ingd a passage 1n Scrutton om
"nermal Tule” that:

In some cages it has been said,
Charterparties, 18th ed (1974) p 63 that the

» + . @ general reference will normally
charter, since this is the contract to Mfh¥c
lading is a party . . . [The San Wi

construed as relating to the head
the shipowner, who isgues the bill of
(sup) at p 11 per Lord Denning MR and

There may indesd be reascns

peing this approach as, for example, if it
appears that the words of inco

fion were designed to give the owners a liem om
- A bill of lading, however, is & bilateral
be given te the presumed intention of the master
equal weight sust be given to the intention af ths
shipper who npormally up Ethe bill and presents it to the master for

signature. In soma 8, af in the pressnt, ha alsc signa it, though this is
less commen.

The main fac avour holding that the voyage charter of Mar 7, 1591 was
incorporated i8S it was a charter of a named ship for a specified wvoyage
of July 23, 19%%0, though on a form headed "Continent Grain
8 for a succession of voyages on ships to be neminated over a
By Peter Dohle., The former is more likely to be referred to as a

than the latter which can be referred +to, perhapse more
as a contract of affreightment, a "tonnage contract® or a
on contract. Therse ia, however, no definition in English law of
ty" and I proceed on the basis that either type of contract can be
to as a charter-party but that the word i= more likely to refer to the
r of a named ship for a single voyage or for a series of voyages than to a
contract for shipe toc be nominaced. There can however be no hard and Fast
distinction of this kind. Charter-parties for single wvoyages are sometimss made
for ships to be nomipnated and, whers named ships are chartered, the shipowner
often retaina the right to nominate a substitute,

Mr Mssson indeed submitted that the contract of July 23, 1990 was the cnly
charcter-party which existed at the dace the bill of lading was issued. I have ko
asgume in considering this point that (contrary to my decision on the first point)
the words “Charter Party dated® are capable of referring to an oral comtract
evidenced only by a "recap telex™ since, if I do not, the point does not regquire
further consideration. But, even if I make this assumption, the words gucted are

in my view more apt in their context to refer to an instrument in writing chan to
an oral contract evidenced by a recap telex,
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I turn to the commercial reasons for incorporating either document inm the bill
of lading, It was not suggested at the hearing that there was any commercial need
to incorporate the terms of the voyage charter, Since freight under tha woyage
charter was to becoms payable ®within three banking days of right and true
delivery®, the words of inearporation cannot have besn intended to give the owners
a lien on the goods for freight. As to demurrage, while the voyage charter gave a
lien for demurrage, there was no cesser clause in the voyage charter applying to
demurrage and it is unheard of for an owner to exercise a lien for demurrage where
this can be claimed from the charterer under the terms of the charter-party. In
the case of freight, what would no doubt occour in practice, whatever conatruction
is placed on the bill, is that UNCAC would pay freight under the contract of
affreightment to Peter Dohle "within three days after signing Bills of Lading™ and
Peter Dohle would pay freight to the ownsrs undsr the voyage charter "within three
banking days of right and true delivery", It was similarly not suggested that
terms a5 to general average or any other usual incident of a contract carriage
neaded to be incorporated. It was agreed that the terms set out in bill of
lading would enable that contract to function perfectly esatis
contract of carriage without the terms of any charter-party being

I turn, then, to the relevant words set out in the bill of ln@

. . they paying freight for the said goods in accordanbe *with the Charter
Pl.rl:].r dated . all the terms, conditions and exceptiona hich Charter PFazty,
including the Arbirrarion clause, are incorporated herew @

The clause obliges the UNCAC to pay freight in ac :u with a charter-party.
It is that charter-party, and not any other, whose are incorporated, It is
therefore necessary to ask the guesticn: "In ae e with which charter party
was UMCAC to pay freight?". The relevance of estion is emphasized by the

typed words "Freight payable as per C/P". AI

It would be surprising in my view if ipper intended or agresd to pay
freight in accordance with a charter-pa e terms woars unknown to him and

might specify an entirely differ te of freight and different terms of
payment from those which he had agree r his contract. It is true that in the
present case the freight rate specifi r the voyage charter of Mar 7, 1951
was lower than that payable under tract of affreightment. This however was
ook known to THCAC. As co the 8, they had no reason to suspect that Peter
Dohle was in financial difficu or wag unlikely to be able to pay the freighe.

If they had, they would no va regquired the bill of lading to contain &
clause identifying the cont f Mar 7, 1991 as the cme in accordance with which
the freight was to be pa in Compania Commercial ¥ Maviera San Martin SA v
Chins Maticnal Foreign ansportation Corporation (The Constanza M), [1880]

1 Llenyd's Rep 505.
owner would sxpect or
carma which were

that "theay

| £t think that, in the absence of such provision, an
that the shipper should pay freight at a rate and on
the shipper. Prima facie, therefors it seems to me

in accordance with the charter party dated® refer
to the only 5 nrty to which UNCAC was & party, namely that of July 23,
1990, albeitk bill of lading was a contract betwesn UNCAC and the owners

and the obliget to pay freight is one owned by UNCAC to the owners.

importance to any significant commercial reason which might be
Ertfl&:"ring one contract to the other but none was put ferward. In
d give weight to two factors; first that the words set out in the
are more apt to refer to an instrument in writing than to an oral
evidenced by a recap telex; second, that the parties in my view are more
Eo hawve intended the freight referred to in the bill of lading to be that
defined in the contract of affreightment of July 23, 15%0 than that defined in the
voyage charter. I therefore consider, if it be material and on the assumption mst
out earlier, that the terms of the contract of affreightment of July 23, 1950 ars

incorporated in the bill of lading and that those of the voyage charter of Mar 7.
1991 are not.

Had I come to the conclusion that the bill of lading on its trus construction
incorporated not only the wvoyage charter of Mar 7, 1991 but slso a London
arbicration olause, I would nevertheless have found it difficult to belisve that
such a clause wasF binding on UMCAC or cn an indoreee of the bill of lading, such
a8 Grogvenar. As was emphasized by Mr Messon in his submissions and as I have
earlier found, UNCAC had ne notiee at the time the bill of lading was issuesd that
the wvoyage charter by which Peter Dohle chartered the wvessel from the owners
contained a London arbitration clause and they had ne relanth?(;ﬁ?ﬁ- this.

nite dom
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Where wide words of incorporation have the effect of incorporating terms which
would not be generally known to the party against whom they are scught to be
enforced, then under English law the party who seeks to enforce the term must
normally show that the term has bean fairly and reasconably brought to the other
party's attenticn; Parker v South Eastern Railway Co, ([1877]) 2 CPD 416; Interfoto
Picture Librazy Ltd v Stiletto Visual Programmes Ltd, [1989] OB 431, So far as I
know, such guestions hawve not se far arisen in any case concerned with the
incorporation of charter-party terma inte a bill of lading. It 4a, however, no
doubt for reasons such as this that it has bean held in a series of cases
beginning with Thomas & Co Ltd v Portsea Steamship Co Led, [1%12] AC 1 that an
arbitratien elause in a charter-party 3is not directly germane to the shipment,
carriage and delivery of ecargeo under a bill of lading and can, only be
incorporated in a bill of lading by specific words, either in the bill of lading
or in the charter-party, showing an intentien to provide for arbitration, Those
authorities are not directly relevant here since the bill of lading
incorporates the arbitration clause of whatever charter-party it re
Rena K [1%78] 1 Lloyd's Rep 545; [1973] 1 OB 377; The Oinocussin Bxid
Llogyd's Rep 12&6. The rights of an indorses of a h:l.l.l. of lading G‘ B Grosvenor

should bs ascertainable from the terms set out in the bill ng and any
charter-pazrty incorporated im it and should not be dependent on ather terms have
fairly and reasonably bean brought to the notice of the shi - 4 It does however
seem Wrong in principle that an arbitration clause should ld to ba binding on
the shipper or bill of lading holder unless it can be sh the shipper ought
reascnably be held o have consented to the clause at of shipment.

Conelusd ors &\

I conclude that this Court is bound to rec i he decision of the Tribunal
de Commerce that the amended Centrocon arbitra ciause is mot incorporated in

Ehe bill of lading. Had I not so decided,
matter in agcordance with English law, that th
leaves Mr Dunning's submission that Graoa
hoc agresment to arbitrate. I need

have concluded, deciding the

e regult is reached, This only

d the ownera entered into an ad
much ftime in discussing this

that, in replying to the owners’
in a letter daced July 26, 1931
ator without prejudice to tws specific
the absence of any London arbitration
is pufficient to say that Mr Harris was
hess circumstances I am unable to detect any
tween the parties that the dispute was to be

demand for arbitratiom, Grosvenor's B
appointed Mr Harris as Grosvenor's
contentions neither of which ¢
clause in the bill of lading.
appointed under protest and ¢
evidence of an ad hoe
regolved by arbitration in

I will hear Counsel % precise terms of the orders to be made in this cass.

Should the parties that amy further issues can conveniently be determined at
this stage, I will r doing 8o, At present, however, it seems to me that
the applications the Court should be disposed of in aceordance with this
Jjudgment by maki 8 as follows: 8 1991 Folioc Mo 1768

I propose ko lare that the bill of lading dated 8th March 1591 did mat
incorpora clause providing for arbitration in Lomdon. I will alsa declare
that no agreement has been concluded providing for arbitration in London.
Finally wiltl daclare, as was common ground at the hearing, thatr the parties ko
tha b lading contract are the cwners and Grosvenor.

1591 Folio Mo 1352

anly matter to be decided is as to the date on which this Court was "Firase
seised” of the matter for the purposes of art 21 of the Brussels Convention. The
test to be applied was laid down by the Court of Appeal in Dresser UE Limited w
Falcongate Freight Management Ltd, [1591] I Lloyd's Rep 557 at p 568; [1892] QB
502, At p 523. It was Chere held that:

+ + + 4An the ordinary, stralghtforward case service of proceedings will be the
time when the English Court becomes seiged.

I understood there to be pno disagreement between the parties that the writ in
this acticn was perved on Grosvenor on June 17, 1991 and on UMCAC and Group AMA on
June 18, 1%%1. If this ba so, I shall declare that this Court was "first seiged®
of the plaintiffs’ claim against Grosvenor on June 17 and of the plalintiffs’' claim
against NOAC and Group AMA on Jume 18, 1981, Otherwise I shall order by consant
that the action be stayed pursuant to art 30 of the Brussels Convention.
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the reason I have given I conclude that I sust apply English law to determine the
guestion of incorporatiom.

Iesua 3. Is the Centrocon clause incorporated in the bill of lading?

A number of cases have come before the Courts where the printed form of the
bill of lading provides for the incorporation of a "charterparty dated --" but the
parties have omitted te fill in the blank. These have mostly been cases where
there was a head charter betwsen the owners and the head charterers and at least
one sub-charter between them and sub-charterers who were also the shippera. The
bill of lading in these circumstances, as well as being an acknowladgment of the
goods and a document of title, contains or evidences & third contract of carriage
between the owners and the shippers. Typically the owner has no knowledge of the
sub-charter and the shipper has no knowledge of the head charter. One gay Buspect
that in thess circumstances the date has not been filled in since the(petries, or

more probably thelr agents at the port of shipment, were unable which
charter-party was to be jdenatified in the bill. If sach had sked, esach
would have given a different anawer. O

I was referred to two cases in the Court of Appeal and t
which thias kind of problem has recently been considered;
BEntre Riom Companis Maviera SR (The San Micholas), [197
Bangladesh Chemical Industries Corporation v Henry 5t
15 Bverest), [1981] 2 Lloyd's Rep 188 (CA); K/S5 A/S
@il Co, (The Sevonia Team), [1983] 2 Lloyd's Rep 514:;

€irst instance in
ic Molasses Co v
oyd's Rap 8 (CA);
hipping Co Ltd, (The
& Co v Irag Mational
Bavigaziene Rlea Italia

SpA v Svenska Petroleum AB, (The Hai Mattemi), [1 Lloyd's Rep 452.

Mr Dunning submitted that the effect of t
the absence of a date is no impediment  t
presumption in favour of the head charte

thorities is as follows: (1)
ncorporation:; (2) there is a
ng incorporated, this being the

contract to which the owners are prior ; (3) the Court leans in favour of
incorporation of a voyage charter, ra & time charter or other long term
contract.

Mr Dunning therefore submitted (that,) applying those principles, it should be
held that the bill of lading inc ing the wvoyage charter concluded on Mar 7,
1%91. Mr Meescn made, in outli following submissions:

zuf

1. The words om the the bill of lading are, as a matter of
construstien, inconeistent incorporation of the wveyage charter of Mar 7, 1391
but are consistent with.%: ration of the transportation ceontract of July 23,

- Mr Meseson relied on a number of facktors such as that the
bill eof lading sented in the form drawn up by the shippers te the masgter
for signature; master was obliged to sign bills of lading "as presented”;

1%30.
2. Had the bkl completed it would neot have referred te the wvoyage
charter of Mar 7, 1

and that b 27, 1931 had instructed their agents at Bordeaux to complete
the bill so teit provided "freight payable as per charter party dated 1lith July
1200" | y At was said, an error for July 23, 1%5%0].

: 11 of lading can only incorporate a charter-party which is in written
form date the bill is imsued. At that dacte the voyage charter of Mar 7
1991 not in written form. Even if the "recap telex" of Mar 7, 1991 18 a

t capable of being incorporated by referamce into the bill of lading, it
contained no mencicn of a Londen arbitration clause but ocnly of the Synacomex form
of charter which provided for arbitration in Paris.

4 4. MMCAC had no knowledge, or means of knowledge, of a London arbitration
clause .

5. If the parties were not ad idem, it should be held that neicher charter
parcy was incorporated; Bmidt v Tidem, ([1874) LE 1% QB 4456. The bill of lading is
a workable contract without the incorporation of any charter party.

In my wview it is impertant in considering these contenticns to draw a clear
distinction between questions of constructien of the bill of lading, cn the one
hand, and guesticns as to whether reasonable notice of the terms of the contract
was gliven by one party to the other at the time the contrace was made, on the
other. Questions of construction invelve lookimg at the cobinibed Ki‘.gcbnthulu
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