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I principle of ronsist( nc), applies. and that the 
meaning of "loss or damage"' in the limitation 
ctause should be harmonized .... i th the estab­
lished meaning ofth05c words in s. 4. 

Turning now to more general considerations, 
[ am satisfied that the proper approat"h is to 
apply the main pu rpose of the convention in 
accordance ",;th the principles laid down in the 
leading authori ties. 

Contrary to Mr. Broadbent"s argument. it is 
in my judgment of no significance that the mode 
of incorporation of the limitation clause is con­
tractual and non statutory. The cllILlse para­
mou nt in the chaner-party in terms 
incorporales [he U.S. Act as a whote, so that 
the limitation clause only comes in as pari and 
parcel of that Act. lind cannot therefore prop­
erly be ronSlrued o therWIse than 3S a com· 
pclllent part o f an internat ional oon\·cntion . 
Nothing elsewhere in the ch arter-parly has any 
bearing whatsotlVer on its ronst ruction. a nd 
indeed Mr. Broadbent's submissions hinge 
enti rely on the words themselves in thei r con­
text. 

J am qui te satisfied . for the reason~ given by 
Mr. lI amblen which I need not ref)Cal, that the 
wider construclion is fully consistent both with 
the purpose of the limi la tion clause itself and 
with the broader purpose o f the convention as a 
whole. and that the narrow construction is 
re pugnant to these purposes. Indeed Mr. 
Broadbent d id not advallce any a rgument to the 
conlrary. 

For a ll these reasons I am satisfied. and I 

I hold. tha t Ihe answe r to question I is thai the 
words "loss or damage" in the limita tion clause 
extend to loss or damage w hich is related to Ihe 
goods. 

Subjecl to the few items at issue under the 
second question . it is not disputed by Mr. 
Broadbent that all lhe claims come within this 
defi nition. 

QUESTION 2 

This ques tion fall s within a ve ry nauow com· 
pass . 

1\·Ir. Broadbent submits that the loss or 
da mage must be re lat ed to goods actua lly 
loaded on the vesse l. othe rwise there is no le r­
minus a quo from which the time limit can oper­
ate. He submi ts tha t the sub-section even on its 
wider construc tion contcmpla tes that the time­
limit will run from IWO alternat ive points, 
namely the ti me whe n the goods ..... e re 
del ivered . ..... hich pre-supposes they have been 
shipped on the \·essel. o r the time when rhey 
ought to h,lve been delive red . which aga in pre-

suppost's that they have been loaded. ~inn 
under the charter-party the only delivery ubh 
galion is to deliver cargo which has hc~n 
loaded. 

I disagree with th is approach. Part II ('I. 1 .'1 
the charter.party provides under the hc"dm~ 
" \VA RRANTY· VOY AG E-CA RGO" tha t: 

. the vesscl shall with all convenient dn 
patch proceed liS o rde re d to the I O;ldln~ 
port ... and ... shall load ... a full .Im! 
complr te cargo ... and being so 10llde'\ )h.111 
fo rthwit h proceed ... direcI 10 Ihl: diS('hJ I~ 
ing port ... and deliver said cargo. -

The obligat ion to load is thus the o ther 'Id. 
of the same coin as the obligation to de.li\'cr. 

Where. as is alleged he re, goods destined f", 
the vesselll.ere not loaded due to the deJa). It 
seems to me lh at any resulting loss o r d ama!!<'" 
manifestly "in rdat ion to goods". seeing th.lt 
adopt ing Mr. Justice Devlin 's lest in the ,,\,1., 
maJ!QS case. it alis.es in rda tion In the loouutu 
handling. stowage. carriage, custody, caf\~ and 
d ischarge of such goods. Moreover. there I' ""~ 
d ifficulty in de termin ing the te rmi nus iI qu" ,,! 
the ti me limil, since it will begin to run from th. 
date from \\hich Ihe goods (lught to have t..,·,·11 
deli,·e red . assuming lhe loading obligation twl 
been fulfilled . 

Fo r these reasons in my judgment the anS'H r 
to Question 2 is that, at least in the circum 
stances o f this case, the time limit does Opo: l.llc 
"'en Ihough the goods 10 which the re1c\J TlI 
Jose or damage re la tes have never been IO.llkJ 
on Ihe vessel. II follows tha t I would d ismi~s th, ­
appeaL 

LOfd J ustice ROell : I agree. 
Sir DAVID CROOM-JOHNSON: I JI,,' 

ag ree . 
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STAR SIIIPPING A .S . ,. 
( 1IiNA NATIONAL FOREIGN TRADE 
TRANSPO RTATION COR PORATION 

(HIE "STAR TEXAS") 

Bcfor~ Lord Jus tice Llm u, 
Lord Justice MANN and 

Lord JlUlicr: Sn:l'I-I 

\rhilr~ l ion - Proper "' ... - CII IIH in ( hlrter Ihal 
JisptJ lCII to ~ rdfr~ 10 IIcbilnolion In Btijing or 
l..undon In ··dertndant.s' opl lon" _ WMthtr dll~ 
ront~irwd implifd eho;". of IIo:.Illnll proper la .. -
II hNhu dall~ tn_alid - Whfl~r d aUSot _ok! for 
un.:ertainl) - WMtMr p-1ai nlilT~ Wtrf "drrfnd­
. nl" and enlil ll"d 10 u~ option. 

On Nov. 27. 1989 Ihe plainliff disponenl O\'·n.:-rs 
k! thCl1 IC5!'CI SrlJr Te.flu 10 rhe dderWBn!s fOI a 
p.: rood of nne I'me ( haue/cd tnp. l~ challn con· 
I.,mcd an arbltral ..... n rlau$!; II.hich ~Ial~d lIltU lIlIa-

35. Any di~pule ari~ing under the challcr is to be 
referred 10 arbItration in lJeiJlIlg 01 London in 
<kfendanl·soptlon. 

I'l!.: \·i.-,..cl loaded in China a cargo which inclulkd 
~ wn,ignmen! of chemicals. WhIle ill Singapore a 
"mtainer of chemicals ..... as founJ In he leaking and 
,tt< \'e""",, wa~ re'luiled 10 re turn 1<) China . 

lbl: plainliffs alleged Ihat e:<ccpt for t ..... o short 
p..IIO(1) Ihe ve~1 remained nn hire during the 
Tdurn voyage and lha t Ihe defendants wele liable 
jur unp3id hirc . eenain (:(>SIS and ClIpen>cs amOf,lnl­
III~ 10 SJl~.952 . llle dtf(ndanl~ denied liability. 

Un June 16. IW2 lhe plain"ffs Issu~d a .... ri l for 
"'''''et out of th~ jurisdiction . 

The defendant$ applied to )(t aside tile service 
.. n the grounds Ihal Ihe Case: did not flU unlkr any 
"r the htado; <)[ 0 _ II. r. I and Ihey appliro for a 
"~y unUeI s . I of the Arbilra1JQn ACI. 1!115. 

Prima raeit' the dcfcndanl5 II.·CI~ entitled 10 a stay 
~caUS(' the albitration clause in Ihe contract wa~ 
d~arly ""t a domeslic a lhitralion ag leemenl wilhin 
, I uf the Act. 

The plainuffs argued Ihal $. I d.d not apply 
Ix-<:ause the arbitration Igreement " 1$ null and 
"()Id, inoperative or incapable of being performed 
"nhin s. 1(1). They CQIItcnded Ihat since un~r 
(I 35 Ihe choice. of the venue for the arbi ll3t ion 
.... a§ at the defendantS' option Ihi~ necessarily 
Imported inlu the contract a Boaling ploper law 
"' ~ich "' 8$ a concept ... hich English la ..... ·ould nol 
rou"ten~ncc. The elprns agleemenl as 10 the 
pl~cc of a rbit r~l ion and the implied choice of a 
lIo~ t in! proper law were !iQ clO!iely rdaled \0 each 
"Ih<! r Ihat if Ihe !aller Wi15 to be di'rega rded by the 
English Coon then so WilS lhe former . Allerna-

lively the pl3in tiffl contended Ihat the dau", ,,'a~ 
void for unccrtainty in thaI Ihe "")rd "defendanl" 
.. as capable of bearing eighl dIfferent meanm!_ 
none of ... ·hich could be regalded as s.alisf~wry 
On the as..~umplion Ihat cI 35 ... ·as valid the 11Iam­
tiffs submilled Ihalthe ptamliffs ... ,' Ie Ihe defend· 
anlS for the purposes of Ihat dause: and they .... ele 
enlitted to cx('[ciloC Ihc option . 

---1ft/d. by O .B. (Com. Ct .) IE'A ... s. J ). 
th~ t the iswcs would be decIded m fa' our of the 
ddendanu. 

The: plainliffs awakd 

---lit/d. hy C.A. (Lww. 101 ... 1<" and STEYI<. 
L.JJ . ). tha I f l) the submis5ion by lite plamllffs Ihal 
the parlies inl~ nded by rdcrene< 10 adop t a noallng 
proper la .. would be rCJeeted; nOSf,lch .mplK"lllonof 
an ,mplied fIoa ling applicable law had c,'er been 
establiShed in an)' English case and .ueh implicali<)n 
was rontrar)' 10 Ihe gent"ral approach of Engl"h la ... : 
5incc the aClual seleC'lion of a placeofatbitr&l ionuid 
not of ilself gi\'e riS<' 10 an implied dIoice of la .. il 
..cemed implausable 10 $ugc~1 that the gran"ng of 
an oprion 10 choose: the pl~ of arbitration C\)u ld by 
itself gIVe rise to an implO("d choice of Roallng appl.· 
c3hle law: the arrnl r31ion agleemenl ... ·3S \'ahd (Ul" 

p. 448. col. 2: p_ 451 .mt 2. p. 452, ~1I. I) ; 

II) Ihe plaintiffs' submission Ih~1 Ihc arhllla ttoll 
conlainro a !\oaling ..-u rial bw. ~ither Chinesc or 
English .... ould be r~jeelcd: rherc II.~ no do.~lrin~1 
leason II.hy Ihe law gO"cming Ih~ aTbil rulion h.ld \cJ 
be fixed allhe time of making the arbit ration agrce­
menl and policy leasons strongly supporlcd 11>4- val­
idity of an arbil ralion clauS/" eomaLnlng ~ tloarmg 
curial law; a contracl withoul a ploper la ... · could 
nol exist but an arbitrallon agreement could per­
feeU~ uist wilhout i, being kno ... ·n at the Ilml· thc' 
agreement was entered into II.hatlaw w<)uld gowrn 
lhe arbilration procedure (su p .w9, col. I; 
p. 4~2. coil . ! and 2); 

(3 ) lhe fact thaI a multipl ici ly of possIble mean­
ings of a ronlractual pro"ision W(le put forw~[L1 
and lI\al Ihere were diftkultics of interpreta tion du.! 
not justify a conclusion Ihal the clauloC was mean· 
ingle"; the Coun had to do its be~1 to sc leCi the 
one thill best malChed the in tention of the parties 
as elpress-ed in Ihe language they had adopled: Ihe 
most na tural and conleXlual in terprelatinn uf 
"ddendanl" was 001' ",h;"h referred 10 Ih~ p3l1y 
againSI whom II!..- arbitration or Court prOC\"eding> 
"''Cle laken; Il>4-learned Judge was rir,ht in hi5 ron· 
elusion and cI. 35 .. as va lid and enforceable (I" 
p. 449. cot 2; p. 452, coL. 2); 

(4) Ihe plai nl iffs iubmilled thaI on the facls and 
on the correspon<k-nce it .. as the ddendanlS ... ho 
leferred the dispute to arbit ration ..... ithin the mean· 
ing olel. 35; lJoy,'ever Ihe plainliffs accepted thai if 
i1 was he ld lhat Ihe word ··defendanl" meant the 
de fe ndanl in Court and arbi lration proceedings 
their submi»ion did nol arise for Ikci5ion; in ~ny 
event there would have hc:en great diffKult)· in 
holding thai Ihe defendan ts had leferred Ihe claim 
\0 arbitration .. hen allihey well.' seeking to do was 
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apply for. stay; the appeal WOIIkI be dismiw:d (s« 
p. 449, rol. 2; p. 453, col.. I ) . 

The following cases were rc:ferrcd 10 in the 
judgment : 
Amin Rasbeed Shipping Corpora tion v. Kuwait 

Insurance. Co., (H .L.) (1 98312 Lloyd's Rep. 
365; 11 984) A.C. 50; 

Annar Shipping Co. v. Caisse Algerienne 
D' Assurance e t de Reassur,mce (The 
ArmfU), (C.A .) 11980) 2 Lloyd's Rep. 450; 
11981)1 W.L R. 207; 

Compagnie Tunisienne de Navigation S.A . v. 
Compa$nie d'Annement Maritime S.A . , 
(II.L) 11970) 2 Uoyd'$ Re p. 99; 119711 A .C. 
572; 

Forsikringsaktieselskapet Vesta v. )lutche r , 
(I'LL) (1989) 1 U oyd 's Rep . 331; (19891 
A.C. 852; 

Frunk Poif, The [198611 Lloyd's Rep. 529; 
IrUII VOjdWl . The 1198412 Uoyd 's Rep . ~; 

Lovelock (E.J .R . ) Ltd. v. Elportles, 119681 I 
Lloyd's Rep. 163; 

Naviera Amazonica Peruana v. Compania 
Internacional Dc Segu ros De l Pe ru, (C.A .) 
11 98811 Lloyd's Rep. 166; 

Scally v. Southern Health and Social Services 
Board, ( I·I.L.) II WI13 W.LR . n8. 

This was an appeal by the plaintirts Star Ship­
ping A .S. from the decision of Mr. Justice 
Evans given in favour o f the defendants, China 
National Foreign Trade Transportation Cor· 
poration a nd holding in eff«t tha t the arbi· 
tralion dallSC in the charte r· pan y was valid and 
enforceable and t he defendants, pun:uant 10 5. 1 
of the Arbi tration Act 1975 , were entitled to a 
stay of the a<:tion brought b y the plaintiffs 
agilinst them . 

Mr. Berna rd Ril . O .C. (instructed by 
Messrs. Sinclair Roche &: Temperley) for the 
plaintiffs; Mr. J onathan Gaisman (instructed by 
Messl"S. Herbert Smith) fo r the defendants. 

The furthe r facts are stated in the judgment 
o f Lord Justice Uoyd. 

JUDGMEl'ff 

Lord Justice LLOYD: On Nov. 27, 1989 the 
plaintirrs, Star Shipping A .S., as disponent 
owners , chartered Stur TUM to lhe defendants, 
China National Foreign Trade Transportation 
Corporation, fo r the period of one time char­
tered trip. The charte r COnlained an arbitration 

clause in unusual , if not, as Mr. Ri:t submiut,:d 
unique terms. Oause 35 provides: . 

Any dispute a rising under the charter t" hi: 
referred to <l rbitration in Beijing or Lund!'n 
in defendant 'soption. 

The vessel loadctl in China. The cargo inclu<kd 
a consignment of chemicals. While al Singapor, 
a container of chemicals was found to be leal 
ing. As a result the vessel WilS requiftd lu 
return 10 China . The plaintiffs say that savc fu! 
two soort periods the vessel remained on hlr t 
during the return voyage. and that the defend· 
an ts are liable for unpaid hire and certain (("h 

and elpenses amounting to $304,952 in all. 1"k 
defendants deny liability. 

On June 16, 1992 the plaintirfs issued a lun 
for service out of the jurisdiction pursuant In 
leave granted by Mr. Juslice Evans (as he then 
was) . The defendants applied by summon) 
urKler O . 12, r.8 to set aside service on th. 
ground that the case did not fall under any HI 
the beads of O . 11 .1. I. Wilhout prejudice III 
thil t con te ntion they applied fo r a stay under 
s. I of the A rbitration Act , 1975. Prima fdel<: 
the defendants arc enti tled to a stay because 1111: 
a,bi llalion clilusc in the contract is clearly not.l 
domestic arbitra tion agreement within s. IIJ) 

of tbe Act. 
Mr. Ril submits, however, that 5. I does nt,t 

apply because the a rbitration agreement is. ho.! 
says, null and void. inoperative o r iocapahk: Ilt 
being performed within s. 1(1 ) o f the Act 111 
support of Ihut argument he advances two rnaIR 
submissions. ' rhese can be summarized as fol· 
lows: (I) the parties must have intended thaI If 
the arbit ration ..... e re to take place in Beijing II 
would ta ke p lace in aa:ordaoce with Chine .... 
law, not only as the curiallilw of the a rbiU"IIlIon. 
but also as the proper law governing the con· 
tntC't , including the arbitration agreement. If 
on the o ther hand, the arbi tratio n were to take 
place in London. then English law shouk! go\ ' 
ern. lbe parties cannot have intended that 3n 
arbitrat ion should take place in London luth 
tnc contract being governed by Chinese law Of 

vice versa. 
Since under cI. 35 the choice of the venue fOf 

the arbitration was (0 be: at the defendln() 
option this necessarily imported inlo lbe ~' 
l.ract what has come to be known as a Roatln1!­
proper law. But a floating proper law is a con' 
cept whK:h English law will oot counte"..1lC\' 
(see Armor Slripping CO. II. CUWl! AlgtfltnM 
D 'A lSUrUIlU t f dt Rl!as.rurWlu (Tlrt A f1PI6

1
)· 

(198)1 2 LIoyd's Rep. 450 at p. 455; (1981 I 
W. l .R. 1JJ7 at p. 215 pe ' Lord J ust ice Mega'" 
I nd Tlfl! Iran VOjdiln, 11984)2 Lloyd 's Rep. W 
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f", r Mr. Juslke Bingham .1I p. 385). There are 
..I:.c~ ~uch as TIl/" Prank I'au. 119861 I Lloyd's 
i(~p. ~2IJ whl' re the nhjel'lional part of a choice 
(It JUflSl.liction l,:lausc l,:an be severed leaving the 
,,·,1 uf tht.! clause un •• ffected . BUI in the present 
,,'~ thai is not possible . The c:tprcss agreement 
In d 35 :IS In the phK"C 'If arhit ration. and lin! 
IIlI plll:d choice o f a n(la ling proper law, a re !iO 

.I",dy relaled 1<1 each o ther that if the lauer 
"111,1 he Ilbreg:uded by the English Court. 
.ll'pl)Hlg the leI fori. so must the forme r . This 
".I' th,' cunclusion rcachl'd by Mr. JusliCl! 
1 11I1~h;lm in nl~ Irun Vo/dull al p. )g5. col. 2. 
Ilnthat ground Mr . Ri::.; SUbmits thilt d . 35 as a 
"twit: I~ null and \"t nd. 

II) Altcrnall\'dy the clause 15 \o.d fo r Ullttr· 
IJlnty. ' Il le dause provides ftlr rhe arbilr.Jtinn 
". I'C held a t Be ijmg o r London In thc defen .... 
, n l '~ opll(ln. But ...... 1'" IS t he defendant? It can-

1M">! Illean the ddendant in legal proct'edings 
'>111<'(, tha t 1''''JoUld presuppuse a breach of cl. 35. 
"hlc.h requllf!s dl~putcs ro be referred to arbi· 
Ir,lIlOli . It canout mean thc respondcnt in arbi· 
Ir,lI lon I'rocet.'(lmgs since Ihis would nlea n tha t 
\~Iy UII!>I!IIicd dispute unt.lcr the chaner-pouty 

"'1'lIkl ilive risc Itl an abortive arbitration. The 
.!.lImant WlJuk! no soone r clainl armtration in 
h" lJwn juri sc.hcl itln when the respomknt would 
ne lrisc his IIpl iun undt-r d. 35. The Judgc 
dUla\·tc n ted this oonse<lucnce as absurd: and 
III Ihe more so whcre , as so fr equently 
h.lppcns, the re arc claims illid cws.~·daims 
~I k.le r the same (haller·pa rly. Each part y 
lI\luld presumably wait a.~ long as 11>11SSihic 
hl,'(nre m~king his daim in Ihc hupc that the 
"the l pally would make his claim first. This 
",ould h:lrdly cncourage the elpendilure rcsolu· 
lk)n I)f commcrcial disputes. 

ll1Cre is a third i s..~ue bt'fore us. Assuming 
11M d . 35 is valid and effective , Mr. Rix sub­
ml\$ that it is the plaintiffs who are the defenJ­
Jn ts for the purpose o f d . 35, a nd the refore the 
''I'tion rests wilh the m. Each of these three 
I\.,un, as well as o thers . we re decided in the 
J..·fcndants' favour by the Judge. The plaint iffs 
IC IlY appeal 10 this Coun. I ta ke each of the 
"MICS in tum . 

fin-alliiN prQptr !QW 

As to the first issue, Mr. Rix drew our a lten· 
II(1n tu certain passages in the speedIes in the 
1l00se o f Lords in ComlH'gn;l! Tunifil!nne de 
NllI';gQ(ion S.A . v. ComptJ8n;t O 'Armemtnl 
Ijarjl;mt! S.A., II IJ7012 Lloyd's Rep . 99; 1197 11 
I\.c. 571. Although the si tus of the arbitra tion 
IS not conclusive as to the proper law of the con· 
tract, as the decision in that case shows. never· 
tl\cles,~ it is a n importanl factor "and in many 

cases !lIay be the tleci~ l ve factor" : !tee lM:r Lor" 
Reid at p. ItB , col. I ; p . ~H4. AI p. 107. col. 2; 
I' . 5~) Lord Morris Solid: 

loe eill:umstance Ihal p;II Iies :I!(f<.'1' thaI 
any differcnces are 10 he k il led oy ;lIhl ' 
U;ltion in a ct: rt ain country may :1111,1 \"Cry 
likely will lead Ii) an infnenre Ih,lt thcy 
intend Ihe law o f tha t country to apply. !Jut it 
i ~ not a necess:JI)' infere!K'c or lm 1O\,\it:.hk 
OIle though il will ,.flen he the u' ;osonahle :md 
s • .'nsihle one . 

At p . I I I . Cfll. 2; p . ~W\ Lord Will ..... rfllfl."e d!:",,· 
cntoed il :b. a " weighty mdlCii\tu.m "" l..or,1 D,p­
kK"lt said at p. 111, col. 1; p. 6I.M. 

The f:.et that •.. IIIk- l>.I r lt"'~1 h.l\c 
el pressly chtlSCn 10 ~ubml t th<.'lr dl~plltt ... 
under the cont r.tCt III :. )I.util:ul:rr ,uhll ral 
forum of ib, ... U "I \'C~ n~ to:. S tll)lI~ InkrCIKC 
thaI they 11Ih' nlled that Eherr mUltI;11 ngill .• 
and obligations und..-r thi.· (."Ontr;1I."1 ,htluld ",. 
lie te rmined by refc rc nct' 10 the dumc~llc law 
u( the country in ",hlch the :lrNtr:tliOlI take~ 
placc. sirn."C th is I~ the I;\w ","h ...... Im·h .arill­
trahns siltmg therc may he ~uplX~'d Itl 1"1(' 
most familia r. 

Th(!1 a lillie late r at )I . 119 . wI. I ; p tlIl:'i h,' 
SOlid: 

Ne\·ellhc1es.s. :oITllng though IIll' IInph· 
c:ltion may he, it ciln he n<.'!!.:II lh 'll 1>y th,' 
olhcr terms \If the \'unlra('1 wlll'1I th<.' 1'01\ · 

lr.Jct , as il must be, is oll1strul'l l :I~:I "hOle III 
the lighl (If Ihe SUIiOUlldilig rin:ulII~t:IIII·C~. It 
i~ clearly nCg<tlivcd by an exprc~ t,'rl1l pH'­
scribing SClmc ot her law th:ln rho.' curial law .IS 
the pmpcr l:tw. :md i, may a lso he ne!!.atl\cd 
by an ovcr",hl.'lmmg imphcOi lloll fH)1Il lit ... 

olher terms all pointing to u n!:" ~ill1!1c 1)lhl' r 
s)'1ll.'nl of law as Ihe p!tlpcl I .. w llf Ihc nm· 
traclS as distinct from the l·uri:.l. 

Basing himstlf fin tlM.~ Ilto5ervations Mr. Ri~ 
s.ays that tbere is here :Iflea.~t a strflng II1fercncr 
that the pallies in tended the prop<.'r bw to I ..... 
either Chinese- law or EnE-hSh law. 3CC.,,,ting to 

where the a rbi tr;r. llon rakes plac ... . Inda.'d he 
argues that the in ference in the presentl-d..'\(" r~ 
stronger than it was in the CtllllllO/;:/l1I" Trm;· 
sil!nl1e case, fo r in tn.11 c--.ase the re was an "'Jlf'Tl'SS 

chotec: o f law clause, rI . 1.\. which pruvided that 
the rontrdCI be governed by thc I:rw o f the 
carrying vessel 's nag; whereas herc ther ... IS 11(' 
eXpress choice of law clauS(!;. Nor is the re h!:"rc . 
as there was in lhe ('Onrf1Ugrli~ Trllli:sif'nn~ 

''''' -
. an overwhelming implication ffllm th..­

orher ternlS of the contmct fhat the ,>.l l1ies 
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STAR SHIPPING AS v CHINA NATIONAL FOREIGN 
TRADE 

TRANSPORTATION CORPORATION THE "STAR TSXAS" I. 

~ 0 27 

f')t' 
COURT OF AfPEAL (CIVIL DIVISION) O~~~~{~ 

[1993J 2 Lloyd's Rep 445 ~r·U ~ 
HEARING - DATES : 19 , 20 May 1993 

20 May 1993 
CATCHWORDS: 

Arbitration Proper law Claus e in cha rter that 
disputes to be referred to arb i tration in Beijing or London i~ 
"defendants' option " Whether c lause con tained i mp lied 
choice of floating proper law Whether clause invalid 
Whe ther clause void for uncertainty - - Whether plaintiffs were 
"defendant " and entitled to exercise option . 

HEADNOTE: 
On Nov 27, 1989 the plaintiff disponent owners let their 

vessel Star Texas to the defendants for a period of one time 
chartered trip. The charter contained an arb i tration clause 
which stated inter alia: 

35. Any dispute arising under the charter is to be referred 
to arbitration in Beijing or London in defendant's option. 

The vessel loaded in 
consignment of chemicals. 
chemicals was found to be 
to return to China. 

China a cargo which included a 
While at Singapor e a container of 
leaking and the vessel was required 

The plaintiffs alleged chat e:<cept for two short oeriods 
the vessel rema~ned on hire during the return voyage and that 
che defendants were l iable for unpaid hire, certain costs and 
expenses amounting to 5304,952. The defendants denied 
liability. 

On June 16, 1992 the plainciffs issued a writ: for service 
out of che jurisdiction. 

The defendants applied to set aside the service on the 
grounds that the case did not fall under any of the heads of 0 
II, r 1 and they applied for a stay under s 1 of the 
Arbitration Act, 1975. 

Prima facie the defendants were entitled to a stay because 
the arbitration clause in the cont ract was clearly not a 
domestic arbitration agreement within s 1 of the Act. 

The plaintiffs argued that s 1 did not apply because che 
arbitration agreement was null and void, inoperative or 
incapable of being performed wichin s 1 (1) . They concended 
that s i nce under cl 35 the choice of the venue for che 
arbitration was at the defendants' option this necessarily 
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imporced in co che concract a floacing proper law which was a 
concept which English law would noc councenance. The express 
agreement as to the place o f arbitracion and the i mplied 
choice of a floating proper l aw were so close ly related co 
each ocher thac if the 1;;r.r.er was to be disregarded by the 
English Court then so was the fo rmer. Alternatively the 
plainciffs contended that the clause was void for uncertainty 
in that che word "defendanc" was capable of bearing eight 
~ifferent meanings none of which could be regarded as 
satisfactory. On che assumpt ion that cl 35 was valid the 
pla i nciffs submicted that che plaintiffs were the defe:ldants 
for the purposes of t hat clause and "hey were entitled to 
exercise the option. 

-- Held, by QB (Com Ct) (EVANS, J ) , chat the issues would 
be decided in =avour of the defendants. 

The plaintiffs appealed . 

-- Held, by CA (LLOYD, MANN and STEYN, LJJ), ;:hat (l) the 
submission by t he plaintiffs Lhat the parties in;:ended by 
reference to adopt a floating proper law would be rejected; no 
such implication of an ~mpl ied floa ting applicable law had 
ever heen established in any English case and such implicacion 
~as contrary to the general approach of English law; since the 
actual selection of a place o f aZ'bitracion did not of itself 
g~ve rise to an implied choice of law it seemed implausible to 
suggest that the granting uf an option to choose the place of 
arbitration could by itself give rise to an implied choice of 
floating applicable law; the arbitra;:ion agreement was va l id 
(see p 448, co l 2 ; p 451, col 2, p 452, col 1); 

(2 ) the plaintiffs' submission that the arbitration 
contained a floating curial law, either Chinese or English 
would be rejecced; there was rlu doctrinal reason why the law 
governing the arbitration had to be fixed at the cime of 
making the arbitration agreement and policy reasons s;:rongly 
supported the validity of an arbi tration clause containing a 
floati ng curial law; a contract without a proper law could not 
exisc but an arbitration agreemen t could perfectly exist 
WiEnout it being known at the time the agreement was entered 
l :1to ~Jhat law would gover:1 the a rbitxclLion procedure (see p 
449, col 1; p 452, cols 1 and 2) ; 

(3) the fact thar. a multiplicity o f possible meanings of a 
contractual provision were puc fo rward and that t here we re 
~ifficulties o f i nterprecat ion did r.ot justify a conc lu s ion 
chat the clause was meaning less; the Court had to do ics best 
t o select the o ne that best matched the intentiun of t he 
parties as expressed in the language they had adopted; the 
most natura l and contextual interpretation of " de~endant " was 
one which re ferre d to the party agai nst whom the arbitration 
or Cour t proceedings were taken; the learned Judge was right 
in h i.s conclusi on and cl 35 was valid and e nforccable (see p 
449, col 2; p 452, co l 2); 

(4) the plaintiffs submitted that on the facts and on the 
correspondence it was the defendants who referred t he dispute 

141028 
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to arbie rac ion wi c hin ehe meaning of c l 35; however the 
plaineiffs a ccepeed t hae if ie was held Chat ehe word 
"def endant" meane t he defendant i n Cou re and arbitration 
proceedings cheir submissio n did not arise for decision; in 
any eve nt ehere would have bee !"! greae d i.fficulty in hol ding 
thaL ehe defendants had referred tl,e cl aim to ar61eration when 
all they were seeking to do was appl y for a se~y; the appeal 
would be di smissed (see p 449, col 2; p 453 , col 1 ) . 

CASES-REF-TO: 

Amin Rasheed Shipping CorporaL ion v Kuwai t Insurance Co, (HL ) 
[1983] 2 Ll oyd's Rep 365; [1984] AC 50; 
Armar Shipping Co v Caisse Algerienne O' Assurance et de (~ 
Reasst.:rance (The Armarl, (CAl [19 8 0] 2 Lloyd's !<.ep 150; [198 1J ("" 
1 WLR 207 ; .~ 
Compagnie Tunisienne de Navigat iOll SA v Compagnle d ' Armemen~ t.>~ 
Mantime SA, (HL ) [1970] 2 Lloyd's Rep 99; [ 1 971] AC 572; o)t? 
Fors lkringsaktieselskapet Vesta v Butcher, (HL ) [ 1989] l~ 
Lloyd's Rep 331; [1989] AC 852; 
Frank Pals, The [1986J 1 Lloyd's Rep 529; -IA ' 
Iran Voldan, The [1984] 2 Lloyd's Rep 380 ; 
I.,ovpl oc. k (EJR ) Ltd v Exportles, [1 968] 1 Lloyd's Re p 163; 
Naviera Amazonica Peruana v Compania Internacional De Seguros 
Del Pe r u, (CA) [1988] 1 Lloyci's Rep 166; 
Scally v Southern Health and Social Services Board, (HL ) 
[1991] 3 WLR 778. 

INTRODUCTION : 
This was an appeal by the plaintiffs Star Shi pping AS from 

the decision o f Mr Justice EvarlS given in favour of the 
defendanes, China National Forelg n Trade Transportat: ion 
Corporation and holding in effect t hat ehe ar itration clause 
1n the charter - party was val i d and enfo l-ceable a nd the 
defendants, pursuant to s 1 of the Arbieraeion Ace 1975, were 
entitled to a stay of the ac tion broug ht: by the plaintiffs 
agajnp,r. them. 

COUNSEL: 
Mr Bernard Rix, QC foy the plaintiffs; Mr Jona than Gai sman 

for the defendanes. 

The fu rther facts are stated in the j udgmen t of Lord 
Justice Lloyd. 

PANEL: Lloyd, Mann, Steyn LJJ 

JUDGMENTBY-l: LLOYD LJ JI 

JUDGMENT-I: ~lff1 
LLOYD LJ: On Nov 2 7, 1989 t he plaintiffs , Star Shipping AS, ,V/ 

a s disponent owners, chartered Star Te xas to the deren anEs, 
China Nat ional Foreign Trade Transportatior. Corpora;: ion , :or 
the per i od of one time chareered tr ip. The charter cont: a ined 
an arbitration clause 1.n unusual, if not, as Mr Rix suumittec, 
un ique terms . Clause 35 provides:  
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Any d i spute aris1ng under the charter to be referred :'0 
arbit ra tion in Beijing or London ir. defendant's option . 

The vessel loaded in China. The cargo inc!uded a 
cO:1signment of chemicals. While at Singapore a conta iner 0: 
chemicals was found to be leaking. As a result the vessel was 
reauired to return to China . The Dlaintiffs say that save for 
two short periods the vessel re'mained on hire during the 
return voyage, and that the defendants are liable for unpaid 
hire and certain costs and expens.~s amounting to $304,952 in 
all. The defendants deny liability. 

On June 16, 1992 the plaintiff" issued a writ for service 
out of the jurisdiction pursuant to leave granted by Mr 
J'-1stice Evans (ilS ne then was) . The defendants applied by 
summons under 0 12, r 8 to set aside service on the ground 
that the case - did not fall under any of the heads of 0 11, r 
1. Without prejudice to that contention they applied for a 
stay under s 1 of the Arbitration Act, 1975. Prima facie the 
defendants are entitled to a stay because the arbitration 
clause i:1 the contract is clearly not a domescic arbitration 
agreement within s 1 (4) of che Act. - ....., 

Mr Rix submits, however, that s 1 does not apply because \ 
the arbi tration agreement is, he says, null and void, 
inoperative or incapable of being performed within s 1 (1) of 
the ".ct. In support of that argument he advances two main 
submissions. These c an be summarized a s follows: (1) the 
parties must have i.ntended that if the arbit r ation were to 
take place in Beij ing it would take place in accordance with 
Chinese law, not only as the curial law of the arbitration, 
but also as the proper law governing the contract, including 
the arbitration agreement. If, o n the o ther hand, the 
aroirrar.i nn were to cake place i.n London, then ::nglish law 
s hould govern. The parties cannot have intended t:hat: a:1 
arbitrat:ion should take plBc~ ill London with the contract 
being governed by Chinese law or vice versa. 

since under cl 35 the cho ice of the venue for the 
a"bitration was to be at the defendant's option this 
necessarily imported into the contract what has come to be 
K:101,rn as a floating proper l aw. But a flo<1ting proper law is 
a concept which English law 'viII not countenance (see Armar 
Sllipping Co v Caisse Algerienne D'Assurance et de Reassurance 
(The Arma) , [1980J 2 Lloyd's Re,:J 450 at p 455; [198 1 J 1 WLR 
207 at p 215 per Lord Justice Megaw and The Iran Vojdan, 
~19 841 2 Lloyd'S Rep 380 per Mr Justice Bingham at p 385). 
There are cases such as The Frank Pais, [1986] 1 Lloyd's Rep 
529 where the objectional part of a choice of jurisdiction 
clause can be severed leaving the rest of the clause 
unaffected. Sut 1!". the present case that is no t possible. 
The express agreement i n cl 35 as to the place of arbitration, 
and the implied choice of a f :Loating pro,:Jer law, are so 
closely related to each o ther that if the latter must be 
disregarded by the English Court, applying the lex fori, so 
'!'.ust the former. This '''as the conclusion reached by Mr 

.y 
/ 
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Jusc:'ce Bingham in The Iran Vojdan at p 385, col 2. On that 
ground ~r Rix submits tha t cl 35 as a whole is null and void. ~ 

(2) Alternatively the clause is void for uncertainty. ,he 
clause provides for the arbitraticn to be held at Beijing or 
c.ondon in the defendanc' s opcion. But who is t:,e defendant? 
It cannot mean the defendant in legal proceedings since that 
would presuppose a breach of cl 35, which requires disputes to 
be referred to arbitration. It cannot mean the respondent in 
arbitration proceedings since this would mean that every 
unsectled dispute under the charter-party would give ri se to 
an abortive arbitration. The claimant would no sooner claim 
arbitration in his own jurisdiction when the respondent would 
exercise his option under cl 35. The Judge characterized this 
consequence as absurd; and all the more so where, as so 
frequently happens, there are claims and cross-claims under 
the same charter-party . Each party would presumably wait as 
long as possible before making his claim in the hope chat the 
other party would make his claim first . This would hardlv 
encourage the expenditure resolution of commercial disputes. . 

There is a third issue before us . Assuming that cl 35 IS 
valid and effect ive , Mr Rix submits that it is t:he plainciffs 
who are the defendants for the purpose of cl 35, and therefore 
che option rests with them. Each of these three issues, as 
well as others, were decided in t:he defendants' favour by the 
Judge. The plaintiffs now appeal to this Court. I take each 
of the issues in turn . / 

Floating proper law 
As to the first issue, Mr Rix drew our attention to certain 

passages in the speeches in the House of Lords in Compagnie 
Tunisienne de Navigation SA v Compagnie D' Armement Maritime 
SA, [1970J 2 Lloyd 's Rep 99; [197 1 J AC 572 . Although the situs 
of che arbitration is not conclusive as to the proper law of 
the contract, as the decision in tha t case shows, nevertheless 
it is an important factor "and in many cases may be the 
decisive factor": see per Lord Reid at p 103, call; p 584. 
At P 107, col 2; p 590 Lord Morris said: 

The circumstance that parties agree that any differences 
are to be settled by arbitration in a certain country may ar.d 
very likely will lead to an inference that they intend the law 
of that coun try to apply. But it is not a necessary inference 
or an ir.evitable one though it will often be the reasona'o::'e 
and sensible one. 

At pIll, col 2; P 596 Lord Wilberforce descrioed it: as a 
"weighty indication". Lord Diplock said at p 117, col 2; P 
604. 

The fact that lthe partiesJ have expressly 
chosen to submit their disputes under the contract to a 
particular arbitral forum of itself gives rise to a strong 
inference that: they intended that their mutual rights and 
obligations under t:he contract should be det:ermined oy 
reference to the domestic law of the country 1.n which the 

@03 1 
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arbitration takes place, since this is the law wiLh wh~ch 
a~oitrators sitting there may be supposed to be most familia~ . 

Then a li~tle later at p 119, cell; ? 605 he said : 

Nevertheless, strong though the implication may be, it can 
be negatived by the o ther terms of the contract when the 
contract, as it must be, is construed as a whole in ~",e light 
of the surrounding circumstances, It is clearly negatived by 
an express ~erm presc~ibing some o~he~ law than the curial law 
as the proper law, and i" may also be negatived by an 
overwhelming ~mplication from the other terms all pointing to 
one single othe~ system of law as the proper law of the 
contracts as distinct from the curial , 

Basing himself on those observations Mr ~ix says that there 
is here at least a strong i ~ference that the parties intended 
the prope~ l aw to be either Chinese law or English law, 
accorOl.ng to where the arbitration takes pla.ce . Indeed he 
argues that the inference in the present case is stronger than 
it was in the Compagnie Tun isienne case, for in that case 
there was an ex?ress choice of law clause, cl 13, which 
provided that the contract be governed by the law of the 
carrying vessel's flag ; whereas here there 1.S no express 
choice of law clause, Nor is there here, as there was in the 
Compagnie Tunisienne case 

an overwhelming implication from the other terms of 
the contract that the parties inc e nded one single syseem of 
law to apply, whether English, Chinese or some other law, 

It is, he says, unfortunate for the parties that the 
f loa ting proper law, which they clearly intended to govern the 
contract is something which English law as the lex fori does 
not permi e; a consequence of which no doubt the parties were 
wholly unaware, But this is a case where, in Mr Gaisman' s 
pithy phrase --

their implied choice of law abrogates their express 
choice of arbitration, 

As for the judgment below, Mr Rix criticizes the .Judge's 
approach , He decided, first, that English law was the proper 
law of the contract, as being the system of luw with wh~ch the 
contract has the cl.osest or most real connection , Only then 
did he tUL'1l to cl 35 , This was, says Mr Rix, :-.he wrong way 
around, The prope~ app~oach was to seek out t he pare ies' 
intention as co the proper law, whether express or inferred , 
Only if no such intenti on could be ascertained is one d~ive~ 
to choose the system of law with which the contract has its 
closest connect ion, Of course, once t:he Judge had decided 
that Er.glish law was the proper law 0: the com:raer." i~. 
followed a:'..most inevitaoly that ,:1 35 would be uphe ld. But 
the Judge stareed at ::he wrong end, The ?oint can be 

I4J 032 
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illustrated by a quotation from the Judge's judg~ent at p 16 
of t he transcript: 

Tn my judgment the olaintiffs' analysis is too rigorous and 
i.:1 ::act is not the result of the correCl: a pplicat ion of the 
pr~nciples which are involved . The proper law of the 
charcer-party in my judgment for the reasons already given is 
English law and that conclusion, it seems to me, could be 
reached without any assistance from Clause 35, although the 
reference to London does in my view support it . What can be 
said is that Clause 35 gives no guidance as to the choice of 
proper law as between Engl ish and Ch inese, both being possible 
venues for the arbitration. 

That passage, says Mr Rix, illustrates the error in the 
Judge's approach. It goes without saying that cl 35 gives no 
guidance as to the choice of law as between English and 
Chinese. But that is not the point . It gives strong 
guidance, says Mr Rix, that the p<1rties intended both systems 
of law to apply, according to where the arbitration was to 
take place. 

I think there is force in Mr Rix's criticism of the Judge's 
approach, although, as Mr Gaisman pointed out, it may recelve 
some support from the approach adopted by Mr Justice Bingham 
in The Iran Vojdan, [1984] 2 Lloyd's Rep 380. The explanation 
for :he Judge's approach may be that Mr Rix's argument was not 
made as clear to the learned Judge as it has been to us. Mr 
Rix points ou t that in an earlier passage in the judgment the 
Judge clearly misunderstood his argument when he said: 

The plaintiffs' submission, as I understand it, is 
although English law is the proper of the charter-party, 
not the proper law of the agreement: to arbitrate. 

that 
it is 

\ 
S~ 

aut whatever view one takes as to the Judge's approach, the l ' 
underlying question remains whether Mr Rix's argument is 
sound. In my Vlew it i s not. I t at taches much too mucn 
i mportance to cl 35 as an indication of the parties' 
intentions as to the proper law of the contract. Where the 
arbitration clause provides for a single situs, then the 
observations in Compagnie Tunisienne o n whiCh Mr ;{ix relies, 
carry f'Jll weight . The arbitration clause then provides a 
strong, although not conclusive-, indication o f what the 
parties intended as to the proper law of the contract, 
inc luding the arbitration agreement. But where tne 
arbitration clause provides for a dual situs, the ir.dicat i on 
that they intended both laws to apply, according to where t~e 

arbitration takes place, is much le ss strong. Suppose cl 35 
had cor.tained no provision as to where the arbitration was to 
take place as for example :'n a typ ical contract calling for 
arbitration in accordance with the ICC rules. It could not be 
argued with any hope of success tha t that was an indication 
chat the parties intended the proper law of tne contract to 
depend upon wherever the arbitration ultimately took place. 
The same reasoning applies, albeit with less force, where t~e 
contract provides for a,,"oi trat ion In one 0= t\·/o places. I 
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would therefore reject Mr Rix's argument t~at these 
inference intended to adopt a floating proper law. 
i s that they probably never gave their minds to the 
all. At all event:s, one cannot deduce from cl 35 
would have intended if they had . 

parties by 
The trutr. 
matter at. 
what they 

The conclusion I have t:hus reaclled is i n line with (even 1~ 
it. is not precisely covered by) the views expressed by the 
editors o f Dicey and Morris Conflict of Laws at: p 537. Aft:er 
:::-eferring to the strong presumption that the proper law of the 
contract i s the law of the country in which the arbitration is 
to be held, t he editors continue: 

The presumption cannot operate if no place of arbi::ratio:1f 
is agreed in the original contract, or if the place ot l 
arbitration is left to be chosen by the arbitrators or by an 
outside body. In such cases the proper law of the contract 
( including the arbitration clause) will be determined in 
accordance with the normal principles. 

Two things follow from my conclusion . First, as to th~ 
prope:::- law of the contract, the Court will be driven back to 
aSk i ng what is the system of law with which the contract has 
the closest and most real connection , since nothing can be 
inferred from cl 35 . Secondly, the foundation of Mr Rix's 
attack on cl 35 disappears. The clause is not destroyed in 
the eyes o f English law as the lex fori by the parties' choice 
o f a floating proper l aw, because the parties have made no 
such choice. Mr Rix advances an alternative argument under 
t: his head. Even if the parties have not chosen a floating 
proper law for t heir contract, they have at least chosen a 
~loating curial law for the arbitration, according to whether 
i t takes place i n London or Peking. But here Mr Rix's 
argument founders for a dif ferent reason. We have not been 
referred to any c ase which decides that: a floating curial law 
i :-walidates an arb i tration clause-. Ncr can I see any good 
:::-eason why it s hould. It must be possible, indeed it 
f requently happens, that an arbitrat ion clause provides fo:::­
o ne or o ther o f two o r more venues. Nobody has suggest:ed, so 
far as I know, that that makes the arbitration clause void for 
uncert:aint:y or o therw i se unworkable. It makes good commercia l 
sense that the law governing the arbitration procedure should 
be the l aw o f the country where the arbi:ration takes place, 
'-I nless, which i s unl ikely, the part. ies have agreed on some 
other curial law. The objections which apply to a floating 
proper law do not apply to a floating curial law. A contract 
without a proper l aw cannot exist. It i s, as has been said, 
no more than an abstraction or a piece of paper . But an 
a:::-bitratio n agreement c an exist perfectly well without : t 
being known at the t i me the arbitration agreement .i.s entered 
i nto what law wi ll govern the arb i tration procedure . I would 
~eject Mr Rix's alternative way of putting the argument. 

uncertainty 

I now turn to t he sec ond issue 
nece ssary to ca lI o n Mr Gaisman. 

on which we did not find it 
Mr Rix submitted t ~at an 
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arb i tra~ion clause can be so ambiguous and uncertain chat the 
Court i s left with no alternal:ive but to disregard it 
altogether. A good example of this would be EJR Lovelock Ltd 
v 2xportles, [1968] 1 Lloyd's Rep 163 where one part o f c !"ie 
arbitra~ion clause provided for any di s pute to be ref e rred to 
arbit!'ation in London, and another pa rt of the same c l ause 
provided for any other dispute to be referred to arbitration 
in Moscow. The Court of Appeal he ld that the clause was 
:neanlngless and should be rej ectecl. Mr Rix submits tha t the 
same ilppl ies here . He puts forward eight possible meanings 
for "the defendant " in the phrase "i n the defendant ' s option". 
He said none could be regard~d a s sa t isfac t ory. I have 
already explained why, according to Mr Rix, "the defendant" 
cannot mean either the defendant in legal p r oceedings or the 
respondent in arbitration proceed i ngs . 

The learned Judge solved this p r oblem neatly by the ruling I 
that it covers both. In my view lie was right. The one thing 
which is clear about cl 35 is tha t the parties intended to 
refer cheir disputes co arbitrat i on . I would be very 
reluctant i ndeed to defeac that intent i on. EJR Lovelock Ltd v 
2xportles was arl exLreme case. The c l ause was 
self - concradictory. There is no such inherent 
self -contradiction here. In my judgment the mea n ing given by 
the Judge to this important clause was sensible and wo r kable. ~ 

of cou!'se it may mean tha t an arbitr:.ation may be commenced in td'.yr­
one jurisdiction only to be recomme'~i n another. But even i£ (I',7 
that consequence can properly be describ e d as absurd , which I 
doubt, i t does not mean that the cl a use is uncertain . I would 
therefore reject Mr Rix's argument on the second issue. 

In dealing with that issue I have a s sumed that English law ] 
1.S the proper law, since it i s onl y by reference to some 
system of law that the question can be judged at all. But: 
TIust not be taken as deciding that English law i s the proper 
:Caw of this contract. The point has not been argued. I 
expressly 1 eav~ i t open. If Chinese law should be held to 
apply then it was not, as I understand it, suggested tha t the 
clause would be v o id for llncertainty. Tn "my "'v~nt, we have 
had no evidence as to Ch i nese law. It follows that in my view 
cl 35 is valid and enforceable. 

Then comes the third issue raised by Mr Rix. He submits 
that on the facts of the case, and on the correspondence to 
which he referred us, i t was the defendants who referred the 
dispute to arbitration within the meaning of cl 35. Sut he 
accepted, a s I unde.J:'stood him, tha~ if the Judge's dec'..sion on 
the second issue i s to stand, r.hen the third issue does noL 
arise . In any e vent, I should have fou!ld gr-ea t di f f icul ty in 
holding that the defendants had referred the claim to 
arbit!'ation when all they were seeking to do was to app l y Eor 
a stay . For all those reasons I would dismiss this appeal. 

JUDGMENTBY - 2: MANN LJ 

JUDGMENT - 2: 
MANN LJ : For the reasons g i v,~n by my Lord I woul d also 

dismiss the appeal . 
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JUDGMENTBY-3 : STEYN LJ 

JUDGMENT-3: 
STEYN LJ: 

charcer - party 
fo llo ws: 

I also agrf'f'. The arbit.rat.ion clause i n t.he 
(a s correct.ed in an i mmat.erial respect.) reads as 

Any dispute arising under t.he chart.er to be referred to 
arbitration in Bei jing or London i~ defendant's option . 

In argument. t.he clause was described as unique. It is true 
that there is apparencly no reported English auchoricy on the 
validit.y of such a clause . But. in my experience "defendant's 
opt.ion" arbitration clauses are used in one-off internat.ional 
trade transactions from time to time . What is novel about the 
present case is t.hat. it. ~s the first known c~allenge to the 
va lidity of such a clause . 

It may be useful to sketch the contextual scene in which l 
such clauses are to be seen. It is an axiom of international 
trade t.hat. each party usually wishes to cont.ract subject to 
the substantive law of his own country and subject to dispute 
resolution in his own count.ry. If a party is in a 
significantly stronger bargaining posicion than the 
counter-party his wishes may prevail. Often compromises have 
to be made. Sometimes the law of a neutral counery is 
selected as the applicable law governing the contract. 
Similarly, compromises often have to be made in respect of 
jurisdiction. One compromise is t:o stipulate for arbitration 
in a neutral country. Another compromise is to stipulate for 
arbitrat ion subj ect t:o the rules of, for example, the 
International Chamber of Commerce, leaving the venue of the 
arbitration to be fixed by the arbitral institution or by the 
arbitral tribunal. The arbitration clause in the present: case 
is yet another comp romise. The technique adopted is to give 
"the defendanL" the opL .i. o n to selecL arb.i.Lrat.i.on in Beijing or 
London. Realistically London must have been the favoured place 
of arbi trat ion of the Norwegian owners, and 3eij ing must. have 
been the favoured venue of t he Chinese charterers. At the 
time o f the conclusion of the charter-party and the 
arbitration agreement it was conceivable that either the 
o~mers or the charterers might be the claimants . The clause 
did not st.ipulate for a forum actoris. On the cont.rary, 
subject to the exercise of the defendant's option, the 
objective of the clause is that t.he claimant must ;Jursue his 
remedy in the home territory of che other part.y. In saying 
t.hat I am, of course, treating London as the home territory of 
the Norwegian owners. That seems a realistic view. Ic 
remains to be considered whether the parties achieved their 
obj ecti ve in agreeing co the terms of the part.icular 
arbitration clause. 

The validity o f the arbitration clause 

Mr Rix, QC submitt.ed that the arbitration clause is invalid 
under Eng~ish rules of pri.vat:e international l a,,, because: (l) 
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i~ involved an impl i ed choice of a "floating" proper law 
(either English or Chinese) e,J govern ehe arbieration 
agreemem:; or ( 2) it coneained an implied choice of a 
"floaeing" curial l aw (eieher Engl i sh or Chinese ) , Ie will be 
convenient: =0 examine the ~wo submissions separa~ely, 

English law is the lex fori, Ou r conflict rules provide 
that t ile validity of the arbi~raeion agreement must be 
determined i n accordance with the a pplicable law o f that 
agreement., r R:!.x, QC subm~r;-s tat e arbitration agreement 
in the present case has no e xisting and ascertainable 
applicable law. I t this premise is established, Mr Rix 
submits that the arbitration agreement i s invalid in 0 
accordance with the p r inciples of English private f;,~ 
international law. It is common ground that che Contracts 
(Appli cable Law) Act 19 90 ~s not appl icable to the present 
dispute . Even if s 1(2) of the Act permits a floating 
applicable law, that cannot affect the present disput.e: see 
Cheshire and North's Private International Law, 12th ed 483. 
Mr Rix reminded us o f Lord Diploc:k's often cited observation 
~n Amin Ra sheed Shippi ng Corporatior. v KUWili t Insurance CO, 
[1983J 2 Lloyd's Rep 365, [1984J AC 50. Lord Diplock stated 
(at p 370, col 2; P 65C to D) : 

My Lords, contracts are incapable of existing in a lega l 
vacuum. They a re mere pieces of paper devoid of all legal 
effect unless they were made by reference co some system of 
private law which defines the o bligations assumed by the 
parties to che contract by their u se of particular forms o f 
words and prescribes the remedies enforceable in a Court of 
justice for failure to perform any o f those obl i gations . 

~he correctness of this proposition as a general principle 
:s not. i n doubt: see also l'orsikringsaktieselskapet Ves ta v 
3utcher, ~19891 1 Lloyd's Rep 331; [1989 J AC 352 . 

It may, however, require qualification by reason of the 
provisions of s 5(2) of the Arbitratio n Act, 1975 which 
provides that the enforcement of a New York Convention a ward 
may be refused if the person a gainst whom it i s invoked 
proves: 

(b) that the arbitration agreement was not va lid under the 
law to which the parc ie s subjected it or failing indication 
thereon, u nder the law o f the country where the a ward is made: 

Section 5 ( 2) (b) creates a new conf lict rule which 
supersedes tr.e relevdnL Englis h conf lict rules LO the ex:ent 
to which that provision appljes . !t conte~plate s an 
applicable law which of ten would not b e ascertained at Lhe dt 
~ime of the making of the arbitratlon agreemen t : see Van Den 1 
Berg, The New York Arbitration Convention 1958, p 291 . Bu t i s , 
not necessary to pursue the impac t of this qualification. For 
present purposes I will consider the ~a tt er i n the light of 
the pr~nciple enunciated by [Drd Di pl oc k in Am i n Rasheed. 
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The question is therefore a narrow O:1e: is the ar'bitration 
clause in the charter-party governed by an ascertainable 
proper law? But it i s important to bear in mind the approach 
to be adopted, in accordance with english conflict rules, as 
to relevant time for t he determination of ~he issue. Armar 
Shipping Co v Caisse Algerienne D'Assurance et de Reassurance, 
(:980J 2 Lloyd's Rep 450; [1981] 1 WLR 207 establishes that 
the relevant time is ~he time of the making of the contract . 
See also Dicey and Morris Con:lict of Laws 11th ed vol /. at p 
1167. 

Mr Rix's argument concentrates entirely on the terms of the 
arbitration clause. Mr Rix relies on the speeches in t he 
P.ouse of Lords in Compagnie Tunisian de Navigation SA v 
Compagnie d' Armement Maritime SA, [19 70] 2 Lloyd's Rep 99; 
[1971] AC 572 . He seeks to extract from this case the 
proposition that an express choice of foru m amounts to an 
i mpl ied choice of applicable law in the absence of 
overwhelming rebutting factors. I would not accept this 
i nterpretation. On my reading of the speeches in the House of 
Lords Compagnie Tunisienne is authority for no more t han the 
proposition that a choice of forum will generally be a strong , 
bue not necessarily decisive factor, in relation to the issue 
with which legal system the contract has its closest 
connection. Mr Rhidian Thomas (now Professor Thomas I has 
shown conv incingly how the weight of this factor may depend on 
the nature of the arbitration clause, and the circumstances of 
each case: Commercial Arbitration; Arbitration Agreements As a 

~ Signpost o f The Proper Law, 1984 l.MCLQ 141. Moreover, it i s 
implicit in Compagnie Tunisienne that there may be 
circumstances in which the weight to be at tached co the 
arbitration clause may be minimal. 

'I n t:he absence of an express choice of law , the first 
qt:estion is whether an appropriate implied intention can be 
gathered from the terms o f the contract and the circumstances 
of ~he case. If no such implied intention is established, the 
contrac t lS governed by the system of law with which the 
~ransac:ion has its closest connec tion. Mr Rix concedes that 
if he cannot establish an implied floating applicable law, his 
argument must fail. In that event, "the defendant's option" 
in choosing London or Beijing as the seat of the arbitration 
is a neutral factor in choosing between English and Chinese 
law as the applicable law of the arbitration agreement. 
Everything therefore hinges on the question whet~er Mr Rlx can 
establish an implied flOuting applicable law . 

It is necessary to pause teo consider what kind o f 
implication is under consideration. ! have not understood Mr 
Ri x to submit that it can be inferred that the Norwegian 
charterers and the Chinese owners had an actual common 
intention to select a floating proper law. That is not 
surprising : one would not expect ie to be a subject of 
conversation among shipping people in the suburbs of Oslo and 
3ei j ing. I t would in my respect ful view be preposterous to 
imagine that those parties would have considered such an 
obscure concept. How is the matter then to be approached? 

~03S 
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Our law recognizes a distinction between w~at P~o:esso~ 
Trietel (The Law o f Cont:ract, 8t:h Ed, 185-194) has described 
as terms implied in fact and terms implied by law. I n Scally 
v Southern Health and Social Services Board, [19911 3 WLR 77 8 
the House of Lords recognized this distinction. Lord Bridge 
in the only speech in the case explained (at p 787G) : 

A clear distinction is drawn in the speeches of Viscount 
Simonds in Lister v Romford Ice and Cold Storage Co Ltd [1957 J 
AC 555 and Lord Wilberforce in Liverpool City Council v Irwin 
[1977] AC 239 between the search for an implied term necessary 
to give business efficacy to a particular contract and the 
sea~ch, based on wider considera1:ions, for a term which ::he 
law will imply as a necessary incident of a definable category 
of contractual relationship . 

I understood Mr Rix to argue in favour of the first kind of 
implication, ie a term implied in fact. If that were cor~ect, 
the simple answer 1S that the arbitration agreement is 
entirely workable without the implica1:ion. The implication i s 
not necessary. On this simple grQund I would reject Mr Rix's 
first argument. 

There is, however, another way of approaching t~e matter. 
On analysis Mr Rix relies on a single facto~ for the 
implication, namely the defendants' o ption contained in the 
arbitration clause. The implicatjon put forward is therefore 
a constructional implication . It is therefore more correct to 
view it as a proposed implication by law. No such implication 
of an implied floating applicable law has ever been 
established in any English case. Such an implication is also 
contrary to the general approach of our law. The principle 
qui elegit judicem elegit jus forms no par1: of our law. It is 
clear from Compagnie Tunisienne that even an express choice of 
jurisdicti on does not by itself give rise to an implied choice 
of law. It may do so together with other factors. But more 
realistically it will play an important role in the next 
inquiry, that is the determination of the system of law with 
which the contract has the closest connection. Given that the 
actual selection of a place of arbitration does not of itse lf 
gi ve ~1se to an impl ied choice of law it seems ::0 me 
implausible to suggest t~at the granting of an op tion to 
choose the place of arbitration can by itself give rise to an 
i.mplied choice of a floating applicable law. Moreover, as 
Lord Bridge made clear ~n Scally, wider consideration of 
justice and policy play a role in the kind of implicacio:1 
which I am now considering. It is therefore macerial to bear 
in mind that the sole purpose for whic~ the implication is put 
forward is to achieve the destruction of the specially 
negotiated arbitration clauses . If there is a doubt, t~e 
Court ought to lean in favour of an interpretati on which does 
not destroy the arbi trat ion agreement . Lastly, in considerir.g 
whether an implication of law is establ i shed the ~rue standard 
~s not reasonableness. In Sca 11 y Lord Bridge, speaking of 
such an implication , stated ac 788B: 

I fully app~ec1ate that the criterion to jus::ify an 
implication of t his kind is necessity, not reasonableness. 

~039 
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Ir. my j udgment t here i s no necessity to imply floating 
applicable law, I f there is no l mplication, no gap i s left 
and the arbitration clause can Lake e ffect according to its 
terms. In my view the suggested i:npli c ation is unsustainable . 

For c hese reasons I would reject t he submission 
arbitration agreement is i nvalid on ~he ground 
contains a floating applicable law . 

tl:at 
that. 

the 
i~ 

That brings me to the alternative argument that the 
arbitration contained a =loating curial law, ie either English 
or Chinese. It can readily be accepted that English 
arbitration law does not recognize a "de-localised" 
arbitration or arbitral procedures unconnected with any 
municipal system of law . Naviera Arnazonica Peruana v 
Compania Internacional De Seguros Del Peru , [1988] 1 Lloyd's 
Rep 166. In international commercial arbitration the place or 
seat of arbitration is always of paramount importance . It is 
to the Cour~s of the place of arbi~ration that parties have to 
look f o r support if the arbitral process breaks down; eg, if 
the a rbitral tribunal has t o be reconstituted. The :aw 
govern i ng the arbitration is almost invariably the law of the 
place where the arbitration is held: see Hunter and Redfern , 
The Law and Practice of International Commercial Arbitration 
2nd pp 77-80, pp 299-300. The place of arbitration will 
frequently not be determined when the arbitration agreement is 
made. Often the fixing of the place of arbitration is left to 
an arbitral institution or even to the arbitral tribunal . 
There is no doctrinal reason why the law governing the 
arbitration must oe fixed at the time of making the 
arbi tration agreeme!1t. And policy reasons strongly support 
the val i dity of an arbitration clause containing a floating 
curi.al la",. The contrary view would mean, if the place of 
arbitration is not fixed at the time of the making of a 
contract subject to a standard ICC arbitration clause, that 
Englisr. l. aw would treat the a rbitration clause as ' inva l id. 
That would be patently absurd . The dictum of Lord Diplock in 
Amin Rasheed about the requ i rement that every contract must 
have a proper law is not to be extended to cover the curial 
law o f arbitrat i ons. Lord Diplock was confining his 
observations to the proper law o f contracts, and he said 
noth i ng about the l aw governing an arbitration . Moreover, in 
The Iran Vojdan, [1984 J 1 Lloyd's Rep 380, at p 385, Mr 
Just ice Bingham expressly recognized the validity of a 
float1~g forum in a party ' s choice. I respectfully agree with 
::he o bservat.ions o f Mr Justice Bingham . I would therefore 
reject :his alternative challenge to the validity of the 
a rbitratio~ clause. 

uncerta i nty 

Mr RlX submits that the a rbitration cl ause is null and void 
for uncertainty. If Chinese law applies, it is common ground 
that the arbitration clause is valid. I therefore approach 
this matter on the basis that t he l ex arbitri is English law. 
Mr Rix submits that the poss i ble constructio ns o f the words 

~040 
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"the defendant" are so va:ClOUS that it is imoossible to aive 
any clear of certain mea~ing to the clause. ~r Rix said ~hat 
t:'e word "defendant" in the arbit:cation claUDe is capable 0:' 
bearing eight different meanings. The spectre of a catalogue 
of possible alternative const.ructions may at first glance seem 
to confront us with a daunting task. The reality is 
different . The fact that a multiplicity of possible mea~ings 
of a contractual provision are put forward, and that there are 
difficulties of interpretation, does not justify a conclusior. 
that the clause is meaningless. TI~ Court must do its best to 
select, among the contendi ng i n terpr etat i ons, the one that 
best matches the intention of the parties as expressed in the 
language they adopted. And, il' a case where there are 
realistic alternative int.erpretat.ions of an arbit:::-ation 
clause, the Court will always Lend to favour t l.e 
interpretation which glves a sensible and effective 
interpretation to the arbitration clause. 

The interpretat ion of the words "the defendant " in the 
arbitration clause i.s a matter of first impression. For my 
part I rega:cd the most natural and contextual inte:cpretation 
as one which :cefers to the pa r ty against whom arbitration 
proceedings or Court proceedings are taken. That was how the 
Judge construed the clause. If the clause is capable 0: being 
construed differently, I would still select the same 
interpretation on the ground that it is the most sensible and 
effective interpretation . It follows Lilat in my judgment the 
arbitration clause is valid. 

Who is the defendant? 

That brings me to Mr Rix's final submission that the Judge 
erred in r'-'ling that the Chinese charte r ers were ::.:'e 
defendants, because i~ truth the Chinese cha:cterers c l aimed 
arbitration in Beijing against the Norwegian owners who were 
therefore the defendants. But Mr Rix expressly conceded that 
this submission must fail if the ad.)itration clause is given 
the interpretation which I have prefe r red . I need therefore 
say no more aboul L!lis point. 

Conclusion 

In agreement wit;' lIle Judge _ conclude that the Chinese 
charterers were entitled to a stay of the English legal 
proceedings pursuant to s 1 of the Arbitration Act 1975. r 
therefore agree that the appeal should be dismissed. 
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