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ETAR SHIPPING &S v CHINA NATIONAL POREIGH
TRADE

TRANSPORTATION CORPORATION THE “STAR TEXAS"

m i |
Il.

COURT OF AFPEAL (CIVIL DIVISION)
[1993] 2 Lloyd's Rep 445 B
HEARING-DATES: 19, 20 May 19{9 '

20 May 1993 Q~
CATCHWORDS :

Arbitration -- Proper law -- Clause in rcar thar
disputes to be referred to arbitration in BelidNog or Londen in
"defendanks'’ option” -- Whether clause gined i1mplied
choice of floating proper law -- Whethe use invalid --

Whether clause woid for uncertainty -- r plaintiffs weres
.' *defendant” and entitled to exercise ne
HEADKOTE : <§$’

On Nov 27, 1589 the plaineif ponent owners le: their
vagsgel Star Texas to the defen aYfor a pariod of one tims
chartered trip. Tha charter cdgtRined an arbitration clause
which stated inter alia:

35. Any dispute arisin r the charter is toc be referred
to arbitracion in Beijin London in defendant*s option.

The wvessel load n China a cargo which included a

consignment of ch lg. While ac Singapore a container of
chemicals was fo l@u be leaking and the vessel was reguired
to return Lo ; 3

The p]ail@ﬂi alleged that except for two short periods
the wvegse inead on hire during the rsturn voyage and that

the defs were liable for unpald hire, certain costs and
'. expense ounting te 5304,952. The defendants denied
liah"_l'l:’

June 16, 12932 the plaintiflfs issued & writ for service
E the jurisdiction.

$ The defendants applied to serc aside the service on the
grounds that the case did not fall under any of the heads of ©

11, ¥ 1 and they applied for a stay under 5 1 of the
Arbicration Act, 1575.

Prima facie the defendants wersz entitled to a2 stay because
the arbitration clause in the contract was clearly not a
domestic arbitration agreement within s 1 of the RAct.

The plaintiffs argued that s 1 did not apply because the
arbitration agreement was null and wvoid, inoperative or
incapable of being performed within s 1(1). They contended
that since under cl 35 the choice of the wvenue for the
arbitration was at the defendants’ option “t}rﬂtedIRﬁf'gWiw

Page 6 of 20
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imported into the contract a floating proper law which was a
concept which English law would not countenance. The express
agreement &8 to the place of arbitration and the implied
choice of a floating proper law were so closely relaced to
each other that if the Jarter was to be disregarded by the
English Court then so0 was the Iormer, Alternatively the
plaintiffs contended that the clause was wvoid for uncertainty
in that the word “defendant" was capable of bearing eight
gifferent meanings none of which could be regarded as
satisfactory. On the assumption that cl 35 was the
plaintiffs submitted that the plaintiffs were the ndants
for the purposes of that clause and they were @tled to
exercise the option.

-- Held, by OB (Com Ct) (EVANS, J), that 2, igsues would
be decided in favour of the defendantcs.

The plaintiffs appealed. ,QO

-- Held, by CA (LLOYD, MANN and . LJJ), that (1) the
submission by the plainciffs Lha € parties intended by
reference to adopt a floating 2 Jaw would be rejected; no
such implication of an impll n";“ dating applicable law had
ever heen sstablished in any N\15h case and such implication
was contrary to tha general 3 cach of English law; Bince the
actual selection of a place arbitration did not of itmelf
give rise to an implied ¢ of law it seemed implausible to
suggest that the granti an option to choose the place of
arbitration could by i give rise to an implied choice of
floating applicahlz% the arbitracion agreement was valid

#

isee p 448, col 2 col 2, p 452, col 1);
(2} the p fos' gubmiggion that the arbitration

contained a aiNng curial law, either Chinese or English
would be re thare was no doctrinal reason why the law
governing Arbicration had to be fixed ac the time of
itration agreement and policy reasons strongly
validity of an arbitration clause containing a

an arbitration agreement could perfeccly e:iat
it being known at the time the agreement was antered
what law would govern the arbitralicon procedure (see p
col 1; p 452, cols 1 and 2);

$ (3} the fact char A multiplicity of possible meanings of a

contractual provision were put forwarga and that there were
g2ifficulties of interpretation did nmot Jjustify a conclumion
that the clause was meaningless; the Court had to do its best
to select the one that best matched the intentiun of the
parties as expressed in the language they had adopted; the
most natural and contextual interpretation of “defendant™ was
one which referred to the party against whom the arbitration
or Court proceedings were taken; the learned Judge was right
in his conclugion and <l 35 was valid and enforccable [(see p
449, ¢ol 2; p 452, col 2);

(4} the plaintciffs submitted that on the facts and on the
correspondence it was the defendants who rEfEtheH%n&&oTﬁutﬂ

Page 7 of 20
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to arbitration wichin the meaning of cl 35; however the
plaintiffs accepted that If it was held that the word
*defendant® meant the defendant in Court and arbitration
proceedings their submission did not arise for decision; in
any event there would have been great difficulty in holding
that the defendants had referred the claim Lo arbitration when
all they were seaking to do was apply for a stay; the appaal
would be dismissed (see p 449, col 2; p 453, col 1}).

CASES-REF-TO: 0

Amin Rasheed Shipping Corporation v Kuwait Insu a Co, {HL)
[1983) 2 Lloyd’'s Rep 365; [1984] AC 50;

Armar Shipping Co v Caisse Algerienne 'A uran:e et du
Reassurance (The Armar!, (CA} [19B0] 2 Lloy n 450; [1981

1 WLE 207;

Compagnie Tunisienne de Navigation agnie d' J\rmemenr_i
Maritime SA, (HL]} [1570] 2 Lloyd's Rep 1371] AC 572,
Forsikringsaktieselskapet Vesta <+ Her, (HL} I1989)

Lloyd's Rep 331; [198%] AC 852;
Frank Pais, The [15388] 1 Llnyd's
Iran Veldan, The [1984] 2 Lloyd’ 330.

Lovelnck (EJR) Ltd v Exportle lEEE] 1 Lloyd's Rep 1€3;
Naviera Amazonica Peruana v 11a Internacional De Seguros
Del Peru, (CA) [1388) 1 Llo ep 166;
Scally v Southern Heult Social BServices Board, (HL)
[1591] 3 WLR 778. \b
INTRODUCTION:

Thia was an ap ¥ the plaintiffa Star Shipping AS from

the decision Df
defendants, C

-DIFﬂritan a
in cthe

gtice Evans given in favour of the
A ational Foreign Trade Transportation
hi\Mding in effect that the arbitraticn clause
parcty was valid and enforceable and the
gyant to 5 1 of thes Arbitration Act 1975, were

&efendantﬁ
entitled g gtay of the acticon brought by the plaintiffs

agajinst

COUN N
rnard Rix, 2C for the plaintiffs; Mr Jonachan Gaisman
E he defendancs.

@ The further facts are stated in the judgment of Lord
Justica Lloyd.

PANEL: Lloyd, Mann, Steyn LIJ

JUDGMENTEY-1: LLOYD LJ
JUDGMENT-1:

LLOYD LJ: On Nov 27, 198% the plaintiffs, Star Shipping AS.
as disponent owners, chartered Star Texas to che detendants,
China National Foreign Trade Transportation Corporacion, for
the pericd of one time chartered trip. The charter contained
an arbitration claugse in unusual, if not, as Mr Eix submitted,
unigue cerms. Clause 35 provides:

United Kingdom
JPa\rge 80of2 ‘f
,fa_f"*:f

@ozp
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Any dispure arising under the charter to be referred :to
arbitraticon in Beijimg or London in defendant*s option.

The wessei loaded in China. Tha carge included a
consignment of chemicals. While at Singapore & container of
chemicals was found to be leaking. As a result the vessel was
required to return to China. The plaintiffs say that save fer
twa short periocds the wvessel remained on hire during the
return voyage, and that the defendants are liable for unpaid
hire and certain costs and expensas amounting to 53 2 in

all. The defendants deny liability. 2

Cn June 16, 1997 the plainciffs issued & wri ar EEIVlEéq
out of the jurisdiction pursuant to leave \gganted by Mr

Justice Evans {as he then wag]. The def s applied b:.-| =
summons under O 12, r 8 to set aside se on the ground

that the case did not fall under any of eads of O 11, r | v
T Without prejudice to that conten %’ hey applied for a ||
stay under s 1 of the Arbilration Ac a2 Prima facie the 4

defendants are entitled to a st eCause the arbitration
clause in the contract is clenrla Op a domestic arbitration |

agreement within s 1(4) of the A 'if
Mr Eix submits, however, 2 1 does not apply because
the arbitratlion agreement . he says, null and wvoid,
inocperative or incapable ing performed within s 1{1) of
che Ackt. In support of £t argument he advances Etwo main |
submissicns. These cf=pe summarized as follows: (1) the
parties must have '1‘3 Med that if cthe arbicration were to
take place in Beijpm@{ it would take place in accordance with |
Chinese law, not ‘@ as the curial law of the arbitracion, |
but also as thq_l;--gr law governing the contract, including
the arbitratio greement . If£., on the other hand, the
arbitration to take place in London. then English law -_;,.'?*
ghould gowv, The parties cannot have intended that an
arbitrati ould take place in London with the contract
baing g d by Chinese law or vice versa.

|
*under <l 35 the choice of the wvenue for the

ticn wag to be at the defendant’'s option Ehis
gsarily imported into the contract what has come to be
$ as a floating proper law. But a floating proper law is
concept which English law will not countenance (ses Armar |
hipping Co v Caisse Algerienne D'Assurance et de Reassurance |
(The Arma), [1980] 2 Lloyd's Rep 450 at p 455; [1981] 1 WLR
207 at p 215 per Lord Justice Megaw and The Iran Vojdan,
fi984] 2 Lloyd*s Rep 380 per Mr Justice Bingham at p 385).
There are cases such as The Frank Pais, ([1986] 1 Lloyd's Rep
£29 where the ocbjectional part of a choice of jurisdiction
clause can be severed leaving the rest of the clause
unaffected. But in the present rcase that i1s not possible. |
The axpress agreement in cl 35 as to the place of arbitzaticon,
and the implied choice of a £floating proper law, are &0
closely related to each other that if the latter must be
disregarded by the English Court, applying the lex fori, so
must the former. This was the conclusion reached by Mr

United Kingdom
Page 9 of 20
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Justice Bingham in The Iran Vojdan at p 385, col 2 on tchat

=

ground Mr Rix submits that cl 35 as a whole is null and veid. ~

{2) Alternatively the clause 1s wvoid for uncertainty. The
clause provides for the arbitraticn to be held at Beljing or
London in the defendanc's option. But who iz the defendant?
It cannot mean the defendant 1n legal proceedings since that
would presuppose a breach of cl 35, which requires disputes to
be referred to arbitration. It cannot mean the respondent in
arbicration proceedings since this would mean tt evary
unsectled dispute under the charter-party would gi sAse to
an abortive arbitration. The claimant would no
arbitration in his own jurisdicticn when the re ent would
exercise his option under cl 35. The Judge char
consequence as absurd; and all rthe more s where, a3 so

Erequently happens, there are claims and -claims under | ]
che same charter-party. Each party wm.l"esumahly walt asg
. long as possible before making his El!li he hope that the

other party would make his cln:u:n Ei This would hardly
encourage the expenditure resolution QEPE ercial disputes.

There is a third issue before .y Assuming that cl 35 is

wvalid and effectiva, Mr Rix B i b hat it is the plainciffs
who are the defendants for th ge of £l 35, and therefore
the cption rests with them. Bgﬂ of these three issues, asl
well s others, were decid the defendants’ favour by the
Judge. The plaintiffs n al to this Court. 1 take each

of the issuss in turn. | ol

Floating pruper
Az to the fir u:, Mr Rix drew our attention to certain
passages in thn Sches in the House of Lords in Compagnie
Tunisienns dn ga:znu SA v Compagnlie D'Armement Maritime
SA, [1970] d 8 Rep 99; [1871] AC 572. Although the situs
of the arhj ion is not conclusive ag to the proper law of
ag the decision in that case shows, neverthelsss
rcant factor "and in many cases may be the

decisi?e‘actur": see per Lord Reid at p 103, col 1; p 584.

AL col 2; p 590 Lord Morris said:

@a circumstance that parties agree that any differences
to be secttled by arbitracion in a certain country may and

ry likely will lead to an inference that they intend the law
£ thar country to apply. But it is not a necessary inference
or an inevicable one cthough it will ofcen be the reasonable
and sensible one.

At p 111, col 2; p 5% Lord Wilberforce described icr as a

"weighty indication". Lord Diplock said at p 117, col 2; p
604 .

The £fact that . . . ([the parties] have expressly
chosen to sSubmit their disputes wunder the contract to a
parcticular arbitral forum of itself gives rise teo a strong
inference chat Cthey intended that their mutwal rightz and
cbligations under the contract should be determined by
referenca to the domestic law of the :EunthniTt'édRTn-b%mthE

Page 10 of 20
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arbitration takes place, since this is the law wiLh which
arpicrators sitting there may be supposed to be most familiar.

Then a litrle later at p 119, ccl 1; p 605 he said:

Nevercheless, strong though the implication may be, it can
be negatived by the other terms of cthe contract wnen Cthe
contract, as it must be, is construed as a whole in the .ight
of the surrounding circumstances. It is clearly neg ed by

an express term prescribing some other law than the 1 law
as the proper law, and it may alse be negat by an
overwhelming implication from the other terms a inting to
one single othar system of law as the prope aw of the

contracts as distinct from the curial.

Basing himself on those observations Hr gays thar there
is here at least a streng inference tha parties intended
the proper law to be either Chines or Englisn law,
acgeording to where the arbitration place., Indeed hae
argues that the inference in the p case is stronger than

it was in the Compagnie Tunisie ase, for in that case
Ehere was an express choice

w clause, ¢l 13, which
provided rthat the contract be erned by the law of the

carrying vessel's f{lag; whi hers cthere 18 no express

choice of law clause. Nor re here, as there was in tche
Compagnie Tunisienne case

. . an overwnelmi mplication from the other terms of
r_he contract that ¢ rties intcended one single system of
law to apply, whetb nglish, Chinese or some other law,

It is. unfortunate for the parties that the

contract is hing which English law as the lex fori does

not permitc nsequence of which no doubt the parties were
wrnlly : But this is a case where, in Mr Gaisman's
pithy p

floating prop EE ., which they clearly intended to govern the
=)

*their I,m'pl.ied choice of law abrogates their express

@f arbitration.

@ Az [or the Jjudgment bpelow, Mr Rix criticizes the Judge's
approach. He decided, first, that English law was the proper
law of the contract, as being the system of law with which the

contract has the closest or most real connection. Only then
did he turn to cl 35. This was, says Mr Rix, the wrong way
around. The oproper approach was to seek out the partimes’

intention as to thea proper law, whether express or inferred.
Only if no such intention could De ascertained is one driven
to choose the system of law with which the contract has its
closest connection. 0f course, once the Judge had decided
that Erglish law was the proper law of the contract, it
followed almost inevitabply that <1 35 would be upheld. But
the Judge started &t the wrong eand. The point can be

United Kingdom
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illustrated by a quotation from the Judge's judoment at p 16
of the transcript:

In my judgment the plaintiffs’' analysis is too rigorous and
i1 fact is not the result of the correct application of the
principles which are involwved, The proper law of the
charter-party in my judgment for the reasons aiready given is
English law and that conclusion, it seems o me, could be
reached without any assistance from Clause 35, although the
reference to London does in my view support it. Wna an be
said is that Clause 35 gives no guidance as to che e of
proper law as between English and Chinesea, both bei assible
veanues for the arbitration.

That passage, says Mr Rix, illustrates t% grror in the
Judge*'s approach. It goes without saying ¢ 1 35 gives no
guidance as to the choice of law as h{?ir n English and
Chinese. But that is not the pain \ t gives strong
.- guidance, says Mr Rix, that the pnniesﬁs ended both systems
of law to apply, according to where arbitration was to

take place. @
I think there is force in Mr EQ&SG criticism of the Judge's

approach, although, as Mr Gais inted out, it may receive
gome support from the approa ted by Mr Justice Bilngham
in The Iran Vojdan, [1984] 2 ‘s Rep 380. The axplanation
for the Judge's approach that Mr Rix's argument was not
made as clear to the 1= eg Judg=s as 1t has been to us. Mz
Rix points ouc that in rlier passage in the judgmeEnt the
Judge clearly misunde his argument when he said:

The plaintiffs'<::z ission, as I understand ic, is that
although Englis a g8 the proper of the charter-party, LC is
not the prupiissg f the agreement Lo arbitrate, i

But wh view ocne takes as to the Judge's approach, the
underlyi iestion remains whether Mr Rix's argument is
Sounag . my wview 1t 15 not. It attaches much too mach
cé Tto <l 35 as an indication of the parties’
int ons as ©to the proper law of the contraco. Where the
idracion clause provides for & single situs, then the

rvations in Compagnie Tunisienne on which Mr Hix relies,
rry fFull weight.
=

The arbitration clause then provides a

rong. although not conclusive, indication of what the
parties intended as te Ehe proper Jlaw of the concract,
including the arbitration agreement. gut where the

arbitration clause provides for & dual situs, the indication
that they intended both laws to apply. according to whare the
arbitration takes place, 1s much less strong. Suppose cl 35
had contained no provision as to where the arbitration was to
rake place as for example in & typical contract calling for
arbictrartion in accordance with the ICC rules. It could not be
argued with any hope of success that that was an indication
that the parties intended the proper law of the contract to
depend upon wherever the arbitration ultimately took place.
The same reasoning applies, albeit with less [orce, whare tThe
gcontract provides for arpitration in one of C ﬁiteﬁfﬁﬁﬂdm I
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would therefore reject Mr Rix's argument chat these parties by
inferance intended to adopt a Eloating proper liaw. The Eruth
is thac they probably never gave thair minds to the matter at
all, At all events, one cannot deduce from cl 35 what they
would hawe intended if they had.

The conclusion I have thus reached is in line with (even if|
ir is not precisely covered by) the views expressed by the
editors of Dicey and Morris Conflict of Laws at p 537. hfter
referring to the sctrong presumption that the proper 1.@{ che

contract is the law of the country in which tha arbj on is
t2 be hald, the editors continue:

The presumption cannot operate if no place @:hi::atguﬁ'
is agreed in the original contract, or if\ fhe place of!
arbitration is left to be chosen by the afpNT2tors or by an
outside body. In such cases the proper hf the contract

{including the arbitration clause) u'e decermined in
accordance with the normal principles.

Twa things follow from my conc
proper law of the contract, the
agking whar is the system of 1 1I¥n which the contract has!
the cleosest and most real ¢ crion, since nothing can be
inferred from el 35, Seco r» the foundation of Mr Rix's
actack on cl 35 disappears & clause is not destroyed in
the eyves of English law a lex fori by the parties' choice
of a floating proper 11 gcause the parties have made no

Qafl. Firgt, as to the—-|
will be driven back Eo|

such chaoice. Mr Rix nces an alternative argument under
this head. Even if &\ parties have not chosen a fleating
proper law for theag¥ contract, they have at Ieast chosen &
floating curial r the arbitration, according to whether
it takes placse ndon or Peking. But here Mr Rix's
argument fﬂ$ for a different reason. We have not been
referred to ase which decides that a floating curial law
invalidate arbitration clause. Nor can I see any good
Teason W ) should. It must be possible, indeed it
fregquent appens, that an arbitration clause provigdes for
orne or\otKer of Cwo Or more VvVenues. Nobody has suggested, 8o
far *%now, that that makes the arbitration clause void for
1 5a ncy or otherwise unworkable. It makes good commercial
£ that the law governing the arbitration procedure should

tne law of the country where the arbitration takes place.

less, which is unlikely., the parcies have agreed on some

ther curial law, The obhjections which apply to a floating
proper law do not apply te a floating curial law. A contract
without a proper law cannoL exist, It is, as has been said,
no more than an abstraccion or A& plece of paper. But an

arpitraction agreement can exist perfectly well without {t
peing known at the time Cche arbitration agreement is entared
inte what law will govern the arbitration procedure. I would
reject Mr Rix's alternative way of putting the argumenc.

Uncertainty

T now Eurn toe the second issue on which we did not Eimd ik
necessary to call on Mr Gaisman. Mr Rix Eubﬁhﬁéa%n‘@ﬁ%ﬁq an
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arbitration clause can be 80 ambigucus and uncercain thac che
Court is left with no alterpnative but to disregard it
altogether. A good example of this would be EJR Lovelock Ltd
v Exportles, [1968] 1 Lloyd's Rep 163 wnere one part of the
arpitration clause provided for any dispute to be referred to
arbitration in London, a&and another part of the same clause
proevided for any other dispute to be referrad to arbitration
in Moscow. The Court of Appeal held cthat the clause was
meaningless and should be rejected. Mr Rix submits that the
same applies here. He puts [orward eight peossible nings
for "the defendant” in the phrase "in the defendant; <E;iian'.
He said none could be regarded as satisfactnr@ I have
already explained why, according to Mr Rix, " afendanc™
cannot mean either the defendant in legal proc nge or the

respondent in arbitration proceedings. .

The learned Judge solved this problem by the ruling |
. that it covers both. In my view he was, NN The onec thing

which is clear about el 35 is that arties i1ntended to

refer their disputes to arbitrat 1 I would be wve

reluctant indeed to defeat that int EJR Lovelock Ltd v

Exportles wasg an exlLreme The clause Was

sel f-conctradictory. There no such inherent

self-concradiction here. 1In gment the meaning given by

the Judge to this 1mpartant wae sensible and workable.

Of course 1t may mean that hittﬂtlﬂn may be commenced in
’

cne jurisdiction unly nmm énd in another. But even if rt =

that conseguence can be déscribed as absurd, which I

doubt, it does not mna the clause is uncertain. I would

tnerefnre reject Mr gument on the second issue,

i

In dealing wi lEEUE I have assumed that English law

is the proper wi’since it is only by reference toc some
system of law Ega the guestion can be judged at all. But I

mist not be as deciding that English law is the proper
law of thij ntrackt . The point has not been argued. I
ExprEEEl " 1t open. If Chinese law should be held to

.. apply ¢ was not, as I understand it, suggested that the
clavmay W ﬂ ba woid fnr uncertainty. In any swvent, we havs
had widence as to Chinese law it follows that in my view
el & wvalid and enforceable.

Then comes the third Issue raised by Mr Rix. HEe submics

at on the facts of the case, and on the correspondence to
which he referred us, ic was the defendants who roferred che
dispute to arbitration within the meaning of ¢l 35. But he
accepted, as I understood him, that if the Judge's decision on
the second issue 15 to stand, then the third issue does not
arige. In any evenc, I should have found great difficulty in
holding that the defendants had referred the claim to
arhitration when all they were sea2king to do was to apply for
a gtay. For all those reasons I would dismiss this appeal.

JUDGMENTHY-2: MANN 1LJ

JUDGMENT-2 :

MANM LJ: For che reasons given by my Lord 1 would also
dismiss the appeal. United Kingdom
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JUDGKMENTBY -3 : STEYN LJ

JUDGHMENT -3 :
STEYN LJ: I alsa agree. The arbitration clause in the

charcer-party l(as corrected in an immaterial respect) reads as
i
follows:

Any dispute arising undsr the charter to be referred to
arbitration in Beljing or London in defendant's opticn.

L@ true

In argument the clause was described as unigue.

that there is apparently no reported English auch on the
validity of such a clause. But in my experienc fendant's
option* arbircration clauses are used in one-off ernational

trade transactions from time to time. What 155; oyel about ths

present case is that it is the first know llenge to the
validity of such a clause.

such clauses are to be seen. axiom of intermational
trade that =ach party uuunlly La contract subject fo

lt may be useful to E]':-!tl:h l;h @%xtual seceng in which

the substantive law nf hlE nwn try nnd subject to dispute
regolution in his : a party is in a
gignificantly strnnger ining pDEitjun than the
counter-party his wishes revail. Often compromises have
to be made. Eaﬂet-mﬂ law of a neutral country is
gelected as the law governing the <ontract.
Similarlwy, cnmprnmls ten have to be made in respect of
Jurisdiction. One cmise is to scipulate for arbitration
in a neutral cou Another compromise is o stipulate for
arbitration uqi;;ﬂ to the rules of, for example, the
Internaticonal r of Commerce, leaving the wvenue of the
arbitration fixed by the arbitral instlhut*un or by the
arbitral & . The arbitration clause in the present case
i5 yet an cunpramiae. The technigue adopted is to give
" he de[é L" the opLion to seleclL arbitralion in Beijing or
Londong fidalistically London must have been the favoured place

of ar®ilrition of the Norwegian cowners, and Beijing must have
bee he FCavoured wvenue of the Chinese charterers. At the
t i of the conclusion of the charter-party and the

ers or the charterere might be the clalimants. The clause

RN tration agreement it was conceivable that either the
id

not stipulate for a forum actoris. On the contrary,
gsubject to the exercise of the defendant's option, the
objective of the clausa is that the claimant must pursue his

remedy in the home territory of the other party. In Baying
that I am, of course, treating London as the home territory of
cthe Norweglan CwWRers. That sesams a realistic wview. It

ramalng to be congldered whether the partcies achieved their
objective 1in agreeing to the terms of the particular
arbitration clause.

The validity of the arbitration clause

Mr Rix, OC submitted that the arbitration clauese 1s invalid
L ; : ; i 1 T
under English rules of private international ‘ﬂﬂnﬂ§FRH@50m Ld
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it involved an implied choice of a "floating® proper law

jmicher English or Chinese) L3 govern the arbitration
agreement; or (2] it contained an implied choice of a
“Elpating" curial law (either English or Chinese), It will be

convenient "o examine the two submissions separately.

English law is the lex fori. Our conflict rules provide
that the wvalidity of the arbitration agreement must be
decermined :ip accordance with the applicable law of that

agreemant. M¥ Rix, QC submits that cthe arbitracion EmMent
in the present case has no exiscing and asge nable
applicaple law. It this premise 13 establish€ide. Mr Rix
submits that the arbitration agreement is aNralid in [
accordance with the principles of Eng ) private E"-I'
international law. It is common ground tha®\ ghe Contracts
(Applicable Law) Act 19%0 is not applicabl® the present

dispute. Even if s 3(2)] of the Act
applicable law, that cannot affect the,)
tlu\,

‘-& ts a floating
sgent dispute: see
1VLaw, 12th ed 483.
n cited observation
Kuwait Insurance Co,
Lord Diplock stated

Cheshire and Neorth's Private Internatj
Mr Rix reminded us of Lord Diplock®
in Amin Hasheed Shipping Corporat
[1583]) 2 Lloyd's Rep 365, [1984]
(at p 370, col 2; p 65C Eo D) :

My Lords, contracts are ble of existing in a legal
vaCUum. They are mere piefes “of paper devoid of all legal
effect unless they ware pavis raferance to some system of

private law which defipnig Jthe obligaticne assumed by Cthe
parties to the cnntrac{hy
n

their use of particular forms of

words and prescribe ramedies enforceable in a Court of
justice for failure X riorm any of those obligations . . .

The corregh s of this proposition as a general orinciple

ig pot in : see also Forsikringsaktieselskapeb Vesta
Sutcher, 1 Lloyd's Rep 331; [1589%] AC 352.

P} however, require qualification by reason of the
Wxns of &8 5i2) of the Arbitraticon Act, 1973 which
that the anforcement of a New Yark Convention award
ha refused if the person against whom it is invoked

{pl that the arbitration agreement was not valid under the
law to which the parties subjected it or failing indication
thereon, under the law of the country where the award is made:

Sectlon 5{2) {b) creates a rew conflict rale which
supersedes the relevanlL Englishn conflict rules to the axtentc
to which that provision applies. It contemplates an

applicable law which often would not be ascertained at Lhei
time of the making of the arbitration agreement: see Van Den
Berg, The New York Arbitration Convention 1958, p 2%1. But is
not necessary to pursue the impact of this gqualification. For
present purpeoses I will consider the matter in the light of
the principle enunciated by Lord Diplock in Amlnulﬁﬂgaﬁﬁlgdom
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The guestion is therefore a narrow one: is the arbitration
clause in the charcer-party governsd by an aAscertainable
proper law? But it is important to bear in mind the approach
to be adopted, in accerdance with English conflict rules, as
to relevant time for the determination of the issue. Armar
Shipping Co v Caisse Algerienne D'Assurance et de Reagsurance,
[:380] 2 Lloyd's Rep 450; [1281] 1 WLR 207 establishes that
the relevant time ig the time of che making of che contract.
See also Dicay and Morris Conflict of Laws 1lith ed vol 2 at p

1167. 0

Mr Rix's argumentc concentrates entirely on the ocf the
arbitration clause. Mr Rix relies on the s in the
House of Lords in Compagnie Tunlisian de Hav ion SA W
Compagnie d'Armement Maricime SA, ([1970] 2 oyd's Rep 39;
[1871] AC 572, He seeks to extract fr is case the
proposition that an expresa choice of £ amounts to an

implied choice of applicable law J he absence of
pcverwhelming zr=sbutting factors. I !@ not accept this

interpretation. On my reading of the hes in the House of
Lords Compagnie Tunisienne L1s auth for no more than the
proposition that a cheice of forum generally be a strong,
buz not necessarily decigive fatpbsr in relation to the issue
with which legal system th ntract has its closest
connection. Mr Rhidian Tho {now Professor Thomas! has
ghown convincingly how the w of this facteor may depend on
the nature of the arbitrats lause, and the circumstances of
each case: Commercial Hrtizgjtzun: Arbitration Agreements As a
Eignpnsl; of The Proper 1984 LMCLO 141. Moreowsr, it is

mplicit in Compag Tunisienne that Chere may be

EirEJMEtiﬂEEE in Is ': the weight (o be attacked te the
arbitration clausj @:i ne minimal.

In the ab e of an express choice of law, the first
guestion 1 ther an appropriate implied intention can be

of the o lf no such implied intentcion 13 egtablished, che

gathered the terms of the contract and the circumstances
contragt gmverned by the sgystem of law with which the

= ranS ,..-u-n ite closest connection. Mr Rix concedes that
1 E not :stahliah an implied fleoating applicable law, his
t must fall. In that event, “the defendant's option*®

a peutral facteor in choosing between Engligh and Chinese
daw as the applicaple law of rthe arbitration agreement.
everything therafore hinges on the guestion whethar Mr Rix can
eptablish an implied floating applicable law.

It is necessary to pause 1to congider what kind of
implication is under consideration. i have not understood Mr
Bix to submit cthat it can be inferred that cthe Norwegian
charterers and the Chinese owners had an actual common
intention to select a floating proper law. That is not
surprising: one would not expect it to be a subject of
conversation among shipping people in the suburbs of Oslo and

2eijing. It would in my respectful wview bes preposterous to
imagine that those parties would have considered such an
] concept . How is the matter then to phe. ched?
R ©=F nedianggo
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our law recognizes & distinctlon between wnat rofessor
Triatel (The Law of Contract, 8th Ed, 185-1%4] has described
ag terms implied in fact and terms 1mplied by law. In Scally
v Socuthern Health and Social Services Board, [19%1] 3 WLR 778
the House of Lords recognized this distinccion. lord Bridge
in the only speech in the case explained (at p 787G) :

A clesar distinction iz drawn in the speeches of Viscounc
Simonds in Lister v Romford Ice and Cold Storage Co Ltd [1957]
AC 555 and Lord Wilberforce in Liverpocl City Counci Izwin
[1977] AC 239 between the search for an implied ter ssary
to give business efficacy to a particular cencr nd che
smarch, based on wider considerations, for a tgew\which the
law will imply as a necessary incident of a dzfia category
of contractual relationship

I understood Mr Rix to argue in favnur@ firer kind of
ion

implication, ie a term implied iﬂ Fact were correct,
the aimple answer is that Ar agreement 18
encirely workable wichout che impllc The implicacion isg

not necessary. On cthis simple gro nu;d reject Mr Hix’'s
first argument. %

There is, however, another nf approaching the matter,
On analysis Mr Rix reli a single factor for the
implication, namely Che ants' option contained in the
arbitration clause. Th ication put forward is cherefore
a constructional implic . It is therefore more correct ©o
view 1t 28 a propose ication by law. HNo such implication
of an implied £ g applicable law has ever been
established in an ish case. Such an implication ie alsc
contrary to the s

al approach of our law. The principle

gui elegit Jjudigem\ elegit jus forma no part of our law. It is
clear Erom CQgSEhnit Tunisienn= that even an expreas cholce of

jurisdictig g8 not by itself give rise to an implied choice
of law. may do s0 together with other factora. But more
realisti it will play an important role 1o the npext
ingui hat is the determinacion of the system of law with

whic
ack

e+ contract has the closest connection. Given that the
alection of & place of arbitration doee not of itself
Tise Eto an implied choice of law it seems o me
usible to suggest that the granting of an option to
cose the place of arbicration can by itself give rise to an
implied choice of a floating applicable law. Moreover, as
Lord Bridge made clear in 5Scally, wider consideration of
justice and policy play a role in the kind of implication
wnich I am now considering. It is therefore material to bear
in mind that the sole purpeose for which the implication is put
forward is to achieve the destruction of the specially
negotiated arbitration clauses. If there is a doubt, the
Court ought to lean in favour of an interpretation which does
not destroy the arbitration agreement. Lastly, in considering
whether an implication of law is established the true standard
ig not reasonableneas. In Scally Lord Bridge, speaking of
such an implication, stated at 7TE8B:

I fully appreciate that the criterion to jJustify an
implication of this kind is necessity, not Leasnﬁﬂﬁégﬁgﬁgaom
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*

In my judgment there is no necessity te imply floacing

applicable law. If there is no implication, no gap is left
and the arbitration clause can take effect according to its
terms. In my view the suggested implication is unsustainable,

For these reagsons I would reject the gubmission tkat the
arbitration agreement is invalid on the ground char i

contains a floating applicable law.
That brings me to the alternacive argument @ cthe

arbitration contained a floating curial law, ie !i[@gﬁ!ngligh

or Chinese. It ecan readily be accepted English
arbitration law does notc recognize a localiged"
arbictration or arbitral procedures unconneégted with any

municipal system of law. Naviera Arna a Peruana v
Compania Internacional De Seguros Del Per 588] 1 Lloyd's

Rep 166. In intermaticonal commercial ar N icon the place or
spat of arbitration is always of para tVimportance., It is
i

to the Courts of the place of arbicra hat parties have to

look for suoport if the arbitral p breaks down; eg, if
the arbictral tribunal has to b gronaticuted. The law
governing the arbitracion is almps variably the law of the
place whare the arbitration 1is : sea Hunter and Redfern,
The Law and Practice of Inte ional Commercial Arbitration
2nd pp 77-80., pp 299-300. e place of arbitration will
fregquently not be determi n cthe arbitration agreement is
made. Oftern the fixing the place of arbitration is lefr to
an arbicral institutieg even to the arbitral ctribunal.
There is no doctri lreaaun why the law governing the

arbicratien must
arbitration agree
the wvalidicy of
curial law, T
arbitracion
concrace =i

ixed at the time of making the
And policy reasons strongly support
rbitration clause containing a [lpating
ontrary wview would mean, if the place of
ot f[ixed at the time of the making of a
r to & etandard ICC arbitration clause, that

i

Englisk 1 uld treat the arbitracion clause as invalid.
That wou pacently absurd. The dictum of Lord Dipleck in
Amin R@sfig=d about the requirement that avery contract mustc
hawve roper law is not to be extended to cover the curial
law arbicracions. Lord Diplock was confining his

vations to the proper law of contracts, and he said
Ing about the law governing an arbitration. Morecver, in
¢ Jran Vojdan, [1%84] 1 Lloyd's Rep 380, at p 385, Mr
istice Bingham expressly recognized the wvalidity of a
loating forum in a party’'s choice. I respectfully agree with
the cbservations of Mr Justice Bingham. I would therefore
reject this alternative challeng= to the wvalidity of the
arbitration clause.

Uncertaincy

Mr Rix submits that the arbitration clause is null and void
for uncertainty. If Chinese law applies, it is common ground
that the arbitration clause is wvalid, 1 therefore approach
this macter on the basis that the lex arbitri is English law.

i £
Mr Rix submits that the possible Ennstru:tiﬂﬁuﬁmd%ﬁqegdgﬁfdﬂ
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"the defendant" are so various that it is impossible to give
any clear of certain meaning to the clause. Mr Rix said chat
the word "defendant" in the arbitration clause is capable of
bearing eight different meanings. The speactre of a catalogue
of possible alternative constructions may at firat glance seem
te confront us with a daunting task, The reality is
differentc. The fact that a multiplicity of possible meanings
of a8 contractual provision are put forward, and that there are
difficulties of interpretation, does not justify a conclusion
that the clause is meaningless. The Court must do it st to
select, among Lhe contending interpretations, the that
best matches the intention aof Lhe parties as EIFfE‘é&F,iﬂ the
language tChey adopted,. And, in a case whe ere Are
realistic alternacive interpretations of uﬁzs;>rh1traticn

clause, the Court will always Lend LE; avour the

interpretation which gives 3 sensibl .a effeccive
interpretation to the arbitration clause.

. The interpretacion of the words “&\ﬂEfEnﬁﬂ.ﬂ.t" in the
arbitration clause 1s a mactter of £31r impression. For my
part ! regard the most natural and ntexctual interpretation
as one which refers to the par inst whom arbitracion
procesadings or Court proceedings. a faken. That was how the
Judge construed the clause. If WadNclause is capable of being
consbrued differently, I T still select the same
interpretation on the groun it is the most sensible and

effective interpretation. 1 ollows Lhat in my judgment che
arbitration clause is valdi.

Who is the 1:].='Eel'u:]a.q~
That brings me <::r Rix's final submission that the Judge
grred in rulin ac che Chinese charcerers ware the

defendants, beciu in truth the Chinese charterers claimed
arbicration ir ijing against the Norweglan owners who were
therafore t endants. But Mr Rix expressly conceded that
this submni must fail if the arbitration clause is given
the inte tior which I have preferred. I need therefore

Zay no Qo aboguL Lhis point.
*

lusion

n agregment with Lhe Judge T conclude that the Chkinese

rterers were entitled to a stay of the English legal
roceedings pursuant te 8 1 of che Arbltration Act 1375. I
therefore agree that the appeal shculd be dismissed.

DISPOSITION:

The appeal was dismissed and costs awarded to the
respondents. Leave to appeal to the House of Lords was
rafused,
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