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HEADNOTE : On Feb 4, 1993 a New York Convention arbitration

award was made by the Maritime Arbitratois Commission (MAC) of
the Chamber of Trade and Industry of the Russian Federation in
favour of the plaintiffs as claimants against the defandants as
respondents in the sum of USS$6,338,558.

The MAC award came into force in Russia on Aug 20, 1993 and
the defendants "complaint” by way of appeal to the Russian

Supreme Court was rejected on Jan 18, 1994, United Kingdom
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Following unsuccessiul attempts to enforce the award in
Moscow the plaintiffs applied to the English Court to enforce the
award in the same way as a judgment or order to the same affact
and to enter judgment against the defendants. on May 26,
1994 Mr Justice Rix granted the plaintiffs leave to enforce the
award, together with a Mareva-type of injunction owver the
defendants’ assets within the jurisdiction and nthar<f§;illary

relief.

On July 5, Mr Justice Cresswell made an orde nsent to
the effect that on the defendants undertaking to gcute their
application to the Russian Supreme Court to tnge the award
with despatch, and on payment of security areva injuncrion

would be discharged and a stay of exyﬁ\.un of the judgment
granted for a period of four months EQEFL he date of the order.

On July 29, 1594 the Depucyqqéég;Gan of the Russian Suprems

Court notified the defendan ¥ lecter that their latest
challenge to the award had rejected, The defendants have
made further attempts i useia to challenge the award.

The defendants ed for the renewal of the stay
contending that ¢t ourt had jurisdiction te stay the
enforcement of York Convention award once it had besn
converted into glish judgment for the purposes of execution.

-=- H oy QB (Com Ct) (POTTER, ), that (1} having elected

to conw n award into an English judgment the plaintiff ought
in ciple to be subject to the same procedural rules and
c ions as generally applied to the enforcement of such

ents and the wording of the Arbitration Act, 1875 did not
‘\ngﬂctate a different conclusion (see p 523, col 2};

{2) 8 3 of the 1375 Act provided for enforcement of an award
either by action or in the same manner as the award of an
arbitrator was enforceable by virctue of 5 26 of the Arbitration
Act, 1950; there was nothing in the text of either of those
sections to suggest that once judgment had been entered in the
terms of the award, it should for purposes of enforcement be
treated differently from any other judgment or order; accordingly
the Court had in principle durisdiction to entertain an
application for a stay (see p 523, col 2; p EE‘fUﬁi?étf‘th% 2)
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(3) however it would rarely 1f ever be appropriate to order
a stay in respect of a Convention award when, by definition under
the Convention, the time for enforcement had arrived: on the
facte and the evidence there were no special circumstances which
rendered it inexpedient to enforce the plaintiffs’' judgment: the
gtay of esxecution imposed by the order of Mr Justice Cresswell
would ba removed |[see p 524, col 2; p 535, col 1}. <:2>

CASES-REF-TO: Q‘
Burnet v Francis Industries Ple, (CA) [1987] 1 H@D:;
Canada Enterprises Corporation Ltd v MacNah tilleries Ltd,

[1987] 1 WLR B13; Q
Rosgeel WV v Oriental Commercial & Ship \ (UK) Ltd, [1991]

2 Lloyd's Rep 625. a“fd; Y- A.

INTRODUCTION : 3 1

This was an appllcatlun by the iffs Far Eastern Shipping
Co for the removal of a Htﬂ? cution on an order granting
leave to the plalntlffs E force a HNew York Convention
arbitration award made E vﬂur of the plaintiffs against the

defendants AKF Sovcom
The further facts tated in the judgment of Mr Justice

Potcer.

Judgment was ‘E&@ivered in Chambers but publication was
authorized. $
defenda

COUNSEL: Boyd, QC for the plaintiffs; 5 Males for the
age

E J JUDGMENTEY-1: POTTER J
=11
POTTER J: Introduction
This Jjudgment was delivered in Chambers but I have
authorized its publication because it concerns the principles of
enforcement in relation to foreign arbitral awards.

The plaintiffs apply for the removal of a stay of exscution
on an order granting leave to the plaintiffs to enforce a New
York Convention arbitration award made by the Maritime
Arbitration Commission of the Chamber of Trade and Industry of
thae Russian Federation ("MAC") on Feb 4, 1993 in favour of the
plaintiffs as claimant against the defendants as respondent. The
amount of the award was USS56,338,558 with Eddiiﬁﬁﬂﬂ#ﬁﬂ&ﬂﬁnf“r
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interest and costs.

The MAC award apparently came into force 1in Russia on Aug
20, 19%3. The defendants’' “"ccmplaint" by way of appeal to the
Russian Supreme Court was rejected on Jan 18, 1994.

Following unsuccessful efforts to enforce the award in
Moscow, the plaintiffs applied to the English Court. By order
of Mr Justice Rix dated May 26, 1994 the plaintiffs we granted
leave to enforce the award in the same manner as a nt o
order to the same effect and to enter judgmen nst the
defendants in the sum of US57,029,079.71 inclusﬁi:>af interasst
to the date of tha order, icts starling ﬁquiv§£sgr at that date
being 14,659,956.90. Cch May 27, 1394 th intiffs entered

judgment in that sum. ,S}

The order of Mr Justice Rix a% anted a Mareva-type
injunction over assets of the defen £y within the jurisdiction
up to USS57.5m, together with furhhés ncillary relief. However,
the defendants having made a £ er application to the Russian
Supreme Court to challenge award and doubt existing as to
whether such challenge en finally disposed of, Mr Justice
Cresswell on July 5, 1 de an order by consent to the effect
that, upon the defen undertaking to prosecute their Russian

application with qzbatch. upon payment by the defendants of the
gum of USS7.5m

of the pa

a joint interest bearing account in the names
solicitors, the Mareva injunction would be
diﬂchargec@ a stay of execution of the judgment granted for
the pe f four months from the date of the order. The
daf23§§gba'pruvided such security and the order came into effect.

urt notified the defendants by letter that their latest
challenge to the award had been rejected and on Aug 10, 1994 the
file was returned to the MAC. Thereafter, the defendants have
made yet further attempts without success in Russia to challenge
the award. However, it is the case for the plaintiffs that the
award came intoc legal force on Aug 20, 1993, altermatively when
the first complaint was rejected in January, 1994, and has
remained in force ever since., While formally reserving, their
position in this respect, the defendants have not sought tc-aFgue

to the contrary on this application. However, th?ﬁﬁﬁ%F&kEﬁéﬁ; ew
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the stay upon the plaintiffs’ judgment imposed by Mr Justice
Cresswall, this time by way of application for a stay pursuant
to RSC, O 47, r 1(1) (a) which provides that:

Where a judgment is given or an order made for payment by
any perscn of money, and the Court is satisfied, on an
application made at the time of the judgment or order, or at any
time thereafter, by the judgment debtor or other party ljable to
execution -- (a) that thersa are special circumst which
render it inexpedient to enforce the judgment o T
then, . . . the Court may. by order stay the Excgatiun of the
judgment or order by writ nfxfieri facias ei ¢*absolutely or
for such pericd and subject to such con g as the Court
thinks fit.

\, 1#;;
The grnunda advanced to ]uatify a

The award was mads 1in of moneys due from the
defendants to the plaintiffs A loan agresment, pursuant to
which the plaintiffs had ma- ) &nts to Japanese banks at the
request of the defendan Q;arnnnectinn with the construction of
vesgels by Japanese shrnzr: to the order of the defendants for
acquisition by the neiffs as part of their fleet under
bareboat charteri ements.

The dispu

of a far wld r
agreement

eferred to arbitration was one limited aspect
pute between the parties relating to an overall
the acquisition and bareboat chartering of 18
vessela§ xistence of these disputes was raised in the Moscow
arbi n; however, the refersnce to arbitration, which was an
submigsion, was not in sufficiently wide terms to cover
than the immediace dispute. Subsequently, the defendants
@:ughr_ to refer their wider claims to arbitration in London
bBafore the London Court of International Arbitration ("LCIA"),
but the plaintiffs objected that the LCIA had no jurisdiction to
deal with them Accordingly, by a writ in action 1954 Folio 1316,
the defendants commenced proceedings in this country against the
defendants, obtaining leave ex parte from Mr Justice Clarke to
igsue and serve a concurrent writ upon the plaintiffe in Russia.
That order was made on Sept %, 1994. There the matter stands,
service not vet having been effected. '
On behalf of the defendants, Mr Males subT} %qﬂng ar the
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Court has a very wide discretion under 0 47, r 1(1) (a) to order
a stay where enforcement is "inexpedient® (which in this context
gimply means "unjust”: See Canada Enterprises Corporation Ltd v
MacNab Distilleries Ltd, [1987] 1 WLR B13). He also submitted
that the requisite "special circumstances" to justify a stay
exist, having regard to the matters identified by Mr Justice
Bingham (though not as an exhaustive list) in Burnet Francis
Industries Plc, [1987] 1 WLR 802 at p 811D-H. In tha ‘:gird his
gubmisgions were as follow. Firzst, that the of the
plainciffs’ claim is not of a type (such as a d‘:f>nnurud bill
of exchange or compensation for loss o ¢ individual’'s
livelihood) which renders a stay inappro . Second, the
identity of the parties and the intepCralationship of their
claims militate in favour of a sta}r.@p
payment under the loan agreement @ he
regpect of the 18 wveasels all part of the same overall
transaction. Accordingly, he its that the defendants’ claim
is "more like a true -:ﬂunter * [see Burnet at p BllE) despite
the fact that the didpuge referred to the MAC was so
circumscribed that the ters of counterclaim were not within

laintiffs' claim for
defendants’ claim 1in

the scope of the re e,

Third, he = GEBﬁ that the defendants® claim is a strong cne
and he relies the absence of any contrary evidence from the
plaintiffs i swer to the affidavit as to the merits of the
claim was before Mr Justice Clarke on the ex-parte
applica to sarve out. Fourth, he relies on the relative size
of garties' c¢laims, pointing out that the plaintiffs’

3 nt is for some US5Tm, whereas the claim against the

£ the points of claim. Fifth, he acknowledges that thers is
bound toc be delay in determining the defendants’ claim against
the plaintiffs, but complains that the current source of the
delay is the plaintiffs’ refusal to accept service of the writ;
he says that, once jurisdictional obstacles are overcome, there
is no reascon why the case should not proceed with reasonable
despatch. Finally, in terms of relative prejudice, he points out
that the plaintiffs’ claim is already fully secured by the sum
held in escrow and therefore he argues that there is little

prejudice to the plaintiffs if the stay is granteahite%(%%%o?ﬁ:her
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hand, he submits that, if the money is paid out of the escrow
account it is likely to be removed from the jurisdiction of the

Court, the plainciffs apparently having no further assets in this
country.

_Thﬁ grounds for resisting a stcay :+:I_

;_{,'- £mr Boyd, QC, for the plaintiffs first takes the int that
the Court has no jurisdiction trn:r grant the stay s by the
defendants, He assartes that i‘ E of the Arbitraga ct, 18978
I"%E-a 1975 A-El!.’--}-. pracludes an English Court refusing
immediate enfarﬁ:g}ment of a Convention award e ‘cn the grounds

set out in ;"5, none of which ap@ in cthis case.
Alternatively, he says that, having reg

listed in the case of Burnet, the should refuse any stay
under O 47, r 1(1) (a).

the considerations

Sections 3 and 5 of the 1 . which Act was passed to
give effect to the New York tion on the recognition and
enforcement of foreign arbi awards, provides as follows:
3. Effect of Conventi rds

{1} A Convention awg

of this Act, be = @
by action or ir\Che same manner as the award of an arbitrator is
mfnrceﬂl@‘@lﬂ:ue of Section 26 of the Arbitration Aect 1950

sfall, subject to the following provisions
eable -- {a) in England and Wales, either

£l

§. R&s\gal of Enforcement
1) Enforcement of a Convention award shall not be refused
ept in the cases mentioned 1in this section. (2}
forcement of a Convention award may be refused if the parson
to whom it is invocked proves -- (al that a party toc the
arbitration agreement was . . . under some incapacity; or (b)
that the arbitration agreement was not valid under the law .
. of the country where the award was made; or (¢} that he was not
given proper notice . . . or was otherwise unable to present his
case; or (d) . . . that the award deals with a difference not
contemplated by or not falling within the terms of the submission
to arbitraction or contains decisions on matters beyond the scope
of the submission to arbitration; or (e) that theyppePRmhgdent ©f
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the arbitral authority or the arbitral procedure was not in
accordance with the agreement . . . or . . . the law of the
country where the arbitration tock place; or (f) that the award
has not vet become binding on the parties, or has been set aside
or suspended by a competent autherity of the country in which .
it was made. {3) Enforcement of a Convention award may
also ba rafused if the award is in respect of a matter which is
not capable of settlament by arbitration, or if }§ ld be
contrary to public poliey to enforce the award. Q‘

(5} Where an application for the setting as . . of a
Convention award has been made to such a com t authority as
ig mentioned in subsection (2] (f) of thi tion, the Court

before which enforcement of the award isﬁ?: t may, if it thinks
fit, adjourn the proceedings and may, application of the

parcies seeking to enforce the aw rder the other party to
give security. A

It iz the case for the yjntiffs that, the defendants’
challenge to the award ha en rejected and none of the
grounds set out above ing been advanced, this Court has no
jurisdiction to stay th lication of the plaintiffs to enforce

the judgment which ve obtained. Mr Boyd relies upon what
he says are the A@r and ungqualified terms of 5(1) and the
authority of R 1 NV v Oriental Commercial & Shipping Co (UK)
Ltd, [1991)] oyd's Rep 625, a case in which the plaintiffs
applied £ ave pursuant to 8 3 of the Arbitration Act, 1975
to enfo New York arbitration award against a foreign company
whic d no assets within the jurisdiction. In the face of a

ion that there was no sufficient jurisdictional connection
$hat it was therefore not a proper case for granting leave

@a serve aut Mr Justice Steyn said (at p 62%, col 1):
I disagrees. The English Court is bound by a statute,

arising from treaty obligations, to enforce the award. The
pregence of assets in the jurisdiction is not a precondition
under the statute to the enforcement of the award. It ought not
to be regarded in the exercise of the Court's discreticn as a
pre-requisite to the granting of leave to serve out of the
jurisdiction. A contrary view would in effect introduce into the
statute, which carefully reflects our treaty cbligations, a
precondition which is not to be found in thEU%I eEC?KirﬁJEHor;wfgrk
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Convention. That Convention has now entered into force in the
laws of some B0 countries. It 13 the great success story of
international commercial arbitration. This Court ought to be
astute to avoid making an order which will derogate from the
afficacy of the New York Convention system and our treaty
obligations as enshrined in the 1975 Act.

The gquestion of jurisdiction 0
In relation to the case of Rosseel Mr Males Q?irighl:l}r

in my wview) that, while the remarks of Mr Jus Steyn are
highly relevant to the axercise of any disc of the Court
which might defeatr rthe apparent purpos the New York

Convention and/or the 1375 Act, they a;g t addressed to the
specific gquestion of whether the Cuu:% jurisdiction to stay
enforcement of a Hew York Conve award once it has been

convarted into a English judgm&:h%r the purposag of execution.

In answer to that guestion, aeg submits that in principle
the Court does have such p

I think Mr Males i @E{:E.

It egems to me t ving elected to convert an award into
an English judgmeng? e plainciff ought in principle to be
subject to the sag ﬁ ocedural rules and conditions as generally
apply to the e ement of such judgments and I do not consider
that the wordiRNeof the 1975 Act dictates a different conclusion.

Se 3(1) of the 1975 Act provides for enforcement either
by a » or in the same manner as the award of an arbicrator is
[ able by wvirtue of 8 26 of the Arbitration Act, 1550.

tion 26 of the Arbitration Act, 1950 provides:

(1] An award on an arbitration agreement may, by leave of
the High Court or a Judge thereof, be enforced in the same manner
as a judgment or order to the same effect, and where leave is so
given, judgment may be entered in the terms of the award.

Taken separately or together, there is nothing in the text
of either of those sections to suggest that, once judgment has
been entered in terms of the award, it shall for the purposes of
enforcemant be treated in any different manner from any other
judgment or order, (and thus be subject in its turn to O 47, r
1}. Nor do I consider thar the terms of s 5(1] tﬁﬂé&?ﬁngﬁﬁharﬁ
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intended to achieve, a different result. It seems to me that the
"enforcement® which "shall not be refused® as therein referred
to, is intended simply to refer to the enforcement contemplated
by the sections I have just quoted. This seems to me to be
inherent in the structure of 8 5 itself, in which sub-s (2)
plainly refers to a number of grounds of fundamental objecticn
or defect which it contemplates as justifying the Court refuse

to make an order for enforcement at all. Equally, {5) is
addressed to the power of stay open to the before
enforcement of the award is ordered; it does not rt to deal

with the regime of enforcement after entry o

Nor am I driven to a contrary conclusig
New York Convention itself. Article ﬁ\
obligation of mutual rﬂcugnitlun
provides:

which imposes the
Contracting States

Each Contracting State shall re arhltral awards as binding
and snforce them in accurdance the rules of procedure of the
territory where the award 1 ied upon, under the conditions
laid down in the followi a tlclEﬂ There shall not be imposed
substantially more on conditions or higher fees or charges
on tha recognition orcement of arbitral awards to which
this Convention es than are imposed on the recognition or
enforcement of stic arbitral awards.

Thus, the Convention is concerned to see that the
rules of enforcing State do not impose "more onercous
conditi than in respect of domestic awards, it does not
redqu rhat a regime any more advantageous to a foreign judgment
& r be created in respect of Conventlon awards.

In the course of his argument, Mr Boyd submitted thatc, to

ant a stay upon a judgment esnforcing a Convention award was,
in effect, to refuse enforcement of it (contrary to s S5{1)}. His
gubmission was that, on any ordinary understanding of the word,
"enforcement” means "immediate enforcement". Whereas that may
be B0 in other contexts, I do not think it is a correct
interpretation in the context of enforcement by execution
following sncry of judgment. Accordingly I consider that the
Court has, in principle, jurisdiction to entertain and accede to
an application of this kind.

United Kingdom
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The guestion of discretion

That said, howsver, I anvisage that the Court will rarely,
if ever, regard it as appropriate to make such an order in
respect of a Convention award, when, by definitieon, under ths
Convention, the time for esnforcement has arrived. Plainly the
rationale of the Convention is aimed at the enforcement of
foreign arbitral awards unless either the unsuccessful rty is
seaking to have it set aside in the country where t grd was
made (in which case an adjournment of the enforce ceedings
under s 5(5) may be appropriate) or there is s fundamental
ground of objection on grounds provided for *s5 (2)-(4). I
do not ventura to spaculate on what circu ce if any, might
induce a Court in another case to grnn;ﬁ\ ay in respect of a
judgment upon a Convention award Er;ke ly obtained. I am
certainly satisfied that none su:h% ts in this case.

The proceedings upon which efendants rely to justify
their application for a stay %‘:d no more than a remote and
uncertain prospect of recow best. Service has net yet takan
place. It is plain that( the defendants are likely to be in
difficulties if che pl ffs apply to set aside service under
012, r 8 {as Mr B indicated will be their intentiomn). I
say this because e the points of claim plead a very large
claim for dama the principal relief claimed is a declaration
by the Co t the disputes giving rise to such claim are
governad n agresment for LCIA arbitration according to
English . Yet no written arbitration agreement sxists, nor
ind was there any express oral submission; it is simply
8 d that the terms relied on arise by implication of law,
ﬁn thar che shipbuilding contracts concluded by the defendants

r the plaintiffs* benefit and the 18 bareboat charters which
were drafcted (though only one was axescuted]) concained such
arbitration clauses. That is plainly difficult ground, given that
the overall agreement pursuant to which the defendants sue was
gne made between two organs of the Russian State making internal
arrangements as to the financing of the scheme. If the defendants
fail to satisfy the Court that they have an arguable case on the
implied term point, {in which event the matter would be further
pursued in the LCIA and not in this Court) the claim for damages
in the writ will not fall within the jurisdictiqy i Hﬁﬁdgﬁ{‘lrt'
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since it relates entirely to parties and transactions outside the
jurisdiction. Thus, whatever the defendants®' eventual prospects
of success, the trial or hearing of their claims is years rather
than months away. Conclusion

Accordingly, quite apart from the general concern of the Court
to ensure the enforcement of Convention awards, I see no special
circumstances which render it inexpedient to enfgrce the
plaintiffs’ judgment in this case. I order the of the
stay of execution imposed by the order of Mr & Tresswell
upon par 1 of the order of Mr Justice Rix and he judgment
entered by the plaintiffs pursuant thereto [subject to the
submissions of the parties as to the fina of such order]
I further order payment to the plaint%ﬂ&%\pr their solicitors,
in satisfaction of the judgment, o e’ moneys paid into the
escrow account, together with ed interest thereon.

PISPCEITION: Judgment accor iqé&
SOLICITORS: Lawrence Graha w k Croft

O
&

United Kingdom
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FAR EASTERN
Far Eastarn Shipplng Compasy the plaintiffs applied to the English ch order of Rix J
¥ dated 2 May 1934 the plainciffs were ave to enforce the r_
AXF Bovoomflob award in the sams manner an & rder to the same sifect ':':'-..L
amd to enter judgment qlgh‘l defendants in the ewm of
CUEEN' 3 BENCE DIVISTON £7,029,079.71 inclunive o E to tha dace of the order, ita
atarling equivalent a \me being £4.659, 956 90, On 27 May
m’m'mm’_ﬂ_hﬂi!fi. : 1994 the plaiatiff &ud jisdgment in that mum,
The orde % aleo granted a Mareva-type injunction over g
mss=ta nq%(mh-u within the jurisdiction wp to U5 §7.5a, m —
JUDGHENT:  POTTER J together\el furchar ancillary relisf. Hewsver, the defemdants .
Iptroductlon. ﬁ a furthay applicatlon to the Auselan Suprese Court te gﬁ
Thls judgeent was delivered In chasbers but [ have authorised m the award and doubt exiating a8 to whather such challénge h :ﬂ
ite publication becsuss it comcerns the principles of snforcessnt % been Linally disposed of, Cresswell J on 5 July 1394 made an g E
in ralakion bo foreign arbitral awards. Q~ order by comsent e the weffect that, wpom the defendants z ﬂ
The plaintiffo apply for the rémoval of a stay of executfon unlartaking to prosecute cheir Bussian applloation with dispatch, m Q
an Ogder granting leave to the plaintiffs to enforce a He k upun payment by the defendanta of the sum of U5 §7.5a Into a jeint rrl E
cosvention Arbitration Award wade by the Maritine jon intersnt bearing account in the sames of the parties solicleors, 8 r_
Combgalon of the Chasber of Trade amd Industry @ galan the Marevs Injenction would be discharged and a stay of execution
Federation [*MAC) om 4 February 19%) ie favour of intifls as of the judgent grantad for the pericd of 4 menths from the date of a

Claimant against the defendants as Respond The amount of the the order- The defendants provided sech security and the order

awnrd wap US 56,330,558.00 with addici for intercot and GiRe sAbo eiiect.

n 28 July 1994, the Deputy Chalrman of the Russlan Supreme

casla.
The W sward spparentl $I‘I‘I‘.ﬂ tovte 15 xmla oo 5 Court nothfied the defendante by latter that their latest challengs

to the Award had been rejected and on 10 August 1994 the [ile was
Noguat 1933, The defendants” *complaint® by way of appeal to the

retucied to the MAC. Thereafter. the delendants have made et
Busslan Suprems Courl was rejected on 18 January 1984, R .
[urther attempts without puccess in Hussla to challenge the iu“.m.lted Klng m
Following unsuccessful efforts to enforce the anrd in Mogcow, Pag 19
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Howsver, it is the case for the pliintlCEs thiet the saward came into
legal Force on 230 August 1981, alternatively when the First
complainl wam tejected In Jaguary 1994, and bas resained in force
sver alnce, Hhilst forsmally reserving thelr positiom in thins
respect, the defendants have not sought to argue to the contrary an
this application, Howsver, they seek to rensw Che stay wpon the
plaintiffe’ judgesnt ieposed by Cresswall J. this Lime by way ol
application for a stay purssant ko RSC Ord 47, r.101)fal which
provides that i

getese, of aomey, Asd Eha ourt Is SaEiutiad, an so wppliosting

made at the time of the § pt of order, or At any cime

Ehereabrer, by the judgesnat ter or other party Llable ta

execukion -

{al that thare are spacial circumatamnces which render it
inexpedient to enforce the judgment or order.

than,...the Court say by order stay the execubiom of the

for such period and subject Eo esuch oconditionn as Lhe

thinks fie.* \\
D

rom the

Judgnent or order by wrlt of (lerl faclas slther abaolutely nt

The Award wan made im respect of manlea

delfendante to the plaintiffs under a loan & £, purmuiant te

L 2

which the plaintiffs had made payments Lo A Bamks &t tha

request of the defendants in conmect th the construction ol
vessels by Japaness shipyards t r of the defendants [or
acquisition by the plaintiffs $n! thelr [lest under
bare-boat ehartering arcangesents,

The dispute referred to arbitration wss one llmlted aspect of

a far wider dispute between the parties rphating to an owvecall
agreement for the acquisiblon and ba @uh-u:riq of 18
veasels, The existence of these di Q; raleed in the Hoscouw
arbltration; however, tha rels nDnthtinn. shich was am
all hoc subslssion, wam nat
other than the |sssdiape

soight to refer the i

ﬂchnthr wide terma to cover
dake. Subsequently, the defendants
dlaims to arbitration in Lomdon Belore

the London Cour ternational Arbltraclon (*LCIA®]. but the

plaineifEn that the LCIA had na jurlsdiction to deal with

them ingly, by a writ in action 1994 PFollo 1316, the
f-l! commanced procesdings in this dminbry againet Che

td, obtainlng leave ex parte From Clarke J to leasue and

made on 9 Sapcembar 1594, There the matter stando, service not

l ét)tt a concurrent writ upon tha plaintiffa im Fussia. That order

yet hawing been effected.

On behalf of tha dafendante, Mr Males aubaitced thar 1he Court
hag a wery wide discretion under 0.47 r.1(1)lal to crder & stay
where enforcement is "imexpedient® [which in this context simply
means “unjust®: See Canada Eobsipriscs Corgeration Limited -y-
Macheb Digtilleries Limjted [1987] 1 WIR 813, He aleo eubmiteed
thst the requisite "apecial clrcumstances® to juscify a stay exist,
having regard to che mactars identifisd by Ringhas 17 [thsigh nat
as an exhaustive Lisc) in Bugpet -v- Francis Industrles FLC (1987)
2 All ER 333, (1987] 1 WLE 802 at B11D-H of the latter report. In

that regard his submispions were as follows. First, that the

nature of the plaintiffa® clalm is sot of a type [wch sgnited
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dishonoured bill of exchange or compensation for loes of an
individusl's livelihood] which renders a otay inappropriate.
Sscond, the ldentity of the partles amd ths inter-relat lonahlp af
their elaims militste in fovosr of a stay, the plaintiffe’ clain
for payment wnder the Loan Agreenent and the defendanes’ claim in
vespect of the 10 vemsels all bBeing part of the same overall
transaction. Accordingly, he submite chat the defendanis’ clain is
*more like a tous counterclaim® (ssa Burnat st 011E of the latter
report| desplte the fact that the diapute referred to the MAC was
a0 clrcumscribed that the mavters of countsrclalm were pot wichin
the acape af the reference.

Third, be submits that the defendants’ claim io a strony obe
and he relies upom tha absence of amy contracy evidence from Lhe
plaintiffs in anower to the affidavit an to the marice of the clals
which wan before Clarks 7 on the ex-parte application to serve out,
Fourth, ha relies on the relative size of the parties clai
polnting out that the plaintiffs judgeent is for scea 57n, mi
the claim agaimst the defendants wan edstimsted at $7im at

the delay is the plainedffs* refusal to wervice of the wrik;

he says that, ence jurlsdictiosal aAre tveicows, Llmie be
ne readon why the case should pot with ressonable dispatch,
Finally, in terms of relative ica, b8 pointe out that Lhe

plalntifes’ claim la already fully secured by the sum held In

@\L

escrow and therefore he argues that thars i little prejudice to

the plaintiff if ths stay ls granled,

g other hand, he
gubsiti that, if the momey s paid mt%&rﬂ account 1t ie
likely to he removed from the j@i fan of the Court, the
plaintiff apparently having mo weh aegats ln this country.

& _Stay,
iffa first takes the polnt that che

Hr Boyd QT far o
tion to gramt the stay eought by the
that & % of the Arbitratiom ket 1975 [(*cha
1975 Ar:t:A’ a4 an English Cowrt from vefusing ismsdiare
a Convention Award except of the grounds oet out in

of which appliea im this case. Albernatively, he sayn

having regard to the consideratlons liated in the case of

B.47 v. 10 1) (ab.
Ehof the 1975 Act, which Act wae passed to give elffect to the

s the Court should rofuse any stay umder

Waw Tork Comvaeniion on the recognibion and enforcement of [orelgn
arblcral awards, provides as follows:
*). Eftect of Convention hwards

(1} & Comvention award shall., subject to the [ollowling
provisions of this Act, b= snforceable -

jal im Emglamd and Wales, elther by sction or in che same
mariney &8 cha awaid af an arbltrater is enforceable by
virtue af Sectlon 36 of the Arbitration Ace 19%0;

5. Refusal of Enforcemant

{1l Enforcessnt of a Conventlon award ahall pot be refused
encept in che cases mentionsed in chis section,

(2] Emforcemsnt of & Conventlon award may be celused if ithe
parson Lo whom b le lovoked proves -

la] that & party Lo the arhitration agreement wam

140d34 NOILvHLIgdV
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under some iocapaclty; or

(k) that the arbitratlon agressent was not valild under
the law ... of the country where the sward was made; o
ol Lhat he was nob glves proper molice ar wWan
otherwise unable to present his case; or

di ..., that tha award deale with a dilference nob
contemplated by or not fallimg within the terma of Lhe
subnimsion to arbitration or contaies decimions on
matters baeyond the scope of the submisnion to
arhitratiom; or

el Lhat Cha pition of the arbitral suthority or tha
arbitral procedure was mnot in sccordance with the
agreemsnt .., or ... the law of the country whara the
arbitration took place; or

(i that the award has not yab becoss binding on the
partles, or has besn weet aelds or suspended by a
mrtlﬂt authority of the country In which ... it was

i1l Enforcement of & Conventlon award may alsc be refused if
thia award in in respect of a matter which Im mobt capable of
petrlement by arbitratios, or If it wowld be coatrary to
publie policy te enforce the sward.

5] Where an application for tha setting aslde ... ol D
£

Conventicn award has beesn sade to such & tent aatho
a8 iz meptiomed In subsection (21{f) of this Secti
Coart before whlich snforcessnt of the avard is oough
it thinke f[lt, adjosiern the procesdings and ma
lication of the parties sonking to enforce the order

other party to give security.®
It 1m the case f[or the plaintiffs tht%
challenge to the award having bean rejected ol the grounds

fondanta’

ot oal above having been advanced, this has mo jurisdiction

to stay the application of the pla gnforce the judgnent
which they have chtained. Mr. en upon what e mayn are the
clear and ungualified termn of 5.5(1) ard the autherity of Eoages]
a¥- Orfenial Commercial & Shipping Co. [19%1] 2 Lloyd's Rep €35, &
cane In which the plaintiffa applind for lesve pursuant ©o ssctlon

T

¥ ot Ehe Arbitration At 1978 to enforcs ¥ York arbitration
sward sgainot a foroign company which amoets within the

Juriediction, 1Im the face of a slon that there wam no

mifficient jurisdictional coa i that it was therelors nok
# proper case for grantimg 1 ‘;-r“ out Freyn J. caid;

mlih Court i bound by & statute, arising

*1 dindigres.
[rom treat lgdgions, Lo anlorce the award. The presence
of ansetn urladictlon 1@ not & precondition upder the

ehforcement of the sward. It ought pot b0 be

exercioe of the Court's disoretion as &
to the granticg of leave ko serve out of the
A& contrary view would im effe=ct Introdice into
Eabute, which carefully reflecks our troaty obligat ions,
dition which is pot to be found in the 19598 Mew York
ention, That Convemtion has mow entered isto force In the
ws of sone 80 countries. It i the great success story of
ntetnat lonal Commercial Arbltratloa. This Court ought to be

obligations am enshrimed in the 1978 Kot.®

The Cuestion of Jurlsdiction,

In relatlon to the case of Roseesl Mr Males subsits [rightly

Q astute to avold making an order which will derogate from the
N | efficacy of tha HMew York Conwventlon System and ocur treaty

in my wiew) that, while the resarks of Stoyn J ars highly relevant
to the easrcios of any discrotion of the Court which might defeat
the apparent purposs of the Bew York Conwvention and/or the L1978
het, they are not addressed to the specific question of whother the
Court has jurledietion to stay enforcement of a Mew York Convent lon
avard oace It has beem converted into a Emgllek judgment Tor the
purposes of executlon. In ansesr to that question, Mr Malen subsits
that im principle the Court dosa hawve such powdd.

| think Mr Males is corpect.

It seems to me phat, having elected Lo comnvert an award Ufﬂ'ted

LHO0d34 NOILVHLIGHV
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an Emgliah judgment. the plaintiff cught in prisciple to be sibject
Lo the sams procedural rules and conditions as gensrally apply to
the enlorcement ol such judgments ard | do not comsider thar che
warding of the 1975 Aet dictates a dilferent conclusion,

53{1) of the 1975 Act provides for enforcomsmt elther by
action or in the same smamner an the award of an arbitracor ia
enforceable by wirtue of @ 26 of the Arbltration Act 19%0. S28 of
tke Arbitratlion Aet 1950 provides:

“11] Am award on an arbitration sgreement may, by leave of the

High foart or & Jedge therecf, be emforced ln the same manmer

a8 & judgeant or order to the sase effece, and where leave is

sc givem, judgmsnt may Le entered in Ehe teres of the award,®

Taken separately or Logether; there la nothing In the text of
elther of those nectloap to suggest that, once judgeent has been

entered in cerma of the award, ic skall for the purposes of

Jjudgment or order, fand thus be subject lm lta turm to .47 r.0).

enforcenent be treated in any different manner [rom any obther 2%

Hor do | conelder that the terss of @ %11) achieve, or are Lhtq
to schisve, » dAifferest result. It cesms to ma Lhat\ th
Fanfoveesent® which *shall not be refused® as tharein &u.
ted by Ehe
g0 1 bave just quoted, Thie seess to me to b= Yuherent in Lhke

is intended wimply to refar ko the enlorcesent cont

structure of 8 5 iesell, in which subssct I;J-nl'_r refars Lo
a number of grounds of [undamental o or defect which it
conterplates as just ilying the $ use to make an order for
enlorcesent at all. Egually, fom (50 Im addressed to che
power of ntay apen to the Court bafere sanforcement of the sward is

ordared; (& dose mot purpect to deal with the reglme of enforcement
§

after sntry of judgment.
Hor am I driven to a conbrary mﬂn@w reference to the
Mew York Comventlon fceelf, Arcd which imposss the

obligation of mutual recognition

racting States provides;

binding amd anf in accordance with the rules of

procedare of © ry whers the award is relied n,

under the mﬁm& laid dewm In the lollowing articles.
i

*
"Each Mrlﬂin&@l recognise arbitral awards as "

There ahalle noky, be imposed substantislly wors onerous

eondit i fesa or charges on the recequition ar
enforc ol " arbitral swards to which this Cosvestios
appli re isposed on the recognltion or enforcement of

itral awarda®.

- —
—

1H0d34H NOILVHLIGHY
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% Lle the Comvention 18 concernsd to see that Lhe rules
Q Forcing Otate do not impose *more onsrous conditiome® thap
i ppect of domestic awards, it doss not require that o regine

¥ more advantageows to a loreign jodgment crediter be created in
respect of Convent lon awards,

In the course of his arguesnt, Mr Boyd submitted that, to
grant & stay upon & judgeent enforcing a Convention award was, in
sffect, to refuse enforcesent of At (contrary to & S(L0). Ilis
sibmisolon wan that, on any ordiniry snderstandipg of the word,
‘enforcement * means *immediate enforcement”. Wherean that may be so
In other contexte, I do nob think it in & corrsct interprecation In
the comkbext of enforcement by executlon [ollowing entry of
Judgmant. Aecordingly 1 consider that the Coart has, in principle,

jurisdiction to entertain and acceds Eo an application of this
kind.

United Kingdom
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The Ouesticn of Disccstion,
That sald, however, 1 envisage that the Court will rarely, if

over, regard It &8 appropriate to make such 4n order in respect of
A Comventlon award, when, by definition, under the Conventissn, Lhe
tima for enfurcesent haw accived, Plalnly the raclonsls of the
Convention is aimed at the enfovcement of forelgn arbitral awards
unless either the unsuccessful party is seeking to have it set
aslda in the cmiebtry where the sward was made [(in which casa an
adjournsent of the enlorcement proceedings under 8 5051 may be
appropriatel or there ls some fundamental ground of objection an
grounds provided for in 8 5 sub-secticons (3] -04). T do not venture
to speculate on what circusstamce if any, might isduce a Court in
another case to gramt & otay in vespect of a judgmest upon &
Convention award properly obtalned. 1 im cartainly aatisfled that
nong guch exiets in thle case.

The proceedings wpon which the defendants rely to ¥
their application for a stay afford no mare than a and
uncertaln prospect of recovery at beat. Serviee h @nt taken
place. It s plain that the defendants ltuéy ko be in
ditticulties if the plaintiffs apply to ids service under

0,12 v.8 [ap Hr Boypd has indicated wi
this bacauss, while the Paines af
for dasagqes, the principal rel

thelr intention) . 1 say
plead a very large clais
lalmed is o declaration by the
Court that the disputes glving rlee to such clain are governed by

an agreemant [or LCTA arbltration according to English Law. Yet no

11

written arbitration sgresssnt sexists, nor

d was thare any

t the tame ralled
on aries by isplicatlen of Law, t tha ahipbuilding
contracta eoncluded by the hlur.h@u: the pladmrtiffs’ bensfit
and the 18 bare-hoat I'.‘l'l-lll:l'l%h‘hm drafted [though only ome
was executed] contained @l tration clause=a. That Is plainly
difflealt groursd, \ the owsrall sgresment pursuant to
whilch the dele & Wam ane mads Detwsen CLeo organs of the

fusmlam Scat neernal arrangsmants &a Lo the flnancing of
cha -Eh—-.: defendants fall to satiely the Court that chey

r le case on the |splied verm point, (ln which event

exprags aral submisaion; It ie simply &

1H40d34H NOILVHLIGHY

er woald be further puvswed in the LOIA and not in this

the claim for demages in the writ will not fall withim cha
iediction of the Court, slpce it relates entitely to partias and
%tﬂnlmiunl outeide the jJurisdiction. Thus, whatever the
Q‘ defendants’ eventusl prospects of success, the trisl or hearing of
thelr claima is yeara rather than months sway.

Concluslon.

Accordingly. quite apart from the gemeral comcern af the Court

TVNOILVNHILNI

to emgure the enforcemant of comventian swards, | see no speclal
clrcumptances which rendsr fE inespedient to enforce Lthe
plaintiffs’ judgment |n thls cas=. [ order the resoval of the scay
of execution |mposed by the order of Cresawell J upon para 1 of the
order of Eix J amd of the judgment entered by the plaintiffa
pursuant thersto snd (subject to the submissions of the parties as

to the final fore of such ocder) 1 further order payment Lo bhe

13
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plalntifis or their solicitors, in satlelactlos of the judgment, of

the monies paid into ths secrow sceont, Logether with accrued

intersal tharson

DiSPoSITION:

Judgnent accordingly

ITranscript: Harey Counsell)
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