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HARBOUR ASSURANCE CO. (U.K.) LTD. v. KANSA GENERAL
INTERNATIOMAL INSURANCE CO. LTD. axp OTHERS
1993 Jan. 25, 36 28 Ralph Gibson. Leggan and Hoffmann L1J
Arbirrannn=—Arbitranr—/orisdiciion—Dispuie umder 8
contraciy—Allegoiions  of  illegolitv—Wheiher n' &
covered by arbiredon  clause—Whether clatwe
severmbile—Wherher defendanes ernled 1o nay
The iffs s 1 peapect of
msks for the wears 1980, 1961 and 1987 i
an arbirration clawse which p all disputes armsing C
thereupder should be -l-utnilil.-d The plaintifs
claimed that the defendans w or approved to
effect or carry on insuranc rance business in Gireat
Bﬂﬂ:ﬂl.uﬂlfth].rulr: mpanies Acts 1974 and 1981 and
thai the fore void for illegaiity and sought a
defemdants applied lor an order
stayed £ be section | of the
i thiat the ssue of iainal D
n the jurisdiction of an srbitrator and
the defendant:—
ing the appeal, that an arbitratin clause contamed
CONEract was 4 :nﬂn:nlugtmm-ti:hﬁ:ﬂ 1o be
m;m:ulmuﬂ wishes of the parties;
e’ question of nital ilegality of a contmct. not directly E
the arhitragon clouse, was capable of bemg within
,l jursdiction of an arbstrator; that whether o particular form
dhr.um' rendered void both the arbitratson clause and the
upon the nature of the illegality: that the
) phiduﬂhldutnﬂmuﬂdmuﬂd]lgn the arbitration
O mﬂﬁ.mnmmrﬁm.wwm:nmﬂm
cover [he ssue. and the gquesmom of inital illegabity was.
4 thercfore, o dispute amsing out of the agreement; ond that, accord-
ingly, a sty of the acnon would be pramed (post, pp. 47e-F,
c-n, Se, Slo—c, 51a~F, S3a-0, Sbo—a, 5T, BIE—A3C).
@ Hevman v, Darwing Lud, [1942] AC. 386, H.LJAE.)
considered.
@ David Tavlor & Som Led. v. Barweo Trading Co. [1953]
| W LR 362 CA distinguished.
s Deecision of Stevn J. [1992] | Lioyd’s Rep. 81 reversed. G
*
@ The fellowi cases are referred to in the [udgments:
@ Ashyville fnvenmments Lid. v, Elmer Contruciors Lid, [1989] 0.8, 488; [1953]
3IW.L.R. 867 [1988] 2 All ER. 577, C A.
Aremer Vidkan Schuffhan und Marchimenfubreik v, Sowth fndic Shipping
Corpoemtton Lad. [1981] ALC. 908 |1981] 2 W.L.R. 141: [1us1] 1 Al
E.R. 239, H.L{E.) H
DOl Dty Tndusries Lol v, Mowtowad Band af Pakiaes [1978] 2 Llioyd's
Rep. 123, C.A.
Dlectsion of 27 Febeparey 1970 (193000 Achatration Intemabonal, vol, &, Na, |,
p.
Fillite { Rumcorm) Lnd. v, Agusas LT fa fiom) | 1989 £5 BOL R, 27, C A
Hevman v. Durwing L, [1942] AC, 356; [1942] 1 Al E.R. 337, H.L.UE.)
Hirjii Mulji v. Cheony Ve Sieamsivp Co. Lid, [1928] AC, 4897, P.C,
Largron v Heghes (18130 1 M. & 5. 553
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3 W.L.R. Harbour Assurance Lid. v, Kanss Lid (0 4.5

Lee (Joe) Lid, v, Lovd Dalmery [1957] 1 Ch. 300

Mackender v. Feldiz A.G. [1967] 2 Q.B. 390: [1967] 2 W.L.R, 119; |1966]
JALER 847, CA,

Matimoud and fipehand. In re |1921] 2 KB, 714, C.A

Paal Wiliows & Co. AMS v, Parienrecderel Hommali Blismential [1983] 1 AC.
BS4: [1982] 3 W.L.R. 114%; [I983] 1 All E.R. 3. HL.(E.)

Phoenis (Generel [nzurance Co, of Greece 5.A. v, Halvanon Insurdace Co.
Lid. [1988] O.B. 216; [1987] 2 W.LR. 512; [1987] 2 Al E.R. 152. C.A.

Prean v, Simmondy [1971] 1 W L.R. 1381; [1971] 3 All ER. 337, HL.(E.)

Privig Pt Corporanion v. Flood & Corklin Mamefacuiag Co. (1967) 3688

389; [1972] 3 W.L.R. &45; [1973] 1 AR E.R. 335

O

L5 345
Prodezpor State Co. for Foveigr Trade v. E. D). & F. Man Lid. [19‘.'!-[(%0

Seith, Coney & Barrewr v, Becker, Gray & Co. [1916] 2 Ch. 86
Sopuzacfreesport v, Joe O0 Lad, (uareporied), 7 July 198G (1 k
of Commercial Arbitration 384 9&
Taylor (David) & Son Lid, v. Barmen Teadimg Co. [1953] 2R, 362
[1953] 1 All E.R. 843, C.A.
43 WLER

Urien of india v. E. B, Aaby's Rederi A/S [1975] A.C_247;
349: [1974] 2 All ER. 874, HL(E.)

The following additsonal cases were cited in argu

E.R. &%, HL.[E.)
Craig v, National [ndemnity Co. (un
Dewrrche Schachibau-und Tiefbahrg

Julv 980, Llowd 1,
mbH v. R'As al-Khairrak

E.R. 788, CA,

Empresa Exporiodorn de Az  Wodusirie Azucarers Naciora! 5.A. [1983]
2 Llowd's Rep. 171, \

Gibralsar |Government nney [1956] 2 Q.B. 410; [1956] 3 WLR
h6; [1956] 3 Al

Kruse v. (uesrier "11953] 1 ©.B. 669; [1953] 2 W.L.R. 850; [1953]
1 AlER

.Eyh-; ¥, e : l'l'?ﬁﬂ 1 Lln-r\d'l. Ftl..-p. S1 C. A,

Willcock v/ Removals Led [1979) 1 Llovd's Rep. 244, C.A,

Arreal from Stevn J.

. Harbour Assurance Co. (LK.} Lsd.. claimed, inter
tiop that certain insurance policies made by way of
guots share retrocession. wking effect for the wvears 1980 1o
ered into with the six defendants. Kansa General International
nee Co, Ltd,, Tapiola Internabionsl Insurance Co. Lid.. Keskinai-
n Vakuutusvhoo Adiodbijat {a body corporate), Tvovaen Keskmainen
Vakuutusvhtio Turva (2 body corporate). Keskinainen Vakuutusvhio
YWarma (2 body corporate) and Fianmish Indusimal and General Insurance
Co. Lid., were void for illegality on the grounds, imter alia, that the
defendants were not remstered or approved to effect or carry on
insurance of reinsurance business in Creat Britain under the Insurance
Companies Ac of 1974 and 1981. The agreements contmned an
arbitration cluuse and the defendants applied for the action 1o be staved
under section 1 of the Arbitration Act 19735, Omn the tmal of a prebminary
ssue Stevn 1. [1992] 1 Llovd's Rep. 81 ruled that he was compelled by
authority 1o hold that the prnciple of separabibity of an arbitration clause
from the contract m which 1t was contamed. could not extend =0 as 1o
enable the arbitrutor 10 consider whether the contract jtself was void ab
imitio Tor illegahty. and dismissed the apphenton.
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Iarbesr Assurance Lid. v. Kamsa Lid. 1C. A [ 19

By a notice of appeal dated 18 November 199] the first, third, fourth
and fifth defendants appealed on the grounds. inter alia. that (1) the
judge had erred in holding thatr i was part of the ratio decidends of
Smith, Conev & Barrerr v. Becker, Gray & Co. [1916] 2 Ch. 86 and'or
David Tavlor & Son Lid v. Barnen Trading Co. [1933] 1| W.L.R. 362
that an issue of illegality as to the primary contract could not be
determined under an arbitration agreement: (2} the judge should have
held, conssstently with his Aindings as to the developments in the common
law and by legislation, that an arbitration agreement. being a Pl
contract to the primary contract to which it referred, was % af

applving o a dispute of any nature, incloding inital in ot the
primary contract, providing the arbitration agreement swgs ciently
widely drafted. and (3) the judge, having correctl that the
grbitration agreement wos sufficiently widely draf 1 'I'I'I.Bl.'tl!f of

language to cover disputes as to the initial validi

contracts of retrocession between the plaintiff ze third. fourth
and fifth defendants, ought to have held tha @ 5 which were the
subject of the action fell within the sco arbtranion agreement
and should therefore have ordered tha n be staved puarsuant to
section | of the Arbitration Act 197

By a respondents’ notice ber 1991 the plamriffs
contended that the judge’s o be affirmed on the additional
grounds, inter alia, that (1} t e, while correctly holding that
arbitrators had no junsdsct determine disputes a5 to the illegality
of a contract, had failed o hold that the non-arbitrakbility of such

disputes sccorded wi

ision and the reasoning of the majority of
the House nf

v. Darwins Lid, [1942] A.C. 356; (2) the
that o principle of the separability of the
inherent in the ratio decidendi of Hevman v
judge bad erred in law in holding that disputes as
1 act was woid or voidable for MUSTEPresentation were

1 Hl alternatively, the judge had erred in law in finding that

fion clouse was drawn in sufficiently wade terms as 1o cover
£ 1o the imtial validity of the retrocession agreement or disputes
ity, as the clause was drawn in language not apt to cover such

The tacts are stated in the judegment of Ralph Gibson L.J.

Swadrey Keruridge O.C. ond Siephen Rumle for the frst, third, fourth
and ffth defendants.
Andrew Longmare (0.C. and Timochy Saloman for the plainriffs.

Cur, adv, veelf.

28 January. The following judgments were handed down.

RBarre Gisson L.J. This s an appeal. brought with the leave of
Steyn J.. by the first. third. fourth and fifth defendants against his order
of 16 July 1991 in an action brought by Harbour Assurance Co. (UK.}
Lid. By that order Stevn 1. [1992] | Lloyd's Rep. 81 dismissed the
upplication by the defendants for a stay of the action under section | of
the_Arbatration Act 1975

'||Th.i5 cise raiset the gueshon whether in English low, under the
principle of the separability or sutonomy of the agreement expressed in
an arbitration clogse . which clouse 5 contained in a wreitten contract. the
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IW.LE Harbssr Assaramce Lid. v. Kanss Lid. (C_&L Halgh Gibaos L.

clavse can give jurisdiction to the arbitrators under that clavse 1o
determine 4 dispute over the imitial validity or invalidity of the writien
contract. upon the assumptions that opon its true construction the
arbitration clouse covers such a dispute and that the namre of the
mvalidity alleged does not attack the validity of the agreement expressed
in the arbitration clause itself.

| The orthodox view in English law has alwavs been, it has been said
for the plaintiffs. that if the contract in which the arbitration clouse is
contained is void ab mitio, and therefore nothing, so also must be 1
arbitration clause in the contract. That is the proposition that nothi
can come of nothing; ex nihil nil fit. Ithﬁnl:-uhc:nulhdinthjﬁ
the argument of logic.

In the action, commenced on 2 November 1989, the plaing
inter alia, a declaration that certan insurance policies made yn[
obligatory guota share retrocession. taking l:ﬂtr.'t for % 1980 10
[ voud and

are made

against the defendants of pon-disclosure nf
mmf.-prﬁn-nuuun by reason of which the p
the reinsurances by letter in 1989, With
concerned. They ‘will be for decision by
succeeds and if the contracti 5 o
however, the plointiffs assert that in
1981 and 1982, the defendents
Of CACTY Of insSurance or rei
Department of Trade under
1961, and that, therefore,
void for illegality. All
defendants.

at they avoided
tions this coun s nat
itrator if the appeal
ble. In additson,
the reinsurances for 1280,
red or approved 1o effect
iness in Gireat Britain by the
Companies Acts 1974 and
ces for 19810, [9R]1 and 1982 are
tons of illegality are denied by the

i The relevant rei ce agreements between the plaintiffs and the
defendams i tration clause. The relevant terms of the clawse
re:

“All i differences ansing out of this agreement shall be
submit the decision of two arbitrators one to be chosen by

and in the event of the arbitrators faling 10 agree, 1o the
of an umpire o be chosen by the arbitrators before entering
the reference. The arbitrators and umpire shall be executive
ials of insurance or reinsurance compamies: of Llovd's
underwriiers. If either of the parbies fails to appoint an arbitrator
within one month after being required by the other parnty in writing

@ io do so or if the arbitrators fail 1o appoint an umpire within one

month of their nomination, such arbitrators or umpire as the case
maiy be shall at the request of either party be appointed by the
chairman of the Rensurance Offices Associmbion. The arbitration
procecdings shall take place in London.™

The defendants apphied for the action o be staved under section 1 of the
Act of 1975, On 11 February 1990 Gatehouse ). ordered that. pursuan
to the applications of the defendants under section 1. 4 preliminary issue
should be tned
=whether the court is satesfied that, by rezson of illegality. (1) the
arbitration agreements contained in the retrocession agreements for
the underwriting years 98, 1981 and 1952 are null and void.
inoperative or incapable of being performed: (1) there & not n fact
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Ralph Gilbssn L.J. Hartowr Assrance Lid. v. Kansa Lid. (C.AL) [ 1993]

any dispute or difference between the parties within the meaning of 5 A
the said arbatration agreements.™

Pleadings were delivered in the preliminary issue. A procedural
complication arose as described by Steyn J. [1992] 1 Llovd's Rep. 81, 85.
As g result of agreement between the parties the only issues considered
by him were whether, as the defendants alleged. the arbitrats use
was wide enough to cover the illegality ssue. and whether no B B
impediment in law to giving effect to the arbitration agreempénl.
For the reasons set out in his judgment, Steyn J. conchd
was compelled by authority to hold that the princigl i,
could not extend w us 1o enable the arbitrator 1o

not the contract, i which the arbatration clauseg s pined, is in fact
vird ab initio for illegality. He therefore dismasged the application for a - C
stay of proceedings in which the plaintiffs see stablish that illegality

The appeal by the defendants was dipedigthofly to the last passages
af the judgment by the judge, by whick he h¥d that he was required by
aulhﬂﬂwmmuaihdﬂlnalim pects the defendants adopted
and supporied the conclusions ang reggomng of the judge.

Before dealing with the L igugs in the appeal reference must be
ﬂmi:lnthemmufﬂh'.llwmw:mmmhﬂnﬂyh D D

Steyn 1., at p. B4, In LTy
ﬂhpnmuaflhe ol

themselves were gutl
the allegations o
were made out,

where the defendants carried on :hﬂ: business
ing reinsurances written by the defendants
rights of the defendants under the retrocession E E
the plaintffs and the defendans would be

= ur‘hu:ﬂmr. but, by making the allegation in the form that the
trocession agreements were rendered voud, the plainfis were trying o F F
ove from the arbitrators Bsues which the parties had agreed should
@ decided by them. That was relevant o one of the policy grounds
considered IJ:.' Sievn ). Hoffmann L.J. then raised the question whether
% the allegations of the pluntiffs did raise an ssue as o the intial voidness
of the retrocession agreements s contrasted with an issue as to their
enforceability by the defendonis,
The point raised seemed 1© me o0 be of substantial weight, Mr. G G
Kentowdge, however, sad that he hod not rmsed the pomnat before the
judge, and did not seek to e it i ths court. We procesd therefore on
the same basis as that accepted by Stevn J
In brief summary, the judge held as follows. (i} The principle of the
separability of the arbitration clause or agreement from the contract in
which it is conmined exists in English law: and, provided that the | H
arbitranon  clause nsell is not directly impeached, the arbitrarion
agreement 5. as a matter of principled legal theory, capabile of surviving
the invalidity of the contract so that the arbitrators could have junsdiction
under the clause to determine the initial validicy of the contract. Further,
1 would be consistent to hold that an issue as 1o the inival illegality of
the contract is also capable of being referred to arbitrabion. provided that
any imtial illegality does not directly impeach the arbirranon clause.

—-IJ-M' C—
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IWIR, Harbour Assursnce Lid. v, Koma Lid, iC.A.0  Ralph Gibson L.J.
A A i} The illegality alleged in this case does not impeach the arbitration

clause, (ii) The arbitration clause on its proper comstruction s wide
enough to cover a dispute as 1o the initial illegality of the contract.

(iv) To his evident regret, however, Steyn J. was driven 1o hold that the
principle of separability could nmot apply when the alleged ground of
invahdity of the contract was initial illegality. The decision of this cournt
in David Tavlor & Son Lid. v, Barnen Trading Co. [1953] 1 W.L.R. 562
B B compelled him to hold that the separability principle does not extend to

inmitial ikerality,
For the d:l':ndmm Mr Kentridge submimed, as already mdnl_:d

that Steyn J. was right in holding as he did on points (i). (i) n.n
above for the reasons which he gave, but contended that the
the Tavior case did not bind the judge 1o hold that the
‘ c Hp.ll"lbiﬁl"l-'l:lj-l.lld not lpﬂymular.ermnmn-hnmm
iszue of inital ilegakhty,

The contentions of the plaintiffs, in thear respondents’ Iud::t
the following. (i) The judge was wrong not to 'HJE -
arbitrability of an issue of initial illegality was_e ed by the
reasoning of the majority in Heyvman v. Darwins 947] A.C. 356

(i) English [aw has adopted the principle of v anly so far as o
D D leave disputes as to initial validity or legali the junsdiction of
arbitrators. (iii} The logical ground ing the arbitrator’s
jursdiction in cases of inmal nvalidity instial illegality is ex nihil
nihil fit, and it wouold be contrary 1o principle to differentiate
between cases of “direct™ and NPEET® invalidhty of the arbitration
clanse. (iv) Disputes as to the ﬁh of the contract do impeach the
E g @rbitranon clause contained preic\contract cither directly or sufficiently
directly 1o exclude the arbi § jurisdiction. {v) Lastly, this arbitration
clause 15 not wide enougk fver dispules as to the mital validity of
the FelrocesLion . r disputes as to illegality.

For my pan, reasons which follow, | would wphold the
reasoning and cop of Stevn ). on all sspects of his judgment. save

fiop that he was bound by the decision in Daved Tavior

. Wawfer Trading Co. [1953] 1| W.L.R. 562 to hold as he

did, [ wo (¥ that this court can properly distinguish the decision in
the Taglomcase’, and | would therefore allow this appeal.

: phe contention based upon Hevman v. Darwing Led. [1942)
i the speeches in that case were examined again in this court in
gl argument, Mr, Lopgmore submitted that the rane of the decraon
G E § Wit a distinction 18 10 be drawn between n contract which is alleged 1o

ve come 1o an end, and a contract which 3 alleged never to have been

made und never to have been valid. Whereas an arbitration clause canmod

apply to initial validity. that clause may apply (o termination because it

survives 10 deal with it. The statement of that 1o which an arbitration

clouse did not apply was as much parn of the deckion of their Lordships

% the statement af that 1o whieh &t did. | do not pccept this submission.

H H and | can wdd nothing useful 1o the ressons given by Stevn 1. with which
I agree.

Mr. Longmore next relied upon the weight of opinion contained in
the textbooks and in many dicta and decisions in support of the orthodox
view, and from which he urged this court not 1o depan. Examples from
texthooks were passages in Wustill & Bovd, Comeseresal Arbitranon, 2nd
ed. (1989). p. 113: Halshury's Laws of England. 4th ed. (remssue), vol, 2
(1991). p. 337, para. 612 and Chiny on Comracss, 26th ed. (1989).
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Aalph Geitson LJ.  Horbour Assursnce Lid, v. Kansa Led. #C.A.) | 1¥E]

pp. B38-640), para. 1068, The cases mentioned included Seuth, Conev &
Burrert v, Becker. Gray & Co. [1916] 2 Ch. Bb: Joe Ler Ltd v. Lord
Dalmeny [1927] 1 Ch. 300; Mackender v. Feidia A.G. [1967] 2 Q.B. 590;
Prodexport State Co. for Foreign Trade v. E. D. & F. Man Lud. [1973]
.8, 389 and Dalmia Dairy Indwstries Lid. v, National Bank of Pakisian
[1978] 2 Llovd's Rep. 223.

Mr. Longmore also disputed the correctness of Steyvn 1.'s view that
policy considerations were all cleardy in favour of the in
development of the prncple of iq:arahdjnr 50 a5 o extend
illegality. It was acknowiedged that parties generally d.u not un.‘
two sets of proceedings, and that that consideration
into sccount in Ashville Investments Lid. v E.rm::- C [l'}Er?l
0.8, 488, in upholding the junsdiction of the arb I:IJ.11t clanse
1o determing a claim to rectification under ﬂm c

The risk of two sets of proceedings, how h:m['udnd..:t

saribenmntmnmnugmnndﬂm on the imitial
Vﬂlldxt}'nfth:mlmﬁmﬂb:t an atiack upon the
vahdity of the arbitcation clause as Luu: of validity must
be for the court. Next, it could not be that partics to commercial
or other contracts with arbitratio would necessarily prefer or
intend an kEsue as o onginal nh:dﬂld:dhvth:uhl.truur
]:lirl:il:ullrh' when the clause “ the arbitrator to be from those
engaged in a particular p nf=sicn or branch of trade or commerce, us
contrasted with a clause whi ils the parties 10 appoint 4 lawver,

or person of other pa 1 as 5o advised.

Further, it was submitled, there was little force in the reference by
the judge to I:h-|.- s hion of the perceived neutrality of the arbitral
process by not di 7 ﬂ:lt an issue of initial dlegality be removed from

the arbitrator e national court. In most cases, it was said, the parties,
by the te the contract including the arbitration agreement, will
have d ed the proper law of the contract and the navonal court w
which e2ue will be referred. Contrary to the view of Stevn J, Mr,

grmtspestubmitted that policy considerations should cavse the court w
g reserving issues as to the initial validity of the coniract for decision
ay\the court.

The policy consideration which is of greatest weight, in mv judgment.,
% what the judge called the imperative of giving effect to the wishes of
the parties unless there are compelling reasons of principle why it s not
possible 10 do so,

The first argument for the plaintiffs, that is. the orthodox view o
which we are invited 1o adhere. is based on the logic of the proposition
that nothing can come from nothing. Mr. Longmore's adherence 1o that
logical proposition was, | think, less than fullv constant because he. on
occasion. referred to the proposition as applving o the “ordinary™
srbitration clause. An example of what we are, [ think. o understand as
an “extraordinary”™ arbitration clause in this context is provided by article
B4 oof the rubes of arbitration of the International Chamber of Commeroe,
which expressly provides that the arbitrator shall not cease to have
jurisdiction by reason of any claim that the contract s nuall, void or
inexistent. provided that he vpholds the validity of the agreement to
arbitrate. The logical proposition, however, upon which the orthodox
view is based, does not depend upon the terms or construction of the
arbitration clause, [t asserts that f the containing contract s woid ab
initie, an arbitrabon clause contaned within it s also void. It follows

|
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IW LR Harbowr Assursnce Lid v. Kaasss Lid, iC AL Ralph Gibson L.J.

that if the bogical argument is applied according 1o its terms. the intention
of the parties could be thwaned even if. on its true construchon. the
clause shows. not only that the dispute is within those agreed to be
referred. but aiso that the clause was intended to survive the validity of
the contract.

Such a rule of law should in my judgment be repected if this court can
properly hold that it s not part of our law. Once that rule is removed,
the parties remain free to exclude from the mnnur:jmdmnu am
mmwhmm:ypr:f:rmlmwmth:mmtm&m:ﬁmnwﬂll
sufficiently answer the arguments of policy advanced by Mr. Lo

The reference o an extraordinary arbitration clause
outside the logical proposition is in effect an argument |J1|:
principle of separability to be applied so as to save
vnddmnhyrmulth:vnﬂnﬂinfﬂwminim%
words are needed. | do not accept this argument. iration :Iaun:
in ordinary terms—that & 10 say. without speci
survival—is usually, and has been heid to be, g
collateral to the containing contract. As with an
be construed according o 1t terms in ang
factual situation. [ see no reason 1o estaly
which would require special words 1o e infe
which the parties would probebly syppesg/was covered by the ordinary

o ensure
ined conrract
gther contract, 11 must
i regard to the relevant

s capable of hmn; within the ]um-l:lmwm of an
Ligse contmned within that contract, provided that
ity does not directly impeach the arbitration clause itself.
1- Ul:g:lh\'lllcgndmthu:u:d.n:innlmpumm:
se. The concept of requiring direct impeachment was
mpmd-mu' notice, and it was asserted that this dispute
v of the contract does sufficiently impeach the arbitration
a3 to require the ssue 10 be deaded by the court. As advanced
notice it seems 0 me that these contentions are part of and
upon the argument of the logical proposition and fall with it

$ Mr. Longmore however, as | understood him. aiso argued that, even

if the logical proposition argument fails. problems remain as 10 when,
and in whal circumstances. an aviack upon the amtinl validity of the
contract must be mken o include an anack upon the initinl vahdity of
the separate but contained arbitration agreement. He crnicised. for
exampie, Stevn J.'s approach to questions of fraud. Steyn J. heid that
the mexorable lopic of the decision in Mackender v. Feldia A.G. [1967]
2 0.B. 590 regured him o bhold that o guestion of vosdability for
fraudulent misrepresentation is just as much capable of being referred 1o
arbitration a5 an ssue of avoidance for innocent misrepresentation.

Mr. Longmore ponted out that a party 10 a contract the making of
which he savs was induced by fraud, would be surpnsed 1o be told tha:
he & bound 10 have the isue tried by an arbitrator appointed under a
clause in that contract, He ako ponted out that when such a pamy
alleges that the contract is void for illegality, he might well be astonished

T
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to be told that the msue of that illegality 5 to be determined by an 5 A ha
arbitrator appointed under it Ji
There is, | think. force in these comments. but | add that i my view
they are no more than forceful comments. Steyn J. said that the question re:

of fraud or initial illegality wos capeble of being referred 1o arbitration. at
He did not qualify the clearly stated principle that if the '-rnl:dhl : i
arbitration clause itsell s attacked. the msue canmot be d
arbitrator. His reference to direct impeachment was, o5 | undé
judgment, to distmguish an attack upon the clause otherwl
logical proposition that the clause falls with the co
When it s sasd that the contract was induced by fraud
clear that, if it was, the making of the independen
also induced by the fraud. There s, further, the power Of the court under wi
section 24(2) of the Arbitration Act 1950, cong j
1 Llovd's Rep. &1 88,

Mext. as to illegality, the gquestion

klh:[mtil:uh:fmmcd

illegality will, if proved, render wvoid tract and the arbitration i
clause must depend wpon the of the illegality and, as o
Hoffmann L_J. pointed out mn th of argument, when it is said o i
consist of acts prohibited by sta the construction of the relevant er
provisions of the statute, D D wi
For example. the deciq Eve ). in Jor Lee Lid, v. Lord Dalmeny o
[1927] 1 Ch. 300, in wheek rejected the argument that an arbitration ju
clause in a4 contract I'gwum]ht:rnlluﬂ:: betting transaction cl
and therefore valid! mighvt*well [ think be decided in the same way if the 1
principle of se hility i upheld by this court as far as Stevn J. thought 3
it should exte E 5 7
I come the question of authonty; o David Tawvor & Son Lid, it
v. Barneg ¢ Co. [1953] 1 W L.R. 562. In that case the contract for -
the sal meat was illegal under price control legislation. The
arded damages for non-delivery 10 be paid by the sellers, t
the indisputable illegality of the contract was pomted out o o

¢ motion by the sellers to set aside the award on the grounds
(i) the award woas bad on is face and (i) the umpire had F F
nducted himsclf in law in failing to take into account the ilkegaliny
of the contract. was dismissed by Lord Goddoerd €.,
% On appeal to the Court of Appeal, the same two grounds were before
the court. The first was dismissed and is irrelevant. On the second ground
the appeal succeeded. Steyn J. noted that it was arguable that the Tayvler
case was deaided on the basis that the arbitrator commatted misconduect
which warranted the setting aside of the award. and. if that was oght.
the decision s not authority for the proposition that an issue of dlegality
of the contract cannot be decided under an arbitration clause in that
contract, On balance, however, he concluded thit the decision could not
be so distinguished at first instance, His comments epon the judgments
of Singleton, Denning and Hodson L.JJ. are set out in his judgment
[1992] 1 Liovd's Rep, 81, 94, H H
| do not accept his view of the decision in the Tavior case [1953]
1 W.L.R, 562, It s clear that it was not argued, and the court did not
address the proposibon, that, although the contract was admirtedly
unlawful. the arbitrator did or did not have junsdiction under an
independent arbitration clause to determine whether if was unlawiul.
There would have been no point in such a contention. If he had
juriadiction o decide i1, he could only lawfully decide it one way, and he

Bed ol 0 0 =
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had, i muisconduct. chosen the other. The decwion was not, m mv
judgment, a decsion upon the point now before this court.

| will add that Denning L.J. did not. as | read his judgment, base his
reasoning on a jurisdictional ground in any relevant sense. He rejected.
al p. 570, the argument that the arbitrator could award what ke thought
it was fair 1o award. despite the illegabtv. He added. “If a contract is
tlegal. then arbitrators must decline to award upon it just as the coern
would do.” If Denning L.J. had had in mind the point now in issue a
intended 1o decide it as Mr. Longmore contends he did, he wmﬂdh
said, ~If it is aileged that a contract is illegal, he must decline 10 ¢
whether it is” and he would not have said, “just as the court

whether it was illegal and give judgment accordingly. |
judgment, no authonty which requires the court 1o di
jursdiction,

The last point is the construction of the clause. are, “All
disputes or differences arising out of this agree be submitted
to the decision of iwo arbitrators . . " Mr. re's submissions
included the following. (i} The words “ansi of this agreement”™
envisage on existung valid pgreement or (i) A dispute as w0
whether the contract was void at i nod arise oul of the
contract. (i) [f an arbitration cla it gapable in law of conferring

jurisdiction on arbitrators 1o d:md: h r the contract is invalid “very
clear language” is required o achiowe Toch o resuli. Reference was made
to the speech of Lord Porter ﬁ’ pman v. Darwing Lud. [1942] A.C.
356, 392, (iv) In Umion :rf g, E. B Aaby's Rederi AIS [1975] A.C.
T Viscounit Dilhorne i

that there wis no di

ible” difference in width of meaning between

“arising out of 4 co d “under 4 contract.”
In Fillite | id. v. Agua-Lift fa firr) (1989) 45 B.L.R. 27.
the words of were, “any dispute or difference ansing under™

L.). said. at p. 44
tion “under” presupposes that the noun which 11 governs
alrdady LHTE EXISIENCE. Iinpuummmmwtﬁnmlpmrl
that it means “as a result of and with reference to." The
s 65 1o express or imphed terms 0 the compomte Peterborough
ract artse both as a result of and with reference to that comtract

disputes as o negligent misstalement, misrepresentation ander the
Act of 1967 and collateral warranty or contract, while they may in a
boose wense be sadd 1o arise with reference 1o the contract. cannot be
suid to arise as a result of it. They all relate to mamers which cither
preceded the contract or were at best contemporaneous with it
Those disputes are therefore ouwtside clause 14, | agree with
Slade L.J, that the matenal words are not wide enourh to include
disputes which do not concern obhgations created by or incorporated
tn the contract.”

S and mre therefore with clause 14 of the heads of agreement. The

It was then submitted that since the words in the present clause “ansing
out of” the contract are for this purpose no wider than “under™ the
contract (see Union of [ndia v. E. B. Aabv's Rederi A.I5. [1975] A.C.
T97) then. as in Fillie {Runcorm) Lid. v, Agua-Lift fa firm) 43 B.LLE.
I7. where the word was “under.” the present clause presupposes that the

United Kingdom
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gontract was in exstence and not void for allegality, The words do not
apply to the issue as o whether the contract was in existence or void.

In my judgment. Steyn J. was nght to hold that. as a matter of con-
struction of the contract, the present clause covers the issue of illegality,
and his conclusion does not conflict with the judgment of Nourse L_J. in
the Fillite cose with which Hollings J. there agreed.

In agreeing that ~all disputes or differences arising out of this
agreement shall be submitted to the decmion of two arbitrators.” the
parties were indeed presupposing that “the agreement” had some pedevant
existence. For this purpose [ think “this agreement™ means the
parties. recorded in the document which contains the mu

which they have made. The meaning and effect of with
references to their subsequent acts would be determined to law
and, if necessary, under the proviso for arbitration, must be
construed by reference to any relevant facts ( v, Simmonds
[1971] 1 W.L.R. 1381) but there has been no palj n any particular

circumstances for this purpose other than th
of the contract itself. The question wheth % romises contained in
the agreement were rendered invalid dﬁw‘ at the time when the
pnmﬁngn:dﬂ:dn-:ummuhrlheuﬂ pralat i5, i
judgment, a dispute ansing out 'I:I" \uETeement.

There was much material the court o0 which | have not
referred. The material was providedd s uah:’l’mtl‘r:h:mmgsuﬂm“'n
were able to read it before
grateful for this assistanceeliave not referred to the nuthorties copied.
to the extracts from teyrboaoks and articles, and to the reports of decisions
in the courts of the Usited) States, Australia, Germany and Bermuda. In

n case of this o Fit. | think, of importance that we be shown this
maternal so tha pould be mstructed as to the development in this
part of the r jurisdictions, The parties were not at one as to
the pre ion and extent of such development. It is sufficient in

1o say that [ have read much that has encouraged me to
nciusion expressed in this judgment. and nothing to suggest
¢ 50 1 would be ignoring any substantial mater of poliey of

:mnmtrnllw

(i
$§»@ from any principle which should form part of the development

‘go

would allow this appeal.

Lecoarr L.J. The judege acceded to the submission that if he were
to rule on the legality of the retrocession agreement. he would be
deciding the wery question which the arbitrator was supposed W
determine. 5o the ]:l.l'd.ﬁ:lt F‘:’Eﬁ!l‘ﬂ!ﬂ 1o decide instend the |;||,|.¢ﬂ:i|:|n whether
the arbitrator could determine whether or not the agreement was illegal
ab mine. Il he could pot, then the judge would have 1o do so. But just
s the court may deciine to grant a stav under section [ of the Arbitraton
Act 1975 on the ground that there s ot in fact any dispute between the
parties with regard fo the matier agreed to be referred. so | should have
thought that it would have been open to the judge to have concluded
that, as Hoffmann LJ. suggested in argument, (3} performance of the
rétrocession agreement was nol itself illegal, and (b) lack of an insurable
interest would render it unenforceable, but not void. Upon that hasis
there would be no ground for arguing that the proceedings should be
staved.
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(1993 IWL.E Harbowr Assursncs Led. v, Kansa Lid, 1C.A.) Legzant L.
rp0t A | A | am therefore chary of the assumption upon which we have been
i invited 1o proceed for purposeés of this appeal that the retrocgssion
con- agreement was itself illegal by reason of the assumed illegahty of the 0
aliry, underiving reinsurance agreements. Bul making that assumprion. 1 agree Q~
Lim with the judge’s conclusion [1992] 1 Llovd's Rep. 51, 93 O
this “the separability principle. as applicable also 10 cases of the nitg
the B | B invalidity of the contract. is sound in legal theory, It is also ingthe\ *
vant public interest that the arbitral process, which is founded op-pg
¥ the sutopomy, should be effective, There are strong policy in
| favour of holding that an arbitration clause s capable 4 i
#‘ the imizal invabidity of the contract. . . . As a matter i
Law = therefore open 1o make 3 ruling such as | have jadieg
the C judgment, the developments which have taken
s for it. required me 1o make such 3 ruling. |
-ular
king 1 also agree that it would be consistent wit ral approach 1o
d in say that the iniual illegality of the contract j ¢ of being referred 1o
the arbitration. provided that i does not m arbitration clause itself;
I my that supervening llegality can be : and that sn arbitrator
D | D appoinied under 2 contemporaneo separate from the contract

ity.
15 best hope of stemming the hide

[ we Mr L.nn.pnur: FECOpED

leed running in favour of arbi temomy wis o limit the scope of the
wed, principle of separability phis stand as the las: bastion of orthodoxy,
RS Mr. Longmore bﬂ'.*r_h.r i ided that it is part of the ratio decidendi of

[1942] A.C. 356 that, as Viscount Simon L.C.

the alleged contract is contending that it s woid ab
. for example, the making of such a contract is illegal),
on clause cannol opérate. for on this view the clause
s vond,”

dement, because Viscount Simon L.C.'s comment was nol
to the deciston, it formed no part of the ratio decidendi, The
ratio decidendi was expressed by Lord Macmullan in these words, at

L34

\$ “what is commonly called repudiation or total breach of a contract,

o whether scquiesced in by the other party or not. does not abrogane
the contract, though it may relieve the injured party of the duty of
further fulfilimg the obligations which he has by the conirsct
undertaken to the repudiating party, The contract &5 not put out of
exisience, though all further performance of the obligations
undertaken by each party in favour of the other may cease. It

H survives for the purpose of measuring the claims arising out of the
breach. and the arbitration clause survaves for determining the mode
of their seitlement.”

In more recent cases, begmnng with Bremer Valean Schffbow wnd
Maschinenfabrik v. Sowtk India Shipping Corporation Lid. |1981] A.C.
900, the House of Lords has explamned the status of the arbitration
clanse. For example. Lord Diplock asserted in Poal Wilson & Co. A/S v United Kingdom
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Parrenreederei Hannah Blumenshal [1983] 1| AC. 854 917, that it was
cstablished in Hevman v. Darwing Led. [1942] A.C. 356 that

=An arbitraton clagse 13 collateral 1o the mam contract m which it
s incorporated and it gives rise to collateral prmary and secondary
obligations of its own,”

Mr. Longmore submits that the mere fact that the arbitration clouse s
collateral does not mean that the arbitrator can deal with imitzl 1 ¥.
Aside from the question of construction, the argument in | %’:
because there was. or 15 alleged to have bocn, no con t
place. the arbitration clause goes that was contained in countes-
argument i5 that because the arbitration agreement is se from the
cORnLract contmining it, it has o life of its own, which €o while the
fate of the contract is being determined. Where . i
have been invalidated by statute, the essentiol geesthan must be whether
the statute was infended to strike down the submission to arbitrution.
Before examining the reason why the | -:-‘I- imaiely refrained from
holding that the separability principle pis “to initial illegality of a
contract in which the arbitration claw rporated. it is convenient
(o consider the principle in the li a ments of Judee Schwebel
in the paper cited by Steyn J. rability of the Arbitraton
Agreement.” published in oaal  Arbitranon:  Three  Salient
Problems (1987}, pp. 1-60.
The arbitration agree
nature ntended by t

W sufficiently widely drawn, & from its
es (o govern any dispute thar may anse
between lhem dispute abouat the initial illegality of the
contract. &m why the parties should have intended w
exempt fmm of the arbitraton clause a dispute such as the
plaintiffs sa instigate here about whether the retrocession
agr:u:mcnl If infected by illegality of the underlying insurance

rwise it woubd put it in the power of one contracting party

ﬁ-mntu.‘lr.ugph:tmtq:nlyh} pllemng that the contract
1ml:|.:|[ legality, though why in this case the plamntifs should

s Judge Schwebel has remarked, ot p. 5 of his paper;

$¥ more publicity than is necessary remuins a mystery, It is worth

“the courts of most countries will not review the holdings of an

challenge his holding with respect 1o the principal agreement which

s@ arbitrator on the substance of the case and sccordingly will not

$ .
&

containg the arbatral clause,”

Judge Schwebel concluded., at p. &:
“As a matter of practice, that prnaple [of the severablity of an
arbitration clause from the principnl agreement which contuins it}
has been sustained by the termy and implications of arbitration
conventions and reles, and by the case law. whether public
imernavionsl law, mternaconsl commercal arbitration, or natonal
arbitration.”
The separability principle i s2en in s simplest form in the United
Stares Arbitration Act 1925, section 4 of which provides that
“upon being satsfied thar the making of the agreement for arbiteation

iar the failure w comply therewith s not in Bsue, the court shall
make an order . . "

egquivalent 1o a stay,

o
e @
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In this case there s no dispute about the making of the retroccssion
agreement nor is it disputed that it contained an arbitration clause: and
the objection 10 the arbitrator’s juresdiction did pot constitute o failure 1o
comply with the arbitration clause, Delivering the opimion of the majority
of the Supreme Court of the Upited Siates in Prima Paimt Corporation
v, Flood & Conkiin Manmufacturing Co. (1967} 388 U.5. 395, 403404,
Fortas J. said:

“Accordingly, if the claim & froud in the inducement of the

pgrecment to arbitrate—ihe Tederal court may proceed 10 adjudica

prhitranon clause itself—an issue which goes 1o the ‘making” of the s .

it. But the statutory language does not permit the federal co
consider claims of fraud in the inducement of the contract g:l@

For present purposes it is unnecessary to consider the a either
to the question whether the contract was actually r:nprl
question whether the arbitration agreement iself was v
doubt here.

It was by Smuvh, Comev & Barrerr v, Becker, Grav
86; Joe Lee Lod. v. Lord Daimeny [1927] 1 Ch.
Son Lid. v. Barnen Trading Co. [1953] 1 W, L that the judge feht
inhitited from holding that an issve 15 10 ity of the comtract
is capable of being referred 1o arbitra E , Coney & Barrert v,

Te

1916] 2 Ch.
Daved Tavior &

Becker, Gray & Co. [1916] 2 Ch. B6 a contract that was held
not to be illegal, and the principle o hﬂlt:ql wis not mooted. Joe
Lee Lid, v. Lord Dalmeny [1927 was decided by Eve J. on
the ground that he could not arbitration agreement from the
gaming of wagering cont ich it formed part. It therefore
the principle at o date before it had
Lords.

. v, Barnett Trading Co. [1953] 1| W.L.R.
relied on by the seller’s motion 10 set aside

the award was bad on the face of it, in that it incorporated by
reference and to enforce a contract that was illegal. Singleton
and Hiod i aereement with Lord Goddard C.J. at first instance,
smid, at d 571 respectively. that the award should not be set

aj “ground. Although Denming L.J. did not refer 1o it. ot
the case was decided on the other ground relied on. namely

mpire hid misconducied himself in law in failing 1o take o

t that the contract was illegal. Because the case was indisputably

¥ gliernative to setiing aside the award was 10 remit or enforce i,
ince the umpire had made his award. there was no guestion of a stay of
procecdings in favour of arbitration: the judgmems proceeded on the
ground that the umpire was no more entitled than a judge would have
been to uphold a contract that was ex facie illegal. and that the sward
should therefore be set aside. Singleton L., at p. 366, did cite the obuer
dictum of Lord Cozens-Hardy M.R. in Srmith, Conev & Barren v. Becker,
Gray & Co. [1916] 2 Ch. B&, 92, that if a contract was illegal by reason
of war, nny question of arbitration under the contract would {2l with i
Since there was no reference (o junsdiction in the judgmem of
Singleton L1, but only to misconduct, the dictum seems only o have
served o an example of palpable illegality. Deanming L.J.. at p. 570,
based himself not upon fallure of the arbitration <lause, but upon the
proposition that =if o contract is illegal, then arbitrators must decline to

yded on that groond. all else thot was snid was obiter. The coun's
§ !m
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award upon it just as the count would do.” Both Singleton and
Denning LJJ.. at pp. 569 and 570-571. contemplated that the oward
might be remitied. but took the view that it wouald be purposeless o do
50, since there was oaly one conclusion to which the umpire could come.

Mr. Longmore sought to explain the possibility of rermssion. which,
a5 the judge pointed out. presupposed a valid arbitration agreement. by
suggesting that the voluntary appearance of both parties before the

umpire might have constituted a submission to arbitration. Of ere
i5 no sign in the report, but if correct it would mean that ¢ Id
have been no question of the arbitration clause failing I

contract. Hedson L.J., at p. 571, proceeded upon the ground refied on
by the sellers that the umpire misconducted himself in 2 @ nto
pocount the illegality of the conmtract. He regard Seapplicable 1o
arbitrations the princple enuncated by Lord
Langton v. Hughes (1813) 1 M. & 5. 593, 596wqhq
contravention of the pmmmnu of an Act of Parlian mn.n-ul. be made

of depriving the ampire of il.ErI:ld]-E‘ll-l:l-l:l r- ing the arbitration clause,

All three cases cited by the this context were decided before
i Schyﬂ'bmnndﬂm_ﬁbr{k

the contract in which the arbitrabion
i5 void ab initio. If the judge was bound by
id Tavior & Son Lid. v. Barment Trading Co. [1953]
1 WILE each that conclusion. so are we. But I do not consider
that he not find it necessary to refer 1o any of the other cases
on w ngmore relied, because none of them waos decisive, and
Ih.lph Gibson L.J."s observations about such of them as he

mgju:lp::nt this court is not obliged by authority 1o prevent the
tor from determiming the issue of initis]l illegality. The tde is
ing in favour of permitting the arbitrator to do 5o, and it & no more

control over the determination of the initial legality of agreements than
over their subsequent legality. In parvicular, it would ill become the
courts of this country, by setting their face aganst this jursdiction, w0
deprive those engaged in international commerce of the opportunity of
entrusting such disputes to English commercial arbitrators without the
need for arbitration clauses contamning elaborate self-fulfilling formulae.
Mr. Longmeore's final argument was that because more explicit words
might have been used in the arbitration clause, such as are 10 be found
in article 8.4 of the rules of arbitraton of the International Chamber of
Commerce, or in article 16 of the UNCITRAL Model Law, the words
actuwilly used do not provide the requisite clarmty. But the fact that the
clause might have been more explicit does pot mean that it was not
sufficient. Mr. Longmere argued that the arbitration clause was not apt,
as a matter of construction, to apply to a dispute about the legahity of
the retrocession agreement in which it was contained, because 3 dispute
“arising out of " an agreement presupposes an existing valid agreement.

?@nmn on grounds of public policy for the courts 1o retain exclusive
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But there is no issug about the making of the arbitration agresment. and
it is undoubtedly out of the retrocession agreement that, on account of
the contention thart it s void for lack of an insurabie interest, the dispute
between the parties arises. | discerm no intention by the partes not 1o
treat a dispute as ansing out of the retrocession agreement if one of the
parties contends that the intention of the other has the effect of avoiding
it retrospectively.

It foliows that | too would take the siep from which the judge drew

back. | therefore agree that the appeal should be allowed. and the s:lE P .

gramted.

Horemany L1, The plaintiffs, by their writ dated 2 Nove @
claimed a declaration that the retrocession agreements vl or
alternatively that the plaintiffs were entitled to avoid them. ints of
claim, dated 29 Movember 989, alleged musreprese i fatlure
to disclose material faets, The pl:ml:lfﬁi alsn :Iltgcﬂ of the
insurance writien and retroceded in the vears in quest defendants
were not registered or approved by the De rade 1o carry on
insurance business in Great Britain, This ion, which is not
disputed, formed the basis of a claim thar FOCESSInN Agreements
were void

Each of the agreements contained afi a tion clause by which “all
disputes or differences ansing out agreement” were 1o be
submitted to arbitration. On 11 ] o) the defendants issued thewr

summons for a stay., On 20
consent the trial of the folloys

“whether the court | d that, by reason of illegality, (i} the
arbitration a.grﬂmé med i the retrocession agreements [or
the It 1980, 1981 and 1982 are null and wvoid,

inoperative ble of being performed; (i1} there s not in fact
iifference between the parties within the meaning of

-

rections of Gatehouse 1., the plaintffs served points of
preliminary issue, They alleged that the defendanis,
registered or approved (0 carry on insurance business in
rtam, ntended nevertheless at the time of each retrocession
i 10 carry on such business and to retrocede insurance contracts
in law they were not entitled to elfec. For the same reason, the
contracts actually purporied to be retroceded were voud for illegality.
rom this i was alleged 1o follow that the rerrocession pgreements,
including the arbitration clauses, were null and void or unenforceable.
The plunnfis were usked for further pariculars of precisely how the
retrocession agreements were said to be affected bv the illegahty of the
underlving contracts. The answer was:
“The guots share reinsurances are pull and wvoid andipr are
mtrinsically illegal by reason of the fact that the defendants had no
insurable interest therein. Further or aliernatively the primary
contractual obliganons are unenforceable by reason of illegalny.”

On the heanng of the prelimimary ssue, Stevn 1. sad that 11 could be
divided into thres subissues: (a) whether the arbitration clause could
survive the alleged illegalny of the retrocession agreements and was wide
enough to cover the illcgnhty msue: (b) whether there was in fact any

Wad
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dizpute fo justifv 2 stay, and (¢} “the substantive merits of the plamtiff’s
alleganions of illegaliy.”

Subissue (b) disappeared when the plaintiffs conceded that there was
a “real live issue on illegality.” On the application of the defendants. the
judge deferred consideration of subissue (c) because otherwase. if he or
a higher court decided subissue (a) in the defendants’ favour. he would
have decided a question within the province of the arbitratgf®  He
therefore addressed himself solely to subassue (a).

This isswe. as | have stated it above, involves two se ons.

the alleged illegolity. The second is whether, as o mat
it is wide enough 1o cover the illegality issue.

It is common ground that in English law an arbe tannot bind the
parties by o ruling on his own jurisdiction, ang-th the walidity of
the arbitration clause is not an arbitrable iss il 8 Luupnurc. for the
plaintiffs. says that he is allegng thar the#n 0N GErECTent
was void ab initio for illegabity and t his is n:iht :h: arhitration
clause must also be void.

Both before Steva J. and in oy .
the defendants, was content to g e case on the footng thar there
wis a genuine dispute. which, degetfing on the outcome of this appeal.

j i ld “have 1o determine, over whether the
evowl ab imitio for illegakity. [ 100 am
s, but | must confess to considerable doubt
pleadifgs on the preliminary issue disclose
sgreements having been void ab initio,

The basis poaflepged illegality i the Insurance Companies Act
1974, of why fevant provisions are:

1 n shall carry on in Great Britain insurance business

of relevant for the purposes of this Part of this Act . . .

a) o body corporate which is suthonsed under section 3
low 1o carry on business of that class; . . . 11(1} A person who
on business in contravention of this Par of this Act shall be
guilty of an offence.”

Section 83 defines each of the relevant classes of business as “the
effecting and carrying out contracts of insurance” of that class.

In Phoenix General Inturance Co. of Greece 5.A. v. Hulvanon
fmsurance Co. Led. [1988] OQ.B. 216. this court decided, following Jn re
Maohmoud and [spoharni [1921] 2 K.B. 716, that the effect of these
provisions was implicdly to prohibit the effecting or carrying out of
contracts of insurance I:].' an unauthorsed insurer. It followed thar swch
contracts were void ab inito.

In this case, bowever, the plaintiffs 1 insurers under the retrocession
agreements were puthonsed to curry on the relevant busmess. The
defendants were not, but insunng oneself = not an activity which reguires
suthonsation under the Act of 1974, The plaintiffs therefore do not
allege that the Phoeniz principle directly prohibited the effecting or
carrving oul of the retrocession agreements. The allegation is that the
Act of 1974 prohibited and rendered void the underlving insurance
contracts which the defendants intended and purported (o retrocede.,

[ cannot undersiand how the way in which the retrocession agreements
were performed. or the defendants’ intentions on the subject. can have
made them void ab mitio. The agreements were not such that they could

e B ¢
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only be performed unlawfully. There was nothing to stop the defendants
from conducting their business outside Great Brtain, as they claim they
did, or obtaining authorsation under the Act of 1974. The fact that the
contracts retroceded were void may have avoided the composite contract
constituted by the retrocession apreement and the retrocessions, bt
cannot, as it seems to me, have made the retrocession agreement itself
void ab initio. Equally, it may be that the defendants intended to perform
the retrocession agreements in an unlawful manner, but this would
merely disentitle the defendants from enforcing its obligations. It
not make the agreement void.

| mention these doubts becawse | think there is & real possi 'h@
the questions which both parties invite this court o decids ct
moal. Mevertheless, since the guestions have been fully I think
we should decide them.

Mr. Longmore's argument is extremely simple,

vs that the

guestion raised on the pleadings is whether the ret agreement
wis woid ab initio. The arbitration clouse formed retrocession
agreement. Therefore the issue must invalve the of the arbitration
clause itsell.

Mr. Longmore calls this logic, 1 call it implification, The flaw in

the logic, as it seems 10 me, hes in the
the arbitration clause “formed part”
one sense of course it did. It was
also dealt with the subswanative ri

of the proposition that
retrocession agreement. In
of 3 longer document which
duries of the parties. But parties
in a single document. They may

sy in express words that agrecments are intended. Or the

question of whether the 1 amounts 1o one agreement or two
may have 10 be reference to the kind of provisions it
contains. In any s Wwavs essential to have regard to the reason
why the questiona asked. There is no single concept of “forming
part” which wj the answer in every case. For some purposes a
clause may of an agreement and for other purposes i may
constitute agreement. One must in cach case consider the

of the rule which makes it pecessary to ask the
L 2
gmore’s argument might have appealed 1o Lord Sumner who,
Mulji v, Cheong Yue Steamship Co. Lid |1926] A.C. 497, 505,

. ‘$ “The arbitration clause 15 but part of the contract and, unless it is

couched in such terms as will except it out of the results, which
follow from frustration, generally, i will come to an end 1oo.”

But the reign of false logic came o an end with the decision of the
House of Lords in Heyvman v. Darwins Lid. [1942] A C. 356. This case
decided that an accepied repudiation or frustraton, while i might bring
the contract 1o an end in the sense of discharging the parties from further
performance of their primary obligations. did not affect the enforceability
of an arbitration clause, The House of Lords arrived at this decision by
looking at the purpose of the rule that accepted repudiation or frustration
discharges the parties from further obligations and asking whether the
arbitration clause should for this purpose be regarded as imposing an
obligation. In one sense it obviously did. In the context of the repudiation
or frustration rules, however, there was no resson to treat the obligation

= -
S (¥ L=
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to submit to arbitration as discharged, and such o conclusion would have
severely reduced the value of the clause.

In explaining why he refused to categorise an arbitration clouse as a
contractual obligntion for the purposes of the repudiation or frustraton
rules, Lord Macmillan sand. at pp. 373374

“I venture to think that not enough anention has been directed to
the true nature and function of an arbitration clivse in a contract. [t
i quite distinct from the other clauses, The other clauses 1 the
obliganons which the parties undertake towards cach

inde, but the arbitration clause does not impose on o

an ubl'lgnli:m in favour of the other. It embodies mmt of
both parties that, if any dispute anses with

which the one party has undertaken to the o :Imput-:shll]
be settled by a tmibunal of their own u:lmm\%.
Likewise Lord Wright said, at p. 377

“an arbitration agreement i | to the substantial
stipulations of the contract. Itu Iy ural and ancillary, it
is a mode of settling disputes. agreement to do so is itself
subject to the discretion of All this may be said of every
agreement to arbitrate, ev noi o separate bargnin, but one
mmrputﬂtdmlh:g: -

or some purposes the arbitration clause
or separable or autonomous has become
Valkan Schiffbaw und Maschinenfabrik v,
jon Led, [1981] ALC. 909, 980, Lord
without further explanation:

, citimg the same authonty, said at p. 998, thar an
traticn clause in a contract was “in sirict analysis, a scparaie contract,
to the muin contract.”

$IML Longmore therefore pccepts, 4s he must, that for some purposes
the arbitration clause is treated as severable and may survive the
@ lermination or even the avoidance with retrospective effect of all the

other obligations under the contract: see Mackender v. Feldia A.G.
i [1967] 2 Q.B. 590. He submits, however. that the separability doctrine
@ cannot apply to any rule which prevents the contract from coming into
exisience or makes it void ab mito. In particular, it does not apply 1o a

statute or ather rule of law which makes the contract void for illegality.
$ It seemms to me impossible 1o accept so sweeping a proposition. There
will obwviously be cases in which a claim that oo contract came imo
@ existence mecessarily entails a demial that there was any agreement 1o
arbitrate. Cases of non est factum or denial that there was 0 concluded
agreement, or mistake as to the identity of the other contracting party
suggest themselves as examples. But there is no reason why every case
of initial invalidity should have this consequence, A curious contrary
example is the decision of the Court of Appeal of Bermuda i
Sofuzrefreezport v, Joo O Led, (unrepored), 7 July 198%; [19940)
Yearbook of Commercial Arbitration 284 in which the signatory to an
pgreement containing an arbitration clause had no authority to bind the
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plamtff to the substantive obligations but was authorsed o sign an
arbitration agreement. The court held that the arbitration clause was
separable and binding. The decision was reached under Sovier law as the

would have been the same.

In every case il seems io me that the logical question s not whether
the msue goes 1o the validity of the contract but whether it poes to
validity of the arbitranon clause. The one may entail the other but.,
we have seen. it may not. When one comes 10 voidness for ille
is particulardy necessary to have regard (o the purpose and
rule which mvahidates the contract and to ask. as the House
in Heyman v. Darwins Lid, [1942] A.C, 356, whether strikes
down the arbitration clause as well. There may be i

policy of the rule s such that |t“'ﬂuldb|‘.‘iu|:l€l:§ fr:.u.'teﬂbﬁ

proper law of the contract, but | think that the apswer in Enghsh law Q~

allowing the issue to be determined by a tribunal by the parties.
This may be especially true of contrats d"adh rJ1 the arbitrator
s in practice the choice of the dommnant . saying tha
arbitration clouses, because separable. are I:-L't-E-d. I:|1.I the illegality
of the principal contract i as much a cas logic ns saving that
they must be, As Ralph Gibson L.J. b @ out the same is true of
allegations of fraud.

In deciding whether or not illegality also strikes down the
arbitration classe, it is ml%{ in mind the powerful commercial
reasons for upholding arbit uscs unless it is clear that this would
A . These are, first, the desirability of

parties to choose a tribunal 1o resolve

. the practical advantages of one-stop
words, the inconvenience of having one issue

offend the policy of the 1
giving efiect to the n
lhﬂl‘ dmputi:i and

resolved by and then, contingently on the owtcome of that
decision, deaded by the arbitrator.
.-\s the _F-n-dl:ml Supreme Court [ Bundesgerichishaf) said in

fon. of 27 Februgry 1970 (1990 Arbitration
vol. &, Mo. 1. p. 7%

15 every reason o presume that reasonable parties will wish
the relationships created by their contract and the claims

ke
TISET @ms therefrom. irrespective of whether their contract s effective

the af not, decided by the same tribunol and nor by wo different
| the tribunals . . . Expenence shows that as soon as & dispute of anv kind
1.6, arises from a contract. objections are very often also raised against
trine its validity.”

::“: As against these conssderations, is there anything in the policy of the
v, rule which is alleged to invalidate the retrocession agreements which
hére requires that the arbitration clawse should also be invalid? I have already
into essed my doubts is 1o whether the rule had any effect wpon the
nt 1o imitial validity of the agreements at all. [ shall assume. however, that one
sded H was dealing with an insurance contract which was alleged 1w fall within
STty the scope of the ln'qll'ttd prehibiton in the [nsurance Compames Act
i 1974, 1s there En}r:hln; in such a prnvrsmn which would be undermined
trary by aliowing the issue of whether it applied to be determined by
TR arbitration? Mr. Longmore submitted that as a matter of policy all
1990 questions of illegality were befler determined by the court than by
1 arbitration. For my part, | cannot see why this should be 50, In any case,
d the Mr. Longmore had to concede that any such paolicy was not applied when
P rp———
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it came to allowing arbiwtrators to decide whether a contract had been
frustrated by supervening illegality. Since Heyman v. Darwins Lid. [1942]
A, C. 356 there has been no doube that they have jurisdiction o do s0.
As for the specific statutory provisions, Kerr L.J. in Phoenir General
insurance Co. of Greece 5.A. v, Halvanon [nsurance Co. Lid. [1988]
0Q.B. 216 wrung his hands over the conclusion to which he felt obliged to
come and said that the ivahdity of the substantive agreement itself could
not be justified on any sound grounds of public policy. In
crcumstances. it seems t0 me unnecessary to carry the effect
prohibition even further and hold that it also invalidates an
arbitrate the guestion of whether it applies.

Mr. Longmore submitted that the rule for which he ding,

hﬂwﬂrtrlﬂnmlnrmmnhlmﬁubc mm:' authority
binding upon this court. He relied in grme remarks in
Hevman v, Derwing Lid. [1942] A.C. 356 by Viseaung Simon L.C. and
Lord Macmillan, with whose speech Lord Rusdell &f Killowen agreed
Both speeches contain passages which cases of accepted
repudiation or frustration, with 'lrhi."h : actually concerned,

with cases of initial invalidity, with
to me that this contrast was ende
examples of coses m which the gre

i mvalidity of the substanboive
obliganons of the contract also neges

entails the invalidity of the
im'nﬁili.'l:}'. such as the absence of

heir Lordships to go into the queshon of
il invalidity of the main contract necessarily
3 arbitration clause and anvthing which
ropasition must in my judgment have been an

Appears 1o suppo
obiter dictum

There in subsequent cases cited by Mr. Longmore which
treat the i initial invalidity of the contract in Heyman v

| A.C. 356 as authority for the rule thai an arbitration
r be the subject of a binding arbitration. Similar
appear in textbooks. But none of these are binding authority.
wa\J. was however that David Tavior & Son Lid. v. Barmert
ng Co. [1953] 1 W.L.R. 562, a decision of this court, was binding
ity for the proposition that an arbitrator cannot have jurisdsction
decide whether the contract containing the arbitration clause is void
far illegahty. In my view the case did not address this question at all.
First, the motion to set aside the gward was based upon Iwo grounds:
errar of law on the face of the award, which the court rejected, and
misconduct by the arbitrator in wilfully failing 1o have regard to the fact
that the contract was illegal. The motion did not impugn his jursdiction.
Secondly, the references 1o jurtsdiction in the judgments were statements
1 the effect that an arbitrator did not have jurisdiction 1o award damages
on an illegal contract, No one said that the arbitrator could not have
jurisdiction to decide whether the contract was illegal in the first place.
Thirdly, even if by some implication the case i reated as having decided
that the arbitration clause was iiself woid for illegality, the case can only
have decided that this was the effect of the relevant statutory instruments.
It cannot have decided that every ground of illegality must necessarily
invalidate an arbitration clause in the prohibited contract.
[t follows that in my judgment the illegality pleaded by the plaintiffs
does not affect the validity of the arbitration clause. This leaves the
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A guestion of whether as a matter of construction the clause is wide enough

issue. In construing the contract, one is assisted by

i thcpmmpnn:mhmurdm:ﬂmﬂud:nnnnmwmh[m

As Bingham L.J. saud m Ashville Invesimeno Lid, v

Elmer Comractory Lid. [1989] Q.B. 488, 517

that there

this agreement”

agreement, which was adminedly concluded, pummm
obligations. The presumption mrrzl reassures nu

procecdings.”
In my ju:lgnr.nl the words “all disputes or differences arisi

“I would be very slow to attribute to reasonable parties an intention

should in any foreseeable eventuality be wo sems n

apply without difficulty to a dispute over w

nmﬂi

e mmtngnfl.hewurdipmdununumihl:mtm|

: I therefore agree that the appeal should nn-d the
{ proceedings stayed.

l allowed,

i to appeal refused.

D Soliciiors: Lovell White Dvrrans; CL@ hance.

[Reparted by Jam @. Esq.. Barrister]
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@ [coveT oF arrEaL]

in re R5) (TERMINATION OF CONTACT: PARAMOUNT
CONSIDERATION)
i7 Buther-5loss and Kenanedy L1

ren—Child in core—Pareminl contcr—Locol suhoriny proposing
in place children in care with prospective  adopteri—Chrder

mmhmﬂdmndmm—hn lw.rnm.rr
$ of morher' s poventinl @ funire carer rwrm—wfmmmn

Bound by loco! authorin s fmnl--\rﬂ'rrr m'_lﬁ:lr chrldren=—{ hildren

Act 1989 fc. 41), 5. 1(1). 3aed)
In 1991 the locsl authority obtaieed care orders in respect of

Q.

two girls borm i 1968 and 1990 respectively. After giving birth
to & boy in 1992 the mother, who hoped for the girls" eventual
returd (o her care, had looked after the boy satsfacronly amd
had regulary taken the girks to her home for comtact visits, which
had been soccessfal. The local hm:hnﬂw npplied. under section
34(4) of the Chikdren Act 1989." for an order suthorising them
to refuse to allow contact between the girls and the mother 50 as

| Chaldren Acs 1959, 5. [ ([} “When a poun deterreanes any qucilion wuib reipee o—
fa) the wpbringing of & chald; . ihe child's welfare sball be the court's parsmousni

§. 344} see poss. p. GBA.
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