The Weekiy Law Repores & February 993

[rea3)
[HOUSE oF LoRDS|

CHANNEL TUNNEL GROUP LTD. avD AnoTHER APPELLANTS

BALFOUR BEATTY CGNETEUCHGN LTD. awo

CrTHERS

AND

. RESPORDENTS

1992 Oex 12, 13, 14, 15 Laord Keith of Kinkel, Lord Goff of

1993 Jam. 21

Lord Jauncey of T)
Lord Browne-Wilkinson and Lord

Belgium—Arbitrable dispute—Praceedings for
non o dispute before any reference Lo
Whether proceedings iv be saved— won o grant
imjunction=— A rhitration Act 1950 (T4 - I;'rd-rrh.r e
Arburanon Ac 975 (e 3), = I vl'.'.nurt Act [98]
fe. 541, 5, I
The 15, 4 consortum of
1 build a3 tenne! under the
English Channel berween dudﬁnﬁhﬁ.byihbr.[
vanation, to g wstem. Classe 67 of the
contract provided /#6) tm'till reference of disputes or
differences. includiae digputes as o the valeation of varatons,

mnm'ﬂuw

e mpvcmnimynupeﬂm
nihﬁrilﬂmﬁtlhnmdammmhrthc
defendants to stay the plaintiffs’ scton in favour of arbstration
under section 1 of the Arbitration Act 1975,

The Court of gllowed the defendants’ appeal and
granted 2 stay of achion, holding that a pary w an
arintrahon greement was ool entified 1o disregard the aristration
procedure and bnng an action merely becouse a prelimnocy
step was nod taken: that the court had no power to grant an
mpuncive refiefl under section 12{6WA) of the Arbimonos Act
1950, and whether or not there was such jumsdiction under
section 37(1) of the Supreme Court Act 1981, it should not be
exercised o5 & matter of judicinl restroint where there was a6
agreement 10 submit a dispute 10 artiraton sbroad.

'Dnnwuihplh:phmfh—u

Held, dismissing the appeal, () that the cowrt had an
inherent power to stay proceedmgs brought before & in breach
of an agreement to decide disputes by an altsmative method:

' Mrbrizancn Act 1930, v 1206)(k): ~The High Cowsrr shall have, [or the puspose of
and in nelation 10 8 dederence. [ e porent of making ordem an respect of |

(&) mmiernm =

malier in the E@‘l Cort ., "

-ﬂfhldtlhlpwpuuul.md'mr:hllnnhnanumm

= Arbitradion Act 1975, :.. 11} soe pusi, p. 2Tdp=a,
! Supreme Court Act [, s I 1) see post, p. 2

Err Fi
Felymi

Faxier
Haenad)
Hiruies
Hiierr

MelCn




ary 199

(1903

LLAMTS

53
e

a
g

i

r Bl

srkzadie

‘each
thod

=g af

m

|
|
|
|
i
|

The Weekly Law Reports § Febrsan 1993

IWLR. Chanmel Gromp v. Dabfour Bestry Lad (H_L (E.5)

that, accordingly, whether or not the procedure for resolving
MIFHMIM amounted 16 an arbitration
Ecnm rﬂhtmlﬂhmuE!ﬁ
had jurisdiction, which ought in the circomstancss to
exercised, 1o stay the acton (post, pp. M8So—c, 28BC,

Arbitration Act 1950 there was po power 1o grant an intenim

%{mﬁfwﬁlhrﬂpum ion (post, pp. 26%0-a,

tj}ﬂuu:lliﬂlulnlﬂmhrmqmjuu:dmnﬂuwum

371} of the Supreme Court Act |98]1 was imcidental to and

dtpﬂﬂtummttdmm:dawmnuMmuldO
the substantive

2‘.-"5H—"'T|h o, G—H ).
(2) That, on the true construction of seezion 12(6)(k) of the Q_

faden on board) v. Disros
210, H.L.(E.) comsidered.
bau wund  Maschinersfabrik . Souh

Lud. [1981] AC. %9, H.L.[E.)

(1992} ©.B. &56; [1992
41; [|w:| 3 l R .IItErmed an d!.l.‘Lmnl

@z following cases are referned to in their Lordships” opinsans:
Arkenee, The (1922} 11 LLL. Rep. 6, C_A.

G\{@

Bremer Vidkan Schiffbeu wnd Warchimenfabrk v. Sowth [fadio Skipping
Corporanon Lid. [1981] ALC. 908; [1981] 2 W.LR. 141 [1981] 1 Al
E.R. 289, H.L.{E.)

Britivh Alrwsays Bowrd v, Laker Afrwavs Lol [1985] ALC. 55, [1%es]
IWLER 413 [I'}M]EMI ER. ¥ HLJIE)

Casranhio v. Browa & Koo (UK.} Lid, [1981] ALC. 537; [1980] > W.L.R.
990: | 1981] | Al E.R. 143, H.L.(E.}

Doderman & Sons v, Oxeert Corpovonpn [1912] 3 KB, 257, C.A.

Eert Fans Lid. v. NM.B. (U.K.) Led [1987] 1 W.LR. 1100 [198T) 2 AN
ER 763, CA

Fehmarn, The [1957] 1 W.L.R. §15; [I1957] 2 All E.R.TUT: [1958) | W L.R.
L¥: | 1958] | All E.R. 333, C.A.

Fuoriter wmd Dicksee v, Hotingy Corporamon { 1915) 87 LT, T34

Hamilvn & Co, v. Talisker Disllery [1894] A.C. 202, H.L.{5%.)

Hawier v, Nelson | 19901 I Dovd's Rep, 265

Howme and Overrear Impwrampe Coo Lod, v Menoe frvwaeaser Co (00K
Lid. [1980] | W.L.R, 153; [1%4] 3 All ER. 74, C.A.

MeCreary Tire & Rubber Cn, v CEAT S.p. A {1974 301 F.2d w32
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Chasnel Groap v. Balfsur Beatty Lid. (H.LE. (1985

Mizeaa (L0 K.) Led v, Missan Mowr Co. Lid (usreported]. 31 July 1991
Court of Appenl (Civil Divition) Transeripe No. B48 of 1991, C.A.
Rocecawrse Bemng Controd Sowrd v. Secretary for Afr [1944] Cho 114: [1584)

1 All E.R. 80, C_A.

Sirking | Owners of cargo lasly haden on board) v Dares Companid Naviera
54 [197] AC 210; [1977] 3 W.L.R. 818; [1977] 3 All ER. 803,
H.L.[E.}

Sourh Carcling [rgurgnce Co. v, Assironte  Maasclappy ﬂt'zn'l'n
Provincien™ M.V, [1987] A.C. 24; [1986] 3 W.L.R. J94: [1984
E.R. 487, H.L.(E.)

Spiliada Maritime Corporagon v, Carsuler Lid. [1987] AC
IW.L.R. 972; [1985] J All E.R. 343, H.L.{E.)

The following addisonal cases were cited in argument:

A& B8 v C& D[1982] | Lioyd's Rep. 166
am Meilar v. Hellintki Techmiki 5.A. [1984] Q. 53] 3 W.LR.
783; [1983] 3 All E.R. 428, C.A.

Cmmdn Sevepal v. Woods (1883) 53 L
Demilauler v. Coucher Fréres {Cose 12579) R 1553 ELCT.

Dmh}' & Co. Lid v. Weldon [1990] Chy S8NUI9E9] 2 W.LR. 276; [1989]
Il E.R. 469, C.A.
n«m a; Co. Lud. v. Weldon (Nas. %ﬁﬁlﬂu. &5: [1989] 2 W.L.R.
£12: [1989] 1 Al E.R. 1002
Darval Tamkers Prv. Lid v,

(The Argenpumal [1984
EALT. lnc. of Suwmfo

Muaritime and Pord Servicer g
s Rep, ). C.A,
noi v, MY ALATA (1985) 876 F.Id

1188

Enca Civil Engineerd ¥. Zenr [mernaniors Developeent Lod, (1991)
56 B.L.E. 43

Finnegan iJ.F.| ) Ciey Cownell (1988) 23 B L R. 124

Fowler v Pieree Fenmer and Smith fne. (unreported), 10 June

"1

v. Duvatier [1990] 1 O.B. 202: [1989] I W.L R 281;
R 458, CA,

v, Wolr [1975] V.R. 108

v, Carapeili 5.p.A. [1980] | Llowd’s Rep. 375, C.A.

rurg Movegocion 5.4, v, Oceanus Mg Underwreineg  Associanon
[Bermuada) Led. [1977] | Liovd's Rep. 253

aierd Amazorica Pervang §A. v, Companig ferernaciorn de Segueos del
Pery [1988] 1 Llovd™s Rep. 116, C.A.
Crtke Pharmuceuncal Corporsion v. Ampen [ac, | 1989) 882 F.24 8l
RE:_E (Growp Servicesh Lid. v, Cleveland Offakore Lad, [ 1985) 11 Con. LR

Rich {.'H‘m:,l it Co. AG. v, Sociea Raliena mplann PoA. i The Arowre
Emiperor) | 198% | Llovd's Rep. 548, Hirst J. and C A

Wentfad-Larten o Co, A5 w. lherigi Commpariia Maviera S.A, {The Mezviniahi
Bergen) [1983] 1 All E.R, 382: [1953] | Llowd's Rep. 424

Whitworth Sreeer Extmies ( Manchester) Lad, v, Jamer Miller & Parimers Lrd
[1970] A.C. 583 [1970) 2 W.L.R, 725 [19m] | Al E.R, ™6, H.LIE-)

Apreal from the Court of Appeal.
This was an appeal by the pluntiffs, Channel Tunnel Group Lid, and

France Manche 5. A.. by leave of the Appeal Committee of the House
of Lords (Lord Keith of Kinkel. Lord Ackner and Lord Browne-
Wilkinson) granted on 11 June 1992, from an order dated 22 Jonuary
1992 of the Court of Appeal (Neill. Woolf and Staughton L.JJ.) [1992]
Q.B. 656, The court allowed an appeal bv the defendants. Balfour
Beatty Construction Led.. Costain Civil Engineerime Lid.. Tarmac
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I W.LR. Channel Group v. Babfowr Beatty Lid. (HLL.(E-}

Construction Ltd., Taylor Woodrow Construction Holdings Lid.. Wimpey
Major Projects Lid., G.LE. Transmanche Construction, Bouvgues 5.A..
Lyonnnise Des Eaux-Dumez, Société Auxilinire d'Entreprses 5.A..
Societé Ceénérale d’Entreprises 5.A. and Spie Bangnolles 5.A., setting
aside an order dated 4 December 1991 of Evans J. and granting a stay
of the action.

o pestrain the defendants from suspending work relating to the cool
system in the Channel Tunnel in breach of their obligatons
construction contract dated 13 Awgust 1986, as vaned bv a
order dated 29 Apni 1988. Evans J. dismissed a
defendants secking the plaintiffs’ action 10 be staved un
the Arbitration Act 19’15 ding arbitration and. o
undertaking that they wou Eﬂ suspend work on
mlhnu.tpﬂqlhrplﬁmﬂﬂs 14 Ef.l.'lull notice of i

decided to make no order on the plain
interiocutory injunction.
The facts are stated in the opinion of

By a wnt dated 14 October 1991 the plaintiffs sought an :mmn@

icamon  for an

Anthony Grabiner .C and Mark
Gordon Pollock 0.C. and A

.C. Tor the plaintiffs,
for the dsfendants.

Their Lordships 100k time jot cofsideration.

:h l:h: observations contained in the ISpccch of my
d friend, Lord Browne-Wilkinson,

ed friend. Lord Mustll, 1. too. would dismiss the
also wish to express my agreement with the point rmsed by
and learned friend. Lord Browne-Wilkinson. Like him. [ am
rned that the jurisdiction to grant an injunction, which is unfettered
¢ statute, should be rigidly confined to exclusive categories by
cial decision.

Losp Jauscey ofF TuebicHeTTeE. My Lords, | have the advantage
of reading in draft the speech prepared by my noble and learned friend,
Lord Mustill. 1 agree with him, and for the ressons which he gives, [,
too, would dismiss the appeal.

Loxp Browwse-Witkmson., My Lords, 1 have read and agree with
the speech of my noble and leammed friend. Lord Mustill. For the
reasons which he gives [, too, would dismiss the appeal.

I add a few words of my own on the submission that the decision of
this House in Sisking [Owners of cargo darelv laden on board) v. Disros
Compania Naviera 5.A. |1979] A.C. 210 would preclude the grant of
any injuncticn under section 37(1) of the Supreme Court Act 1981, even
if such injunction were otherwise appropriate. If correct, that submission
woild have the effect of severely curtailing the powers of the English
courts o act in aid, not only of foreign arbitrations, but also of foreign
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e Channed Group v, Balfour Beatty Lid, (HLL.(E.j} [1993)

courts. Given the mternational character of much contemporary
litigation and the need (0 promote mutual assistance between the courts
of the various jursdictions which such lingation straddles. it would be a
serious matter if the English courts were unable to grant interocutory
relief in cases where the substantive trial and the ultimate decision of
the case might ulumately take place in a court outside England.

Section 37(1) of the Supreme Court Act 1981 provides: @J

*The High Court may by order (whether interlocutory
grant 4n injunction of appoint a recerver o all it
appears (o the court to be just and convenient to do

Despite the breadth of thess words, in the Sirking
down certain limits on the powers which it confers

plaintiffs were secking leave 10 serve the defem out of the
jurisdiction. The only ground on which the plaintiffy Could rely under
R.5.C., Ord. 11 was the then sub-rule {i) viz.\stthe writ claimed an
injunction against the defendants i ir assets within the
jurisdiction. Since the contract in n d afo exchusive

jurisdiction clause, the only inj
English courts in the ordinary co ofvevents would have been an
interiocatory injunction. In that rd Diplock said, at p. 256:

terms of legal art. The sub-rule
speaks of ‘the action’ @ ich a particular kind of relief, “an

mjunction’ is 50 resupposes the existence of o cause of
action on whi tnd ‘the action.” A nmght to obtain an
interlocutory in is not a cavse of action. [t cannot stand on
its own. It g dent upon there being a pre-existing cause of

defendant ansing out of an invasion, actual or

ign of the court. The nght to obtain am interlocutory
n is merely ancillary and incidental to the pre-existing
# of action.”

passage, read in isolation, sugpests that there are only two limits

e general power conferred by section 37 wviz. (1) that the court

ust have personal jurisdiction over the defendants in the sense that

they can be duly served either pesonally or under Order 11 {other than

sub-rule {i)); and {2} that the plaintifs have a couse of action under
English law.

However it was submitted for the respondents that two other passages
in Lord Diplock’s speech impose a thind requirement, viz. (3} that the
interlocutory mjunction must be ancllary to a claim for substantive
refief to be granted in this country by an order of the English court.

It was said that this third lmit is w0 be found in two other passages
in Lord Diplock’s speech, at pp. 254 and 256:

“[Section 37|, speaking as it does of interlocutory orders, presupposes
the existence of an action, actual or potential. claiming substantive
refief which the High Count has junisdiction to grant and to which
the interlocutory orders referred to are but ancillary.”

“To come within [sub-rule (i)] the injunction sourht in the
action must be part of the substantive relief to which the plaintiff's
cause of action eéntitles him; and the thing that it is sought o
restrain the foreign defendant from doing in England must amount

United Kingdom
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i W.L.R. Channel Group v. Balfour Besdty Led. (H.LAE. 1) " =

o an mvasion of some legal or eguitable nght belonging to the
plaintiff in this country and enforceable here by a final judement for
an injunction.”

On the basis of that alleged third requirement, the respondenis
contended that since the contract in the present case contains a foreign
arbitration clause which the Arbitration Act 1975, requires the action o
be staved, the court has no power (o granoi an interlocutory injunction.
Although the respondents have been validly served (ie., th
jurisdiction in the court) and there is an alleged invasion
appellants’ contractoal rights (i.e., there B & cause of acton in
law). since the final relief (if any) will be granted by the arbj
not by the English court, the English court, it &5 said, o
grant the interlocutory injunction,

In my judement that submission is not weil
nothing in the language e:mphﬂd by Lerd Diplo

d'nng.nvnlthtmndn:b].ranEnghshn:nu he two passages | have
quoted refer 1o the substantive rehef jbeigp !
court has jl.msdu:tm to grant” i!.u:l -

r_nfnrr_z hv final judgml:r.rt
relevant quﬁm:m 15 whether s court has power to grant the
it will in fact do so. Indeed, in many
time interlocutory relief is sought, o
ve proceedings and the grant of the final
relief will ar will mot ce before the English court. My noble and
ill, has demonstrated in his speech that in the
procesdings whether it s the court or the
such fimal determination will depend upon
applies for a stay. The same is true of ordinary
on & contract having an exclusive jurisdiction clause:
the de may not choose to assert his contractual right to have the
elewhere. Even more uncertain are cases where there = a
bt whether the English court or some foreign court is the forum
fiens for the litipation: i@ the English court not to grand
rlocutory rebef against a defendant duly served and based on a good
cause of action just because the English pml:::dm,;ﬂ mav subsequently
be staved on the grounds of forum non conveniens”

[ therefore reach the conclusion that the Sisking does not impose the
third limit on the power to grapt inteflocutory injunctions which
the respondents contend for. Even applying the test laid down by the
Sisking the court has power 1o grant interlocutory relief based on a
causs of action recognised by English law against a defendamn duly
served where such reliefl & ancllary o a final order whether 1w be
granted by the English court or by some other court or arbitral bodv.

Finally 1 should make it clear that | have merely been considering
the effect of the decision in the Sisking on the assumprtion that it
correctly states the law. The tests it loid down in absolute terms have
already received one substantial modification: see Castgnho v. Brown &
Root {U.K.) Lid [1981] A.C. 357; British Airwavs Board v. Laker
Alrways Led. [1985] A.C. 38, Moreover. in South Caroling Insurance
Co. v. Assurantie Masnchappif “De Zeven Provincien™ NV, [1967]

United Kingdom
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R i Chanmel Groap v, Balfour Besuy Lid. (H.LJE.) (1993
A.C. 24, Lord Goff of Chieveley (with whom Lord Mackay of Clashfern
agreed) reserved the gquesnon whether the law ps |aid down by the
Sizkina (as subsequently modified) was correct i restricting the power
to grant injunctions (0 certain exclusive calegories. With respect. |
share the same doubts as are there expressed and reserve the question
for consaderation when it anses.

Lorp Mustil. My Lords, since this is a long judgment [ will 5

at the outset my answers to the guestions posed in argument,
developing the reasons.

I, Should the action brought by the gppellants against the pesping
srayed?

lnnnnd:rmu:lummmdlhnuldhelmm:
inherent junsdiction of the court to inhibit prog [
breach of an agreed method of resolving dis ;
same conclusion as the Court of Appeal, but“bha d
therefore unnecessary o dectde wheth iy held by the Couri of
Appeal, the court would slso have p stay the action under
section 1 of the Arbitration Act . ) nevertheless briefly state
reasons for concluding, with som itafon, that such a power does
exmst in the circumstances of the case,

2. I there in fact any
mbpr:rrruﬂ'n'a}'hﬁr

In common wrr.h :
should be answers

rweent the parties with regard fo the

rt of Appeal I conclude that this guestion
affirmative.

3. Does the power o gran! @n imjunction o prevent the
res, aying work under an agreemens dated 13 Augusr 986
{“che coniract” ) ?

of Appeal held that no such power & conferred by section
| f the Arbitration Act 1950, and [ agree.
Ci

mrtnfﬁpp:nj:huhnhiﬂmtﬂ:n court had no power 1o grant
mjencrion under section 57(1) of the Supreme Couert Act 1981, As |
d it the Court of Appeal would in any event have dechned 1o
uphold the grant of an injunction. For my part | consider that such a
power does exist, but that it should not be exercised in the drocumstances
of the present case. Again, therefore, | reach the same conclusion as
the Court of Appeal but by a different route.
In the result | would dismiss the appeals.

I. Imeroducrion
{. The cormiract

The appellants are the concessionaires under a concession granted by
Her Majesty's Government and the Government of the French Republic
for the construction and operation of the Channel Tunnel.

The respondents are a joint venture of: (a) “Translink.” the members
of which are five Brifish construction companies. the first 1o fifth
respondents. who are themselves carrving on business in joint venturs:
and (b} the sixth respondents, G.1.E. Transmanche Construction, the

United Kingdom
Page 7 of 68

7
i

:

il

B

3

B8

E



rusry 1993

(1993

“lashfern
r by the
2 power
spect, |
Juestion

il state

o
L e
.Lghtm
: it the
te. It is

aurt aof

¥ state
=1 does

o fhe

‘ed by
public
mbers
1 fifth
‘MILe;
n. the

B

The Wesily Lyw Reports 5§ February 1990
269
1W.LR Channel Grosp v. Ballear Besity Lid, | H L) Lard Msstill

members of which are five French construction companies. the seventh
to eleventh respondenis.

Under am agreement dated 13 August 1986 (“the comstruction
contract™) the appellants empioved the respondents to design and
commussion the Tunmel.

The works to be carmied out under the construction coniract
divided into: (a) target works, (b) lump sum works, (¢) procureme
items. The target works broadly comprise the boring and lining of
three runnels, That work is more or less complete.

The lump sum works essentially comprise: (a) the deswgoNand
construction of the terminals at each end of the tunnels; ag 1 the
design. supply. installation and commissioning of mechytiedl and
glectiical fixed equipment in the tunnels and g { = fied

equipment” ).
There is provision in the contract for variatio ' % Clause

51 of the conditions of contract allows the % to “make any

variation of the form. guality or quantity of

thereof that may, in [its opmion, be des

such varation will In any way vitale '

clanse provides Ihllth:lpprllmui
agree the terms of the

agreement s reached, the
subject to certain exception, the

Whena the contract was, R , it was envisaged that the tunnel
i ing sysiem, but that it would not be

regt&ad at the ingly, the lump sum works origmally
im provision of such & system, but not the supply of
the mechanical eming the svstem itself. Later it became
apparent that system would be peeded, even at the opening.
Accordingly, ppellants Bsued o Variation Order No, 3 for the
provision a system. The order was confirmed in Apnl 19BE,
Ther= cooling system itselfl became part of the fixed equipment
and sum works.

present dispute arose, inter alia, because the parties failed to
_ the price for the variation and because of the discontinuance of an

and payment of sums due under it. In particular, clause 60(2) of the
conditions of contract provides for the contractor to submit monthly
statements including (in respect of the lump sum works) an estimate of
the likely value of lump sum works to be executed in that and the
following month. Clause 60(3) provides for the employer to review the
contractor’s swatement and to Bsue a “certificate of advance payment”
stating in relation to each of the items set out in the contractor’s
statement, what in the employer's opinion is the proper figure. Clause
&0(3) then provides that the amount stated as payable in the cenificae
of advance payment shall be payable on the first banking day of the next
month.

Clause 32 of the conditions of contract provides for the valuation of
wariations to the works, by reference to the rates or prices sei out in the
contract or in the breakdown of the lump sum price approved under the
contract; if none are applicable, the rates or prices ore o be agresd
between the parties or—failing agreement—fixed by the employer at
such rates or prices as in its opinion shall be reasonabie and proper.

agreement to pay the respondents on a cost plus basis: see
1@ . The coniract containg & oumber of provisions for the dsesiment

United Kingdom
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Lard Ml Chaane Group v. Haffour Bearty Lid, (H.LJE.0} | 193]

Clause 32{5) provides that il the contactor does not accept any rate A

or price fived by the employer under clause 31 as reasonable and

proper. the dispute shall be referred to a panel of expers for
determinmation under clause 67.

Clause 67 provides a3 follows:

“Settlements of disputes
“{1) If any dispute or difference shall arise between the employer
and the contractor during the progress of the works (but not aff
the issuwe of the maintenance certificate for the whole of thes
or the lasi of such certificates under clause &2{1)
abandonment of the works or termination or alleged teprminahy
the contract), then, subject to article 6(4) clauses 73{ @
and the rules of the procedure for the calling in of ;

{acting as independent experts but no
unless otherwise agreed by both the
within a period of 90 davs after bei
party to do so, and after such i
state their decsion im writing
emplover and the contractor
manner set out in clause A7

notice of the same to the
nel shall be constituted in the

“(2) The contractor Ery Casé continue to proceed with
the works with all du and the contractor and the employer
shall both give ith 1o every such decision of the panel
(provided that shall have been made umanimousiv) E
:ml:u and u shall be revised by arbitration as herinafter

imous decision shall be final and binding upon
the contr d the employer unless the dispute or difference has
to arbitration as hereinafter provided.,
ject to article 6(4) of the contract agreement. if:
her the employer or the contractor be dissansfied with anv
decwion of the panel given under clause 67(1), or
1i¥ the panel shall fail to give a unanimous decision for a peniod of
days. or such other period as may be agreed by both the

s@ employer and the contractor, after being requested by cither party

&

@.

to do 5o, or (i) any unanmous decison of the panel @5 not given
effect in accordance with clause &7(2) then either the emplover or

the contractor may within 90 days after recenving notice of such G
decision or within 90 days after the expiration of the said period of

90 davs or such other period as may be agreed by the emplover and

the contractor (as the case may be) notify the other party in writing

that the dispute or difference is to be referred to arbitration. If no
such notice has been given by either party to the other within such
periods, the panel's decision shall remain final and binding upon the H
parties. . . .

“Hl All dispures or differences in respect of which a notice has
been given under clawse 67(3) by either party that such dispute or
difference is t0 be referred to arbitranion and any other dispute or
difference of anv kind whasoever which shall anse betwesn the
employer or the Maitre d'Oecuvre and the contractor in connection
with or arising out of the contract, or the execution of the warks or

United Kingdom
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| 1# R3] I WILE Chanmel| Growp v, Halfoar Reatty Lid, (H.LAE. Lasardd Blmanill
oy rate 5 | oA after their completion and whether before or after the termination,
de and abandonment or breach of the contract shall be finally settled under
ris for the Ruoles of Conciliation and Arbitration of the Intcrnational
Chamber of Commerce by three arbitraiors appointed under such

Rules, The emplover and the contractor shall each nominate and
nwuininulrhdmmr:ndth:mininﬁ:iumlhlﬂhclppninmdhyo

iplaver the International Chamber of Commerce. The seat of such
i i B|B arbitration shall be Brussels. Save as provided in clause 67(3).

works said arbitrator’s shall have full power to open up. mmnndré’

after ! oy decision, upmmmmﬁnmmummn

Gon of { emplover andlor the Maitre d'Oeuvre. Neither b

44 lmﬂmhmdmghﬁmmmmmt?n\ =

&L, of arguments put before the panel for the purpose g his

c il sard decision. No decision given by the panel i noe with

the foregmng provisions shall disqualify a of the panel

ce before the

from being called as a witness and giving
u_-bi.u-n.tnris an any matler whatsoever 1

l.lll:gtd to be complete.
DD provided always that the obls -a of the employer and the
{ by n of the arbitration being

i o works, "

ithe corresponding French version i nol

before your Lo ) provides as follows:

to apply to any competent ;|ud1r::|:l n.ulJmﬂnr for
[VATOTY MEXsures, mdthﬂﬂi.nﬂnntbﬂmdmng
infringe the agreement to arbitrate or to affect the

1 ol F = [ powers reserved to the arbsoramor,”
iod of : *Article 24 . o
h the { “1. The artnu.l award shall be final. 1. By submirting the
dispute to the International Chamber of Commerce, the parties
patsy shall be desmed to have undertaken to carry out the resulting
g award without delay and to have waived the right to any form of
: appeal insofar as such waiver can be validly made.™

nd of Clause 68 of the contract is to the following effect:

f;:l:d “The construction, vahidity and performance of the contract shall in
1# nﬁ all respects be governed by and interpreted in accordance with the
S Sl principles common to both English law and French law, and in the
ok The absence of such common principles by such peneral principles of
H H mernational trade low as have been apphed by nmatonal and
Aas international tribunals. Subject in all cases. with respect 1o the
s works to be respectively performed in the French and in the English
i part of the site, to the respective French or English public policy
:"':‘:; (ordre public) provisions.”
sction It is common ground that the first stage of the procedure—reference
ris or 10 the panel of experts under clause 67(1}—is not itself an arbitration

United Kingdom
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Lasrd Mussiall Chamnel Group v, Balfour Bearry Lid, (FLL.JE.J) [1993) WL
within the Arbitration Act 1973, but that the second stage is an 4 A i
arbitration. of bu
oblige
2. The dipu -
Variagtion Order Mo, 3 was psued on 16 November [987 and matter
confirmed as an order under clause 31 on 29 Apnl 1938, and the partigs Octob
emtered into discussions as to the price payvable in respect of tf B B Af
vanation. The extent of the work was not fully defined. In Degémb 7 Octi
1989, the respondents indicated thar the programme required. g confirr
order pipeline materials in the very near future. and the ré presen
asked that the appellants fund the commined cost of pr ‘ carryir
interim basis pending final agreement on the total ﬂlue The theres.
appellants agreed to this expressly on the basis tha-d an mterim C Me
measure until a final price was senled. Pmor 1991, the o the
respondents therefore billed. and the appella on a cost plus charac
The parties were unabie to reach garding the price of reason:
Variation Order No. 3. By the end of » parties’ estimates (in This cl.
[985 walues) were respectively £112 ndents) excluding the the de:
cost of additional delay and dm."u d £78m. (the appellams). D D that un
inclusive of delay and dlsmptlnu case excluding building and appella
civil works, aquipm
Therefore, by letier da rch 1991, the appellants informed intimal
the respondents that th no longer continue with the inrerim on the
arrangement and indics they would thenceforth sue certificates lodged
of sdvance pavment on s estimates of value. The appellans E g decision
stated that they ling 1o discuss the matter further but that in 30 Sep
the event that t was not possible the appellants would have no substity
option but iz pursuant to the contract. ACCOLUTE
From appellants issued its monthly certificates and made pursian
their monthls viments on the basis of their own estimates of value.

beginning of March and the end of September 1991, seven The litic

such thly payments were made. The respondents sought payment F F

basis of their own estimates of value, thereby making clear thar 14 Octo
¥,did not accept the appellants’ valuation. Neither side referred the

nee on valuation to the panel for derermination by it under clawse :1&:
. By the end of July 1991 the respondents had made a submuission 10 und
the appellants climing a nght 1o a “reasonable sum™ in respect of the G Lhe
whole of the fived equipment works. G W
By September 1991, the cumulative difference berwesn the sums athy
applied for by the respondents (excluding sums relating 1o delay and Thee:
disruption) and those paid by the appellants amounted to about £]7m. Cirmai
f(in 1985 walues). The respondents claimed 10 have besn approaching a “(1
point at which the amount cerified would not even cover the cosis g ]
which they were incurring by, and that this point was ultimately reached H H :ﬂ‘;
in Movember 199]1. The appellants claim that this is not correct. h
By letter dated 3 October 1991, the respondents required: [a) that .
the appellants agree to respondents proposed figure for the construction -
of the Sangatte buildings (part of the cooling system works excluded On 1
from the estimates); and (b} rhat the appellants pay the respondents in all furtt
full in accordance with the amounts applied for in respect of all cooling Arbitrat
waorks, pending the final valuation of Vartatnon Order No, 3. eleven o
Wi,

United Kingdom
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Unless the llants agreed to these requirements in writing at close
ﬂfh‘[ﬁﬂﬂlﬂl%lﬂl?,?ﬂﬂﬂhlﬂl the respondents :'gu.ld Sl
obliged to suspend all work relating 1o the cooling system.™ The letter
uﬁummdnwthtrppdluu‘mﬁmm“mvmmﬁm
comequences” which would ensue, and it itemized some of them. The
mmrwumﬁﬂypuhhmndmth:ﬁm:hprmlndmmnn?:ndﬁ
October 1991,

After correspondence between the parties in the week commencin
7 October 1991, the respondents wrote on 14 October 1991 effectivel
confirming their position. On the same day, the appellants issued

present procesdings for an injunction to restrain the respond
mnmmmum:ﬂLﬂurmpnn:Enudﬂnullhmm

thereafter suspend the cooling system works. \
Meanwhile the respondents had submimed & claim Lﬁgpﬁﬂmh

to the effect that there had been such a fundamen 1o the
character of the works that the onginally agresd prce was no
lnng:rapph:ubh m:i:hlt:hejwen: accordin i o be paid a
reasopable price for the fixed :quq:m:m wo cost plus basis.
This clatm led to a reference resuld fy four months after

the decision of the of Appeal in
that unless the parties could reach an
appellants should make large extra
equipment. Having received thi
intimated to the appellants id not intend to suspend works
on the cooling system. H on 23 Apnl 1992 the

lodged a reguest for the 1.C.C. seeking to set aside the
decision of the panel. o an award made by the arbitrators on
30 September 1992 t aside the decision of the panel and
substituted a 0 the retention by the respondents, for the

pursuant 1w ision of the panel.

mmluflhl:u§ i5, of the amounss thus far paid by the appellants
The lin

n the present action was msued by the appellanss on

14 r 1091, The relief clamed was as follows:
1 §]§:m an injunchion restroining the defendants and each of them. by

vES, ﬂ::l:i.r.n'u.nn.mqﬂ.umbmanh of their obligations
under an agreement in whting dated 13 Augost 1986 made between
the plaintiffs and the defendants (‘the comtract’) from suspending
work relating 1o the coohing system: (b) Costs: (c) Such further or
other rebief as 1o the court seems just,”™

Three days loter the appellants issued an application n the
Commercial Court for;
“{1) an injunction restraining the defendants and each of them. by
themselves, their servants or agents in breach of their obligations
under an agreement in writing dated 13 August 1986 made between
the plaintiffs and the defendants (‘the contract’) from suspending
work relating to the cooling system. ™

On the same day the respondents issued a cross-application fo sty
all further proceedings in the action pursuant to section | of the
Arbitranon Act 1975, There followed in short order an exchange of
eleven affidovits, supported by hundreds of pages of exhibits. These

Vol 2 iz

O
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Lard Mustill Chanmel Greap v. Balfour Demcty Lid. (HLLGE.§ | B3]

prepared the ground for a hearing before Evans J. at the conclusion of 4
which on 27 Nowember 1991 l:h!: judge read a prepared judgment.
leading to an order that: 1. upon the present respondents undertaking
nol to suspend work on the cooling system without giving the appellants
14 days’ motice, no order should be made on Eurotunnel's application
for an injunction. Without this undertaking Evans J. would have
granted an injunction. 1. The application by the respondents for a stay
of the action was refused.

There followed an by the respondents, which was
the Court of Appeal (Neill, Woolf and Staughton L.1J.)
days commencing on 18 December 1991, On 22 January 1992
nfhn:ﬂl[l'iﬂ'!] Q.B. 656 handed down written judgments, i
the leading judgment was that of Staughton L.J. the
judgment of Evans J. the court stayed the action. It an

respectfully suggest o your
difficult matter through from
the conclusion of judgment i

thres months reflects the credit on all concerned,
E
3. The legislative
The centre ute is section 1 of the Act of 1973

to an arbitration agreement to which this section
v person claiming through or under him, commences
proceedings in any court agamst any other party to the g
ent, or any person claiming through or under him. in respect
v matter agreed to be referred. any party to the proceedings

pi::dmpuru.kmgmnm:rn:mmm:pmmﬁngapphmfh:

i
E% at anvy time after appearance, and before delivering any

:nurttumul:hl:pmm-chn gnd the court. unless satsfhed that
the arbitration agreement is nqu and void, inoperative or incapable
of being performed or that there is not in fact anv dispute berween G
the parties with regard o the matter agreed o be referred, shall
make an order staying the proceedings. (2} This section applies to
any arbitrabion agreement which is not a domestic arbitration
agreement. and neither section 401} of the Arbitration Act 1950
not section 4 of the Arbitration Act (Northern lreland) 1937 shall
apply to an arbitration agreement to which this section applies. . H
(4) In thes section “domestic arbitration agreement’ means m
arbitration agresment which does not provide. expressly or by
implication, for arbtration in o stote other than the United Eiul::h:m
and to which neither—{g) an individual who is a national of. or
habitually resident in. any state other than the United Kingdom:
nar (&) 3 body corporate which B incorporated m, or whose central
management and control s exercised in. any state other than the

United Kingdom
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2 W.L.R. Channel Group v, Balfsur Bestty Lad. (HLLE.0) Lard Mmstill
United Kingdom: is a party at the tme the proceedings are

commenced.

Mext, there is section 12(6WA) of the Act of 1950;

“(6) The High Court shall have, for the purpose of and in relation
to 3 reference, the same power of making orders in respect of .

(k) interim injunctions or the appointment of & receéver: as it hn
for the purpose of and in relation 10 an action or matter in the Hi
Court . . ."

Rg[mum:humﬂninnmmmtﬂiﬁh!ﬁﬂfﬁér
Jusisdiction and Judgments Act 1982:
*{1) The High Courn in England and Wales or No
shall have power to grant intenim relief wh
have been or are to be commenced in a contractr
ﬂwurﬂtﬂhgﬁﬁﬂﬁ'hlm&ﬁu- medom other than
that in which the High Court in question exgfoised, junisdiction; and
{b:llll:?u:nrwiutu:mﬂc::dizgw "
the scope of the 1968 Comvention p
{whether or not the Convention hasN\ef
proceedings). . . . (3) Her Majgsty\miy by Order in Council
Eﬂmdthl:puwc:rlnpmmt:r ed by subsection (1) so
2s to make it exercisable in o' 10 proceedings of any of the

interim redef i n ta arbitration proceedings may provide for
provision of section 12(6) of the Arbitration Act
21(1) of the Arbatranon Act (Northern Ireland)
tent that it is superseded by the provisions of the
27} In the= section ‘interim relief.” in relation o the
i England and Wales or MNorthern Ireland. means
relief of any kind which that court has power to grant in

a) a warrant for the arrest of property; or (B) provision for
obtaining evidence.”

&ﬁ%’mp refating to matters within s junsdiction, other than—

Mo order in council has vet been made under section 233} e).
Finally [ must refer to section 37(1) of the Sopreme Court Act 1931:

“The High Court may by order (whether inerlocutory or final)
grant an injunction or appomt a receiver in all cases in which it
appears 1o the court to be just and convenient to do so.”

I[1. The applicaton for a say

There are two ways in which the respondents seek to uphold the
grant of a stay. First. on the ground that the dispule is between parties
“to an srbitration agreement to which this section applies.” and thar the
dispute between them 5 “in respect of any marter agreed o0 be
referred,” within the meaning of section 1 of the Act of 1973, so that
the court is obliged @ sty the action. Secondly, because this is an
appropriate case m which to exercse the inherent power of the court 1o
stay proceedings brought before it in breach of an agreement 1o decide

O
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Laard Mumsrill Chanmel Group v. Balfour Besery Lid. (H_LJE.1) [ 193]

disputes in some other way. Whilst proposing both solutions Mr.
Pollock for the respondents showed little warmth for the second; no
doubt because it offered his clients a remedy which was discretionary, in
contrast to the mandatory stsy under section |. Mevertheless, [ am
satisfied that this is the correct route, and that the court Aot only

a discretion to grant & stay in such cases such as the present,
but also that this is a remedy which ought to be exercised in the present
Case.

First, as to the existence of the power to stay proceedings in 2
which comes close to section | of the Act of 1975, and yet falls
either because of some special fearure of the dispute-resolutio
or because for some reason an agreement to arbitrate cannot im
or effectively, be appiied to the dispute in quesoon. [t is
reponed case 1o this effect was cited in argument, and | 5
which has subsequently come o light, namely Eiri Fi v, NM.B
{U.K) Led [1987] 1| WL.ER. 1110, the coun i
extstence of the power did not in fact make *g g satisfied
however that the undoubted power of the cg
under the general jurisdiction. where an acne
agreement to submit disputes to the adjfids
provides a decisive analogy. Indesd ung
power 1o stay in such a case denved
notion was repudiated in Ra
for Alr [1944] Ch. 114, but th
Thus, per MacKinnon L.J., ot

Gnate that the power and duty of the
on the grounds of a foreign junsdiction E
nder section 4 of the Arbitration Act 1889,
nd duty arose under a wider general principle,
Surt makes pe abide by their contracts, and,
strain a plaintiff bringing an action which he

of his agreement with the defendant that any
disp tween them shall be otherwise determined.”

in cases before und after 1944, per Atkin LJ. m The
19227 11 LLL.Rep. & and Willmer 1. in The Fehmarn [1957]
JeR. 815, 819, approved on appeal [1958] 1 W.L.E. 159, 183, |
m:l reason why the analogy should not be reversed. If it is
prnpn.u.t: to enforce a foreign jurisdiction clause under the general
¢ powers of the court by analogy with the discretionary power under what G
is mow section 4(1) of the Act of 1950 10 enforce an arbitration clause by
menns of a stav, it must surely be legitimite o use the same powers (o
enforce a dispute-resolution agreement which is nearly an immediately
effective agresment Lo arbitrate, albeit nmot quite, | would therefore
hold that irrespective of whether clause 67 falls within section | of the
Act of 1975, the court has jurisdiction o stay the present action,
My Lords, | also have no doubt that this power should be exercised H
here. This is not the case of a jurisdiction clouse, purporting o exclude
an ordinary citizen from his access to a court and featuring inconspicuously
in a standard printed form of contract. The parties here were large
commercial enterpnses, negonating ot arms length in the light of a long
experience of construction contracts. of the types of disputes which
typically arise under them, and of the various means which can be
adopted to resolve such disputes. It is plain that clause 67 was carefully

Eul‘

M mi

i
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dutions Mr. 5 A drafied, and equally plain that all concerned must have recognised the

second: no potential weaknesses of the two-stage procedure and concluded that
retionary, in | dupiltﬂ::mﬂl:l:m:blllﬂmufprlﬂi:lldﬂnﬂpmrﬂt@
eless, | am alternative of procesdings before the nationsl cours of England
rt not only France. Having made this choice | believe that it is in accordance
:he present, { cnly with the presumpiion exemplified in the English cases cited
the present that those who make agreements for the resolution of di
B 1 show good reasons for departing from them, bl:tlhu'mﬂl
% in & case of the orderly regulabion of international commerce, that
falls short to take their compaints 10 the experis and if necessary to
ion clause, that is where the appellants should go. The fact
mediately, find their chosen method oo slow 1o suit their , @10 my way of

o
4

thinking quite beside the potnt.
Since this conclusion is sufficient 1o upholg isson of the Court
o 1o

" M. B c of Appeal to stay the action it would be posdib pass to the next
iming the Bsue. Since, however, provisions in the v shape a3 claupse &7
1 satisfied | are common in the construction indy d since the meaning of
oceedings section 1{1) of the Act of 1975 the subjeci of elaborae
breach of argument. it & right 1o make son 5 s on the question whether
g court {as the Court of Appeal has he e court has, independently of any
fthetthe D D mh:::mpcru:rhnthlh:nt‘u:mmrtun]:h:mmd:r
stet. This section 1. Th:mhp:ln% . but limitations of space forbid a full
ntained. I furst recall the the subsection:
; =If any rhitration agresment . . . commencss any begal
v of the t pml:l:l:d1 rr::pﬂ::ufnﬂymm:ip'::dmhl:r:f:rmd..
mdiction E E make an order staying the proceedings.™
;éﬁ argument on this subsection was confined to the words
5. and. agrecment.” These words are not clear, and there is
hl:dll'i; ' tiagl force in the submission that clause 67 is not {in the words of
hat any ! of the Act of 1973} “an agreement . . . to submit to arbitranon
! t or future differences,” but an :lpu.-mnnt to submit such
F ; i r:n:ulnrﬂn]uﬂunhylpinﬂnfﬂp:m,ﬂuarbiuﬂmptnui:ﬁng
(- T no more than & contingent form of sppeal—such as. the Commercial
[1957] Court would provide in a reference falling within the Arbitration Act
163, | 1979. Whilst acknowledging the force of this argument, if the words of
| S the sectiom were the only sowrce of uncermainty I would have been
sneral prepared without undue difficulty to hold that clause 67 is “an arbitranon
r what | G agreement.” What has given me much more reason 1o hesitate 5 the
use by i nature of the relief which the count is empowered and bound to accord,
ers 1o | when an action is brought which falls within section 1{1): namely, “an
lemtely ! order staying the proceedings ™ The problem can best be illustrated by
refare i reference to the words of the New York Convention on the Recognition
of the i and Enforcement of Foreign Arbitral Awards, 10 June 1958, which was
, g the impetus for the cnactment of the English legislation. Article [1.3
3;2 H provides as follows:
Lm? “The court of a contracting state. when sezed of an action in a
large matier in respect of which the parties have made an agreement
long within the meaning of this article, shall, at the request of one of the
vhich parmies, refer the parties to arbitration. unless it finds that the sad
0 be agreement is null and void. imoperative or incapable of being
Aully ptorad United Kingdom
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What springs to mind a1 once & that the application of this formula
to clause 67 reguires the court (o do the impossible, namely to refer the
dispute to the arbitrators, whereas it & to the panel of experts that the
matier must first be sent if it 5 0 be sent anywhere at all. [f the
English legislation had followed the Convention, as strictly speaking it
should have done, it would have been hard 1o resist the conclusion that
the duty to stav does not apply to a situation where the reference o the
arbitrators is to take place. if of afl, only afier the mamer bas been
referred to someone else.

In the end | have come (o the conclusion that the different
nfrhtﬂ::dmnmmnpaillmmnmnm The Conventon en

. somewhat similar to the former English
l:rg:tjr in disuse where the order of the coury called o
reference to arbitration o which both parties were at
remitted. Instead, the Act requires and empowers
more than stay the action, thereby cutting off th
method of enforcing his claim, It &8 then wp to
mumnrhiu:ﬂnninmﬁm.buﬂh:dm&

50 he loses his
claim.

My Lords, this is a real, not simpiv a istinction and | have
come to believe that it results from a ice by the legislature
berween the two different waws of effect to an orbitration
agreement. The idea of a nce was mooted before the
great reforms of the 1850s, but was in favour of the discrenonary
Law Procedure Act 1354
(17 & 18 Viet. ¢ I.E}.Th@ not only in the
Arbitration Act 1389 ( ict. ¢ 49} bur also in the Acbitration
Clauses (Protocol) Ithtpurpuuﬂhhh:hwutﬁmeﬂmm
the League of Nau I nf September 1923, notwithstanding
that the lamer (K of 1958) required the courts of the
member state, (o stay the acnon, but to refer the matier to
arbitration. @‘ see the same contrast between the New York
Copventi e Act of 1975, In the light of the history which [
have s lieve that this was not an accident of drafting, which
mi ire the Act of 1975 to be interpreted in the same sense os the
un Convention, but the ouicome of a deliberate chaice. If so,

no reason o read section 1(1) as meaning anvthing other than

i says, and since it is perfectly possible 1o stay the action without

g the matter to arbitration, my principal difficulty in applying
section 1{1) 1o clause &7 is resolved.

Thus, | would be willing 1o hold, m company with the Couri of
Appeal, that the respondents are entitled to a stay under the Act of
1975, but prefer to reach the same practical result by what seems to me
the simpler and more natural route by way of the inherent jurisdiction.

[mm:ddhrwayuflmmmmummmmu:hprmd
during argument by examples of vanous forms of claims, against which
one or other conclusion was © be tesed. Valuable though these were
as o means of focusing attention, | shall not explore them here, partly
because it could be impossible to do justice to them within a reasonable
compass, but more imporantly because it i§ inappropriste o rule on
issues which are not now for decision. | will however state that [ have
found nothing in them which raises doubts as to the conclusion just
expressed. and that all of them seem capable of a practical solution by
the deployment of cither the power under section 1(l), as thus

b |
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B applies to clause 67, a stay should nevertheless be

C common ground that this doctrine is cap
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A understood; or the inherent power to stay; or both powers successively;

incapable of being performed . . .” in section 1{1}.

[I1. The existence of a dispure Q‘

The appellants submit that even if sectom 1 of the Act o

or the admittedly rather delphic words “null and void, inoperative or 0

“ﬁmum;mlmmydhpuuhmmdupamwh
matter agreed o be referred.” In summary, they say

their stance in threateming 1o stop work
purporting to keep the contract in exmstence, n
within the cwvilian doctrine of “I‘::m:pﬁun

provision in the contract; and that such
found in the words of clause -ET{H

shall mﬂmc:summumu:m 3
diligence . . .” Thus, :umrdm;
have no uu at all, pnd since

h the works with all due
: ats, the respondents really
:nuﬁumere:mnmbemy

sgard to the mamer agreed 1o be
referred.”

It will be recalled th
to a mandatory stay

5 Jualification on the right of the defendant
3 origin in the MacKinnon committes

i report.

Beport of Commi o /om-the Law of Arbitration (1927} (Cmd. 2817},

under the chai pof MacKinnon J.. paragraph 43 of which read:
“Our an been called 1o a point that anses under the

Clauses (Protocol) Act 1923, Section 1 of that Act in
o a submission 1o which the protocol applies deprives the
rt of any discretion as regards granting the stay of an
v It i said thar cases have already not infrequently arisen,
(e.g.) a wnit has been issued claiming the price of gpoods soid

nd defivered. The defendant has applied to stay the action on the

und that the contract of sale contains an arbitration clause. but

i gro
$ *  without being able, or condescending, w0 indicate any reason why

he should not pay for the goods, or the existence of any dispute to
be decided by arbitration. It seems absurd that in such a case the
English court musi stay the mcoon. and we supgeest that the Ac
might at any rate provide that the court shall stay the action if
satisfied that there 18 a real dispute 10 be determined by arbitration,”

In recent times, this exception to the mandatory stay has besn
regarded as the opposite side of the coin to the junsdiction of the court
under BL.5.C., Ord. 14, 1o give summary judgment in favour of the
plaintiff where the defendant has no arguable defence. [f the plaintiff 10
an action which the defendant has appiied to stay can show that there is
po defence to the clim. the coort &= emabled at one and the same ome

H 1w refuse the defendant a siav and o give final judgment for the

plaintiff. This junsdiction, unigue so far as | am aware to the law of
Engiand, has proved 1o be very usefol in practice, especially in times
when interest rates are high, for protecting creditors with valid claims
from being forced into an unfavourable settlement by the prospect that
they will have o wait untl the end of an arbitration in order to collect
their money. [ believe however that care should be taken not o
confuse 3 situation in which the defendant disputes the claim on gyHRdY Kingdom
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Lavred s il Chamnel Groap v. Balfour Deagty Lad. (HLLGE.§) (193]

which the plaintff is very likely indeed to overcome, with the situation
in which the defendant is not really raising a dispute ac all. It is
um:m:yhrprmntpmﬂmaphum%mmdq::me
in my opimon the position on the facts of the present case s quite clear,
but | would endorse the powerful warnings against encroachment on the
parties’ agreement (o have their commercial differences decided by their
chosen tribunals, and on the international policy exemplified i the
English legislation that this consent should be honoured by the courts.
given by Parker LJ). in Home and Oversear [nsurance Co. Lid v,
Mentor Insurance Co. (UK. ) Lid [1990] 1 W.L.R. 153, 158-159, and
Saville J. in Hayter v. Nefson [1990] 2 Lioyd's Rep. 265.
Approaching the matter in this spirit | must ask whether the

matter embraced in the writ, namely the guestion
respondents should return to work, s the subject of a dispute.
that there are numerous areas of dispute on the events i

" threat to leave the site does not of cou
that there s a dispute about the central ssue, nar
doctrine of “'exception d'mexecution” has been

the facts justified its application. That the
imemational trade law which s made applica the comtract by
clanse 68 is common . and it is also cof ground (at least for

lh:]:m'pmnufﬂ:m:pmu::dmp]ﬂlm i
excluded by consent. Beyond this, b
odds, and so also are their experts of
the count has sufficient material, ig

to decide the matter here and-ag
agree. U-"h:d:u:hepnml and

on this is that an English court could not
light of affidavit evidence alone that the

appellants’ claim ; e that there is nothing to arbitrate,
There would of the expens, and once one
reaches this is perfectly obvious thar the qualifying words in
section 1 apply. and tha: there & no reason to withhold a stay,

“interim relief under secrion 12(8) of the Act of 1950
. the question has been whether the appeilant's claim for a
on should be allowed to proceed to tmal in the High Court.
shu'nl:l. the exercise of the discretion to grant an interiocutory
| trial will be governed by well established rules, and
ﬁuquﬂ'ﬂnmufpnnﬂp&:wﬂlm If. however, as 1 believe to be the
case the scoon should not in the absence of some unforeseen fumure
difficulty in the operation of clanse 67 be permitted to go forward, a
difficult and important question will arise concerming the power of the
court to order the respondents back to work pending the decision of the
panel or, as the case may be, the arbitrators. The appellants base their
claim for an injunction first on the special powers conferred by section
12{&)(A) of the Act of 1950 and secondly on the general power of the
court 1o grant an injunction under section 37(1) of the Supreme Court
Act 1981. These different foundations for the claim raise entirely
different issues, which call for separate consideration.

The main problem with the claim based on section 12(6Mk) is to
decide whether this provision has any application at all 1o an arbitration

United Kingdom
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: situation A agreement of the type contained in clause 67 of the construction

all. It is
pth, since
e clear,
‘nt on the
4 by their
:d m the

e courts, B B ahroad.

Ld. W,
-159, and

= only
v the

The fact ¢ C ap:m:qllnmﬂ:millh:dispumm"ﬁ

coniract. The respondents say that it has none, because the clause
contemplates a foreign arbitration which is outside the scope of this 0
parucular part of the Act of 1950. The Count of .ﬁ.ppnl ::nq:rt:d
contention. If the respondents are wrong on this pomt ot wil
necessary o consider whether the discretion created by section
should be exercised in a special way in relation 1o arbitrations {

It is by now firmly established that more than one nat
law may bear upon an mtermational arbitration. Th

proper law which regulates the substantive rights
parties to the contract from which the dispute has friber i
this may differ from the national law governin e Watetpretation of the

up 1o the may also differ from the national law which the” parties have expresely or
1 I itself by implication selected o povern the pelationship berween themselves
sther the and the arbitrator in the conduct of th bitration: the “cumal law™ of
» whether the arbitranon, as it is often called. STh Hon contract provedes
n of the an example. Th:pmpﬂ'mhm niﬂmmnmhrh:liw if
ntract by such it can be called, choseg.in 68. But the cural law must |
tleastfiop D | D b:Eb:\l:b:l‘Juh'lrnl'B '}Ith:mmnj'mm:tlmubtm
¢ of being uplmdmm:mh Tiph hnhl:umﬂ::lrwul'ﬂmpmr_whuz
harply at the arbitration is © b .mth:uh;:umutm::p{m.tﬂ:m:uf
=sted that ! this kind, or at least €0 o, ve: strong pointer in the agreement 1o show
ffidavits, f that such a m::ndnmlh:uﬂumumﬂutth:putﬁm
mable o mnm:ﬁn;m ar in a particular place consented to having the
mexpert g B i s\governed by the law of that place is irresistible.

edge and one of more national laws may be relevant
“hat does \ nrprﬂalrﬂrlmpimdlrchmnb}rmpummpm
souald mot | the aspects of their relatonship. As such, thevy govemn the
that the i from within. But national laws may also apply ab extra.

éfs}?%

e junsdiction of the national court is mvoked independently of

prior consent by the parties. An obvious case exisis where the
claimant, in face of an arbitration agreement. brings an action before a
tonal court which must apply its own local law to decide whether the
action should be staved, or otherwise interfered with, Equally obvious
15 the case of the national court which becomes mvolved when the
successful party applies to it for enforcement of the arbitrator’s award,
But 3 national court may also be invited, as in the present case, to play

rlocutory & secondary role, not in the direct enforcement of the coatract o
ales, and arbitrate, but in the taking of measures 10 make the work of the chosen
o be tha tribunal more effective. Here, the mamer i before the court solely
‘n foture becagse the court happens to have onder its own procedural rules the
rward, a power 10 assert & personal jurisdiction over the parties, and 1o enforce
=1 of the protective measures against them. Any court satisfving this requirement
n of the will serve the purpose, whether or not it has any pnor connection with
gse thewr H H the arbitral agreement or the arbitration process. In the present case.
¢ Section the English court has been drawn into this dispute only because it
=r of the i happens 10 have termitonal junsdiction ower the respondents, and the
ae Court 1, means to enforce its orders against them. The French court would have
entirely served just as well, and if the present application bad been made in
Paris we should have found the French coumt considering the same
(k) s 1o quﬂ.:imuhﬂ:hnmumdmthi:qppﬂl,hﬂtfmnutﬁﬂ:mm
“Ditration perspecLive. United Kingdom
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The distinction between the internal and external application of A
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national arbitration laws s imporant. In my opinion, when deciding

whether a statutory or other

e capable of

exercised by the

English court in relation to clause 67, and if it is 50 capable whether it
should in fact be exercised, th:mmtshuuhihnummﬂymnund
that English law, like French law. is a stranger to this Belgian arbitration.
and that the respondents are not before the English court by choice. In

such a sitmuation the court should be wery coutious in its approach both B B

to the existence and to the exertise of supervisory and supportive

mieasures, lest it cut across the grain of the chosen cural law,
nt instance [ believe that we should approach
section 12 of the Act of 1950 by asking: can Parliament have inten

Thus, in the

O

that the power to grant an intenm injunction shouold be exercised

respect of an arbitration conducted abroad under a law which s C C

law of England? For an answer to this guestion one must look
origins of section 12, which lie in section 2 of the Arbitration

This provided:
=2. A submission, unless a contrary intention s ex

shall be deemed 1o include the provisions

Schedule 1o this Act . . "

The Schedule compri
of these (paragraphs (a) and (b)) re
arbitral tnbunal. Those imposed by para
concerned with the time for making

of documents, and

therein,
the First

mmp-::ﬁuush with the examinat p‘:lrl.it-:! on oath., with

dnupwhmhdnﬂﬂgdtgtﬁt::

umpin may require
examine on oath @

r than the

duty to “do all other g E

i the reference the arbitrators of

) empowered the arbitratoms
parties. Paragraph (&)

5.0 be final and binding, and paragraph (i)
i make onders for costs. and to mx or settle

sbolutely plain for two reasons that Pardiamemt F F
ded’ these provisions to apply to a foreign arbitration.
mthuﬂumm:umﬂummmmmake:hm

nn-nldtl.:hs discovery andufdm for costs.
Becondly, section 2 of the Act of 1889, uniike section 12 of the Act

of 1950. was concerned exclusively with the internal conduct of the

@utﬂmuu and not at all with any extemal powers of the court. | Gan

see no reason why Parlisment should have had the least concern o
regulate the conduct of an arbitration carried on abroad pursuant to

foreign arbitral law, Furthermore, it was expressly stipulated in section H H

28 that the Act of 1889 should not extend to Scotland or Ireland. It is
absurd to suppose that Pachiament should have intended that the same
French arbitration should ar the same time be subject 1o imphed terms
under English law but not under the law of Scotland. | do not believe
that mn such o situation either law was intended 1o apply.

When we tiira 50 the Act of 1934, which introdoced a miscellaneous
series of amendments, we find that the list of starutory implied terms

United Kingdom
Page 21 of 68

The Wesk|

IW.LR
relating
the Act
provid
Act of 19
(1)
refer
purpi
The p
oul in ser
“the ¢oun
the list (s
o see the
would nm
#Cions in
legislature
in

respect
31 of the |
of s term
arbitration:
In thes.
court woul
af the Ao
Act of 195
SOME NSk
the effect o
I=gislation
terms of the
1889 and 1
that since |
12(6}k) to
respect of f

V. An i

I turn to
of the Supr
from the au
which are &
efficacy of
designed an
sifuations, r
making of a
spirit of the
enforce such
the section 1
which proper
the arbitrats
injunction bu
decides whet
of it. Accord
SECTion 1.{&]
justified n m
would be eqg



e

=
i
S
Fetwazry 1993 The Weszly Law Hepors § February 1993
283
[1%93) IWLR Chasnel Groug v. Balour Beatty List, (H.LJE ) Lasrd Sisill
plication of 4 A relating to the powers of the arbitrators, contained in the Schedule 1o
:n deading ' the Act of 1889, was enlarged by the addition of powers to order
-sed by the specific performance and make an intenm award. In addition, section B 0
whether it ! provided that in relation to the matters set out in this Schedule to th
ly in mind Act of 1934:
arbiration, (1) The court shall have, for the purpose of and in relation
choice. [n | B reference, the same power of making orders . . _ as it
roach both | purp-nstnflndin::lmmtumnm‘mnrmnﬂhlhzn%?‘
o ks The powers listed in the Schedule were the same as sEL
approach out in section 12(68) of the Act of 1950. Quite pluml fENCE O
+ intended "m::mM'wumtheEulﬁ:hmuLm'hﬂwMimin
d im the list {such as the ordering of discovery and interngg ies) it is exsy
‘,_...h,: c C to see that they were concerned with pov he English court
ok 1o the would never at that time even have thought @ €xevcising in relation 1o
Act 1ERG sctions in 3 foreign court. This being so, 16 no reason why the
i legsiature should have withed 10 make sh&pa available 1o the coun
d ; in respect of a foreign arbitrations. Indacthit appears paragraphs 30 and
the First 31 of the MacKinnon commities” i that notwithstanding the width
of its terms of reference the coy chose not to deal with foretgn
D D arbatrabions.
rms. Two In these crcumstances present case had ansen in 1949 the
n of the court would I believe without difficulty that the relevant Pans
(e} were of the Acts of 1889 af did not apply to foreign arbitrations. The
(f) dealt Act of 1950 was a_sag3@iidating statute which merely rearranged and in
ith, with SOME instances o 8 the existing legislation, and it cannot have had
all other B the eifect of enlgrging the categonies of arbitrancn 1o which the former
_rators or : legtslation w, In these circumstances | consider that none of the
-alors 1o | terms of of 1950, of which the provisions cited from the Acts of
-aph (#) : were the precursors, apply to foretgn arbitrations and
sraph (1) inchude section 12(6) the power conferred by section

grant an mESTim injunclion & not availlable to the court in
of foreign arbitrations such as the present.

F
g,.,.,ﬂ' @ V. An injunction under section 37 of the Supreme Court Act 198]
& these I turn 1o the claim for an imterfocutory injunction under section 37(1)
of the Supreme Court Act 19B1. The focus of the inguiry now shifts

rned by from the numerous types of remedy under section 12 of the Act of 1950
eht : which are specially designed for the narrow purpose of promoting the
ing the G :Hﬂnuf&:uﬁﬂﬂmﬂtﬂlﬂiﬂﬂ#ﬁﬂﬂ#“hﬂlunﬂtm
i designed and which is capable of employment in a wide vanety of
the Act : situations, many far removed from the presemt. By definition, the
of the 1 making of an order under section |12 cannot be inconsistent with the
1. [ can : spirit of the arbiration sgreement or with the policy of the court 1w
2= o - enforce such agreements, although in making use of s powers under
At o3 J the section the court must be careful not to meddle unduly in maners
section H H  which properly belong to the arbarator. Under secnion 37(1) by contrast
d his : the arbrtration clause w not the source of the power 1o grant an
£ same ' njunction but & merely a part of the facts in the light of which the count
1 erms decides whether or not to exercise a power which exists independently
e ipeve ' of it. Accordingly it does pot follow that even in a sitwation where, if
! section [2(6) applied w the arbitration in guesbion, the coun would be
laneouns justified in making an interim order under section 12(6)(A), the court
| terms would be equally justified, or would even have the power, 1o “Brﬂ'?ed Kingdom
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Lord Musidll Chamnel Gresp v, Balfour Beagty Lid, (H.LJE. b (193]

under section 37(1). In the present case the respondents contend that in
a suation where the mierocutory injunction clamed is ancillary to an
action which the court has staved it has no power o grant an injunction
even if it considers that 1o do so would be in the interests of justice.
Alternatively, the respondents contend that even if such a power does
exist it should be exercised with great caution, and that the conditions

for its exercise do not exist in the present case. The Court of
sustained the first of these grounds of objection, w which | now urn.

I. The power Io grant an injunction

(1) The respondents begin with an argument of general le.
Although the words of section 37(1) and its forebears are wide it i

firmly established by a long history of judicial self. they are
not to be taken at their face value and that their s subject
severe constraints. This process has culminated i of decisions
in your Lordships’ House: Sicking (Owners of cargo lately laden on
board) v. Distos Comparnia Naviern 5.A. C. 210; Castanho v

Brown & Roor (U.K.) Lid [1981] A.C.
Laker Airways Lid. [1985] A.C. 58 and oy .
Aguranne Moatchappif “De Zeven Froingten™ NV, [1987) A.C. 24.
These are too well known 0 nesd, &l pl, and it & sufficient for
present purposes to quote frps

Oakbrook in the South Caroling

“The first basic that the power of the Highﬂnunm

N juACHonS i power conferred on it by section
31) of the Sup urt Act 1981, which provides that ‘the
High Court ma¥ by-order (whether interfocutory or fimal) grant an
injunction in/al) cise: mwhj:hn:;q::mmth:mmmh:jnstmd
CONVENIEE do s50." That provision is similar to carlier provisions
of wii he successor, namely, section 45(1) of the Supreme
Cioust dicature [Consolidation) Act 1925 and section 25(8) of

wreme Court of Jodicature Act 1873, The second basic
jple is that, although the terms of section 37(1) of the Act of

and i predecessors are very wide, the power conferred by
m has been circumscribed by judicial authority daung back many

é The nature of the limitations to which the power is subject

has been considered in a number of recent cases in your Lordships’
House: Sizkira (Owners of cargo lately laden on board) v. Distos
Compamnia Naviers 5.A. [1979] A.C. 210; Camamho v. Brown &
Roar (U K.) Lid [1981] A.C. 557; and Brirsh Airways Board v,
Laker Atrwavs Led. [1985] AC. 58. The effect of these authorities,
50 far as material o the present case, can be summarised by saying
that the power of the High Court to grant imjunctions is. subject 1o
two exceptions to which [ shall refer shonly, limited to two
situations. Situation {1) & when one party 1o an action can show
that the other party has sither invaded, or threatens o mvade. a
legal or equitable rght of the former for the enforcement of which
the latier i omenable (o the jursdiction of the court. Situanon (2)
is where one party 0 an action has behaved. or threatens o
behave, in & manzer which is unconscionable. The third basic
principle is that, among the forms of injunction which the High
Court has power to grant, i an injunction granted to one party to
an action B restram the other party to it from beginning, or if he

United Kingdom
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i (1993 ! I W.LE Chansel Growp ¥, Balfour Bestry Lid, (FLL.(E.}
ts contend that in 5 A has begun from continuing, proceedi -I.Fl.l'h!itl‘hlfn!"mﬂ'LHI
% ancillary o an ! foreign court. Suthmm-ﬁ:uunmh:;ﬁiﬁ o be exsrcised O
afl A0 Ajunction cautivn because it mmvolves indirect interference with the
srests of justice. the foreign court concerned.™
th a power does
a1 the conditions In reliance on this fine of authonty the respondents maintgin the
—ourt of Appeal English court can never grant on injunction in support puse of
i I now tam. B B action which the parties have agreed shall be the subjecye nitraTion
abroad. and a fortor where the court has iself hab i
in England, in furtherance of its duty under segtic f the Act of
1975, so that the agreed method of adjudicagénghall take place. In
prncipic. support, the respondents call up the tentative exprefsion of opinion by
wide it is Bingham L.J. in Nigsan (U.K.) . \Wisiin Motor Co. Lid,
tuat they are ¢ ¢ (unrepored), 31 July 1991; Court of Agf Division) Transcript
08 I¥ Sabpect 10 No. B48 of 1991, to the effect that _intniw/relief in the shape of an
'.LT“‘“"‘"“”R interiocutory injunction cannot be ghanted in a case such as the present

i since the defendant 5 not

guestion whether the law ) i terms of Lord
Brandon's statement, o &;‘ﬂ will call for further elaboravion w
Practy at present unforeseen. For present
my that the doctrine of the Sisking, put at its
gk an mieriocutlorny Injunction cannol exist in
s incidental 10 and dependant on the enforcement
ght, which usually although not mvarably takes the
f action. If the underiving right itself is not subject to
b of the English court, then that court should never
i Y power under section 37(1) by way of interim relief. If this is
: Ippr:mhunufﬂl:dﬂttrm:.;tdmnﬂlppl}r to the present
t us take the matier by stages.
there is the situation where o contract entirelv English in all i=
Te is subject to an agreement for arbitration in London. This
oagreement, being & “domestc” arbitration agresment, may be enforced
by & discretionary stay under section 4(1) of the Act of 1950. Here, it 5
quite clear that the prtununfﬂr:mnudn:!nmd:mucth:murtaf
jurisdiction over a dispute arsing under the contract. If an actiom is
brought to enforce the contract. and either the defendant does not apply
for a stay, or the court decides in it discretion not to grant one, the
action proceeds in exactly the same way a3 if the arbitration clause did
not exist. Moreover even if the court dogs choose o grant a stay the
court retains its jurisdicon owver the dispute. If all goes well this
junsdiction will never be exercised, but if the arbitranion breaks down
the court s entitled 1o resume seizing of the dispute and carry o forward
to judgment. (Authority for these propositions is scarcely necessary,
but mention may be made of Doleman & Sons v. Osser Corporation
[1912] 3 K.B. 257 and Hamiva & Co. v. Talisker Dunillery [1894] A.C.
212). v follows that the conditions for the grant of an imerloculory
mjunction are satisfied, since the purpose of the injunction is to support
a cause of action which is justiciable before the English court.

The example may now be changed a lile, so0 a5 o postulate that
one of the parties 5 a national of o state other than the United
Kingdom. The arbitranon agreement now ceases o be “domestic,” and
the stay 15 no longer discretionary under the Act of 1950 but mapgpserKingdom
under the Act of 1975, Does this make any difference? None. F!%dré*24 of 68
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Lord, ofustill Chanmel Geoup v. Balfour Bessty Lid. (HLL.(E.}) [ 1993
opinion, for the cause of action is still potentially justiciable by the
English court, and will in fact be adjudicated upon if the defendant does
not apply for a stay, or if the circumstances ore such a5 to bring into
play the exceptions in section | of the Act of 1975, or if something
happens at a later stage which demands the lifting of any stay which has
been granted and the resumption of the action before the court. Here
again the resgrictions on the grant of an interlocutory injunction do not

appiv.
Let us now make a further change, and postulate on arbitration

agreement which calls for arbitration abroad. This may indeed have an
indirect effect on the availabilicy of injunctive relief. Very nmnEE

happens that where there i an arbitration agreement betwesn
parties the English court has jurisdiction only because the a
stipulates that the arbitration shall be held in London. thereby | E
the inference of English law as the substantive proper
contract, and hence gving the court junsdiction over the
under Ord. 11. r. ll:]hfn'}{m} Htll::::ltn!ﬂl: g

Sipkina authorities will preciude the grant of an i
if the facts are such that the court has j
than the one just described [ can see no
foreign element should make any differe
of the court over the dispute, and hence
grant an injunction in support. S0
respondents had really wanted o
whether they were entitled to
might perhaps have decided

in the Commercial Court,

of clause 67, and hence
there cmll;dhc no

the residual jurisdiction
xistence of the power o

the present case, [f the

it &5 a mamer of urgency
their threat o stop work they
beter to press for a speedy trial
wind up the cumbemsome method

d from asking for a stav. In such a case

t the power of the court to grant an
67 had for some reason broken down and

thepa:nmhiﬂ to resume the action. [ am unable o see
why the fact action s temporarily, and it may very well be
FE!'.I!'I.I.I.'I.!‘I'I'H]' vance should adversely affect the powers of the
codsrt, al of course it may make ail the difference to the way in
which rs should be exercised.

Fi reasons | consider that although the commencement of the

g breach of the arbitration agreement. and that in this sense
rggpondents were not “properly” before the court. this does not
into play the limitations on the powers of the court established by
Sokire line of cases. | should add that the same resalt must have
ofollowed if the appellans had done what they promused to do. and
submitted their disputes 1o the panel and the arbitrators. rather than to
the coort. The power exists either in both cases or in neither and the
appellants’ breach of the arbitration agresment in bringing an action
destined o be stoved cannot have conferred on the court a power to
grant an injunction which it would not otherwise possess. The exsstence
of & pending suil is thus an frrelevance,

(2) This mennon of section 23 of the Act of 1982 brings me o the
respondents’ next argument, that since Parliament has created the
opportunity t0 confer powers on the court to grant interim relief
including interlocutory injunctions in support of arbitrations, and has
not vet brought such powers imo effect. the court should never in the
sbsence of such lemslation presume to exercise whatever powers in this

United Kingdom
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IW.LR. Channel Group ». Ballour Beainy Lid. (H.L.iE. ) Lord Slasrill
A respect may already be conferred by the general law. 1 conmot
We are concerned here with powers which the court already
under section 37 of the Act of 1981, The only guestion s w
court ought permanently and unconditionally o renounce the ity
of exercising such powers 0 a case like the present. | am una 1]

why the fact that Parfiament is comtemplating the grant of
interim powers. not limited to imterlocutory injunctio of
B arbitrations but has not yet chosen to do so should s light on the
of the court under existing law. [t may if and when

section 15 is made appiicable to arbitrations, will have to be
very cautious in the exercise of its general pov section 37 s0 as
smslyiure moy hove imposed
powers. Meanwhile, however,
reserve may well be one
ery cautious about granting
i another matter 10 hold that

on the exercise of the new and speciali

uf_rJ:: fuctors which lead the coug

remedy, and [ would not he prep
(3 I would return_a gl

& T !l.I:hlEBE At the ime ﬂl:l.l't‘r!'!ll'il.lﬂ'l'tﬂ:ﬂ
the forsh dion 11(6) were copceived the world of international
i jery different from what it i today, and the possibilicy
that natftwmd] courts of one country might have a useful albeit subordinare
g play in an arbitration conducted in another country might well
pared too implausible to call for a specific provision. The fact
specialist powers conferred by the Arbitration Acts are not
gdble in o case such 33 the present does not entail thar the general
%w:n of the court can never be deploved: although, again, this is
undoubtedly a powerful reason why the cours should approach their wse
with great caution.

(4) Mext, the respondents call in aid the long-estabhshed prnncipie.
endorsed by Lord Diplock in Sremer Vulkan Sehiffbau und Maschinen-
fabrik v. South India Shipping Corporation Lid. [1981] A.C. 9. 979,
that the English court has no general supervisory power over the
conduct of arbitranons more extensive than the powers conferred by the

of the Arbitration Acts. My Lords, this pninciple s an essential

4

o clement in the balance of the partnership which exists under English law

between the arbitral process and the courts, and [ sav nothing o shed
any doubt whatever upon it. In my judgment however it does not bear
upon the present appeal.

In the first place, the antempl in Bremer Valkan 1o enjoin the further
conduct of the arbitration, on the ground of excessive delay, foundered
on the absence of any legal or equitable right of the plaintiffs 10 be

H enforced or protected. and was thus another case in the Sixking line of

authonry; whereas in the present case, for cthe reasons already stated,
the appeilants do assert a cause of achion under the construction contract
justicinble under Englsh couns. Secondly, the injunction claimed in
Bremer Vidican would have mvolved a direct interference by the court in
the arbitral process, and thus an infringement of the parties’ agreement
that the conduct of the dispute should be entrusted to the Wiitedd<ingdom
alone, subject only to the limited degree of judicial control “'H’é'@b'% of 68
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Chanmel Group v. Balfosr Beatty Lid. dHLLJE D) [1993]

of English law, and hence of English starure low, as part of A
law of the contract. The purpose of interim measures of

protection, by contrast, is not o encroach on the procedural powers of
the arbitrators but to reimforce them. and to render more effective the
decision at which the arbitrators will ultimately armve on the substance
of the dispute. Provided that this and no more 15 what such measures

aim to do, there & nothing in them contrary to the spirit of intermational

arbitration. B
For similar reasons [ om unable to agree with those decisions in the 0

United Staves (there hos been no citaton of authonty on this point

any other foreign source) which form one side of a division of

25 vet unresolved by the Supreme Court, These decisions are

effect that intenm measures must necessarily be in conflict wi

obligations created assumed by the subscribing nations to the ark

Convention, because they “bypass the agreed upon tiling

dis " see McCreary Tire & Rubber Co. v. c&@ {Iﬂ'#]

501 F.2d 1032, 1088. I prefer the view that when nsed such
measures serve to reinforce ﬂ]:lgrmdmnﬂlud,m@uﬂi[.

2. A procedural difficulry

Finally,
unconnected with the ideals of inlernatis
the court stays an acteon brought in bre

1 must refer to a problem of dpral mechanics, quite D

[ yrtatration, It s this. If
arbitration clause, how

ch is no longer before it? Mo

nonary. under section 4( 1) of the

vers of the court, since the court

¢ electing to impose a stay. This is E

v. Hastings Corporation {1903} 57

msible where the court is l:ﬂ:ll:lgﬂ:l by statute W

e dispute 25 s00n as the defendant so requires.
dstion undoubtedly seems at first acquaintance., |

Pu.uimg
believe on that the amswer is straightforward. Once again. it
is helpful mchth:mmrb'grmgﬁ Let us take first the case F
where th h court, before which no proceedings have been brought

im relief, makes an order under section 25 of the Act of

ip support of an action brought in the courts of a foreign swmte.

obvious that the court 8 not making an order in an English

. By granting the order. the court does not engage itself ar all in
resolution of the dispute, but merely secks to make the resolution of
the dispute by the foreign court more effective. It is a free-sanding

item of ancillary relief. Mext, let £ be assumed that the forsign
procesdings take the shape of an arbitration. rather than [litigation
DOnee agan., if the English court grants an interfocutory injunction by
way of mterim protection under section 37 of the Act of 1981 it is not
plaving anv part in the decision of the dispute. but is simply doing its

best 1o ensure that the resoluton by the arbitrators & frunful. Common H

sgnse and

logic suggest that the analysis must be the same where the

application for the interiocutory imjunction i associated with the
commencement of an action which the coun is abliged 1o stay, Commaon
sense. because it cannot be right that by staming the sction the plainud
auwtomarcally forfeits any right to ancillary relief to which he would

otherwise be entted. Logc, because the

purpose of the stay is o

remove from the court the task of deading the substantive dispute. so

United Kingdom
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that it can be entrusied to the chosen tribunal. This is what the count is

bound o do, by virtue of the New York Convention. But peither the

arbitrason nor the Convention contemplate that by transfermng

to the arbitrators the substance of the dispute, the court also

itself of the right to use the sanctions of municpal law, which are

mh’nhmlhtlrbnnm‘murd:rm“m:ﬂ]ﬂuﬂi

carried fnmrdmdtb&tnhuug:
Ithu:ﬁ:nndh'ﬂtuhymprmnplummdrdﬁml:h

mandatory stay with an interocutory injunction by way of %
For these vanous reasons | consider, here differing

n!ﬁpp::l-llu:lh:mtduuhnwminm
the injunchon for which the appellants contend,

- W.L.R,

3. The exercise of the discretion

On the mssumption that the
appellants an injunction. a decissag

pood whitever n:-:mm vour Lordships'
actson i now stayed. the appellants’

more efficacious &7 procedures, and any decision favourable
to the appellans may emerge from them. We must therefors
an:m:thn:th petlants’ mext step will be 1o set about af once
PUTSUINE th: e pemedy, or tvpe of remedy, through the medium of
clagse 67 @ rthey mghlmth: action. Only one item of substantive
relief wea caimed by the writ, and although this was cast in negative

form. #. vas wbmmadm[nr:ﬁnﬂmmrrhjmmm ar,

t any ewvidence of Belgian law, we must also assume that this is an
which the panel and arbitrators would bave power to make. if
finded to do so. How long the procesdings will take is impossible to
predict. apart from saving that if the appellants had pone straighr to the
panel in Ociober 1991 mather than starting an action. the clause 67
proceedings would no doubt have been comiormably finished by now.
At all events, we should in my opinion assume that if the panel rules in
favour of the appellants the respendents will appeal 10 the arbitrators,
and that 3 final ruling on the claim & no1 hkely to emerge for some
considerable tme.

We must also make assumptions about what will happen on the
alternative hypotheses that the injunction is and & not granted. As 1o
the latier, since the respondents have pever gqualified thewr threat to
withdraw from work unless their financial demands are met, we must
sssume that |5 months after the threat was first made, at a time when
the entire tunpel project is 15 months nearer to completion, the
respondents will at once stop work and thereby imperil even further the
financial visbility of a troubled enterprise. risking an immense liability in
damages if they are subsequently found to have asserted a right which
they did mot possess. Some icism on this score i§ inevitable, but
mrhnplmﬂmmﬂmuﬂhnbmnﬂmmmqﬂmmnnuhﬂ
o prevent the respondents from carrying out their threat. [ can see no

O

Val 2
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choice but to assume that the threat is not just empty bluster. but is one
which the respondents will carry out if free 1o do o,

If. on the other hand. an injunction s gronted pending a final
resolution of the dispute the completion of the clause 67 procedures
bound o take a considerable time; during which., we must assume. the
work under the construction contract will be approaching a conciusion.

Amidst all these assumptions, there is one hard fact which [ believe
to be conclusive, namely that the mjunction claimed from the English
court 15 the same as the injunction to be claimed from the panel and th
arbitrators, cxcept that the former is described as interfocutory
interim. In r:-:d.l't'_r its interim character o largely illusory, for as it
to me an injunction granted in November 1991, and a
injunction granted today, would largely pre-empt the very
the ;:nmd and arbatrators whose suppon forms the rason d°
mjunction. By the time that the award of the panel
ultimately made, with the respondents having co

meanwhile it will be of very modest practical value, the basis
for a claim in damages by the respondents: exactly how
modest, it 15 impossible on the present evidenc
In these circumstances, | do not consi the English court
would be justified in granting the wvery ing relief which the
llants claim. [t is true that rlocutory relief may be

gnn.l::d even where it substanually o
the action: and I also accepr that §

trial stage of a dispure arising
defendant to connnue with 3

the final relief clamed in
s possible for the court at the pre-
ORStruchion contract to onder the
nance of the works. But the coart

should approach the o ; an order with the utmost caution.
and should be only when the balance of advantage
plainly favours the f pelief. In the combination of circumstances
whl:hm:ﬁndm { case | would have hesitated long before

order should be made, even if the action had
E:n i in the High Court. These hesitations are
multiplied b ce of clause 67, There 15 always a tension when
the court to order, by way of interim relief in support of an
arbitrat remedy of the same kind as will ultimately be sought from
the rs; betwesn, on the one hand, the need for the coun to

trve assessment of the ments m order to decide whether the
1 u § ¢laim is strong enough to ment profection, and on the other
of the court to respect the chowe of tnbunal which both partes
made, and not to take out of the hands of the arbitrators {or other
decision-makers} a power of decision which the parties have entrusted to
them alone. In the present mstance | consider that the later
considergtion must prevail. The court has stayed the action so that the
panel and the arbitrators can decide whether to order a final mandatory
m}nnmnn If the court now itsell orders an interlocutory mundnt-ni'y
imjunction, thers will be very hmle left for the arbitrators to decade,

Any doubts on this score are 12 my mind resolved by the choice of
the English rather than the Belgion courts as the source of interim
relicf. Whatever exactly 5 meant by the words “competent judicial
authority™ in article 8.5 of the 1.C.C. Rules, the Belgian court must
surely be the namral court for the source of interim relef. If the
appellants wish the English court to prefer itself to this natural forum it
is for them to show the reason why, in the same way as a plaintiff who
wishes 10 pursue a substantive claim otherwise than in 2 more convenient
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[ 1993 IWL.R Channel Gresp v, Balfour Besity Lul. (H-LE.1 Lard Mustill
wat s one 5 A foreign court: Spilisde Mariime Corporation v, Cansulex Led, [1987]
AC. 460, 476e. They have not done s0. Appnrenﬂynulpplmm for
+ n final interim relief has besn made to the court in Brussels. [1 is perhaps just
=dures & permissible to0 take notice that the comemporary Belgian law
ume. the arbitration differs from the law of other European countries, but
lusion. Iﬂ!llﬂﬂltld:tﬁml]rmhemh“mEnum mmk:ﬁm’
I believe evidence of Belgian law is before the court. [f the appe
Ensj_ﬁa Bmm:nanMMBﬂﬁnmwﬂdmm ‘or
and the unwilling 1o grant relief, and that the English court is the o ue af
itory ar recourse, it was for them o prove it, and they ha one 0.
it scems Moreover, even if evidence 1o this effect had been | doubt
‘r‘m: whether it would have altered my opinion. This is fio where a
of party to 8 standard form of contract finds b with an
sof the o ¢  inappropriate arbitration clause 1o which he hog iousky given his
OIS i8 aiention. | have no doobt that the disp on mechanisms of
3 work clause 67 were the subject of careful though d negotiation. The
he basis parties chose an indeterminate “law™ to‘govem rhmr substantive nights;
v how an elaborale process for ascertainingShoes I'I#'I‘E and a locanon for
that process outside the territories g pants. This conspicuously
i court neutral, "anational™ and extra-j may well have been the
wch the D D right choice for the special fhe Chisout Tesnal vesos, Bt
may be whether it was right or wrdnghii/is the chosce which the parties have
med in made. The appellants noWnFEEret that choice. To push their claim for
he pre- mandatory relief throdghlsh® mechanisms of clause 67 is too slow and
der the cumbersome o pgiiegr purpose, and they now wish to obtmn far
+ gourrt remching relsef g the judicial means which they have been so
anton, E g Scrupulous to ; -Hnmithmmlin;ﬂutﬂ::cmnmnndihnuldm
antage the right pde reinforcement for the arbitral process by granting
“tances imterim qmt:mu:ftdlhﬂmuunulmd:lus: and that to
befare order here would be to act contrary both to the genernl
n had ten construction controct and to the spiril: of internsgonm
ns are l@ -
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LORD KEITH OF KINK Q/
My Lords,
Lord Keith For the r given in the speech to be delivered by my
of Kinkel noble and jend Lord Maustill, which 1 have had the
Lord Coff opportunity idering in draft with which [ agree, | would
of Chieveley dismiss thi L 1 would add that | also agree with the
Lord Jauncey observa tained in the speech of my noble and learned
af Tullichettle Ir' Browne-Wilkinson.
Lord Browne-Wilkinson -
Lord Mustill

My Lords,

SN
&

» | o would dismiss the appeals.
my agreement with the point raised by my noble and
friend Lord Browne-Wilkinson. Like him, | am concerned that

$ jurisdiction 1w grant ‘Ei'h__huminn, which is unlettered

in
statute, should be rigidly confined 1o exclusive categories
judicial decision.

*
@ For the reasons given by my noble and learned friend Lord
@ Mustill i 1

LORD JAUMNCEY OF TULLICHETTILE
My Lords,

1 have the advantage of reading in draft the speech
prepared by my noble and learned friend, Lord Mustill. 1

with him, and for the reasons which he giv wollld dismiss
the appeal. Uesfed Rlngdom
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LORD BROWNE-WILKINSON
My Lords, 1

|l have read and agree with the speech of my noble and
learned friend Lord Mustill. For the reasons which he gives [ too
would dismiss the appeal.

| add a few words of my own on the submission that the
decision of this House in "Siskina" (Owners of Ca latelv laden
on Board) v. Distos Compania Naviera S.A. [1979] A.C. 210 wou
preclude the grant of any injunction under section 37(1) of
supreme Court Act, 1981, even if such injunction were oth
appropriate. U correct, that submission would have the eff f
severely curtailing the powers of the English courts to act\in,aid,
not only of foreign arbitrations, but also of foreign » i
the intermational character of muth contemporary
the need to promote mutual assistance between
various jurisdictions which such litigation stradd
serious matter if the English courts we
interlocutory relief in cases where the
ultimate decision of the case might ulti

Section 37(1) of the Supreme t Act, 1981, provides:
"The High Court may r (whether interlocutory or
final) grant an injuncti appoint a receiver in all cases
where it appears to urt 1o be just and convenient to
do so."

Despite the b
House laid down i
that case, the

of these words, in the Siskina this

limits on the powers which it confers. In
intiffs were seeking Ileave to serve the

defendants ou jurisdiction. The only ground on which the
plaintiffs cu,%medmﬂzr order 11 was the then sub-rule (i) viz.
that the 1 i an injunction against the defendants dealing
with ir within the jurisdiction. Since the contract in

ontai a foreign exclusive jurisdiction clause, the only
capable of being granted by the English courts in the
course of events would have been an interlocutory
ion. In that context, Lord Diplock said, (at p. 256C-E):

"The words used in sub-rule (i) are terms of legal art. The
sub-rule speaks of 'the action' in which a particular kind of
relief, ‘an injunction' is sought. This pre-supposes the
existence of a cause of action on which to found "the
action”. A right to obtain an interlocutory injunction is not
a cause of action. It cannot stand on its own. It is
dependent upon there being a pre-existing cause of action
against the defendant arising out of an invasion, actual or
threatened by him, of a legal or equitable right of the
plaintiff for the enforcement of which the defendant is
amenable to the jurisdiction of the court. The right to
obtain an interlocutory injunction 15 merely ancillary and
incidental to the pre-existing cause of action.
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This passage, read in isclation, suggests that there are anly
two limits on the general power conferred by section 37 viz.

(1) that the court must have personal jurisdiction over
the defendants in the sense that they can be duly served

either personally or under order 11 (other than sub-rule (i));
and

(2) that the plaintiffs have a cause of action under
English law.

However it was submitted for the respondents that two

other passages in Lord Diplock's speech inM a third
requirement, viz. .

(3}  that the interlocutory lnmru:umé'mﬁﬁ‘he ancillary to

a claim for substantive relief to be gramfed in this country
by an order nf the English court. .

It was said that this third lmgt u;tu be found in two other
passages in Lord Diplock's speech,. Gt pages 254E and 256H:

"[Section 37], speaking @it does of Interlocutory orders,
presupposes the existénée ! an action, actual or potential,
claiming substantive, ‘welief which the High Court _has
jurisdiction to gl‘iﬁ!"-sand to which the interlocutory orders
referred 1o a.r‘-p‘*t;nﬁam:illarya

To come ywithin [sub-rule (i}] the injunction sought in the
action must be part of the substantive relief to which the
plainti{f!s_cause of action entitles him; and the thing that
it iuqht to restrain the foreign defendant from doing in
ﬁnﬁﬁf' must amount to an invasion of some legal or
equirable right belonging to the plaintiff in this country and
ehférceable here by a final judgment for an injunction.”

On the basis of that alleged third requirement, the

,respondents contended that since the contract in the present case
gontains a foreign arbitration clause which the Arbitration Act,

1975, requires the action to be stayed, the court has no power to
grant an interlocutory injunction. Although the respondents have
been wvalidly served (i.e. there is jurisdiction in the court) and
there is an alleged invasion of the appellants' contractual rights
(i.e. there is a cause of action in English law), since the final
relief (if any) will be granted by the arbitrators and not by the
English court, the English court, it is said, has no power to grant
the interlocutory injunction.

In my judgment that submission is not well founded. 1 can
see nothing in the language employed by Lord Diplock (or In later
cases in this House commenting on the Siskina) which suggest that
a court has to be satisfied, at the time it grants Interlocutory
relief, that the final order, if any, will be made by an English
court. The two passages | have quoted refer to the substantive
relief being relief which the English court has “jurisdiction to
grant" and to rights “enforceable here™: see= alse, at p. 256F
"some legal or equitable right which it has jurisdiction te enforce
by final judgment”. These are words which indicate that the
relevant question is whether the English court has power to grant
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the substantive relie! not whether it will in fact do so. Indeed, in
many cases it will be impossible, at the time interlocutory relief
is sought, to say whether or not the substantive proceedings and
the grant of the final relief will or will not take place before the
English court. My noble and learned friend Lord Mustill has
demonstrated In his speech that in the context of arbitration
whether it is the court or the arbitrators which make
such final determination will depend upon whether the defendant
applies for a stay. The same is true of ordinary litigation based
on a contract having an exclusive jurisdiction clause: the
defendant may not choose to assert his contractual right to have
the matter tried elsewhere. Even more uncertain are cases where
there is a real doubt whether the English court or some forei
court is the forum conveniens for the lltlgannn. 15 the
court not to grant interlocutory relief against a defendant
served and based on a good cause of action just bec

English proceedings may subsequently be stayed on the of
forum non conveniens? .
| therefore reach the conclusion that the 5 does not
. impose the third limit on the power to terlocutory
injunctions which the respondents contend for en applying the
test laid down by the 3Siskina the court power to grant

interlocutory relief based on a cause
English law against a defendant duly
ancillary to a final order 'i-fl'kl:thl::r

tion recognised by
where such relief is
granted by the English

court or by some other court or body.

Finally 1 should make J r that [ have merely been
considering the effect of ion in the Siskina on the
assumption that it c | s the law. The tests it laid

down in absolute
maodification: ses
AC. 55T British
Moreover, in

Maatschappij "d

t already received one substantial
v. Brown and Root (U.K.) Ltd. [1981]
W 1985] A.C. 358

Co. v. Assurantie
en Provincien" N.V. [1987] A.C. 24, Lord Goif

of Chieveley whom Lord Mackay of Cla.sl'ifern agreed)
reserved t lon whether the law as laid down by the Siskina
(as modified) was correct in restricting the power to
. Emn to certain exclusive categories. With respect, 1

miﬂ: same doubts as are there expressed and reserve the

for consideration when it arises.

LORD MUSTILL
My Lords,

Since this is a long judgment 1 will state at the outset my
answers to the questions posed in argument, before developing the
reasons.

l. should the action brought by the appellants against the
respondents be stayed?

I consider that the action can and should be stayed pursuant
to the inherent jurisdiction of the court to inhibit proceedings

United Kingdom
Page 34 of 68



I brought in breach of an agreed method of resolving disputes. I

thus arrive at the same conclusion as the Court of Appeal, but by

a different route. It is therefore unnecessary 1o decide whether,

as held by the Court of Appeal, the court would also have power

to stay the action under section | of the Arbitration Act, 1973

("the 1975 Act"). I nevertheless briefly state reasons for

l concluding, with some hesitation, that such a power does exist in
the circumstances of the present case.

2. Is there in fact any di e between the ies with rd
to the subject matter of the action?

In common with the Court of Appeal | that this
question should be answered in the affirmative.

The Court of Appeal held such power is conferred
by section 12(6)(h) of the Arbi Act, 1950 ("the 1950 Act",
and | agree.

The Court of Appea held that the court had no power
to grant the m;un:tmn section 37(1) of the Supreme Court
Act, 198]1. As u it the Court of Appeal would in any

event have l.d the grant of an injunction. For my
l part I consider th a power does exist, but that it should
not be exerci circumstances of the present case. Again,

therefore, 1 same conclusion as the Court of Appeal but
by a diffe te.

* result | would dismiss the appeals.

A . INTRODUCTION
@& The Contract

appellants are the concessionaires under a concession
granted 'l:ljr Her Majesty's Government and the Government of the
Fren-:h Republic for the construction and operation of the Channel

$ Tunnel.
§ The respondents are a joint venture of :

{a) "Translink®, the members of which are five British
construction companies, the first to fifth respondents, who
are themselves carrying on business in joint venture; and

(b) The sixth respondents, GIE Transmanche Construction. The
members of which are five French construction companies,
the seventh to eleventh respondents.

Under an agreement dated 13 August 1986 ("the construction

contract") the appellants employed the respondents to design and
commission the Tunnel

The works o be carried out under the construction contract
are divided into: _ .
United Kingdom
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(a) target works
(k) lump sum works

() procurement items.

The target works broadly comprise the boring and lining of
the three tunnels. That work is more or less complete.

The lump sum works essentially comprise:

(a) the design and construction of the terminals at each end
the tunnels; and

(b} the design, supply, installation and commissi
mechanical and electrical fixed equipment in the
terminals ("fixed equipment").

L 4

There is provision in the- contract for v n nI me
works, Clause 51 of the conditions of ¢
appellants to "make any variation of the hn@ﬂl or ql.'lﬂ-ﬂtltj"
of the works or any part thereof that ma q::mm.b:

desirable” and provides that no such w
vitiate or invalidate the contract.
appellants and the respondents should
the variation; if no agreement is
confirm the order, and, suh'i

will in any way
provides that the
agree the terms of
» the appellants may

certain exception, the
respondents must then comply.

When the contract igned, it was envisaged that the
tunnel would eventually reguice a cooling system, but that it would
not be required at the ing. Accordingly, the lump sum works

originally - included p
not the supply of
Later it became
even at the

for the design of such a system, but
ical works forming the system itself.
nt that a cooling system would be needed,
ing. Accordingly, the appellants issued a

Variation o. 3 for the provision of such a system. The
order was med in April 1988. Thereupon the cooling system
itself b part of the fixed equipment and the lump sum
works.

The present dispute arose, inter alia, because the parties
to agree the price for the variation and because of the
tinuance of an interim agreement 1o pay the respondents on
ost plus basis (see below). The contract contains a number of
provisions for the assessment and payment of sums due under it.
In particular, clause 60{2) of the conditions of contract provides
for the contractor to submit monthly statements including (in
respect of the lump sum works) an estimate of the likely value of
lump sum works to be executed in that and the following month.
Clause 60{3) provides for the employer to review the contractor's
statement and to issue a "certificate of advance payment" stating
in relation to each of the items set out in the contractor's
statement, what in the employer's opinion is the proper figure.
Clause 60(3) then provides that the amount stated as payable in
the certificate of advance payment shall be pavable on the first
banking day of the next month.
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Clause 52 of the conditions of contract provides for the
valuation of variations to the works, by reference to the rates or
prices set out in the contract or in the breakdown of the lump
sum price approved under the contract; if none are applicable, the
rates or prices are to be agreed between the parties or - failing
agreement - fixed by the employer at such rates or prices as in
its opinion shall be reasonable and proper.

Clause 52(5) provides that if the contractor does not accept
any rate or price fixed by the employer under clause 52 as
reasonable and proper, the dispute shall be referred to a panel of
experts for determination under clause &7.

Clause 67 provides as follows:

"Settlements of disputes

"67(1) If any dispute or difference—shall arise betwesn the

"2)

"3)

employer and the mﬂtrﬁ’»dﬂri:g the progress of
the works (but not a “\the issue of the maintenance
certificate for the & of the works or the last of
such certificates wﬂf_-r clause E2(1) or after
abandonment n; &,ﬁ‘ “works or termination or alleped
termination of€ 'tuntrat:t} then, subject to article
6(4) clausesg 13 and ?-'H'ﬂ-] and the rulez of the
procedure !%ihr_- calling in of the performance bond
in sc 3 such dispute or difference shall at the
msta{;g‘t eﬂher the Empluyer or the contractor in
they / place be referred in writing to and be

sgrﬂﬂfv by a panel of three persons (acting as

ndent experts but not as arbitrators) who shall
uhless otherwise agreed by both the employer and the
::m:ran:tnr within a period of 90 days after being
mmmitedmmtmghfumtrm!rmdu;n,and
after such investigation as the panel think fit, state
their decision in writing and give notice of the same
to the employver and the contractor. The panel shall
be constituted in the manner sat out in clause &7(5).

The contractor shall in every case continue to
proceed with the works with all due diligence and the
contractor and the emplover shall both give effect
forthwith 1t every such decision of the panel
(provided that such decision shall have been made
unanimously) unless and until the same shall be
revised by arbitration as herinafter provided. Such
unanimous decision shall be final and binding upon the
contractor and the employer unless the dispute or

difference has been referred to arbitration as
hereinafter provided.

Subject to article &(4) of the contract agresment, if:

(i) either the employer or the contractor be
dissatisfied with any unanimous decision of the
panel given under clause &7(l), or

(il The panel shall fail to give a unanimous
decision for a period of 20 days, or such other
United Kingdom
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period as may be agreed by both the employer
and the contractor, after being requested by
either party to do se, or

(iiil) any unanimous decision of the panel is not
given effect in accordance with clause 67(2)

then either the employer or the contractor may within 90
days after receiving notice of such decision or within 20
days after the expiration of the said period of 90 days or
such other period as may be agreed by the employer and
the contractor (as the case may be) notify the other party
in writing that the dispute or difference is to be referred
arbitration. If no such notice has been given by ei
party to the other within such periods, the panel's d

shall remain final and binding upon the parties. . . .

(&) All disputes or differences in respect
notice has been given under- Clause &7(3)
that such dispute or difference 5 1o
arbitration and any other dispute or diff
whatsoever which shall arise betwesn
Maitre d'Oesuvre and the contractor nnection with or
arising out of the contract, or the
or after their completion and
termination, abandonment or b
finally settled under
Arbitration of the
three arbitrators appoi
and the contractor

arbitrator and the thi

of the contract shall be

of Conciliation and
Chamber of Commerce by
such Rules. The employer
nominate and appoint one
itrator shall be appointed by the
f Commerce. The seat of such
arbitration sh russels. Save as provided in clause

& r/s shall have full power to open up,
revise and any decision, opinion, direction, certificate
or valuati of the employer andfor the Maitre d'Oeuvre.
Neithe shall be limited in the proceedings before such
arbit tu the evidence or arguments put before the

the purpose of obtaining his said decision. No
'ngwm by the panel in accordance with the foregoing
isions shall disqualify a member of the panel from being

as a witness and giving evidence before the
itrator/s on any matter whatsoever relevant to the

dispute or difference referred to the arbitrator/s as
aforesaid.

"3) The reference to  arbitration may proceed
notwithstanding that the works shall not then be or be
alleged to be complete, provided always that the obligations
of the employer and the contractor shall not be altered by
reason of the arbitration being conducted during the progress
of the works."

The provision just quoted refers to the Rules of Conciliation

| and Arbitration of the Intermational Chamber of Commerce
| (hereafter "ICC"™. The English text of these Rules (the

-,

|

S
| corresponding French version is not before your Lordships' House) -
provides as follows: —_—
s United Kingdom
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"Before the file is transmitted to the arbitrator . . . the
parties shall be at liberty to apply to any competent judicial
autharity for interim or conservatory measures, and they
shall not by so doing be held to infringe the agresment to
arbitrate or to affect the relevant powers reserved to the
H-I"hlﬁil-ﬁlh = m -.

"Article 24

"l.  The arbital award shall be final

"2. By submitting the dispute 1o ternational
Chamber of Commerce, the parties shal ed to have
undertaken to carry out the resul without delay
and to have waived the right to any of appeal insofar

as such waiver can be validly mad

Clause 68 of the contract is t@ following effect:

"The construction, validi performance of the contract
shall in all respects erned by and interpreted in

accordance with the les common to both English law
and French law, in the absence of such common
principles by principles of intermational trade
law as have b applied by national and international
tribunals. in all cases, with respect to the works to
be respecti performed in the French and in the

part of , to the respective French or English public
policy public) provisions."

It mon ground that the first stage of the procedure -
refe the panel of experts under clause 67(1) - is not itself
an tion within the Arbitration Act 1975, but that the second

is an arbitration.

The disput
@ Varfation Order Mo. 3 was lszued on 16 Movember 987 and

confirmed as an order under clause 51 on 29 April 1988, and the
parties entered into discussions as to the price payable in respect
of that variation. The extent of the work was not fully defined.
In December 1983, the respondents indicated that the programme
required them to order pipeline materials in the very near future,
and the respondents asked that the appellants fund the committed
cost of procurement on an interim basis pending final agresment
on the total sales value. The appellants agreed to this expressly
on the basis that it was an interim measure until a final price was
settled. Prior to March 1991, the respondents therefore billed,
and the appellants paid, on a cost plus basis.

The parties were unable to reach agreement regarding the
price of Variation Order MNo. 3. By the end of 1990, the parties’
estimates (in 1985 walues) were respectively £112 million (the

ts) excluding the cost of additional delay and disruption,
and £72 milllon (the appellants), inclusive of delay and disruption,
in each case excluding bullding and civil worls.
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Therefore, by letter dated 1% March 1991, the appellants
informed the respondents that they would no longer continue with
the interim arrangement and indicated that they would thenceforth
issue certificates of advance payment based on its estimates of
value. The appellants stated that they were willing to discuss
the matter further but that in the event that agreement was not
possible the appellants would have no option but to fix a rate
pursuant toc the contract.

From then on, the appellants issued its monthly certificates
and made their monthly payments on the basis of their ow
estimates of value. Between the beginning of March and the e
of September 1991, seven such monthly payments were made. ’Z’.ﬁ'
respondents sought payment on the basis of their own esti of
value, thereby making clear that they did not accept )the
appellants' wvaluation.  MNeither side referred the ﬂﬂf an
valuation to the panel for determination by it under c V67.

By the end of July 137]1- the respond !ﬁd made a
submission to the appellants claiming a right tmmammhl: sum"
in respect of the whole of the fixed cqulpn“:nﬁ

By September 1991, the cuml.:iam'i ;ﬂﬂerence between the
sums applied for by the respondents h’k;:&&lng sums relating to
delay and dl:-l'l.tp‘tlﬂn;' and those paid bg‘ﬂt appellants amounted to
about £17 million (in 19385 valuesliy The respondents claimed to
have been approaching a paint at nﬁﬁh the amount certified would
not even cover the costs which \they were incurring by, and that
this point was ultimately, “ggaﬂi:cd in November [991. The
appellants claim that 'I‘_‘h:ls -i;h.ﬂuf correct.

By letter date@—iﬂﬁ'uber 1991, the respondents required:

(a)  that the appellants agree to respondents proposed figure for
the consthbuction of the Sangatte buildings (part of the
cn-nh.ng_._&i!ﬁgm works excluded from the estimates): and

(b} that e’ appellants pay the respondents in full in accordance
m e amounts applied for in respect of all cooling works,

' ing the final valuation of Variation Order Mo. 1.
\.Unl:::l the appellants agreed to these requirements in
at close of business on Monday 7 October 1991 the
:pm'rdcn:s would "be obliged to suspend all work relating to the
cooling system™  The letter went on to draw the appellants’
attention to "the very serious consequences" which would ensue,
and it itemised some of them. The matter was widely publicised

in the French press and media on 7 and 8 October 1991.

After correspondence between the parties in the week
commencing 7 October 1991, the respondents wrote on 14 October
1391 effectively confirming their position. On the same day, the
appellants issued the present proceedings for an injunction to
restrain the respondents from carrying out that threat. The
respondents did not then, and did not thereafter suspend the
cooling system works.

Meanwhile the respondents had submitted a claim to the
appellants to the effect that there had been such a fundaitesht€§ingdom
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change to the character of the works that the originally agreed
lump sum price was no longer applicable, and that they were
accordingly entitled to be paid a reasonable price for the fixed
equipment works on a cost plus basis. This claim led to a

reference resulting, nearly four months after the decision of the
Court of Appeal in the present action, in a ruling that unless the
parties could reach an agreement on interim funding the appellants
should make large extra monthly payments for the fixed
equipment. Having received this favourable award the respondents
intimated to the appellants that they did not intend to suspend
works on the cooling system. However, on 1 1992 the
appellants lodged a request for arbitration with C seeking to
set aside the decision of the panel. This led award made by
the arbitrators on 30 September 1992 whi aside the decision
of the panel and substituted a provision retention by the

respondents, for the account of the of the amounts thus
!arpaidhym::pp:ﬂanumanti ision of the panel

The litigation /S‘\m
The writ in Ihl.': was issued by the appellants

on 1§ October 1991. : n:l.um-:d was as followst=-

"a) an inju 5tra_u11ng the defendants and each of
thern, mselves, their servants or agents in

their obligations under an agreement in

da.ted I3 August 19836 made between the

- ‘ and the defendants ("the contract’) from

I"I.dJ.I'I.E work relating to the cooling system;
[Q.E:m:

Such further or other relief as to the court seems
4 just."™

$ Three days later the appellants issued an application in the
@ mmercial Court for:

S

"(1) an injunction restraining the defendants and each of
them, by themselves, their servants or agents in
breach of their obligations under an agreement in
writing dated 13 August 1986 made between the
plaintiffs and the defendants ("the contract') from
suspending work relating to the cooling system.”

On the same day the respondents issued a cross-application
to stay all further proceedings in the action pursuant to section 1
of the Arbitration Act, 1975 (hereafter "the 1975 Act"). There
followed in short order an exchange of eleven affidavits, supported
by hundreds of pages of exhibits. These prepared the ground for a
hearing before Evans 1. at the conclusion of which on 27
MNovember 1921 the Ilearned judge read a prepared judgment,
leading to an order that:

| ———

1. Upen the present repondents  undertaking not to
suspend work on the cuu!inE system without giving the
appellants 14 days' notice, no order should be made

.Inn Eurotunnel's application for an ipjunction. Without
this Ufrdtrtak:lng Evans IJ. ranted an
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'k 2. The application by the respondents for a stay of the
r action was refused.

There followed an appeal by the respondents, which was
heard by the Court of Appeal (Neill, Woolf and Staughton L.J1.)
during three days commencing on |8 December 1991. On 22
January 1992 the Court of Appeal handed down written judgments,
of which the leading judgment was that of >5taughton L.J.
Reversing the judgment of Evans J. the court stayed the action.
It also refused an injunction [1992] Q.B. &56.

—

| pause to draw attention to these dates. At the concl @
of his judgment Staughton L.J. paid tribute to the quality
arguments, and the way in which all papers had been p I

would like to echo this and to add my own appreciation o full
and careful judgments delivered. As will appear, I fj t after
an exchange of printed cases, full oral argument e time

for reflection I am led to differ.from these j 5 in certain
respects. Nevertheless, | respectfully mggumg\“l r Lordships
that to carry this complex and difficult matfer\through from the 1
commencement of the proceedings to the ion of judgment in ‘:

the Court of Appeal within the period o manths reflects the
greatest credit on all concerned.

3. The legislative EMQ:‘
The centre of the di te section | of the 1975 Act:

"1{1) If any arbitration agreement to which this
mthn% or any person claiming through or
under @u mmences any legal proceedings in any
court t any other party to the agreement, or
an n claiming through or under him, in respect

matter agreed to be referred, any party to the

Ings may at any time after appearance, and

ore delivering any pleadings or taking any other
teps in the proceedings, apply to the court to stay

é the proceedings; and the court, unless satisfied that

. the arbitration agreement is null and veid, inoperative
or incapable of being performed or that there is not

@ In fact any dispute between the parties with regard
to the matter agreed to be referred, shall make an
@ order staying the procecdings.

(2) This section applies to any arbitration agreement
which is not a domestic arbitration agreement; and
neither section 4(1) of the Arbitration Act 1950 nor
section & of the Arbitration Act (Northern Ireland)
1937 shall apply to an arbitration agreement to which
this section applies. . . .

(%) In this section ‘domestic arbitration agreement' means
an arbitration agreement which does not provide,
expressly or by implication, for arbitration in a State
other than the United Kingdom and to which neither-

United Kingdom
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{a) an individual who is a national of, or habitually
resident in, any State other than the United
Kingdom; nor

(b) a body corporate which is incorporated in, or
whose central management and control is
exercised in, any State other than the United
Kingdom;

is a party at the time the proceedings are
commenced.”
Next, there is section 12(6)(h) of the 195Qu

"6} The High Court shall have, [ purpose of and in
relation to a reference, the sam of making orders in

(h) interim | ns or the appointment of a
receive
az it has for th of and in relation to an action or
matter in the digh Court . . .

on and Judgments Act, 1982:-

Refere @a]su made in argument to section 25 of the
Civil Jm:@i)ﬁ
% High Court in England and Wales or Northern

(a) proceedings have been or are to be commenced

"1
6 shall have power to grant interim relief where-

&

in a contracting state other than the United
Kingdom or in a part of the United Kingdom
other than that in which the High Court in
question exercises jurisdiction; and

(b) they are or will be proceedings whose subject-
matter is within the scope of the 1963
Convention as determined by article | (whether
or not the Convention has effect in relation to
the proceedings). . . .

3 Her Majesty may by Order in Council extend the
power to grant inter relief conferred by subsection (1) so as
to make it exercisable in relation to proceedings of any of
the following descriptions, namely-

(a) proceedings commenced or to be commenced
otherwise than in a contracting state;

(B) proceedings whose subject-matter is not within
the scope of the 1968 Convention as
determined by article 1;

| (c) arbitration proceedings. . . .
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(5) An Order in Council under subsection (3} which
confers power to grant interim relief in relation 1o
arbitration proceedings may provide for the repeal of any
provision of section 12(6) of the Arbitration Act 1950 or
section 21(1) of the Arbitration Act (Northern Ireland) 1937

to the extent that it is superseded by the provisions of the
Order. . . .

(7)  In this section ‘interim relief’, in relation to the High
Court in England and Wales or Northern Ireland, means

grant in proceedings relating to matters within
jurisdiction; other than-

(a) a warrant for the arrest of property; nO
(b}  provision for obtaining evidence.” %

interim relief of any kind which that court has power @
i

No order in council has yet u&\undﬁ section
23(3XC).

Finally I must refer to section of® the Supreme Court
Act 1981:

"The High Court may by (whether interlocutory or

final) grant an m]unctmn int a receiver in all cases

where it appears o to be just and convenient to

da sa."

IL THEQ}EE:ATIGN FOR_A STAY

There m in which the respondents seek to upheld

the grant of a Fi'rs:, on the ground that the dispute is

applies®, the dispute between them is “in respect of any
matter ag ¢ referred”, within the meaning of section | of

so that the court is obliged to stay the action.
Smmﬁc this is an appropriate case in which to exercise
A power of the court to stay proceedings hrnugh.t before

it $ru.:h of am agreement 1o decide disputes In some other
Whilst proposing both solutions Mr Pollock Q.C. for the

ndents showed little warmth for the second; no  doubt

it offered his clients a remedy which was discretionary, in
contrast to the mandatory stay under section 1. Nevertheless, |
am satisfied that this is the correct route, and that the court not
only possesses a discretion to grant a stay in such cases such as

the present, but also that this is a remedy which ought 1o be
exercised in the present case.

betwesn pa @ arbitration agreement to which this section
b

First, as to the existence of the power to stay proceedings
in a case which come close to section | of the 1975 Act, and yet
falls short either because of some special feature of the dispute-

resolution clause, or because for some reason an agreement to

arthitrate cannot immediately, or effectively, be applied to the
dispute in question. It is true that no reported case to this effect
was cited in argument, and in the only one which has subsequently
come to light, namely Etri Fans Lid. v. N.M.B. (LLK.) [1987] |

il

W.L.R. 1110, the court whilst assuming the existence of dHmitedutingdom
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did not in fact make an order. | am satisfled however that the
undoubted power of the court to stay proceedings under the
general jurisdiction, where an an:t;n: ;h:rl:aughl; in breach of
agreement to submit disputes to T of a foreign
court, provides a decisive analogy. Indeed until 194% it was
believed that the power to stay in such a case d-l!fnn:ﬂ from the
arbitration statutes. This notion was repudiated in Racecourse
Betting Control Board v. Secretary for Air [1944] Ch. 11%, but the

analogy was nevertheless maintained. Thus, per Madch‘um L., at
p- 126:

"It 15, [ think, rather unfortunate that the
of the court to stay the action [on the g
jurisdiction clause] was said to be und;
Arbitration Act 1889. In truth, that ;""
under a wider general principle,
makes people abide by their coni
restrain a plaintiff from bringt
deing in breach of his with the defendant that
any dispute between them

otherwise determined."

50 also, in cases bef after 1984, per Atkin L.1 In
The Athenee (1922} 11 > Rep. 6, and Willmer J. in The
Fehmarn [1957] | W.L.R. 819, approved on appeal [1958] 1

wW.L.R. 159, 163. 1
reversed. I it is
clause under the
discretionary p

reason why the analogy should not be
iate to enforce a foreign jurisdiction
powers of the court by analogy with the
r what Is now section #(l) of the 1950

to use the same powers to enforce a dispute-
resoluti ment which is nearly an immediately effective

arbitrate, albeit not quite. 1 would therefore hold
ive of whether clause &7 falls within section 1 of the
the court has jurisdiction to stay the present action.

$ My Lords, I also have no doubt that this power should be
ercised here. This is not the case of a jurisdiction clause,
%purparring to exclude an ordinary citizen from his access to a
% court and featuring inconspicuocusly in a standard printed form of

contract. The parties here were large commercial enterprises,
negotiating at arms length in the light of a long experience of

*

$ construction contracts, of the types of disputes which typically
arise under them, and of the various means which can be adopted

§ to resolve such disputes. It is plain that clause 67 was carefully
drafted, and equally plain that all concerned must have recognised
the potential weaknesses of the two-stage procedure and concluded
that despite them there was a balance of practical advantage over
the altermative of proceedings before the national courts of
England and France. Having made this choice 1 believe that it is
in accordance, not only with the presumption exemplified in the
English cases cited above that those who make agreements for the
resolution of disputes must show good reasons for departing from
them, but also with the .interests of the orderly regulation of
international commerce, that having promised to take their
compaints to the experts and If necessary to the arbitrators, that
is where the appellants should go. The fact that the appellants
now find their chosen method too slow to suit their purpose, is to
my way of thinking quite beside the point.

United Kingdom
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Since this conclusion s sulficient to uphold the decision of
Court of Appeal 1o stay the action it would be possible now
pass to the next issue. 3ince, however, provisions in the same
encral as clause &7 are common In the construction .
indu mmmguimﬂmlfllu!ﬂmlﬂiﬁﬂ“
has subject of elaborate argument, it is right to make
some ations on the guestion whether (as the Court of Appeal
court has, independently of any inherent power; bath
the duty to stay the action under section l. The
easy, but limitations of space forbid a full

o
;)

im

3
giE

i

&
2

z
&
B

t
is
iscussion.

1 first recall the words of the subsection: Q@
*1(1) If any party to an arbitration agrﬂzmentgﬂ:
commences any legal proceedings in respect of

agreed to be referred . . . the court . . . e an
order staying the proceedings."

has
the
sub

Az
8

Most of the argument on this subsection w& ined to the
words "an arbitration agreement”. These wor not clear, and
there is substantial force in the submission %ﬂw 67 is not
(in the words of section 7 of the 1973 A agresment .. . 10
submit to arbitration present or futu ferences”, but an
agreement to submit such differences solution by a panel of
experts, the arbitrators providing no than a contingent form '
of appeal - such as, the Com Court would provide in a
reference falling within the ation Act, 1979. Whilst
acknowledging the force of this prgument, if the words of the
section were the only so uncertainty ! would have been
prepared without undue di to hold that clause &7 Is "an
arbitration agreement®. has given me much more reason to
hesitate is the narune relief which the court is empowered
and bound to accord an action is brought which falls within
section (1) "an order staying the proceedings”. The
prnhlnm can b illustrated by reference to the words of the

York ntion on the Recognition and Enforcement of
1511 A wards, 10 June 1938, which was the impetus for
of the English legislation. Article L3 provides as Q\

QM court of a contracting state, when seized of an action
$ a matter in respect of which the parties have made an

agreement within the meaning of this article shall, at the

request of one of the parties, refer the parties to
arhm-a.nm, unless it finds that the said agreement is null

and void, inoperative, or incapable of being performed.”

What springs to mind at once is that the application of this
formula to clause 67 requires the court to do the impossible,
namely to refer the dispute to the arbitrators, whereas it is to the
panel of experts that the matter must first be sent if it is to be
sent anywhere at all. If the English legislation had followed the
Convention, as strictly speaking it should have done, it would have ! !
been hard to resist the conclusion that the duty to stay does not x
apply to a situation where the reference to the arbitrators is to

take place, if at all, only after the matter has been referred to
someons elsa,
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In the end | have come to the conclusion that the different
wording of the Act does not compel this conclusion
Convention envisages a procedure, somewhat similar to the former
English practice, now largely in disuse where the order of the
court called into being a reference to arbitration to which both
parties were at once compulsorily remitted. Instead, the Act
requires and empowers the court to do no more than stay the
action, thereby cutting off the plaintifi's agreed method of
enforcing his claim. It is then up to the plaintiff whether he sets

an arbitration in motion, but if he chooses not to do so he loses
his claim. -

My Lords, this is a real, not simply a v thmn and
I have come to believe that it results from a_d rate choice by
the legislature between the two different wa ﬁ giving effect to
an arbitration agreement. The idea of a compiifory reference was
mooted before the great reforms of the  but was rejected in
favour of the discretionary stay emb&died in section 1l of the
Common Law Procedure hctmldl_ij_ (&: 18 Vict. c. 125). This
choice was perpetuated, not y&a Arbitration Act, 1B8% but
also in the Arbitration Clause ( I} Act, 1924, the purpose of

which was to give effect to ague of Mations Protocol of &
September, 1923, notwiths f t the latter (like its successor
of 1958) required the c the member state, not simply to
stay the action, but to the matter to arbitration. Later, .we
see the same contr n the Mew York Convention and the
1975 Act. In mE@ of the history which | have sketched 1
believe that i

not an accident of drafting, which might
require the 1973 Agt to be interpreted in the same sense as the

underiying ion, but the outcome of a deliberate choice. If
so, there reason to read section I{l) a§ meaning anything
other t it says, and since it is perfectly possible to stay
the ithout referring the matter to arbitration, my principal
diffi applying section 1(l1) to clause &7 is resolved.

Thus, [ would be willing to hold, in company with the Court
Appeal;, that the respondents are entitled to a stay under the
75 Act, but prefer to reach the same practical result by what
seems to me the simpler and more natural route by way of the
inherent jurisdiction.

I must add by way of footnote that the House was muoch
pressed during argument by examples of various forms of claims,
against which one or other conclusion was to be tested. WValuable
though these were as a means of focusing attention, 1 shall not
explore them here, partly because it could be impossible to do
justice to them within a reasonable compass, but more importantly
because it is inappropriate to rule on issues which are not now for
decision. [ will however state that | have found nothing in them
which raises doubts as to the conclusion just expressed, and that
all of them seem capable of a practical solution by the
deployment of either the power under section (1), as thus
understood; or the inherent power to_jgtay; or both powers
successively; or the admittedly ratheq” delphic words " . . . null
and woid, inoperative or Incapable of ing~ performed . . ." in
section L(L)
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[l THE EXISTENCE OF A DISPUTE

The appellants submit that even if section | of the 1975
Act applies to clause 67, a stay should nevertheless be refused
because "there is not In fact any dispute between the parties with

to the matter agreed to be referred”. In summary, they
say that there is only one ground upon which the respondents could
even arttempt to justify their stance in threatening to stop work
whilst at the same time purporting to keep the contract in
existence, namely that the matter falls within the civilian doctrine
of "l'exception d'inexecution™; that it is common ground that this
doctrine is capable of exclusion by express provision in the
contract; and that such an express exclusion is to be found in the
words of clause 67(2), which provide that “the contractor shall j 0
every case continue to proceed with the works with all
diligence . . . " Thu:,acmfdmgtumeappelhnts.the
really have no case at all, and since they have no case

cannot be any "dispute between the parties with mga.r&tg the
matter agreed to be referred”.

4

It will be recalled that this qualification on,t ght of the
defendant to a mandatory stay had its origin 4i\3 MacKinnon
committee report [Report of Committee on w‘ af Arbitration
(1927) (Cmnd. 2517), under the d'la.eranﬁi.l Mackinnon 1.,
paragraph 43 of which read:

—— o \

"Our atrention has been call %ufi point that arises under
the Arbitration Clauses (P Act 1928. Section | of
that Act in relation to a ission to which the Protocal

applies deprives the i Court of any discretion as
regards granting the st an action. It s said that cases
have already not tly arisen, where (e.g.) a writ has
bean issued claiming- price of goods sold and delivered.

The defendant applied to stay the action on the ground
f sale contains an arbitration clause, but

without le, or condescending, to indicate any reason
why he not pay for the goods, or the existence of
any d o be decided by arbitration. It seems absurd

a case the English court must stay the action,
ggest that the Act might at any rate provide that

rt shall stay the action if satisfied that there is a
$‘d’uput= to be determined by arbitration. . . ."

ent times, this exception to the mandatory stay has
egarded as the opposite side of the coin to the jurisdiczion
:uurt under R.5.C., Ord. 1%, to give summary judgment in
I.'Il'ﬂ.'l.f of the plaintiff where the defendant has no arguable
defence. If the plaintiff to an action which the defendant has
applied to stay can show that there is no defence to the claim,
the court iz enabled at one and the same time to refuse the
defendant a stay and to give final judgment for the plaintiff. This
j‘l.l“ﬂﬂl:ﬂﬂﬂ. unique so far as I am aware to the law of Eﬂgl-ll‘d
has proved to be very useful in practice, especially in times when
interest rates are high, for protecting creditors with valid claims
from being forced inte an unfavourable settlement by the prospect
that they will have to wait until the end of an arbitration in order
to collect their money. [ believe however that care should be
taken not to confuse a situation in which the defendant disputes
the claim on g*rqund:. which the plaintiff is very likely indesd to
overcome, with the situatiom in which the defendant is not re
raising a dispute at all. It is unnecessary for present purrHHE@di(mgdom
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explore the question in depth, since in my opinion the position or
the facts of the present case is quite clear, but | would endorse
the powerful warnings against encroachment on the p;u-ﬂ.g
agreement to have their commercial differences decided by their
chosen tribunals, and on the international policy exemplified in the
English legislation ﬂatmiscnmentﬂmldbehmmredhy&u
courts, given by Parker L.J. in Home and Overseas Insurance Co.
Ltd. v. Mentor Insurance Co. (UK. Ltd. [1990] | W.L.R. 153, at
pp. 158-159 and Saville J. in Hayter v. Nelson [1990] 2 Lloyd*
Rep. 263.

Approaching the matter in this spirit bﬁiﬂ}aﬂ: whether the
only matter embraced in the writ, name q-.ml:mnwlum:r
the respondents should return to work, is ject of a dispute.
The fact that there are numerous areas ‘of/ dispute on the event:
leading up to the respondents’ mreut..ﬁhmr: the site does not of
course mean in itself that there~ig @ dispute about the central
issue, namely whether the doc el “I't:ctpﬁnn d'inexecution”
has been ousted and if ;{ ether justified its
application. That the dxtnpe G a part nf the mtr:rraﬁnna.l trade
law which is made to the contract by clause 68 is
common ground, and E ‘also common ground (at least 57 the
purposes of these ’h:;ﬁngs} that the doctrine is capable of
being excluded by t. Beyond this, however, the parties are
sharply at odds, - also are their experts on foreign law. It

is suggested that cmrt has sufficient material, in the shape of
the experts.. vits, to decide the matter here and now for

itself. [, ite unable to agree. Whether the panel and the
arbitratars need help from expert witnesses, or whether they
wdl fgﬂi "Té use their own knowledge and experience to decide

*on their own, | do not know. What does seem to me

ahgul ydﬂ:mmuuthatmEngUshcmﬂcmHmtmﬂy
coneldde in the hght of affidavit evidence alone that the
metla.ntﬁ claim is so unanswerable that there is nothing to
\arbitrate. There would have to be cross-examination of the
experts, and once one reaches this point it Is perfectly obvious

that the qualifying words in section | do not apply, and that there
is no reason to withhold a stay.

IV INTERIM RELIEF UNDER SECTION 12(6) OF THE 1950 ACT

Thus far, the question has been whether the appellant's
claim for a final injunction should be allowed to procesd to trial
in the High Court. I it should, the exercise of the discretion to
grant an interlocutory injunction pending trial will be governed by
well-established rules, and no questions of principle will arise. If,
however, a3 | believe 1o be the case the action should not in the
absence of some unforeseen future difficulty in the operation of
clause &7 be permitted o pgo forward, a difficult and important
question will arise concerning the power of the court to order the
respondents back to work pending the decision of the panel or, as
the case may be, the arbitrators. The appellants base their claim
for an injunction first on the special powers conferred by section
12(6Xh) of the 1930 Act and secondly on the general power of the
court to grant an injunction under section 37(1) of the Supreme
Court Act 198l. These different foundations for the claim raise
entirely different issues, which call for separate consideration.

United Kingdom
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..? duties of the parties to the contract from which the dispute

The main problem with the claim based on section 12(6Kh)
is to decide whether this provision has any application at all to an
arbitration agreement of the type contained in clause 67 of the
construction contract. The respondents say that it has none,
because the clause contemplates a foreign arbitration which is
outside the scope of this particular the 1950 Act. The
Court of Appeal accepted this contention. I the respondents are
wrong on this point it will be to consider whether the
discretion created by section 12(6) should be exercised in a special
way in relation to arbitrations conducted abroad.

It is by now firmly established that more than one n.umnal'
system of law may bear upon an international arbitration.

there is the proper law which regulates the substantive righ

arisen.  Exceplionally, this may differ from the na

governing the interpretation of the agreement to it the
dispute to arbitration. Less exceptionally it may dilfer from
the national law which the parties have t:prtssly ;& Jmplication
selected to govern the r&latlmd'l.lp vu.a,ndmg
arbitrator in the conduct of the arbitration: Weurial law™ of
the arbitration, as it is often caue-li. ruction contract
provides an example. The proper sub of this contract
i5 the law, if such it can be called, clause &68. But the
curial law must [ believe be the law ﬁlgmm. Certainly there
may sometimes be an express choi cunal law which is not
ﬂ'tlawqim:piacewhmﬂw tion is to be held: but in
the absence of an e:plu:r-t this kind;, or at least some

very strong pointer in the
was intended, the inferences
arbitrate in a particular/
process governed by

t to show that such a choice
"~ the parties when contracting o)
consented to having the arbitral’
v of that place is irresistible.

In all these_jhstafices one or more national laws may be
relevant w are expressly or impliedly chosen by the
parties to g “She various aspects of their relationship. As
such, they the arbitral process from within. But national
laws may iy ab extra, when the jurisdiction of the national
ind tly of any prior consent by the parties.
case  exIsis ere the claimant; in face of an
agrt:m:nt, brings an action before a national court
apply its own local law to decide whether the action
be stayed, or otherwise interfered with. Equally obvious is
case of the national court which becomes involved when the

ccessful party applies to it for enforcement of the arbitrator's
award. But a national court may also be invited, as in the
present case, to play a _E.qmlnmtmmtdlr:ﬂ
enforcement of the contract to arbitrate, but in the taking of
measures o make the work of the chosen tribunal more effective.
Here, the matter is before the court salely because the court
happens to have under its own prncndm*a.l rules the power to assert
a personal jurisdiction over the parties, and to enforce proteciive
measures against them. Any court satisfying this requjrlrment will
serve the purpose, whether or not it has any prior connection with
the arbitral agreement or the arbitration process. In the pressnt
case, the English court has been drawn into this dispute only
because it happens to have territorial jurisdiction owver the
respondents, and the means to enforce its orders against them.

The French court would have served just as well, and Uitetldingdom
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present application had been made in Paris we should have found
the French court considering the same questions as have been
canvassed on this appeal, but from a different perspective.

The distinction between the internal and external application

of national arbitration laws is important. In my opinion, when
i whether a statutory or other power is capable of being
exercised by the English court In relation to clause €7, and if it is
so capable whether it should in fact be exercised, the court should
bear constantly in mind that English law, like French law, is a

stranger to this Belgian arbitration, and that the nts are
not before the English court by cheice. In su tuation the
court should be very cautious in its approach the existence
and to the exercise of supervisory and asures, lest it
cut across the grain of the chosen curial lav-'( )

Thus, in the present instanc
sectlon 12 of the Act
Parliament have intended that
injunction should be exerci
conrducted abroad under a la
For an answer to this qugfijcn one must look to the origins of

section 12, which lie in 2 of the Arbitration Act 1889 (52
& 53 Vict. C. 49). Thi ided that:

to grant an interim
respect of an arbitration
is not the law of England?

n, unless a contrary intention is expressed
deemed to include the provisions set forth
le to thiz Act ... "

le comprised a list of nine statutery Implied
of these (paragraphs (a) and (b)) related to the
of the arbitral tribunal. Those imposed by paragraphs
(e} were concerned with the time for making the
Paragraph (f} dealt compendiously with the examination of

duty to "do all other things which during the pn Ings
the reference the arbitrater or umpire may require®. Paragraph
g) empowered the arbitrators to examine on ocath witnesses other
than the parties. Paragraph (h) stipulated that the award was to
be final and binding, and paragraph (i) empowered the arbitrators

to make orders for costs, and to tax or settle the amount of
CO5L5.

It seems to me absolutely plain for twe reasons that
Parllament cannot have intended these provisions to apply to a
Joreigp arbitration. The first reason Is that the chosen mechanism
was to make these provisions into Emw terms of the arbitration
agreement, and such terms could not sensibly be incorporated into
an agreement governed by a foreign domestic arbitration law to
whose provisions they might well be antithetical: see, for
example, the provisions concerning the administration of oaths,
discovery and orders for costs.

Secondly, section 2 of the Act of 1829, unlike section 12 of
the 1930 Act, was concerned exclusively with the internal c#._t;;
of the arbitration, and not at all with any ext powers of the
court. | can see no reason why Parliament should have had the
least concern to regulate the conduct of afy ag: tion carried on
abroad pursuant to a foreign arbitral law. gagéﬁ%%ﬁ%%' it was

|



expressly stipulated in section 23 that the 1839 Act should not
extend to Scotland or Ireland. It is absurd to suppose that
Parliament should have intended that the same French arbitration
should at the szame time be subject to implied terms under English
law but not under the law of Scotland. [ do not believe that in
such a situation either law was intended to apply.

When we turn to the Act of 1934, which introduced a
miscellaneous series of amendments, we find that the list of
statutory implied terms relating to the powers of the arbitrators,
contained in the Schedule to the 1339 Act, was enlarged by th
addition of powers to order specific performance and make ;O
interim award. In addition, section 8 provided that in relati
the matters set out in this Schedule to the 1934 Act:

(1) The court shall have, for the purpose Q in

relation to a reference the same power of maki 5 + »

. as it has for the purpose of and in relati action

or matter in the court®, 2 \

The powers listed in the Schedule w ﬁs&ma&ﬁm
now set out in section 12(6) of the 1950 Quite plainly the
reference to “the court® was to the urt, and when one
looks at the items in the list (such ordering of discovery

and interrogatories) it is easy to
with powers which the English
even have thought of exercising
court. This being sa, |
should have wished to make
respect of a foreign arbi
and 31 of the MacKin
the width of its term

t they were concerned
ould never at that time
tion to actions in a foreign
reason why the legislature
rs available to the court in
Indeed it appears paragraphs 30
mittee's report that notwithstanding
reference the committee chose not to

——

In these tances, if the present case had arisen in
1969 the uld 1 believe have held without difficulty that
the releva s of the Acts of 1889 and 1934 did not apply to
foreign ons. The Act of 1950 was a consolidating statute
which rearranged and in some instances re-worded the

ing Isgislation, and it cannot have had the effect of enlarging

gories of arbitration to which the former legislation

i In these circumstances | consider that none of the terms
the Act of 1950, of which the provisions cited from the [889

1934 Acts were the precursors, apply to foreign arbitrations
and that since these include section 12(8) the power conferred by

section 12(6Xh} to grant an interim injunction is mot available to
the court in respect of foreign arbitrations such as the present

V. AN INJUNCTION UNDER 5. 37 OF THE SUPREME COURT
ACT, 1981

I turn to the claim for an interlocutory injunction under
section 37(1) of the Supreme Court Act 198l. The focus of the
enquiry now shifts from the nuMérous types of remedy under
section 12 of the Act of 1950 which are specially designed for the
narrow purpose of promoting the eificacy of the arbitral process,
to a single remedy which is not so designed and which is capable
of employment in a wide variety of situations, many far removed
from the present. By definitien, the making of an ordénitedilkingdom
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section 12 cannot be inconsistent with the spirit of the arbiration
agreement or with the policy of the court to enforce such
agreements, although in making use of its powers under the section
the court must be careful not to meddle unduly in matters which
properly belong to the arbitrator. Under section 37(1) by contrast
the arbitration clause is not the source of the power to grant an
injunction but is merely a part of the facts in the light of which
the court decides whether or not to exercise a power which exists
independently of it. Accordingly it does not follow that even in a
situation where, if section 12(6) applied to the arbitration in

question, the court would be justified in making terim order
under section 12(6)h), the court would be tified, or

would even have the power, 1 do so0 under 1. In the
present case the respondents contend that in tion where the
interlocutory injunction claimed is ancillary action which the

court has stayed it has no power to granm
considers that to do so would be in
Alternatively, the respondents con
does exist it should Le exercised t caution, and that the
conditions for its exercise do no in the present case. The

Court of Appeal sustained the t ‘of these grounds of objection,
to which | now turn.

Jnjunction even if it
interests of justice.
even Iif such a power

}- The power to gmrl* junction
=~

(1) The r:spnmhé with an argument of general prtn:iﬁlh

Although the wo section 37(1) and its forebears are very
wide it is fi lished by a long history of judicial self-

denial that not to be taken at their face value and that
their applicatiém-is subject to severe constraints. This process has
culminat chain of decisions in your Lordships'® House:
Siskina

laden on board) v. Distos Compani
. [1979] A.C. 210; Castanho v. Brown & Root ﬂ
A.C. 557; British Airways Board v. Laker Airways Ltd.
A.C. 38; and South Carolina Insurance Co. v. Assurantie
ij "de Zeven Provincien" N.V. [1987] | A.C. 24. These
too well known to need rehearsal, and it is sufficient for

resent purposes to quote from the speech of Lord Brandon of
Qakbrook in the South Carolina case, at pp. 39-40:

"The first basic principle is that the power of the High
Court to grant injunctions is a statutory power conferred on
it by section 37(1) of the Supreme Court Act 1981, which
provides that ‘'the High Court may by order (whether
interlocutory or fimall grant an injunction in all cases in
which it appears 1o the court to be just and convenlent to
da se.' That provision is similar to earlier provisions of
which it is the successor, namely, section 45(1) of the
Supreme Court of Judicature (Consolidation) Act 1925 and
section 25(8) of the Supreme Court of Judicature Act 1373.
The second basic principle is that, although the terms of
section 37(1) of the Act of 1981 and its predecessors are
very wide, the power conferred by them has been
circumscribed by judicial authority dating back many years.
The nature of the limitations to which the power is subject
has been considered in a number of recent cases in wvour
Lordships® House: Siskina (Owners of cargo lately laden on
board) v. Distos Compania Naviera S5S.A. [lm-;
Castanho v. Brown & Root (ULK.) LtiInfEsRKIngdoms57; and
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British Airways Board v. Laker Airways Lid. [1985] A.C. 58,
effect of these authorities, so far as material to the
present case, can be summarised by saying that the power
of the High Court 1@ grant Injunctions is, subject to two
exceptions to which [ shall refer shortly, limited to two
situations. Situation (1) is when one party to an action can
show that the other party has either invaded, or threatens
to invade, a legal or equitable right of the former for the
enforcement of which the latter is amenable to the
jurisdiction of the court. Situation (2) is where one party
to an action has behaved, or threatens to behave, in
manner which is unconscionable. The third basic principle-i
that, among the forms of injunction which the High
has power to grant, i5 an injunction granted to one pd
an action to restrain the other pary to it from beg

gy Or
dﬂ?ﬂdhﬁmffﬂﬂmnﬂmﬂg,prﬂ:ﬂedlr# the
former in foreign court. S5Such jurisdiction u, - to be
exercised with caution because it indirect
interference with the process of Ign court

concermed.”

In reliance on this line of authority %ﬂnﬁmu maintain

that the English court can never grant
a cause of action which the parti
subject of an arbitration abroad,
has itself halted the procesdings land, in furtherance of its
duty under section | of the f 13973, so that the agreed
method of adjudication place. In support, the
expression of opinion by Bi m
ssan_Motor Co. Ltd. (unreported) 31
Civil Division) Transcript Mo. 842 of
t interim relief in the shape of an
t be granted in a case such as the
endant is not properly before the court.

July 199]1; Court of
1991, two the eff
interlocutory in
present since

cannot accept this argument. | prefer not to
tion whether the law is now firmly established in
Brandon's statement, or whether it will call for
ration to deal with new practical situations at present
For present purposes it is sufficient to say that the
of the Siskina, put at its highest, is that the right to an
tory injunction cannot exist in isolation, but is always
idental to and dependant on the enforcement of a substantive
@ ight, which usually although mnot invariably takes the shape of a

cause of action. If the underlying right itself is not subject o
the jurisdiction of the English court, then that court should
exercise its power under section 37(I) by way of interim relief. If
this is a correct appreciation of the doctrine, it does not apply to
the present case. Let us take the matter by stages.

First, there is the situation where a contract entirely
English in all its aspects is subject 10 an agreement for arbitration
in London. This agreement, being a “domestic™ arbitration
agreement, may be enforced by a 4:h':i»::;|'::til'.:mar;,.r stay under section
(1) of the Act of 19350. Here, it s quite clear that the presence
of the clause does not deprive the court of jurisdiction over a
dispute arising under the contract. [f am action is brought to
enforce the contract, and either the defendant does not apph ;
a stay, or the court decides in its discretion not to grant ted Kingdom
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action proceeds in exactly the same way as if the arbitration
clause did not exist. Moreover even if the court does choase to
Erant a stay the court retains its jurisdiction over the dispute. If
all goes well this jurisdiction will never be exercised, but if the
arbitration breaks down the court is entitled to resume seizin of
the dispute and carry it forward to judgment. (Authority for these
propositions is scarcely necessary, but mention may be made of
Doleman & Sons v. Ossert Corporation [1912] 3 K..L 257 and

Hamlyn & Co. v. Talisker Distillery [139%] A.C. 202). It follows
that the conditions for the grant of an interlocutory injunction are
satisfied, since the purpose of the injunction is to port a cause
of action which Is justiciable before the English m@

postulate that one of the parties is a nati f a state other
than the United Kingdom. The arbitrati ement nNow Cceases
to be "domestic", and the stay is no lo iscretionary under the
Act of 1950 but mandatory under t of 1975. Does this
make any difference?-MNone, in my for the cause of action
is still potentially justiciable by ish court; and will in fact
be adjudicated upon if the def does not apply for a stay, or

if the circumstances are : bring into play the exceptions

The example may now be thangntl E 2, %0 as 1o

in section | of the Act 3, or if something happens at a
later stage which demands lifting of any stay which has been
granted and the resum of the action before the court. Here

again the ruatrll:tiu the grant of an interlocutory injunction
do not apply.

a.rhura.tmn nt which calls for arbitration abroad. This may

indirect effect on the m'miah:ll.tjr of injunctive
rel.mi. often it happens that where there is an arbitration
igm between foreign parties the English court has
juri only because the agreement stipulates that the

Let usl n make a further change, and postulate on

nglmh law as the substantive proper law ol the contract, and

& mn shall be held in London; thereby justifying the inference

giving the court jurisdiction over the cause of action under
E d. ll. r. l{kHdHull If the seat of the arbitration is abroad this

source of jurisdiction is cut off, and the inhibitions created by the
siskina authorities will preclude the grant of an Injunction.
MNevertheless, if the facts are such that the court has jurisdiction
in some way other than the one just described | can see no reason
why the additional foreign element should make any difference to
the residual jurisdiction of the court over the dispute, and hence
to the existence of the power to grant an injunciion In support.
So also in the present case. If the respondents had really wanted
to find out as a4 matter of urgency whether they were entitled to
carry out their threat to stop work they might perhaps have
decided that it was better to press for a speedy trial in the
Commercial Court; rather than wind up the cumbersome method of
clause 67, and hence abstained from asking for a stay. In such a
case there could be no doubt about the power of the court to
grant an injunction. Similarly if clause &/ had for some reason
broken down and the parties had been forced to resume the action.
I am unable to see why the fact that the action is temporarily,
and it may very well be permanently, in abeyance should adversely
affect the powers of the court, although of course it may make
all the difference to the way in which those powers should be

exercised. United Kingdom
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Fer these reasons 1 «consider that although the
commencement of the action was a breach of the arbitration
agreement, and that in this sense the respondents were not
"properly” before the cowrt, this does not bring into play the
limitations on the powers of the court established by the Siskina
line of cases. | should add that the same result must have
followed if the appellants had done what they promised to do, and
submitted their disputes to the panel and the arbitrators, rather
than to the court. The power exists either in both cases or in
neither and the appellants' breach of the arbitration agreement in
bringing an action destined to be stayed cannot have conferred
the court a power to grant an injunction which it would no
otherwise possess. The existence of a pending suit is tho
irrelevance.

{2) This mention of section Z5 of the 1982 Act bri IQ s
the respondents' next argument, that since Parliament ‘reated
the opportunity to confer powers on the court tn interim
relief including interlocutory injunctions in suppo bitrations,
and has not yet brought such powers into eff court should
pever in the absence of such legislation ) o exercise
whatever powers in this respect may al
general law. | cannot agree. We are
which the court already possesses u
Act. The only guestion is whether

here with powers
ton 37 of the [98]
ourt ought permanently

and unconditionally to renounce ibility of exercising such
powers in a case like the am unable to see why the
fact that Parliament is conte the specific grant of interim
powers, not limited to in tory Injunctions, in support of
arbitrations but has not to do so should shed any light
on the powers of thE r existing law. It may be that if

and when section 23 apphi:ahle to arbitrations, the court
will have to be ve Qlﬂlﬁ in the exercise of its genera] powers
under section 37 t to conflict with any restraint which the
legislature ma imposed on the exercise of the new and
Meanwhile, however, although the existence of
in reserve may well be one of the factors which
to be very cautious about granting relief in the
present kind, it is another martter to hold that the
Id cut itself altogether off from the possibility of a
and | would not be prepared 1o go so far.

@ I would return a similar answer 1o the argument which

umes that (as | have already suggested) section 12(6Kh) of the
1950 Act does not apply to foreipn arbitrations, and reasons from
this to the conclusion that the general powers of the court 1o
grant injunction are equally inapplicable in such a case. At the
time many years ago when the forebears of section 12(6) were
conceived the world of international arbitration was very different
from what it is today, and the possibility that national courts of
one country might have a useful albeit subordinate role to play in
an arbitration conducted in another country might well have
appeared too implausible to call for a specific provision. The fact
that the specialist powers conferred by the Arbitration Acts are
not available in a case such as the present does not entail that
the general powers of the court can never be deployed: although,
again, this is undoubtedly a powerful reason why the courts should
approach their use with great caution.

United Kingdom
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i) Next, the respondents call in aid the long-established
principle, endorsed by Lord Diplock in Bremer Vulkan Schiffbau und
Maschinenfabrik _v. South India Shipping Corporation Ltd. [1981]
A.C. 209, 979 that the English court has no general supervisory
power over the conduct of arbitrations more extensive than the

conferred by the powers of the Arbitration Acts. My
Lords, this principle is an essential element in the balance of the
partnership which exists under English law between the arbitral
process and the courts, and [ say nothing to shed any doubt
whatever upon it. In my judgment however it does not bear upon
the presant appeal.

In the first place, the attempt in Bre
the further conduct of the arbitration, on the-ground of excessive
delay, foundered on the absence of any leg: @ equitable right of
the plaintiffs to be enforced or pmter:‘l% ared was thus another

case in the Siskina line of authority; 5 in the present case,
for the reasons already stated, thca.@ 15 do assert a cause of

action under the coastruction co \ justiciable under English
Courts. /{

S

imed in Bremer Vulkan would
by the court in the arbitral
nt of the parties' agreement that
should be entrusted to the arbitrators
limited degree of judicial control
English law, and hence of English statute
rial law of the contract. The purpose of
of protection, by contrast, i5 not 10 encroach on
the proc wers of the arbitrators but to reinforce them,
and to r re effective the decision at which the arbitrators
will wlgd y arrive on the substance of the dispute. Provided
that nd no more is what such measures aim to do, there is
nmﬁ% them contrary to the spirit of international arbitration.

process, and thus an i

alone, subject
implicit in the
law, as part o
interim m

For similar reasons | am wunable to agree with those
isions in the United S5tates (there has besn no citation of
uthority on this point from any other foreign source) which form
one side of a division of authority as vyet unresolved by the
Supreme Court. These decisions are to the effect that interim
measures must necessarily be in conflict with the obligations
created assumed by the subscribing nations to the Mew York
Convention, because they “bypass the agreed upon method of
settling disputes": see McCreary Tires & Rubber Co. v. CEAT
p-A. (1978) 501 F. 2nd 1032, 1038. 1 prefer the view that when

properly used such measures serve to reinforce the agreed method,
not to by-pass it. i

. A Procedural Difficulty

Finally, 1 must refer to a problem of procedural mechanics,
quite unconnected with the ideals of international arbitration. It
is this. If the court stays an action brought in breach of an
arbitration clause, how can it grant an injunction in an action
which is no longer before it? No difficulty arises where the stay
Is discretionary; under section &1 of the Act of 193 or under the
inherent powers of the court, since the court can grant the
injunction first before electing to impose a stay. This is what
happened in Foster & Dicksee v. HastingsURitedd€ingadoni1903) 27

Page 57 of 68

-



L.T. 736, a2 case very similar to the present on the facts. This
expedient seems however less defensible where the court is obliged

by statute to render up its control of the dispute as soon as the
defendant o requires.

Puzzling as this question undoubtedly seems at [first
acquaintance, [ believe on reflection that the answer is straight
forward. Omnce again, it is helpful o approach the matter by
stages. Let us take first the case where the English court, before
which no proceedings have been brought except for interim relief,
makes an order under section 25 of the 1382 Act in support of an
action brought in the courts of a foreign state. Here, it is

obvious that the court is not making an order in an English acti
By granting the order, the court does not engage itself at

the resolution of the dispute, but merely seeks to

resolution of the dispute by the foreign court more effegti It
is_a free i item of ary relief. Next, it be
assumed that the reign procesdings take the of an
arbitration, rather than litigation. Once again, if lish court
grants an interlocutory injunction by way of jAle protection

under section 37 of the Act of 1981 it is not
the decision of the dispute, but is simply d

that the resolution by the arbitrators is i
and logic suggest that the analysis m same where the
application for the interlocutory inj is associated with the
commencement of an action whin:h‘%cm:rt is obliged to stay.
Common sense, because it :aru'm@ right that by starting the
action the plaintiff automati feits any right to ancillary
relief to which he would othe entitled. Logic, because the
purpose of the stay is to e from the court the task of
deciding the substantive di » 50 that it can be entrusted to the
chosen tribunal. This | the court is bound to do, by virtue
of the New York tion. But neither the arbitration
agreement nor the tion contemplate that by transferring to

any part in
best 10 ensure
.  Common sense

the arbitrators e of the dispute, the court also divests
itself of the ri use the sanctions of municipal law, which are
not awvailab the arbitrators, in order to ensure that the
arbitration ied forward to the best advantage.

see no difficulty in principle in an order which
comb i mandatory stay with an interlocutory injunction by way
af im relief.

For these various reasons | consider, here differing from the
of Appeal, that the court does have power in the present
case

to grant the injunction for which the appellants contend,
notwithstanding that their action has been stayed. Whether this is
a power which the court ought to exercise in the circumstances of
the present case is an entirely different matter.

3. The exercise of the discretion

On the assumption that the court does have power to grant
the appellants an injunction, a decision on whether the power
should be exercised requires the making of certain assumptions.

The first assumption must hold good whatever course your

O

X

Lordships" House decides to follow. Since the action WUnited*Kingdom
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stayed, the appellants' only justification for claiming interim relief
is5 that it is needed to render more efficacious the clause &7
procedures, and any decision favourable to the appellants which
may emerge from them. We must thereiore assume that the
appellants' next step will be to set about at once pursuing the
same remedy, or type of remedy, through the medium of clause 67
as they sought in the action. Only one item of substantive relief
was claimed by the writ, and although this was cast in negative
form it was in substance a claim for a final mandatory injunction:
or, what seems to me the same thing, an order for specific
performance of the respondents' obligation to work tinuously on

the contract. Absent ey e 1an la must also
assume that this is an Eﬁer which the panel itrators would

have power to make, if minded w0 do E w Jlong the

proceedings will take is impossible to predi art from saying
that if the appellants had gone straight Jo panel in Ocrober

1991 rather than starting anm action, clause &7 proceedings
would no doubt have been comfor inished by mow. At all
events, we should in.my opinion that if the panel rules in
favour of the appellants the 5 ts will appeal w0 the
. arbitrators, and that a final the claim is not likely to

emerge for some considerabl

We must also make mptions about what will happen on
the alternative hypo that the injunction is and Is not
granted. As to théter, since the respondents have néver
gqualified their thr withdraw from work unless their financial
demands are me st assume that 15 months after the threat
was first m gy a time when the entire tunnel project is 15
months mar% completion, the respondents will at once stop

imperil even further the financial viability of a
prise, risking an immense liability in damages if they
tly found to have asserted a right which they did not
sme scepticism on this score is inevitable, but since the
iey, are still at odds about the availability of interim relief 10
@nt the respondents from carrving out their threat, [ can see

choice but to assume that the threat is not just empty bluster,

i I5 one which the respondents will carry out i free to do sc.

If, on the other hand, an injunction is granted pending a

N final resolution of the dispute the completion of the clause &7
@ procedures is bound to take a considerable time; during which, we

mist assume, the work under the construction contract will be
approaching a conclusion.

@ Amidst all these assumptions, there is one hard fact which |
believe 1o be conclusive, namely that the injunction claimed from
the English court is the same as the injunction to be claimed from
the panel and the arbitrators, except that the former is described
as interlocutory or interim. In reality its interim character is
largely illusory, for as it seems to me an Injunction granted in
MNovember 1921, and a fortiori an injunction granted today, would
largely pre-empt the wvery decision of the panel and arbitrators
whose support~forms the raison d'etre of the injunction. By the
time that the award of the panel or arbitrators is ultimately
made, with the respondents having continued to work meanwhile it
will be of very modest practical values, except as the basis for a
claim in damages by the respondents: although exactly how
modest, it is impossible on the present :vidm(jq(m@om
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In these circumstances, | do(not consider that the English
court would be justified in granting the very far-reaching relief
which the appellants claim. It is true that mandatory
interlocutory relief may be granted even where it substantially
overlaps the final relief claimed in the action; and I also accept
that it is possible for the court at the pre-trial stage of a dispute
arising under a construction contract to order the defendant to
continue with a performance of the works. But the court should
approach the making of such an order with the utmost caution,
and should be prepared to act only when the balance of advantage
plainly favours the grant of relief. In the combination of
circumstances which we find in the present case 1 would MUO
hesitated long before proposing that such an order should be
even if the action had been destined to remain in the High
These hesitations are multiplied by the presence of cl
There is always a tension when the court is asked to

way of interim relief in support of an arbitration, a re bl the
same kind as will ultimately be sought from itrators:
between, on the one hand, the ne=d for the make a

. tentative assessment of the merits in order to whether the
plaintiff's claim is strong enough to merit p i
other the duty of the cowrt to respect
which both parties have made, and not fo

the arbitrators (or other decision-makery) power of decision

which the parties have entrusted 1o alone. In the present
instance | consider that the latter ciOfm tion must prevail. The
court has stayed the action so panel and the arbitrators

can decide whether to order
court now itself orders an in
will be very little l=ft for

mandatory injunction. If the
ry mandatory Iinjunction, there
itrators to decide.

ore are to my mind resolved by the

choice of the than the Belgian courts as the source |
of interim relie Fhatever exactly is meant by the words |
"competent judi ity" in article 3.5 of the [CC Rules, the

Belgian court surely be the natural court for the source of
interim re the appellants wish the English court to prefer
itzelf to forum it is for them to show the reason why,

. in the y as a plaintiff who wishes to pursue a substantive
claim i

than in 2 more convenient foreign court: Spillada
’ Corporation v. Cansulex Ltd. [1987] A.C. 460, &76E.
ve not done so. Apparently no application for interim
f has been made to the court in Brussels. It is perhaps just
issible to take notice that the contemporary Belglan law of
arbitration differs from the law of other European countries, but o
beyond this | would certainly not be willing to go since, i
m'ﬂ%r# no evidence of Belgian law is before the court. l[% i i
appellants had wished to say that the Belgian court would have p,"i
been unable or unwilling to grant relief, and that the English court 1
is the only avenwe of recourse, it was for them to prove it, and
they have not done so. Moreover, even if evidence to this effect \
had been Sdduced [ doubt whether it would have altered my
opinion. This is not a case where a party to a standard form of
contfact finds himself burdemed with an inappropriate arbitration
clause to which he had not previously given his attention. [ have
no doubt that the dispute-resolution mechanisms of clause &7 were
the subject of careful thought and negotiation. The parties chose
an indeterminate "law"™ to govern their substantive rights; an
elaborate process for ascertaining those rights; and a locddhitedd€ingdom
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that process outside the territories of the participants, This
conspicuously neutral, "anational" and extra-judicial structure may
well have been the right choice for the special needs of the
Channel Tunnel venture. But whether it was right or wrong, it is
the choice which the parties have made. The appellants now
regret that choice. To push their claim for mandatory relief
through the mechanisms of clause &7 is too slow and cumbersome
to suit their purpose, and they now wish to obtain far reaching
relief through the judicial means which they have been so
scrupulous to exclude. Notwithstanding that the court can and
should in the right case provide reinforcement for the arbitral
process by granting interim relief | am quite satisfipd that this is
not such a case, and that to order an injunction id be to
act contrary both to the general tenor of the c on contract
and to the spirit of international arbitration. O

United Kingdom
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HOUSE OF LORDS SUPPORTS PREARBITRATION
INTERIM MEASURES UNDER NEW YORK CONVENTION

By
Mahir Jalili
(Mahir Jalili ir a partmer of Whitman & Ransom. His practice pr ] @I‘I."EI
inrerranonal commercial arbirrarion and internanonal construction coniracts. He is of the
Chartered Institute of Arbitrators and a member of the American Arbirrarion A ; frer being

based in London for 15 vears, Mr. Jalili moved 1o Los Angeles in December 1392,
*

COMMENTARY | <isimss:

in
W =
tion Lid.® The primary issue in the case was whether 1sh court should grant a prearbitration
injunction in connection with a dispute ansing under providing for arbitration in Belgicm.

Although the injunction was not granted.i case, the House of Lords held that an English
cour had the power to grant an injunction interim relief in the “nght case,” and that such an
injunction would be compatible with the rk Convention.

As such, the House of L ined to follow the American authorities which advocate that
couri-ordered mterim m:u;i! under the Mew York Convention.
on

The contract in g
between England and

Channel Tunnel

lated to the construction of a tunnel under the English Channel
by a consortium of English and French contractors employed by the

ternational trade law (also known as “lgx mercatona™) was designated as the goverming law

@u«n‘m in clause 68 thereof.*

A dispute arose as to the amounts payable by the employers 1o the contractors in respect of work
on the cooling svstem.

The parties were unable to reach agreement regarding the price of that work, and the
centractors then threatened 1o suspend the work, alleging that the employers were in breach of contract.

The employers responded by issuing 2 wnit in England sesking an injunction 1o restrain the
contractors from suspending the work.,

TCoPTEGHT ] UEALEY PUBLICA TS, L. WAYAE, PR

14 United Kingdom
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The trial judge held that he would be inclined to grant an injunction against the contractors,
but made no order on the contractors” undertaking not to suspend the work without giving the
emplovers 14 days’ notice. He also dismissed the contractors’ application for a stay of the action in
favor of arbitration under section 1 of the English Arbitration Act [975.°

There followed an appeal by the contractors to the Court of Appeal. The appellate court allowed
the contractors’ appeal and granted a stay of the action. It also refused to issee 2 bitration

imjunction.
On appeal by the employers, the House of Lords dismissed the ough it used a
“different route™ to arrive at the same conclusion as the Court of Appeal.
L 2
The emplovers based their claim for 2 prearbitration injunct st on the special powers
conferred by section 12(6Kh) of the English Arbutration Act 1950% ondly on the general power

of the court to grant an injunction under section 37(1) of the % upreme Court Act 19817

Those different foundations for the employers'
called for separate consideration by the House of

d entirely different issues, which

-

Lord Musull,® writing for the maj ' House of Lords, stated cthat *[i]t is by now firmly
estoblished that more than one n::im%nfhw may bear upon an international arbitration.” His
Lordship distinguished between ﬂ:% ive law of the contract. namely lex mercatoria under
clause 68 of the contract, and the ing the relationship between the parnes and the arbitrators
in the conduct of the uhitmuQ ich he called the “curial law,™

The curial law, g to Lord Musall, was the law of Belgium, the place of the arbitration.

uded that the English couns had no power under section 12(6Wh) of the
ci 1930, to grant a prearbitration interim injunction in respect of a foreign
{Belgian) arfy

ﬁ eontractors contended that the English court also had no power to grant an injunction under
37(1) of the Engiish Supreme Court Act 1981."in connection with a foreign arbitration. That
ment was upheld by the Court of Appeal.

Unlike section 12 of the English Arbitration Act 1950, which is specifically designed to
support the arbitral process, section 37 of the English Supreme Court Act 1981 deals with a variety of
siuations, many far removed from arbitration.

The House of Lords disagreed with the Court of Appeal and held that the English courts had
the power under section 37 of the English Supreme Court Act 1981 to grant the prearbitration
imjunction sought by the employers.

STSPTRIGHT 1990 NERLEY FUBLICATIONS Bic WATHE, P& . .
15 United Kingdom

Page 63 of 68



_w
INTERNATIONAL
ARBITRATION REPORT

<ul 159 ol wl. #d

However, their Lordships refused to issue the injunction on the grounds that the grant of the
injunction would largely pre-empt any decision ultimately to be made by the panel af experts or the
arbitrators under clause 67 of the contract According to Lord Mustll, “to order an injunction here
would be 10 act contrary both 10 the general tenor of the construction contract and to the spirit of
inernatonal arbitration.”

W W ¥

Although the House of Lords declined to grant the employers a pmm-hinntiga"w;ﬁ;&ﬁun in the
Channel Tunnel case,” Lord Mustill made it clear that “the court can and should in/ rnght case

provide reinforcement for the arbitral process by granting intenim relief.”

The contractors (and apparently the Court of Appeal) had relied onicentdin Amenican decisions,

particularly McCreary Tire & Rubber Co v CEATS p A" which hoifl thag the New York Convention

. precluded the cournt from granting provisional remedies to a party who had agreed to settle all disputes
by arbitration. -

The House of Lords disagreed with those degisignsvnd held that prearbitration interi
measures were compatible with the New York Conventpn™As stated by Lord Mustll;

*For similar reasons | am unable(to agree with those decisions in the
United Starss {there has beennn:u:ﬁﬁ'nn of authonty on this point from
any other foreign mun::l which form one side of a division of
suthority as yet umiphpﬁv‘lh: Supreme Court. These decisions are
rn-muffﬂtthﬂ inp;ﬁiﬁm;m:: must necessanily be in conflict with
the u-hiiguim:‘:ﬂtuﬁ assumed by the subscribing nations to the New
York Cﬂn\':ntlhd “bécause they ‘bypass the agreed upon method of
seftling d Plltr—'-*- see MoCreary Tire & Rubber Co. v. CEAT S DA,

{1974) 3N Find 1032, 1038, | prefer the view that when properly
used” a;u:ﬁ ‘measures serve 0 reinforce the agreed method, not to
brw

Th 45 a’split of authority in the United States on the compatibility of prearbitration
mjunmmgl_ﬂ the New York Cunvantmn

“'H‘
QI.}éﬂn;:rru: American courts have suggested that the language of Amicle [1{3) of the New York

ntion, which states that a court “shall refer the parties 1o arbitration™ means, by negative
Lirepli , that a prearbitration injunction is not permitted, and the proper remedy is 1o refer the
parties o arbitration and dismiss for lack of subject matter jurisdiction. The leading authorities which

fallow this approach are McCreary by the Third Circunt and Cooper v, Alcliers de la Motobecane,

5. A" adecision by the New Yaork Court of Appeals.

Other American courts have concluded that the New York Convention does not preclude a

prearbitration injunction. This school of thought is reprented by Carclina Power & Light Co v,

LUrpnex,"” a case decided bv a Califorma federal district court.

As pointed out by Lord Mustill in Channel Tunpel. the United States Supreme Court has not

vel resolved the issue. The Supreme Court, however, came clase n M:mll.Lm:h..E::m:._Em

EATIONS e WAYNE, P United Kingaom
19 Page 64 of 68
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Smith, Iog. v Ermest M, McCollum,. '™ when Justices White and Blackmun dissented from a decision
denying certioran 1o a case from the Court of Appeals of Texas. The dissenting justices stated that
“|w|hether the Arbitration Act bars the issuance of a preliminary injunction pending arbitration is a
frequently litigated question of considerable imponance to the parties to arbitration agreements. The
issue s one well worth defimitive resolunon by this Court.”

i Although there is stll some doubt in the United States as to whether prearbitration injunctions
JE are compatible with the New York Convention, the House of Lords has made it clear i
that the New York Convention does not bar the English couns from granting suc or other

interim measures in suppon of arbitration. O
%‘

[ ] : ENDNOTES :'&\

1 1. The British court of final appeal. &

. |1993] 2 W.L.R 262: 8 INT'L. ARB. Feb. 1993}

(]

3. Convention on the Recognition a of Forsign Arbitral Awards, done ot New York, on June
1D, 1958 (commonly known as the “New(York Convention™). Some 114 states have ranified the Convention
including the United States and the Upi pdom

{ 4, Clause 68 of the con “[1]he construction, validity and performance of the contract shall
in all respects be governed by in acsordance with the principles common to both English law and
French law. and in the abse ch common principles by such general principles of international trade law
as have been applied by al and mternational tribunals. Subject i all cases, with respect to the works 1o be
respectively p:ﬁnr@: French and in the English part of the site. to the respective French or English public

policy {ordre p% VISI0NS
. 5 of the English Arbitration Act 1975 provides that “[i]Jf any party 1o an arbitration
agrecmeqt.. ogmmences any legal proceedings in any court agamst any other party 1o the agreement....in respect
of an agreed to be referred, any pany to the procesdings may at any time after appearance. and before
de g any pleadings or taking any other steps in the procesdings, apply to the court to stay the procesdings;
\$& court, uniess sattsfied that the arbitration agreement 15 nufl and voad. inoperative or incapable of being

prmed or that thersis pot in fact any dispute between the parties with regard 10 the malter agreed 1o be referred.
&lﬂﬂl make an ordes staying the proceedings.”

6. Secuon 12060k} of the English Arbitration Act 1950 states that “[t]he High Court shall have, for the
purpose of and in relation 1o a reference. the same power of making orders in respect of _istenm injunctions...as
i has for the purpose of and in relation to an action or matter in the High Court™

] 7. Section 37(1) of the English Supreme Count Act 1981 provides that “the High Court may by order
{whether interlocutory or final) grant an injunction in all cases in which it appears to the court to be just and
convenient to do sa."”

ECOPTRAIGHT T893 MEALEY FLBLICATIONS, . WA TNE PA

United Kingdom
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Co-aumthor of M. MUSTILL & 5. BOYD., THE LAW AND PRACTICE OF COMMERCIAL

ARBITRATION IN ENGLAND (2d ed. 19E9)

3. Another legal svsiem which governs the Channel Tunnel arbitration is the procedural regime defined
by the ICC Arbirration Rules which apply by virtue of the partiss’ agreement

10

Lord Musull indicared that the parties were free (0 provide an express chosce of cundl lats in thear

coniract, which was not the law of the place where the arbitration was to be held.

11.

|_'I

F2

rehief ™

— e =
= COPYERGHT 'E5] MEALEY PLBLICATIING L., WATHL, Pk ===

See noie 7, SUDER

The House of Lords felt that the “Belgian court must surely be the naturaleoutufor the souree of interim

7T N.Y 2d 408, 242 NE2d 1239 (19821
451 F. Supp. 10:4 (N.D.Cal. 1977}

480 U5 1127. B3 LE4. 2d 504, 105 5.Ct B ld{LOES).
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ORDERE 15
(B. 5. C. 1065)
SUNMARY JURGMERT

Application by plalntH for summary Jodgmest (0. 14, £ 1).

l.—{1) Whers in an ssbion to awhidh shis rule appliss & statemsnt
of claim has besn served on pedbfendant snd that delendant bhas
entered an sppearance in the sosion, the plaint may, oo the ground
that thai defendant has no dealence/ts & elaim incieded in ths writ, aor
o & particular part of suchn cleim, or his o defence to smah &-claim
or part sxcept ae to the wmonp: of any damages claimed, apply to the
Court for judgment against$hat defendant,
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