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St rand , 
London WC2A 2 LL. 

Monday, 18th February 1991. 

Before: 
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PAU L SMITH LIMITED Pla.intiffs 

-v-
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HOLDING CO INC, Defenda.nts 

Mr T. DUTTON <instructed by Hunt Dickins ) appeared on behalf 
of the Plaintiffs. 

Mr C. HOL LANDE R (i nstructed by Lawrence Graham ) appeared on 
behalf of the Defendants. 
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MR JUSTICE STEYN: 

consi dered. 

In terms of 

Plaintiffs" ) 

International 

There are three 

The firs t summons is 

thi s 

seek 

s ummons Paul 

an injunction 

Holdings Company 

applications to 

dated 3 1 Januar y 

Smith Limi ted 

restraining H 

Incorporated 

be 

1991 . 

( "the 

& S 

( lithe 

Defendants" ) from pursuing arbitration proceedings against 

the Plaintiffs under the Rules of t he Int ernational Chamber 

of Commerce. The second summons is dated 11 February 1991. 

In terms of this summons the Defendants seek a stay of the 

English High Court proceedings which the Plaintiffs have 

brought against the De fe ndants. This is an application 

pursuant to Section I of the Arbitration Act 1975. 

The third summons is dated 14. February 199!. In te rms of 

this summons the Plainti ffs seeks j udgment under Order XIV 

in the sum of US $53,875.81. 

The background to these applications is as 

follows . The Plaintiffs are des igner s a nd manufacturers of 

sports c lothing under t he Paul Smit h trade mark. By d 

1st March 1988 written agreement dated 

Plaintiffs, as grantors, and t he Def endant s, 

between the 

as licensees. 

t he Plaintiffs granted to t he Defendant s a licence to 

manufac t ure, promote , dis tri bute and se ll s ports clothing 

des igned by the Plaintiffs. The licensed territory was 

North, Central and South America. The licence was agreed 

for a period endi ng in December 1997. The Agreement 

provided for the payment of royalt ies by t he Defendant s. 

- I -
 

United Kingdom 
Page 2 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

D .L . S ELLERS 6: CO. I W. LLO YD wOODLAND 

A 

B 

c 

D 

E 

F 

G 

1-1 

Clause 10 provided that t he Plain tif fs could summarily 

terminate the Agreement by written notice if the Defendants 

fa iled to pay any sum to the Plaintiffs that fell due. 

The following t wo cl auses are of crit ical 

i mport ance: 

" 13. SETTLEMENT OF DISPUTES 

IF any dispute or diFFerence shall arise 
between the parties hereto concerning 
t he cons truction of this Agreement or 
the rights or liabilities of either 
party hereunder th e parties shall s trive 
t o set tle the same amicably but if they 
are unable t o do so the dispute or 
di FFerence shall be adjudica ted upon 
under the Rules of Conciliation and 
Arbitration of the International Chamber 
of Commerce by one or more Arbitrators 
appointed in accordance with those Rules. 

" 14-. LANGUAGE AND LAW 

This Agreement is written in 
language and shall be 
according to Engl ish law . 

the English 
interpreted 

Th e Courts of England shall have 
exclusive jur1.sdi ct i on over it to which 
j urisdiction the parties hereby submit. " 

It is the Plaintiffs ' case that the Defendants 

fail ed to pay r oyalties fo r the April, May a nd J une 1990 

quarter on ti me , and that the Plaint i i fs vali dly termi nated 

t he Agreement b y letter dated 31 J uly 1990 . The Defendants 

rel y on a course of dealing between the parties as giving 

rise to a variation o f t he Agreement, B waiver or an 

2  
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es to ppe l. and deny t hat t h e Plaintiffs we re entitled to 

t erminate the Agreement. The detail s of t he parties' 

al legations c a n be put to o ne si de at t his stage . 

Aft er some exchanges. and negot iat ions, the 

Def e ndants requested arbitrati ~n under t he Rules of the 

ICC . The De f endants' Demand i s dated 28 Sept ember 1990 . 

The Plainti ffs contended that the arbitration agreement was 

i nva lid and s ought a preliminary ruling to that effect . 

The Court of Arbitration of t he ICC ruled pursuant to 

Article 8.3 of the ICC Rules t h a t prim'" Facie ther e was a 

valid arbitrat ion agreement. The Cour t of Arbit r ation 

f urther ruled that the dis pute warranted the appointment of 
D 

E 

F 

G 

H 

three arbi t rat Drs. each par t y t o propose one f Dr a pproval 

by the Co urt of Arbitration. The Court further rul ed: 

"Engl and is confirmed and London 

is fixed as place of arbitrat i on. " 

The Defendant s ha ve lodged a deposi t fo r c os ts in the sum 

of US $45,500 . 00 with the Secretaria t of the ICC. Both t h e 

Defendan ts and t h e Plainti ffs have nominated arbi t rators 

but t he Plainti ffs' nomination is without prejudice t o 

t heir conten tion t hat t he arbitration agr eement is invalid . 
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On 30 January 1991 t he Plaintiffs issued a Wri t 

claiming a declaration t hat the Plaintiff s had validly 

t erminat ed t he Agreement. At the same time the Plaintiffs 

cla imed a declaration that the pending ICC arbitrat i on is 

not validl y 

restraining 

arbitration. 

served . 

constituted a s well as an injunction 

the Def endants from proceeding with the 

On 6 February 1991 Points of Claim were 

Against this background I now turn to the first 

t wo s ummonses, which raise common issues. Eventual l y, the 

Plaintiffs confined their challenge to the validity of the 

current ICC proceedings to three g r ounds. namely: 

( a ) that the arbitration agreement is devoid 

( b) 

of effect because of an al leged 

inconsistency between clauses 13 a nd l ~; 

that the arb itrati on agreement on ly 

b i tes in respect of pre-termination 

disputes while the major extant dispute 

between the parties relates to t he 

validity of t he notice of te rmination; 

- ~ -
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t hat s ervice of claim by a party 

claiming arbitration on the other party 

is a pre-condition to a valid request 

fo r arbitrat ion. 

The interaction of Clauses 13 and 14 

The Plaintiffs emphasize that Clause 13 provides 

that any dispute or difference "shall be adjudicated upon 

under the Rules of Arbitration of the Interna tional Chamber 

of Commerce" while Clause 14 provides that the " Courts of 

England sh"ll have exclusi ve jurisdiction over it to which 

jurisdiction th e part ies hereby s ubmit." The Pl aintiffs 

point out that this is not o ne of those cases where there 

is an opt ion to resort to arbitration or legal proceedings. 

A possible reconciliation. which was mentioned in 

argument. is that the nigh Court will hav e jurisdiction i n 

cases fal ling outside the scope of Clause 13 . 1. e. in 

relation to disputes or differences outside the words "the 

construction of this Agreement or th e rights or liabilities 

of ei ther parry hereunder." In other words, t his 

interpretation would necessitate reading the second 

sentence of Clause 14. as providing " s ubject to Cl ause 13 

" In my view. the linguistic manipulation reqUired and 

the unbusinesslike spectre of some disputes going to court 

- 5 -
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..J. nci so me to a r b i t rat ion . mi lita t e c; t r o ng ly a g a inst t hi s 

interpretat i o n. 

The Plainti ffs submit t hat o ne is driven to read 

Clauses 13 a nd a s hopelessl y inconsistent and 

accordingl y inso f ar as t hose c lauses provide f or disput e 

resolution t hey must f all t o t he g round. That is a drastic 

and v ery unat t racti v e res ult. It inv ol v e s the t o t al 

f ai l ure o f t he agreed method of di sput e res olution in an 

i nternationa l c ommercial contract. An incident al f urt h er 

result of s uc h a concl us ion would De t ha t Article 9 , Fo r ce 

Ma j eur e ) . whi ch provides for a moai fication o f t h e te rms o f 

the Ag r ee ment by a n arbitrat o r, will De d epr i ved .:- f a l: 

l e ga l a f f ect. On t he o the r h a no . : f the a r bitrati o n 

agr ee me nt i s valid . t her e is n o l e g al d ifficult y in g i v ing 

ei:ec t to th e s o-called h a r ds h ip cl ause. 

Fo rt unat e l y , t here is a s imp le a n d s trai ght 

f orwar d an s wer to t h e s ug gest i o n that Clau s e s i 3 and 1 4 are 

incons i s tent . Cl ause 13 is a sel f-contained agreement 

prov i d ing fo r t he res olution of d i s putes by arbitration. 

Clause 1 4 s pecif ies t h e l ex arbi t ri, the c urial law o r the 

l aw governing t he arbitration, which wil l a pply to t hi s 

particular arbitration. The law g o ve rning t he arbitration 

G is not t o De c onfus ed with (1) t he pr o per law o f t he 

c ont r act. ( 2) t he proper law o f t h e ar bit rati o n agreement, 

o r ( 3 ) t h e p rocedura l rul es which will app l y in the 

H - 13 -
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ar bit ra tion . These 

express or presumed, 

three regimes d epend o n t he c hoice . 

of the par t ies . I n this case it is 

commo n g round t hat both t he contrac t and t he arbit ration 

agreement a re g overned by English law. The procedural 

rules applicable to the arbitration are not rules derived 

from English law. On the contrary, t he p rocedural regime 

is the comprehensive and sophisticated ICC Rules which 

apply by virtue of the parties' agreement . 

What then is the law governing the arbitration? 

It is, as Martin Hunter and Alan Red fe rn, International 

Commercial Arbitration. p . 53 , trenchantly explain, a body 

of ru l e s which sets a standard external to the arbitration 

agreement. and the wishes of the parties , f or the c onduct 

of t he arbitration. The law governing t he arbitration 

comprises the rules governing interim measures ( e . g. c ourt 

o rders fo r the preservat i on or st or age of goods ) . t he rules 

empowering t he e xercise by the cour t o f supportive measures 

to assist a n arbitration which h a s run into difficulties 

( e . g. f illing a vacancy in the composition of the a r bit ral 

tribunal if there is no other mechanism) and the rules 

provid ing fo r t he exercise by the c ourt of it s supervisory 

j uri s dicti o n o ver arbitrations ( e . g . r emoving a n arbitrator 

fo r misconduct ) . 
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If Section 1 4- i s read as specifying the law 

governing the arbitration. t here is no inconsistency 

between Cl auses 13 and 14-. Admittedly. the language is not 

f elicitous: it provides fo r the exc l usive j urisdiction of 

Courts "over i t I " i. e . t he Agreement. 

s hould refer t o the law g overning t he 

t he English 

Strictly. it 

arbi t rat ion. This incongruity pales i nto ins ignificance. 

however, when compared t ot he unf ort unat e consequences of 

t reating the arbitration clause in non-domestic 

commercial agreemen t as pro non s cripto. 

In my vi ew there is no i nconsistency between 

Clauses 13 a nd 14-, and both clauses are valid and binding. 

Arbitrability : Pre-termination disputes only 

Under this headi n g t he challen ge to the 

arb i tration i s put forward o n the basis that there is a 

val id arbitration agreement . 

arbitrabilit y : it is said 

This point rai s es an issue o f 

th.at t he arbitration agreement , 

const rued, o nly applies to pre-termination properly 

disputes . 

a r gument 

Again, t he consequences of an adoption of t his 

would b e 

t erminati o n disputes 

startling. 

will s till 

P resumably, some pre-

b e arbitrable ( e. g. in 

respect of mat te rs prec e ding the alleged b reaches giving 

rise t o termination ) but not the issues as to t erminati on 

- 8 -
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itself . In t he result the dispute between the parties will 

have to be unscrambled partly in arbit ration and partly in 

l it igat ion . It is unlikely t hat the parties could have 

intended such an inconvenient and costly result. 

It is a wide arbitration clause. It covers 

disputes regarding " t he ri ghts or l J.abJ.li ties of' ei ther 

pl!Jrty hereunder." The not ice of termi na tion was given 

under the t erms of t he Agreement. On th is si mple ground 
i t wou l u bt wron~ 

But / to base my the Plaintiffs ' a rgument must fail. 

judgment entirely on such a narrow li nguistic approach. 

After all, the e mphasis o n te rmination under t he express 

t erms of t he Agreement, l eaves unt o uched a termination on 

the grounds o f fundamental or repudiato r y breach. 

How should such a matter be ap proached? 

It is important to bear in mind the evolution of 

t he doctrine o f the s eparabilit y and independence of a n 

arbitration agreement which forms par t of a written 

contract. While the arbitration agreement was r egarded as 

s imply o ne o f t he te rms of t he contract . it was p l ausible 

to s a y that t he arbitration cl ause is termina t ed with the 

con trac t of which it for ms part. See Hey/IUJn v. DlJrr.r.i.ns Ltd 

(194-2) A. C . 356. Fortunately, our arbitration law is 

today in a mor e advanced state. Re scission. termina tion on 

t he ground of fund ament al breach, breach o f c ondi t ion. 

f rustration a nd subsequent invalidit y of t he contract, have 

- 9 -
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all been held to f all within arbitration clauses. 

Even what was once perceived to be the "rule" that a 

rect ification issue always falls outside the scope of an 

arbitration clause has given way to the realism of the 

separability doctrine. See Ashville Investments Ltd v. 

E1JtJer (1989) Q. B. 4-88 . 

Admittedly, no English court has yet been asked 

to take t he final step of ruling that an arbitration 

clause, which forms part of a written contract, may be wide 

enough to cover a dispute as to whether t he contract was 

valid o!Jb i nitio. An arbitration agreement separately 

executed at the same ti me as the principal contract is 

capable of conferring authority on an arbitrator to decide 

a n issue as to the validity ab initio of the con tract . 

If that is so, why should the sa me not apply to the 

arbitration agreement which physically forms part of the 

contract? After all. it has been recognised as having an 

independent exis tence. But I am not asked to take this 

final step in this case . Given the development of English 

arbit r ation law, this step may be a logical and sensible 

one which an English court may be prepared to take when it 

ari ses. In the meantime it is possible to say with 

confidence that the evolution of t he separability doctrine 

in English law is virtually complete. 

- 10 -
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Ag ains t t his b ac k ground I return t o t he 

s cope of t he arbitrat i on agreement. It is apt to cover a 

di s pute about t he lawfulness o f a notice o f t ermination. 

I t would be absurd to coniine the words " rights and 

liabilities" to primary rights and obligations expressly 

conferred by t he cont ract . Those words c learly extend to 

secondary rights and remedies c onferred by l aw in respect 

of contractual relations , s uch as rescission, termination 

f or breach, acceptanc e o f repudiat ion , the right t o recover 

d amag e s f o r breach. and so f or t h. All t hose rights arise 

under the t erms of t he c ont ract. 

I t f ollows t hat t he s econd ground o f c hallenge of 

t he arbitration p roceedings must al s o fail. 

Pre-condition: Service of claim 

The P lainti f f s ri g htly conc e de d t h at t he 

provi s i o n s that t he parti es s hall s trive to settle the 

mat t er ami c a b l y , a nd that a d ispute s h a ll, in the f irst 

p l a ce , b e s uomit tec ior cone iI i at i on, do not create 

e n forceaole legal ubl l ga t~ons. See Court ney and Fai rbai rn 

v. Tolaini Bros Hotels Ltd [ 1975] W. L . F~ 297 . I t ,,,as. 

h owever , s u b mitteci tba t it was a n i mo l i e a te r m vf the 

3 r bit r Btion agree:ment :: ho. t zer vice ~. : 
~ . a clai m by a p ar ty 

c ialullng ar:Htr .:nion on t !'1e o iner pa rt y was a pre-condi t i o n 

- i 1 -  
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to do · ... a.1ia request for arbit rati on . Such an i mplication 

would c onfer no righ t s of value fo r it would s till be 

possible to request arbitration i mmediately after despatch 

a nd receipt of t he cl aim. Such a virtually meaningless 

implicati on cannot possibly meet the st ringent test s of o ur 

law for the implication of contractual t erms. 

The third c hallenge to the arbitration 

proceedings is without subs tanc e. 

The Order XIV proceedings 

The s ummons for j udgment under Order XIV is based 

o n an acknowl edgment i na 1 et t er dat ed 21 November 1990 

f r o m the Def endants' US lawyers to the Pl aintiffs' English 

solicitors to the fo llowing effect: 

"the net balance due From If & S to 
your c lient with respect to the third 
q uarter s hipments is US $53, 875.81. " 

The Plaint if fs pOint o ut that Cl ause 5.10 of the Agreement 

precludes any s et-off by the Defendants . The Plaintiffs 

submit that within t he meani ng of Article 1 ( 1) of the 

Arbitrati on Act 1975 there is "not in fact any dispute" 

regarding the sum of US $53.875.81; t hat there should be no 

- 12 -  
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stay to t hat extent; and that the Plaintiffs are entitled 

to judgment under Order XIV to that extent. 

There was some controversy regarding the proper 

test to be applied. Undoubtedly. there a re divergent 

views. In John C. HelllJSing(1990) 2 LL.R . 290 Bingham L.J. 

reviewed the relevant authorities. and pointed out that 

there are two lines of authority . I must confess a 

distinct preference fo r the line of authority represented 

by Saville J. ' s analysis in Hayter v. Nelson (1990) 2 LL. R. 

265. In other words . it s eems to me t hat the Defendant s 

can o n ly 

a rb itrate 

be 

if 

deprived of 

it is readily 

their 

and 

contractual right to 

immediately demonstrable 

that t he respondent has no arguable grounds at all for 

disputing the claim. The Plaintiffs hav e urged me to adopt 

the test represented by the other li ne of aut hority. 

namely. whether the relevant part of the Plaintiffs ' claim 

is genuinely disputable. However. if I adopt t hi s test the 

result should in my v iew be exactly the s ame on the facts 

of this particular c ase. 

The a f f i da vi t of Mr Morley. the Plaintiffs' 

accountant, treats the Agreement as unaltered by subsequent 

conduct in any way. In s o deposing, it seems to me, 

I<lr Morley has clearly been in error. On the other hand, 

the affi davit of Mr Dobson. a solicitor. s worn o n behalf of 

the Def endant s. s hows convincingly that there was a course 

- 13 -
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of dealing be tween t he parties which in o ne respect at 

l east varied the' no set-off' cla use. By c ourse of dealing 

it was agreed t hat t he De f endants would be entitled to s et 

off t he purchase price of goods sold to t he P laintif fs 

against the royalties. It ma y b e s aid that this is a 

variation of the 'no s et -off ' clause only quoad the 

purchase price of t he goods. On the o t her hand, it seems 

to me arguable that the c ourse of c onduct, which on any 

view had an impact o n the' no set-off' cl aus e, in f act had 

t he consequence of d eleting it altogether. The cl aim fo r 

US $53,875 . 81 is therefore , i n my judgment, a genuinely 

disputable clai~ 

The s tay must be in respect of the entirety of 

t he Plaintiffs' claim in the l e gal proceedings . 

It is right, however, that I s houl d add t hat t he 

Plaintiffs ' application f or j udgment under Order XIV was 

o nl ,. made after t he first hearing b e fo re me. 

The De f endants wanted t ime to put in f urther evidence . 

I n view of t he fact t hat o n t he material s before me t he 

Plaint iff was not entitl ed to judgment under Order XIV 

I did not adjour n t he matter. 
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It follows that I must dismiss the Pla inti ffs ' 

t wo applications and grant an order in terms of the 

s ummons f or a s tay of the High Court Def endant s' 

proceedings. There is now no i mpediment to the continuance 

of the ICC arbitration . 

(Di scussion re costs ) 
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