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MR JTUSTICE STEYM: Thare are threa applications to =15
considered. The first summons 1s dated 31 January 1991,
In terms of this summons Paul Smith Limited (*the
Plaintiffs") seek an injunction restreining H & &
Internaticnal Holdings Company Incorporate ("the
Defendants”}) from pursuing arbitration procee against
the Plaintiffs under the Rules of the lntnrn@nnl Chamber
of Commerce. The second summons is date February 1991,
In terms of this summons the Defend eak a stay of the
English High Court proceedings @:
brought against the Defendan @

pursuant 0 Section

he Plsintiffs have
This 1s an application

1 he Arbitration Act 1875,
The third summons 1is liu February 19%91. In terms of
this summons the PL 1@9(f3 seeks Jjudgment under Order XIV

in the sum of US 75.81.

O
ﬁbnckgrumd to these applications is as
follo & Plaintiffs are designers anc manufacturers of
5 pOr N%thing under the PFPaul Smith trade marg. By a
ten agreement cated Ist March LS8AE betwean the
$1u1ntlffl. as grantors, and the Defendants, as licensees,

F
$ the Plaintiffs granted to the Defendants a licence to

manufaciure, promote, distribuie and sell sporis clothing

designed by the Flaintiffs. The licensed territory was
G North, Central and South America. The licence was agreed

for a period ending in December 18997. The Agreemant

provided for the payment of royalties by ths Defsndants.
H S United Kingdom

Page 2 of 16



DL SELLERS & Co /W LLOYD D00 ARD

Claouse 10 provided that the Plaintiffs could summarily
terminate the Agreement by written notice if the Defencants

failed to pay any sum to the Flaintiffs that fell due.

The following two clauses are of 6—111:4:1

importance: Q~

SETTLEMENT OF DISPUTES

If any dispute or diff@e shall arise
C between the parties et concerning
the construction of E Agreement or
the rights or lities of either
party hereunder arties sghall striive
o seftle the amicably but if they
are pnable e so the dispute or
difference 11 be adjudicated upon
under ¢ Jles of Conciliation and
b} Arbitr of the Internatiopal Chamber
af ¢ e by one or more Arbitrators
appal in accordance with those Rules.

=
[
L

“14.
A This Agreement is written in the English
E language and shall be interpreted
@ according to English law.

Courts of England shall have

i exclusive Jurisdictlion over it to which
@ Jjurisdiction the parties hereby submit.*

F

$ It is the Plaintififs' case that the [efendants
failed to pay royalties for the April, May and June 1390
gquarter on time, and that the Flaintirfs validly terminated

G the Agreament by letter dsted 31 July 1990. The Defendants
rely on a course of dealing between the parties as giving
rise to a wvariation of the Agreement, A waiver or an

H =&
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estoppel, and deny that the FPlaintiffs were esntitled to
terminate the Agresmsnt. The detalls of the parties’

allegations can e put to one side st this stage.

After some exchanges, and negotiatio the
Defendants requested arbitration under the QI the
ICC. The Defendants' [Demand is datea 28 lﬂhlr 1990,
The Plaintiffs contended that the arb:trﬂ%’nm‘nmt wWas
invalid and sought a preliminary r to that effect.
The GCourt of Arbitration of t@ ruled pursuant to
Article 8.3 of the ICC Rules I@prlm rfacie there was a

valid arbitration ngreenﬂn» The Court of Arbltration

further ruled that the d te warranted the appointment of

three arbitrators, party to propose one f{or approval
I;a

by the Court of
E "‘-ékﬂd is confirmed and London
@ fixed as pisce of arbitration. ™

\SsxPEfandnntE have lodged a depesit for cests in the sum

s 345, 500. 00 with the Secretariat of the ICC. Both the

tion. The Court further ruled:

F
$ Defendants and the FPlaintiffs have npominated arbitrators

but the PFlaintifis’" nomination is without prejudice to

their contention that the arbitration agresment is invalid.

United Kingdom
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cn 30 January 1981 the Plaintiffs iszssued a Writ

A claiming a declaration that the Plaintiffs had wvalidly
terminated the Agreement. At the same time the Plaintiffs
claimed a declaration that the pending ICC arbitration is
not validly constitutea asg well L1 an ction

. restraining the Defendants f{rom proceedin h

arbitration. On 6 February 1991 Points @Cluin wWersa

sarved. %’
f S
Against this background rn turn to the first

twa summonses, Which ralse co Igsues. Eventually,
Plaintiffs confined their chgliYenge to the validity of

current ICC proceedings @- res grounds, namely:

L&) tlQ‘ha arbliration agreement is devoid
! aeffect because of an alleged

E Q/@
&’ bites in respect of pre-termination

inconsistency between clauses 13 and 14
b that tha arbitration agreemant only
disputes while the major extant dispute

F
$ between the parties relates to the

validity of the notice of termination;
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LC ) that service of claim by a party
claiming arbitration on the other party
is a pre-condition to a wvaiid request

for arbitration.

The FPlaintiffs emphasize that ﬂ‘i;nﬁ 13 provides

that any dispute or difference " adjudicated upon

under the Rules of Arbitration of eNInternational Champer

of commerce” wnlile Clauvse 14& s that the "Courts of

risdiction ever It to which

England ghall have eaxclusi
Jjurisdiction the putfa@asre

A\

point out that this ot one orf those cases whera there
1; to

by submit. ™ The Flaintiffs

is an option toe r

O

$ gible reconcilliation, wWhich was mentioned in

arbitration or legal proceedings.

argum-@ that the Hignhn Court will hava jurisdiction in
-:-m:né ling outside the =scope of Clause 13, i.e& in
ihitdion to disputes or differences ocutside the words "the

opstruction of this Agreement or the righis or liabilities

F
Q:SS\ ar =1ther party nereunder. In ot her words, this

H

interpretation woulad nacastitate reading the sacond
sentence of Clause [4 as providing "subfect to Clause I3

In my wiew, the linguistic manipulation raguired and

the unbusinessiilke spectre of some disputes going to court

United Kingdom
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&

H

and socme to arsliration. militare strongly agsinst this

ipnterpretation

The Flaintiffs submit that one is driven to reag

Clauses i3 and 14 as hopelessly incunﬂiiﬁ and

accordingly insofar as those clauses provide ispute
resolution they must fall to the ground. Th & a drastic
and wvery unattractive result, It il%li'l the total

failure of the agreed method of dKL@rl::ulutinn in an

internaticnal commerclal contract.

result of such a concluslion 3;@ & that Article 9 <Force

Majeures. wWwhich preovices (o ogiflcation of the tarms o1

A incidental further

the Agreement by an ar tor, will e deprived of all

legal arrect. ' @ other nand, i tne arolitraticn
{'ﬂ.

agreement 13 va.i area L3 no legal diffliculty In glving

giffect to the iled haraship clause.

@-'al..:l:'u:|.'f.1!l1l..r1 there 1is a simple and straight

for swer to the suggestion that Clauses 13 and l4 are
i nelistent. Clause 13 is a self-contained agreement
roviding for the rescluticn of disputes by arbitration.

Clause |4 specifies the Jlex arbitri, the curial law or the

law governing the arbitration, which will apply fto fthis
particular arbitration. The law governing the arbitration
iz not to be confused with (1) the proper law of the
contract, (2) the proper law of the arbitration agreement,

or (3} the procedural rules which will apply in the
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H

arbitration. These three regimes depend on the choice,
express or presumed, of the parties. In this casa it is
common ground that both the contract and the arbitration
agreement are governed by English law The procedural
rules applicable to the arbitration are not rul derived
irom English law. on the contrary, the proc er‘gl“
is the comprehensive and sophisticated I Rules which

apply by wvirtue of the parties’ asr“nn%’

What then 1s the law ,Si'n:l.ng the arbitration?

It is. a3 Martin Hunier an Reafern, International

Commercial Arbitration. p.

of rules which sets a @

agresment, and tha s of the parties. for the conduct

trenchantly explain, a body

rd external te the arbitration

of the nrhf.:rnt?-\‘ The law governing the arbitration
governing interim measures (e.g. court

comprises
orders for .; preservation or storage of goods?, the rules

the @#Xercise DY the court of supportive measures
an arbitration wnich has run inteo difficulties

+ filling & vacancy in the composition of the arbitral
tribunal if there s no other mechanism: and the rules
providing for the sxercise by the court of its supervisory

Jurisdiction cover arbitrations (e.g. removing an arbitrator

for misconduct.),

e |
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1i Section 14 15 read as specliiying the law
governing the arbitration, there i1s no inconsistency
between Clauses 13 and l4. Admittedly, the language is not
felicitous: it provides for the exclusive jurisdiction of
the English Courts "over JAt," l.8. the eenant .
Strictly, it should refer to the law g ng the
arbitration. This incongruity pales into @gn:finm:e.
however, when compared to the unfortunsa Enutqunn:nt of

treating the arbitration clause \ a non=-domestic

R\

In my view ther s no fnconsistency batwean
Clauses 13 and 14, and b@ lauses are valid and binding.

©

; AN
@ der this heading the challenge to the
urbi% on is put forward on the basis that thare is a

d* arbitration agreement. This point raises an issue of

commercial agreemnent as

@r itrability: it is said that the arbitration agreement,

F
$ properly construed, only applies to pre-termination

disputes. Again, the consequences of an adoption of this
argument would be startling. Fresumsably, somE pre-
G termination disputes will still be arbitraple (e.g. in

respact of matters preceding the alleged breachas giving

rizsa to termination) but noet the issues aE to termination

H -8 - United Kingdom
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itself. In the result the dispute between the parties will
have to be unscrambled partly in arbitration and partly in
litigation. It is unlikely that the parties could have

intended such an inconvenient and costly result.

It is a wide arbitration clausa. CoOvers

digputes regarding Y“the righis or iiabi.l:!@ of either

*

party hersunder.” The notice of te ion was given

his simple ground
it WoOUlu Le Wrong

under the terms of the hgrnamt.&
Eutl}'tn base my

the Plaintiffs' argument must
judgment entirely on such @ruu linguistic approach.
After all, the esmphasis $ minaticon under the e&Xpress
terms of the Agralmnt v

es untouched & termination on

the grounds of mnt. al or repudistory breach.

How should such Qg,ur be approached?

E $ inpn:nrunt to bear in mind the evolution of
of the separability and independence of an

the % o
% agreement which forms part of a written
@ra:t While the arbliration agreement was regarded as
imply cne of the terms of the contract, it was plausible

@ to say that the arbitration clause is terminated with the
contract of which it forms part. See fHeyman v. Darwins Lid

[ 19421 A.C. 356. Fortunately, our arbitration law is
G today in a more advanced state. Rescission, termination on
the ground of fundamental breach, breach of condition,

frustration and subsequent invalidity of the contract, have

H - - United Kingdom
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mll been held to fall within arbitration clauses.
\ Even what was once perceived to be the "rule" that =&
ractification issus slways falls ocutside the scops of an

arbitration clause has given way to the realism of the

separability doctrine. See MHJM_ME%LM_Z
¢ Elper (19891 Q B. 488, Q~

Admittedly, no English court h%!’t besn asked
to take the final step of rulin ) 4 an arbitratieon
clause, which forms part of a HritEi contrackt, may be wids

ether the contract was

enough to cover a dispute a
valid asb initip, An @utimﬂ agreement separately

executed at the same @
D
capable of :unflrrli@tharur on an arbitrator to decide

validity ab Jipléijo of the contract.

as the principal contract is

an issus as to

If that is s@wﬁy should the same not apply to the

. arnurmi% reement which physically forms part of the
contra After all, it has been recognised as having an
ind nt =xistence. But I am neot asked to take this

P step in this case. Given the development of English

I rbitration law, thiszs step may be a logical and sensible
@ one which an English court may be prepared to take wnen it
arises. In the meantime it is possible o say with
conflidence that the evelution of the separabllity doctrine

G in English law is wvirtually complata.

H = United Kingdom
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Against this bDackground L return to tha
scope of the arbitration agreement. It is apt to cover a
dispute about the lawfulness of a notice of termination.
It would be absurd to confine the wards “rights and
iiabiiities”™ to primary rights and obligations pressly
conferred by the contract. Those words clear and to
secondary rights and remedies conferred by in respect
of contractual relations, such as rnlcléﬁ. ternination

for breach, acceptance of repudiation @ right to recover

damages for breach, and so 7orth. s&'ll those rights arise

uncer the terms of the :nn:rz@
It follows thOﬁl-cand ground of challenge of

the arbitration procpqdiggs must also fail.

X

QTJ'LE Pilaintifis rightly concedead that the
isions that the parties shall strive Lo settle the
Tar un:cabl].r. ang that a Jlisputa shall, in tha first
$ pliace, be submitted for conciliation, 4 #ot create

enforceanle legal obligaticne. Sez Courtpey ond Failrbairn
v. Telaipi Bros Hotels Litd (15751 | W.L.E I87. It was,

however, submitted that it was a&an impliea tearm of the

G
arbitration agreement that service af & claim by a party
slaiming araliratlon on the other party was a pr-—:nndittnn
H =kl =
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to a valid request for arbitration. Such an implication
would confer no rights of wvalue for it would still be
possible to reguest arbitration immediately after despatch
and recaeipt of the claim Such a wirtually meaningless
implication cannot possibly meet the stringent tn@ of our

B .
law for the implication of centractual terms. Q~

The third challenge to é’ arbitration

proceedings is without substance. \
E‘ %&
D O
The summo f judgment under Order X1V is based

on an acknowled in a letter dated 21 November 1950

from the I:'-Iflr@ ' US lawyers to the Flaintiffs' English

E :ﬂli::tu@he following effect:

#the net balance gue from H & 5 to

your client with respect to the third
&0 guarter siripments iz US 853, 875. 81. %
F
@ The Flaintiffs point out that Clause 5. 10 of the Agreement
precludes any set-off by the Defendants. The Flaintiffs

submit that within the meaning of Article 1¢1) of the
G Arbitration Act (9753 there is "not in fact any dispute®

regarding the sum of US $53,875.81: that there should be no

H e United Kingdom
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: \@”

H

stay to that extent: and that the Plaintiffs are antitled

to judgment under Order XIV to that extent.

There was some controversy regarding the proper
test to be appllied. Undoubtedly, there are vergent
views. In John C. Helmsigg [1950] 2 LL.R. 280 Lio¥.
reviewed the relevant authorities, and pn@d out that
there are two lines of authoritwy. %I‘Et confess a
distinct preference for the line of \@ﬂritr represent ed

by Saville J.'s analysis in {19801 2 LL. R.

265, In other words, 1t saa me that the Defendants

can only oe deprived of aeir contractual right to
arbitrate 1f 1t is r'q and immedimtely demonstrable
that the respondent @ no arguable grounds at all for
disputing the <l The Plaintiffs have urged me to adopt

the test rtl@uﬂ by the other line of authority,
I'IL

namaly, m& the relevant part of the Plaintiffis' claim
is gen disputable. However, L{f I adopt this test the
res ould in my view pe exactly the same on the facts

is particular case.

The affidavit of Mr Morley, the Plaintiffs’
SCCOUNTANRT, LMEATS Lhe Agreement as unaltered oy 5uh:lquint
conduzt in any way. In so deposing, it zeems to me,
Mr Moriey has clearly been in error. Un the other hand,
the affidavit of Mr Dobson, a solicitor, sworn on behalf of

the Defendants, shows convincingly that there was a course

United Kingdom
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of dealing between the parties which 1in one respect at
least varied the "'no sat-off' clause. By course of dealing
it was agreed that the Defendants would be entitled to set
off the purchase price of goods sold to the Flaintiffs
against the royvalties. It =ay be said that is a

B
variation of the ‘'no set-off' clause nleﬂﬂuﬂ the

purchase price of the goods. On the other @m it seems

*

to me arguable that the course of co which on any

view had an impact on the "no saet-g ?'\ ause, in fact had

C
the consequence of deleting it E&thar, The claim for
Us £53,875.81 is tharafanA y Jjudgment, a genuinely
disputable claim

" OE

The stay & in respect of the entirety of

the Plaintiffs' in the Ei-g,':l.l proceedings.

E

@l right, however, that I should add that the
Pluint@ application for judgment under Order XIV was

onl de after the first hearing before me.

@D’Efenduuts wanted time to put In further evidence.

n view of the fact that on the materisls before me the

F
@ Plaintif{ was not entitled to judgment under Order XIV

I did not adjourn thae mattear.

H =14 - United Kingdom
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H

It follows that I must dismiss the Plaintiffs'
two applications and grant an order in terms of the
Defendants’ summons for a stay of tha Hi Court

=) Qnuum:-

proceedings. There is now no impediment to th

of the ICC arbitration. O

= 15 - , .
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