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HEADNOTE: Under a whole portfclio
third party agreed with the defendan
retrocession 100 per cent of the w
retrocession treaty expressly in
treaty and provided that the '
should in all ecircumstances w the fortunes of the
reinsured (the defendants) réspect of the reinsurance
treaty. The retrocessicon T contained an arbitratcion
clause which provided inter :

essicon treaty the
accept by way of
ortfolio treaty. The
rated the reinsurance
rer (the third party)

Any differences ari out of the Agreement . . . shall
be referred to Arbit in accordance with the provisions
of the law of Englan ting to Arbitration . .

It was :E:xé;:>grnund between the parties that this
n

agreement was ~domestic agreement and cone to which s 1 of
the Arbitrati
alia: Q{

s 1975 applied. That section provided inter
If arty to an Arbitration Agreement to which this
sectio ies

commences any legal proceedings . . . in

respe dny matter agreed to be referred, any party to the

pro gs may . . . before delivering any pleadings or

E any other steps in the proceedings, apply to the Court
a4y the proceedings and the Court unless satisfied . .

there is not in fact any dispute bectween the parties with
ard to the matter agreed to be referred, shall make an
rder staying the proceedings.

The defendants claimed an indemnity against the third
party in respect of sums which they had been ordered to pay to
the plaintiff Lloyd's underwriters under an arbltration award
and by a judgment. The claim for indemnity was based on the
whole portfolic retrocession treaty. The defendants applied
for summary judgment against the third party.

The third party applied for a stay of proceedings under s

1 of the Arbitration Act 1975. The issues for decision were

(1) whether the defendants had commenced legal proceedings in
respect of any macters agreed to bea raf . \

P ¥ graad t arred aEﬁn&;kaBa%hEr
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the Court was satisfied that there was not in fact any dispute
between the parties with regard te the matter agreed to be
referred. [19%0] 2 Lloyd's Rep 265, 23 Con LR B8

Held, by QB (Com Ct) (SAVILLE J), that (1) the words
"disputes" and "differences" in the arbitration clause should
be given their ordinary meaning; neither the word "disputes®™
nor the word "differences" was confined to cases where it
¢ould not then and there be detarmined whether one party or
the other was in the right; and because one party could be
said to be indisputably right and the other indisput Wwrong
did not entail that there was never any dispute betw &m;

(2) the present proceedings were in respec a matter
agreed by the parties to be referred within the aning of s
1{1}) of the Arbitration Act 1975; a difference Rxisted between
them in respect of their rights and obligatjighe arising out of
the agreement to which the arbitration clau tferred;

(3} the words "there was not 1in any dispute™ meant
"there was not in fact anything dis le®; if there was no
dispute between the parties ther 8 wvery likely to be
nothing agreed to be referred, si it was only disputes or
differences that the parties had Q&e d to refer;

{4) when considering an s
a factor to be taken in‘tn
arbitration agreement betfee
was readily and immediatie)
had no good grounds a
party be deprived o
the context of the
could the Court
dispute betwean
to be referred

ication for summary Jjudgment
count ws the existence of an
the parties, and only when it
demonstrable that the respondent
for disputing the claim should that
contractual right to arbitrate; in
Act this meant that only in such cases
tisfied that there was not in fact any
@ parties with regard to the matter agreed

Home erseas Insurance Co Ltd v Mentor Insurance Co
(UK) Ltd 1 1 Lloyd’s Rep 473, applied.

if the third parcy were not allowed to go behind the
given and the award made against the defendant then
readily and immediately demonstrable that the thircd
had no good grounds at all for disputing the claim; the
ird party could only be bound by the Jjudgment and the award
reason of the general legal effect of a Sudgment and an
award of the present kind or by reason of an agreament betweaan
the defendants and the third party that the latter would be
bound by judgments given or awards made against the former:

{(6) there was no express provision in the retrocession
treaty that the retrocessionaire would be bound by judgments
given or awards made against the reinsured; and the submission
that such an agreement was implicit in the retrocessionaires’
promise in all circumstances to follow the fortunes of the
reinsured in respect to the reinsurance treaty would be
rejected; the Court was not satisfied that there was not in
fact any dispute between the parties with regard to the
matters agreed by them to be referred; a ::1huniﬁmgaqéﬁbaﬂi];n
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a far better position than the Court to 3judge whether or not
by the words used in the agreement the third party undertock
to be bound by FJudgments given and awards made against the
defendants; the proceedings would be stayed under 5 1 of the
1875 Act and the application for summary judoment failed.

CASES-REF-TO: Ellerine Brothers (PLy) Ltd v Elinger, (CR)
[18B2] 1 WLR 1375; Ellis Mechanical Services Lltd v Wates
Construction Ltd, (Note) (CA) [1578] 1 Lloyd’s Rep 33; Home
and Overseas Insurance Co Ltd v Mentor Insurance Co (UEK) Ltd,
(Ca) [15B89) [15%%0] 2 Lloyd’'s Rep 265, 23 Con LR 88

1 Lloyd's Rep 473; EKitchen eax parte Young, Re ) 17T Ch
668; Kostas Melas, The [1581)] 1 Lloyd’'s Rep 18; egli, The
[1981] Z Lloyd’s Rep 16%; Nova (Jersey) KEnit v Kammgarn

Spinnerei GmbH, (HL) [1977] 1 Lloyd*s Rep
T713; Sethia (5L) Liners Ltd v 5tate Tra
India (CA) [1988]) 1 Lloyd*= Rep 31; Sykes
v Fine Fare Ltd, (CA) ([1967] 1 Lloyd's |

!+ [1977] 1 WLR
orporation of
G) (Wessex) Ltd

-

INTRODUCTION: This was an appli ion by the defendants,
Mr Edward Ernest Nelson and ancthepf representative Lloyd's
underwriters, seeking summary Judgpm{ny® against the third party
Home Insurance Co in respect ofSNEyelr claim for an indemnity
for sums which they had been pered to pay to the plaintiff,
Mr John William Hayter, a =
under an arbitration award_3
The third party applied r
l of the Arbitratiocn Act

judgment given by this Court.
stay of the proceedings under =

COUNSEL: Mr C for the defendants; Mr Jeffrey
Gruder for the thi £t¥.

PANEL: SAVILLE
ILLE J

SAVILLE J: In these proceedings the
are Lloyd's wunderwriters) seek summary
ju dgainst the third party (Home Insurance Co) while the

la eek a stay of proceedings under s 1 of the Arbitration
5.

The defendants’ claim is for an indemnity in respect of
5 which they have been ordered to pay to the plaintiffs
(who are also Lloyd's underwriters) under (respectively) an
arbitration award and by a Judgment of this Court. In esach
case the plaintiffs were held entitled to recover the
respective amounts in guestion from the defendants under a
whole portfolio reinsurance treaty. The claim for an indemnity
is based on the fact that under a whole portfelic retrocession
treaty the third party agreed with the defendants to accept by
wady of retrocession 100 per cent of the whole portfolio
reinsurance treaty. The context in which these arrangements
were made was that the defendants agreed to "front®™ for the
third party, since Lloyd's reguired that their own members
should provide the reinsurance of the plaintiffs.

United Kingdom
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The retrocession treaty expressly incorpeorated the
reinsurance treaty and provided that the reinsurer (the third
party) should in all circumstances follow the fortunes of the
reinsured (the defendants) in respect of the reinsurance
treaty. The arbitration c<lause in the retrocession treaty
provided as follows:

Any differences arising out of this Agreement, which
cannot be settled amicably shall be referred to Arbitration in
accordance with the provisions of the Law of England relating
to Arbitration for the time being in force. The Ar ACLOrS
and Umpire shall be active or retired officials o rance
Companies or Underwriters carrying out a simil ype of
Insurance or Reinsurance business to that cov heresundear
and the wvenue of the Court of Arbitration shall in London.
[1990] 2 Lloyd’'s Rep 265, 23 Con LR BB

It is common ground between the
arbitration agreement is a non-domestic
to which £ 1(1) of the Arbitration
sub—section provides as follows:

@ ties that this
ceement and thus one
875 applies. This

If any party to an Arbitraty
Section applies, or any person
commences any legal proceedin
party to the Agreement, o
under him, in respect of a

greament to which this
ing through or under him,
any Court against any other
person claiming through or
tter agreed to be referred, any
party to the proceedings gay any time after appearance, and
before delivering any = ngs or taking any other steps in
the proceedings, appl the Court to stay the proceedings;
and the Court, unles isfied that the Arbitration Agreement
is null and wvoid, rative or incapable of being performed
pr that there is in fact any dispute between the parties
with regard to matter agreed to be referred, shall make an
order staying roceedings.

RS H<é:f be observed; if the conditions of this

& met, the Court must stay the legal proceedings
in questNn -— unlike s 4(1) of the Arbitration Act, 1950, the
8 no discretion in the matter. In these circumstances
to me that I must first consider the application for
made by the third party.

It is not suggested that the third party has delivered
¥ pleadings or taken any other step in the proceedings; nor
hat the arbitraction agreement is null and wvoid, inoperative
or incapable of being performed. Thus the two issues are
whether the defendants have commenced legal proceedings —

& in respect of any matter agreed to be referred [and
whether I am satisfied that -- | there is not in fact any

dispute between the parties with regard to the matter agreed
to be referred.

What the parties in this case have agreed to refer to
arbitration are any differances arising out of the
retrocession treaty which cannot be settled amicably. The
defendants’ claim in the proceedings depends EﬂgﬁﬂﬁfKﬁ%ﬁoﬁpﬂ"
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rights which they assert they possess and corresponding
obligations which they assert the third party owes under the
retrocession treaty. The third party accepts the existence and
validity of the retrocession treaty but does not accept or
agrea that the parties’ rights and obligations thersunder are
ag asserted by the defendants. It has not been possible for
the parties to settle the matter amicably, nor is it suggested
that the third party is acting in bad faith. There remains
therefore the question whether there are "differences" between
the parties relating to these contentions.

Although there is some authority for the propo @l that
the word "differences®™ in an arbitration clause 1 »der than

the word "disputes™ — for example, F & G Svykes @ ex) Ltd v
Fine Fare Ltd, [1967] 1 Lloyd's Rep 53 — I sh proceed on
the assumption that for present purposes t wo words bear
the same meaning.

In some cases the suggestion seems \ made that if it
can be shown that a claim under a cont s indisputable, ie
a claim that simply cannot be resist n either the facts or
the law, then there is no disput i
meaning of the arbitration cla
example, in Ellis Mechanical Seghd
Ltd, [19%78] 1 Lloyd's Rep 33
he then was, said this: [19%9

difference within the
in that contract. For
Ltd v Wates Construction
7, Lord Justice Bridge, as
Lloyd's Rep 265, 23 Con LR BB

perfectly clear. T estion to be asked 1is: is it
established beyond r able doubt by the evidence bhefore the
Court that at le is due from the defendant to the

To my mind the 'I;EEI o0 be applied in such a case is

plaintiff? If it the judgment should be given for the
plaintiff for gum, what ever X may be, and in a case
where, as her there iz an Arbitration clause the remainder
in disput uld go to arbitration. The reason why
arbitrati uld not be extended to cover the area of the LX
is inde ause there is no issue, or difference, referable
to arbitrwtion in respect of that amount.
*

\Eggsthe extent that such observations are intended to

de@Ne what is or 1s not a dispute or difference within the

ng of an arbitration clause of the kind under
nsideration, I am respectfully unable to agree with them —
ore importantly they seem to me to be in conflict with the
decisicon of the Court of Appeal in Ellerine Brothers ([(Pty) Lid
v Klinger, ([1982] 1 WLR 1375. In my view, to treat the word
*"disputes™ or the word "differences™ in the context of an
ordinary arbitration clause a5 bearing such a meaning leads
not only to absurdity, but also involves giving those words a
meaning which (though doubtless one the words are capable of
bearing) in context is difficult to support.

The propositien must be that if a claim is indisputable
then it cannot form the subject of a "dispute" or "difference"
within the meaning of an arbitration clause. If this is so,
then it must follow that a claimant cannot refer an
indisputable c¢laim to arbitration under such BnitéaWﬁgdonFnd
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that an arbitrator purporting to make an award in favour of a
claimant advancing an indisputable c¢laim would have no
jurisdiction to do so. It must further follow that a claim to
which there is an indisputably good defence cannot be wvalidly
referred to arbitration since, on the same reasoning, there
would again be no issue or difference referable to
arbitration. To my mind such propositions have only to be
stated to be rejected -—— as indeed they were rejected by Mr
Justice Kerr {(as he then was)] in The M Eregli, ([1981] 2
Lloyd's Rep 16%, in terms approved by Lords Justices Templeman
and Fox in Ellerine v Klinger (sup). As Lord Justice Jeppleman
put it (at p 1383) :-

There i=s a dispute until the defendant a that the
sum is due and payable.

In my Jjudgment in this r:n:mr.e:-:t the word
"disputes™ nor the word "differences” finﬂd to cases
where it cannot then and there be dete whether one parcy
or the other is in the right. Two me dn argument over
who won the University Boat Race particular vear. In
ordinary language they have a d over whether it was
Ooxford or Cambridge. The fact it can be easily and
immediately demonstrated beyon doubt that the one 13
right and the other 13 wrong § not and cannot mean that

that dispute did not in fa
said to be indisputably ri
does not, in my view, ¢
any dispute between the

X18t. Because one man ocan be
nd the other indisputably wrong
that thare was therafore never

,‘&

In my wviaw thi inary meaning of the word "disputes"®
or the word "difﬁngy 23" should be given to those words in
arbitration clan It 1= sometimes suggested that since
arbitrations p de great scope for a defendant to delay
paying aums, are indisputably due, the Court should
endeavour oid that consequence by construing these words
in arbitr :lauaes 50 as to exclude all such cases, but to
my mind% are at least three answers to [1%80] 2 Lloyd's

Rep 26 Con LR 88

estions.

In the fir=st place the assumption is made that
bitrations are necessgarily slow processes, but whatever the
gition in the past, I cannot accept that &5 a general or

universal truth today. As Mr Justice Robert Goff (as he then
was) pointed out in The Kostas Melas, [1981] 1 Lloyd's Rep 18,
arbitrators have ways and means (in particular by making
interim awards)] of proceeding as guickly as the Courts ==
indeed in that particular case gquicker than any Court could
have acted. If a claimant can persuade the arbitral tribunal
that in truth there is no defence to his claim (ex hypothesi
not on the face of it a difficult task if the claim is truly
indisputable) then there 1s no good reason why that tribunal
c?l;mnt resolve the dispute in his faveour without any delay at
all.

In the second place, and perhaps more i%ﬂﬁ&ﬁﬁd@b‘m it
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must not be forgotten that by their arbitration clause the
parties have made an agreement that in place of the Courts,
their disputes_ hould be resoclved by a private tribunal. Even
agsuming that this ctribunal is likely to be slower or
otherwise less efficient than the Courts, that barcain remains
-— and I know of no general principle of English law to
suggest that because a bargain afterwards appears to provide a
lesz satisfactory ocutcome to one party than would have basn
the case had it not been made or had it been made differently,
that bargain can be simply put on one side and ignored.

In the third place, if the Courts are to decj ether
or not a claim is disputable, they are doing pr ly what
the parties have agreed should be done by private
tribunal. An arbhitrator’s wvery funection is t de whether
or not there is a good defence to the clai t\Se claims — in
other words, whather or not the ¢l is in truth
indisputable. Again, to my mind, whatewve position in the
past, when the Courts tended to wview ation clauses as
tending to oust their jurisdiction, t dern view (in line
with the basic principles of the E law of freedom of
contract and indeed International entions) is that there
is no good reason why the Courts strive to take matters
out of the hands of the tribun nto which the parties have
by agreement undertaken to pla heam.,

For these reasons <9 satisfied that the present
proceedings are in respecéez-“ a4 matter agreed by the parties
to be referred within ing of 8 1(1) of the Arbitration
Act, 1975. A differ xists between them in respect of

their rights and oblX ons arising out of the agreement to
which the arbitrati lause refers.

For the nts Mr Edelman was disposed to accept that
this was the sition, for he conceded (in my wview wholly
correctly £ reasons that I have given) that his clients,
had they ished, could have referred their claims for an
indemnit rhbitration pursuant to the arbitration clause in
the at essiaon Creaty notwithstanding that (in his
submigg\on) there is no defence to the claims. His submission
is, ar, that there is not in fact any dispute between the

@8 with regard to the matter agreed to be referred,

n the meaning of s 1{1) of the Act, because his clients’

a are indisputable both as a matter of fact and as a
atter of law. His clients have been adjudged liasbla to the
plaintiffs after contested hearings; it is not suggested that
his clients have failed properly and carefully to defend
themselves -— and accordingly, Mr Edelman submitted, there
were simply no good reasons why the third party should not
indemnify his clients, especially in view of the promise to
follow their fortunes. [1990] 2 Lloyd's Rep 265, 23 Con LR B8

This reasoning involves reading the words "there is not
in fact any dispute between the parties" as meaning "there is
not in fact any defence to the claim", ie as confining the
word “"dispute®™ in that context to disputable matters.
Presumably, by parity of reasoning, & respondent to an
arbitration who asserts that he has an indigputa&ﬁ;gedjgﬁgasﬁ] to
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the claim could start legal proceedings claiming a declaration
to that effect and resist a stay on the same grounds. Be that
as it may, Mr Edelman accepted that his submission invelwved
giving the word "dispute® in the Act a different meaning from
that which (for the reasons given earlier in this judgment) he
agresed must apply to the word when used in ordinary
arbitration clauses.

The phrase in question does not appear in the New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards although the 1975 Act, by its title, OITS
to give effect to that Convention. The phrase did appear
in the original Arbitration Clauses ([Protocol) %, 1924,
bringing into effect the League of Nations FrgE:: of Sept
24, 1923, nor in that Protocol, but was introd by way of
amendment to the 1%24 Act by the Arbitratio aoreign Awards)
Act, 1930, whence it found its way 4(2) of the
Arbitration Act, 1950 before that suh-se b was repealed by
s B{(2) of the 1975 Act, when the HNew -nuentinn replaced
the League of Nations Protocol.

There seems little doubt tha phraae "or that there
igs not in fact any dispute twae parties with regard to
the matter agreed to be referrgal\waz inserted into the 1924
Act by later amendment as a r¢ t of 2 recommendation by the
MacKinnon Committee on The f Arbitration whose report was
presented to Parliament arch 1927 —— see Russell on
A:b;tratlﬂn, 12th Ed 119 2t p 518. The reccocmmendation in
gquestion is to be fnun ar 43 of this Report (Cmd 2817) in
the following terms

Our attentio been called to a point that ariges
under the Arhitr Clauseszs (FProtocol) Act 1924, Section 1
of that Act in‘!iiatinn to a submission to which the Protocol
applies depri the English Court of any discretion as
regards gr a stay of an action. It 1s said that cases
have alre ot infrequently arisen, where (eg) a writ has
been is laiming the price of goods sold and delivered.
The defe t has applied to stay the action on the grounds
e contract of sale contains an arbitration clause
being able, or condescending, to indicate any reasan
should not pay for the goods, or the existence of any
te to be decided by arbitration. It seems absurd that in
a case the English Court must stay the action, and we
suggest that the Act might at any rate provide that the court
shall stay the action if satisfied that there is a real
dispute to be determined by arbitration. Nor would such a
provision appear to be inconsistent with the protocol.

I have not been able to find any report of the cases to
which the Committee referred, so that it is not possible to
examine the grounds on which a stay was ordered in those
cases. On the face of it, if indeed the applicant for a stay
could not or did not indicate "the existence of any dispute to
be decided by arbitration™ then the claims made in the legal
proceedings could hardly be "in respect of any matter agreed
te be referred" within the meaning of the 1924 Act, so no
question of a stay could arise at all, Eiwﬁﬁedkﬁﬂﬁﬁfh an
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ordinary arbitration eclause) it 4is only disputes ({or
differences) that the parties have agread to refer. What
therefore the Committee may have had in mind (though this is
speculation) were cases where there was a dispute (or
difference]) within the meaning of the arbitration clause, so
that the legal proceedings were "in [1990] 2 Lloyd's Rep 265,
23 Con LR BB

respect of a matter agreed to be referred", but where the
party disputing the claim put forward no good grounds for
doing so. In such cases, as the Committee put it, the WAS no
"real dispute™ in the sense of there being nothing g\ table
about the claim.

The words inserted into the 13924 Act are matter of
pure construction, wvery difficult to understand, Jn their face
the words appear to indicate that there ¢ matter agreed
to ba referred even though there is no ct any dispute
between the parties =-— but as I have pointed out, if
there is in fact no dispute between t arties then there is
very likely indeed to be nothing ag to be referred; since
it is only disputes (or differen that the parties have

agreed to refer. In the end T e concluded that <this
apparent absurdity can only be %D-?Ed by treating the word
"dispute® in this context indeed meaning something
different from the word usegd ordinary arbitration clauses,
so that reading the phrase whole the words "there iz not
in faect any dispute® there is not in fact anything
disputable®., To my mi
recommendation made b
the problem identifi
it would appear,

is reading alone fits with the
Committee and the fact that it was
the Committee which Parliament, as
intending to resolve when adding the
phrase under con ation to the 1924 Act by the amendment
made in 1830. %re are to my mind no good grounds for
suggesting th tHe words used in the 1875 Act were inserted
for any dif nt purpose; and accordingly it seems to me that
the same m ing must be given to them.

I ?mbﬂr of cases the parties (and the Courts) have
255 at where a claimant seeks summary Jjudgment and the
it sesks A& stay under B2 1 of the 1975 Act;, the two
tions are to be treated as the reverse sides of the
a0 srnin =— seaa, for example, 5L Sethia Liners Ltd v State
atding Corporation of India Ltd, [1986] 1 Lloyd’s Rep 31 at p
However, 1in Home and Overszeas Insurance Co Ltd v Mentor
nsurance Co (UK} Ltd ([1%B%] 1 Lloyd's Bep 473; the most
recent authority drawn to my attention, Lord Justice Parker
(with whom the other members of the Court of Appeal agreed)
said this:

The purpose of O 14 is to enable a plaintiff to obtain a
guick judgment where there is plainly no defence to the claim.
If the defendant’s only suggested defence is a point of law
and the court can see at once that the point is misconceived
the plaintiff is entitled to judgment. If at first sight the
point appears to be arguable but with & relatively short
argument can be shown to be plalnly unsustainable the
plaintiff is also entitled to judgment. But O Gﬁkﬁqaﬁﬁaﬁﬁngs
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should not 1in my view be allowed to become a means for
obtaining, in effect, an immediate ctrial of an action, which
will be the case i1f the court lends icszelf to determining on ©
14 applications points of law which may take hours or even
days and the citation of many authorities before the Court is
in a position to arrive at a final decision.

In cases where there is an arbitration clause it is in my
judgment the more necessary that full-scale argument should
not be permitted. The parties have agreed on their chosen
tribunal and a defendant is entitled prima facie to
dispute decided by that tribunal in the first inst
free from the intervention of the Courts until it
decided and thereafter, if it is in his favou
unless the plaintiff obtains leave to appeal
appeals. .

In the case of & commercial urbitrat{é£;> & above remarks

ccessfully

apply with even greater force, perhap ecially when the
dispute turns on construction, or [199 loyd’s Rep 265, 23
Con LR 88

tha implication of terms or tra %ﬂﬂtice. Arbitrators and
umpires in the same business trade &as the parties are
certainly as well or better than the court to judge what
the parties must be taken ave meant or intended by the
words or phrases that t c:;>ave used, to Judge what the
parties at conce have repl if an innocent bystander had

asked what was to happe a certain event not dealt with by
the contract and to at are the practices of the trade.
Not only is the defe entitled to have the dispute decided

in the first inst ¥ such persons but the Court should not
in my wview, save e clearest of cases, decide the guestion
without the ben of their views.

In ver r cases a plaintiff is no doubt entitled to
his summa gment notwithstanding the clause, but, when a
plaintif g 1lmmediate judgment in other than a clear case
and resi the submission of the dispute to the tribunal on

has agreed, one is bound to wonder whether the course

has taken 15 prompted by the knowledge that the
ne tribunal with its more intimate knowledge of the trade
each & conclusion adverse to him in respect of which he
ght aven fall to obtain leave to appeal or if he did obtain
ave fail to demonstrate any error.

That case was concerned with an application for a stay
under 5 4 of the Arbitration Act, 1950, where of course the
Court has a discretion, but to my mind the approach of the
Court of Appeal must be at least egually if not more
applicable to = 1 of the 1975 Act, since in the latter case
there is no discretion given to the Court at all. It seeams to
meée to be clear from the passage gquoted from Lord Justice
Parker's judgment, that when considering an application for
summary Jjudgment, a factor to be taken into account is the
existence of an arbitraticn agreement between the parties; s0
that only in the simplest and clearest cases, ie where it is
readily and immediately demonstrable that the Eﬁﬁ&&%ﬁﬂﬂbnbﬂﬁ
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no good grounds act all for disputing the claim, should that
party be deprived of his contractual right te arbitrate. In
the context of the 1575 Act, this means that only in such
cases can the Court be satisfied that there is not in fact any
dispute between the parties with regard to the matter agreed
to be referred.

At this stage I should mention that in the course of his
argument Mr Edelman laid great stress on the case of Nova
(Jersey) Knit Ltd v Kammgarn Spinnerei, GmbH [1877] 1 Lloyd’'s
Rep 463; [1977] 1 WLR 713. In that case there was a im on
bills of exchange, and the defendants sought a sta - 5 S 1
of the 1975 Act. The House of Lords held that theé%&:itratinn
agreement between the parties did not extend t r claims
on the bills of exchange, so that on the basis e could be
nge stay. However the House of Lords also he Jor at least
expressed the view) that there was no dispu to the claims
on the bills of exchange. The only 'defen:@ta the claim was
an unliquidated cross-claim, and the Ho 1\5 Lords held that
since it was established law that such ss-claim could not

form a walid defence, could ﬂ € used to create a
*dispute™ on a bill of a:::cha-tga @

The reasoning of the Hn43e ds was in the context of
considering the appellants* arqument, that there was

not in fact any dispute, wit
Act =-— see, f[or example, T
466, col 1; p 7188 of th
themselves do not seak

E meaning of 5 1 of the 1975
eech of Lord Wilberforce At p
rts. Thus although the =paschas
stinguish between the meaning of

the word "dispute™ in hct, and its meaning in what in the
light of the first h was necessarily a hypothetical (but
unformulated) arbi yon clause, I read them as referring to

the former, rathe
[1990] 2 Lloyd'

the latter. If this is not the correct
p 265, 23 Con LR B8

ig difficult to sea how the Court of Appeal
rine v Klinger ([(sup) can stand.

stion is therefore whether it £is readily and
ely demonstrable in the present case that the third
no good grounds at all for disputing the claim. To
this can only be the case if the third party are not
d to go behind the Jjudgment given and the award made
ainst the defendants. Indeed, Mr Edelman did not seek tTo
ntend otherwise, in my wview correctly, for only a short
examination of the judgment and the award shows that a number
of complex and difficult issues were debated in these
proceedings between the plaintiffs and the defendants.

There are, as it seems to me, only two possible ways in
which the third party could be bound by the Jjudgoment and the
award, namely, by reason of the general legal effect of a
judgment and an award of the present kind, or by reasen of an
agreement by the between the defendants and the third party
that the latter would be bound by Jjudgments given or awards
made against the former. Mr Edelman did not seek to support
his argument on the first of these grounds, doubtless because
the third party were not party or privy to Eithﬂﬁnﬁ&fK#ﬂﬁﬁWF"t
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or the award. Just 25 surety is not bound (in the absence of
agreement}) by & Judgment or award obtained by a creditor

against the principal debtor, it seems to me that a
recrocessionalre (again in the absence of an agresment) is not
bound by & Fjudgment or award against the reinsured -- ¢f Re

Eitchen ex parte Young, (1B81) 17 Ch &6&B.

There is no express provision in the retrocession treaty
that the retrocessionaires will be bound by judgments given or
awards made against the reinsured. Mr Edelman’s submission is
that such an agreement is implicit in the retroces aires’
promise in all circumstances to follow the for f the
reingured in respect of the reinsurance treaty. H pts, as
I understand it, that the retrocessionaires ma be bound
by all judgments or awards, but only those wher & reinsured
has taken all reasonable steps to defend th goceedings. The
difficulty, however, which to my mind iman faces is
twofold., In the first place, there is thority on the
meaning of a "follow the fortunes" cl 0f this or indeed
any other kind, though the use of su uses is commonplace
in the business of reinsurance and r cession. In the second
place (and more importantly) it i ear from the text book
writers that there 15 or appea o be wvery considerable
uncertainty (not to say canfus”‘&& 8 to what is intended to
ba meant and agreed by the of the phrase "follow the
fortunes® —-— szee EKiln,; Rel ce Law in Practice, pp 32-35;
Golding, The Law and Fra of Reinsurance (1965) at p 65
and Butler & Merkin on ingWrance Law, Chapters 1.1 and 1.4.
In the present case t rase appears in the retrocession
treaty in the way Qé 2@ Set out above -— but in the

reinsurance treaty prated into the retrocession treaty
and thus part of similar phrase appears in the "Errors
and Omissions™ e, which on its face has little if
ith the reinsured being bound by Jjudgments
made against the party they were reinsuring.
nteresting to note that the phrase "follow the
appears in the reinsurance agreement at the end
ation clause,

of the 1
~$§$}m mind those versed in the business concerned are; to

anything to d
given or awa
Indeed it j}
fortunes"

us words which I have already quoted from Lord Justice
P 5 Jjudgment, in Home Insurance v Mentor Insurance (sup)
ell or better able than this Court to Jjudge what the
rties must be taken to have meant or intended by the
particular stipulation upon which the defendants place
reliance. In the end, I am not S0 sure that [19390] 2 Lloyd's
Rep 265, 23 Con LR BB

Mr Edelman is right in his suggested construction of the
"follow the fortunes™ clause appearing in the retrocession
treaty that I am satisfied that there is not in €fact any
dispute between the parties with regard to the matters agreed
by them to be referred. I not only consider the meaning of
this clauvze to be opan to doubt, but I alse consider that a
tribunal of the kind the parties stipulated for in their
arbitration clause in this case, namely, a tribunal of
precisely the kind adverted to by Lord Justice Parker is in a
far better position than this Court to Jjudge B‘ﬁﬁé&‘kﬁwgﬂé’mmt
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the words used in the agreement, the third party undertook to
be bound by Jjudgments given or awards made against the
defendants. Accordingly, I shall stay these proceedings under
g 1{1) of the Arbitration Act, 1975 and the application for
summary Jjudgment must fail.

DISPOSITION: Application dismissed

SOLICITORS: Bray Walker; Richards Butler.

SEND TO: DEJONGH, J.S5. T.M.C. ASSER INSTITUUT R&
20-22 DEN HAAG NEDERLAND 2514 JM NETHERLANDS .
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