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Lord Mackay of Clashkrn L.e. . Lord Kdlh 
of Kinkel. Lord Brandon of Oakbrook, Lord 

Ackner and Lord Olin~r of A~hnerfCln 

ArhitratuJII - A u'(mJ- Ap"linuiol/ Jor lem'(' f() tJl'pt'aJ-Arhurrtr;on 
Ilgn't'me'llf IIIIt!a EII,!:li.'l1l lau ' fo r arhltratln" to {(Ike place /f/ 

Lom/oll-A It'(lft! ,\/a:m'(/ (II1f/ tllItt'cI iH' arhitrator III Franc('­
Wllrrt' " "W(/t" '- \\-'};etlu'r Neo.o .. fork COIII 'emu", 01/ Rccogmriol/ 
muJ /:'1I(orn'",('", ,,1 Fort'I,!:" Arhllral A " ,("cls cll'pliclIhle­
A/'pltnlflmf( ror Iran- to (lP,,('(1/, fi lrtlt('r r('m'wi.( ami n'IIII.'ISIOII­

\\ 'ltc'rlt.., 1: "I:II,1t ( ('I/rt ' \ \14/,('"'1,\0''' I llf/,d,. ,tlml 1' \ dlU/t·t!­
.·\ rhll",1I0l/ . \ el /1..175 « 31 , n . 3(':1. 5r~Hf"5" -(I! 

8\ .In :1g.r,,'e11lenl uOl,kr rll!!li:-h 1,,\\ th,,' p~lrtle!'lo . 1llt'lllhcr!<> I~r 

[\\t\ LI\l~d'~ ,~ndli:at"" , r,,'Ic:rr,,'LI rht'tr dt'pute It) ~Irhilra(ion 10 
fa""" pl.ll'I,.' In L\lmhlO Tht' ;lrhllralUIO \\1.1' ,,'onduc(~d by S ( ~lgt':., 

,,';Il'h ,lac,,' l'llnduUlnl! III .In ;1\\;lnl '1I.!llcd ,Inu dalt'd h\' Ihe 
arhitrahlf , Ill:. 'lI!na Il;r,,' h,,'In\! "'lln"',,e~d h\ 111:- !'Iocc rc101 n :, ;.Jnd 
c:xpre::-.:-,,'J b~ hlnllll ht..' " DatcJ ~It Pan:-. , Fr;;m.'c, " ;11 J particular 
addre:-.:-. . Th,,' ;I\~ anilln tht:' 'l.'cond ~1,II!e. Ill:lde III AUl!ust 1'-)90. 
W<.I!<> b~ d,,'darallon and \\a!<> In liraI'I ~ 10 enahle the partlC:' In 
mak.: funhe:r r"'rr"',,,'nt~lllllO' llil Ib fonn , In I.'llrrc"'ponde ncc 
thc P:lrtle, ' ,olt(,lhlr, ,,';!nva:-.,cd hl't"een thelll Ihe timing. 0 1 
lulurc apphl'alllln, III thl' l'lIUrt for leave tl) appeal. On 2U 
~ll\'e:mht:'r 11.)1.)(1 Ih,,' arhlt rato f m~lde Ill:' tinal Intenm award . 
'-'tlOciudinl.! II In thl' ',Inle: manner a:-. hc.'fore: , The: .lw~lrd \.\a!<> 
COIle:ctl'd - fHlm th..: .lrhll ratllT\ London ,,'hamher, ,hurth 
aftcrwarJ:. , On Ih,,' d~lIm;l/ll', ~Ippltcalilln, fnr 11::1\ t:' to appe:il 
und .. ' r 'Cl.'lIllO 1( ,'\, (If Ihe: Arhitratlon Al.'t IlJ7lJ, fllr a :-tatc! ment 
l' ( fUTlher r,,';I:-lltl, unlk'r 'e(' tilin I(:'l nf thaI Act and fl)r 
rc:mIS:'IOn umkr 'Cl'tlon 2~ of till.' Arhl1ralllln AI.'l 1950 , Ihe: 
JuJgc , lIn :I pr..:ilmln<lry I"U,,', r"'Jl'l'te:d Ihe l'llll icnlinn of Ih,,' 
re'pl.lmknl 10 1h,,' :lrhilr;ttulIl Ihal Iht' :!ward had nl'cn " maJ~" 
In Pan:-. :.0 a:-. 10 h,,' "a Convenllon award " within thl! mea",n!.! 
of :-'C'l't lon 7( I) ot the Arhlt rat lon A,,'t 1975 ,1 " 'hlch Art I!a\~' 
dkcl 10 th,,' N,,'\\' York ('ull\t' lltion Oil Ih,,' Re"'Ol.!.llllhln "'and 
[nforl'l'ml'nI tlf Fnrc:lgn Arhllr;cl AW;Jrd~ , ,llld th;;1 h..: l'ould 
therdon.: n:lv 011 ,cl'lllln .'(~l of th:u .-\,,:1 h) ddt'at am 
applll.::1I101l under tht: A"'I' III llJ:'1I ano IlJ74 for ,upc.'f\ I"on h'· 
the: Engll~h COllrt a!<> Ih,,' ",,'ompc.'t,,'n! ~llIt hOnly . " Th~ Judg.e he: IJ 
Ihal ;.In a\.\~lrd \1,1.1' " maLle: " a l the n:nlral 'cal of arhltrallon. 
which had heen In London , Ihat Iht' award wa, Iherctore: not a 
('on\c:ntlon a\.\;mJ 10 whl('h Ilk' prml:'lIl1l:' III the A,,'t ,)1 lY75 
..tpplu:d, Ill- tndlcatc:d Ihal . III ;LIlY ,,'\e:nt. he \\'(luld haw held 
Ih:ll ''''I..'tUHl :'(~)(f) ,tnd (5) of th,,' ",-,I of 197:' cnahkd tht:' 
Eng.h:-.h ('OU T! 10 dt.'tl..'rmille tht' l'Ialmanl\ arrltc:H1ons hc..'fnr,,' 
con~uknnl! whl..~'he:r tlr not III l!IVc dkl.'t III the award under 
,,,'('tHln J(~). and thai Ihe rc :-. rO~dc:nl wa:. t.:s loppcd from ral:-'Illg. 
Ihe: nh,t.'l'll(ln , On apPc;11 hy Ihe: r,,':-.ponJenl. th..: (\)urt III 
Apre:,1 helLl Ihilt lh,,' ,Iward ".1' madl.' III Pan:-. . • Ino (by a 

I Arhllrallt)n i\rl 1~7~ " \(2) , 'l.',,' ptl~I , P '411\ - 1 
S ~(2)(fH;;;) ,,,'~ P"t~1. r \1111-- 11 
S 7(1' ,,,'C ptl'l. P ~i]tl-t 
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mal0rlty) W;I:' thu:. h: lh,:litUIIOtl d ( "' I1Wtlllllll OI\'ard Iherch\ 
I.lcr n\'ln~ Iht." IlIgh ('tlUr! Ill' lun ... ..ticlIlll1 III I.'otc:rt;un Ihe 
d;ul11:1n" !'o applil.:atl(lll!'> . HU I th\., .Ipp~,\1 \\;" 11 .... 1111"I.'U Ih\' ;1 

rn:lJontYllHl Ih~ grl1u nd Ih .. l tn Ihl.: l'In: um"'liln~I." lhl..' n.::-.pondl.: 11 I 

\\:1:-. t:!'!topp.:J frolll (lhjl..'Cllng I() the Ju rN11I."111I1l I1f Ihe I ligh Cuurt , 
On appeal hy Iht:' rt"!,>()(lmknl to Ihl..' arhitra ulIl1 : -
! h'Id, Jismi!'>!'oing Iht" aprt."al. th.1I hy ' ·!rIlIl..' nf lh\..' place ill 

"'Ignatu!"e tht.' ;\wa rd wa:-. " rnalk " III Pan!'! :tnd w;" t hl..' fI.: Iorio.' .1 
( 'oO\'t"nllon :1\\ ;.trJ : th~lt. ;dhl' l! II W;\ ..... ('IlO\I..'nllllll aW;lrd , n il a 

l'urpo!'>I\'e cO Il!'! l rul'tlon III :,e(.' tlun 5(2)(j) :lnd (51 lI t the 
,\rhllr:l1 inn Act 197:' thl' I l igh CliUri \..·il ntlllll~d til have thl..' 
power tlf c:n forCing Its cu r i4.l1 IUfL!'!uil'!IOn tI\'I:r thl..' arbll r4.l!ioll 
.tnd of adjourning, if nct.:cs!'!<J ry , all~ dC\..'I!'>ioll nn the l' n(l,rccahility 
llf the award until IllI..' pending proc\..'cd ing:. tllr n:vir.:\\ haJ hr.:r.:n 
\,.kIl'rmincJ (pll!'!1. pp , ~l)9B- I> , :;O~l , 303 B- ( , :;031, 30:; 1I-."\lIh,\ , 
1.- 307\1 , 

Hmo/H' I '. ,Hud,l'il (1)-:-40) h M . \.\:. \\ ' . ... 13 ( onsiJr.:rr.:d 
Dt:l'I~un III' Ih~ ('nun III Apr~al IllNIl ~ W ,L.f{ , 1~~1 : 

1199 113 All E.R , I~'" :llIinneLi \111 dlfl'c.:rl.'llt grnul1lb . 

Thl..' fnllo\\lng l'~""":~ arc rdared 10 III Ih .... I1plnl\lll 0 1 Lllrd Oll\t.:r p I 
Aylmenon : 

IJrvokl' I'. :"l i lciH' /1 (1: ... : ... 0) h 1\ 1. \.\:. W . . 173 
Hiscox I ', ()IIIJlInlllt' ( ,Vo. 2) 119lJIII W. L.R . 5 ... ": 11\19 113 All LR. 1 ... 3, 

CA . 

T h e flllinw ing adJitional GI'c.: ... \"c:rc (,:l1ed III ar~umcnt: 

('ampugni(' F./lropn·f/t· Ii£' ("en'Ii/., S ,,' \' I ', Trudll_\ 1:·.\/1I1r/ ,\ ,,'\' Illlxhl 
Lloyu '!,! Rep .. 1,01 

EllrUpt'WI (;rai" (lml Shipp ill,\.! Ltd, I , )Oh"SfOlI jll):--:31 O .B, :'20: [1';IN31 
W. L.R . ~.jl : [IYX~[:1 All E . R. 'IXY . CA . 

FOIJII:rgtlll' , ,\4ooar('h ,.\irliflt.'.' I ,ul , 11';I1'{11 A ,C, 2:'1 : IIY:--:t'l 3 W.I..R, 2119 : 
[19XII[ 2 All E . R. "Y(, . I I. L.(E . ' 

"'fort/Ilt' I ' I'IIIIIIN (IS70) l.R , h Ch . ApI' ~2 

VUI'/t!rll , lma:(UI/t'u Pt'nWlUl S . .. L \'. ( 'mlll'cJfllll 11I1t.' flIIII/O"t" ell' Sf' l!/lrm cit'! 
1.Jt'ffI I It/XX I I lIoyd ':-. Re(1 . 1 \fl , ( '. A . 

API'EAL frl)m t h ~ Court nf Appc:al. 
T his wa~ an appeal hy leave uf t h(' Cou rt of Appeal hy the appellant. 

Richard I·k nrv Mllffi t O uthwaite . hy the respontlc nt '0 the a rb it rat ion 
proceedings on hcha l f of himself am.l all ll ther mem her~ Dr ~yndica t e ()6 1 
m Lloyd!'" from the jullgm l:.' ll t dated II March Il)Y I ()f the Court Ill' 
Appeal (Lllrd Do naldson of Lymington M. R. ant! McCowa n L.J .. 
Leggau L.J . dissenti ng) dismissing an appe.aI from the judgment da ted 
IY February 19':)1 of Hirst J . granting applil,ations by the respunde nt. 
Rohen Ralph Scrymgeour Hiscox. (t he claimant in t he arbi t ration 
proceedings) applving on his own behalf and on hehalf of t he mem bers 
of Synd icate " a. Lloyd's for (I) leave to appea l In the H igh COUrl 
purs uan. to , cction 1(3)(h) of the Arbilr," ion At! 1~79 on quest ions of 
law arising o u' of a n interim awa rd da ted 20 Novem he r 1 ~90 made hv 
the sole arbi.rator . Mr. Roherl MacCrindle O.c.. in respec. of a dispute 
r\!fe rrcd to a rh it ration he tween t he responJcnl 's syndicate and the 
appella nt 's !'>y ndicatc , w ho were party to the cont rac t of re insurance, the 
... uhjcct nltltter \11' t he llisputc: (2) a n order direc t ing the a rbit rator to 
, ,,,te fUrlhcr rcaso ns pursuant '0 sec. ion 1(5 ) of the Act of 197~ . a nd (3) 
for a n l) rde r !"cm i tting the award 10 t h ~ arhitrator under section 12 of 
the Arhitralinn Act lY:'O . 
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Thl! Weekly Law Rerun .. 'I Au~u!'ol IYlJI 

3 W.L.R. Hiscox ,'. Outhw~ilt IH .L.IE.II 

The facts a re sta ted in the opinion of Lord Oliver of Av lml'rlon . 

Jonolhall Sumplio" (}. C. and Chrislopher Bllleher tor the appellant. 
Anlhollv Colmall Q . c.. JOlI(llhall Gilmall Q. C. and Johll L ockel· rnr 

the respondent. 

Their Lordships took time for consideratinn . 

24 July . LORD M Ac KAr OF CLASH FERN L.c. Mv Lords. I hal·" had 
the advanlage of reading in llraft the speoch pr"parell Iw Ill\" nuhle and 
learned friend . Lord O liver of Aylm ertnn . I i.lgree \\ ;th ;1. ;j nL! for Ihe 
reasons which he gives I wou lu dismiss the appl·al. 

LORD KHIH m· KI N .. ..:!· !.. My LorLi~ , I h:l\"l~ hali till' :Ilh'antagt' (If 
I.:onsidering in ur<lft thL' :--pccl'il III hL' ul'Iivef!:u hy m~ IWlhl\: and It.:arnl'U 
friL'nd . Lllrd Olivcr of Aylml'rwn . I agrl'e \\'ith II. .II1 U I'll!' thl' rL'a'n n' 
\\,·hi l.:h hl' gi\'L':-- I w(lulu J'~mls' thl' app..:al. 

Lmw BKo\l'oDOI ... U I· o "'..:H IW().... . ,,1\ I llru:--. I h;I\L' had th L' , IJ\, : lI1t.t~L' 
0 1 rl'i:ldin!! 111 lira!'t thl.· ... peech preparL'd ,,~ 11l~ I1llhk ;lI1d k'arnL'd ]nL·IH.L 
Ll) rd Olin'r l,f A ~l m~rhln . I ;lgrL' L' with II . amJ hlr I hI.' !'L',l'lll1" \\,hl( . .' 11 Ill.' 
gi\L'~ I wl}uld uisll1l" I IlL' appl'aL 

LtlKD Ar ....... Hc ~h L,lrd ... Inr thl.· rl':""n .. glh' n b~ rn~ Ihlhk .Ind 
kaTl1l'd frknd . Lllrd OII\L'!' III ;\\ II11L'n n n . I. IlllI. \\llulu Ji:-.mi" tht' 
arpl·al . 

LOHI> OII\H( III ,\\1 \11'1(1(" M~ Ltl rd ~ , thl' pank' hi thi:-- arp~al 
arL' hlHh Lloytr .. umkrwritt.' r .. \\,hll rL·p!'t.',..:nt a ll Ihl' 1lll'l11hL' r .. l)f thl' I\\ll 
'yndir:.J!L·:-- llf whirh thl'~ .1Tt: rL·'f1L't.'ti\L'I~ I11L'mhL'r, . ThL' di"'pUI": aro~l.· 
\\lIh regard 10 tht.· ltahllllil" lIl' tht.' '~ndil'alL" lInlk r ~I I.·P ll lral.:t III I I.'~ 
in:--urancl' t.·merL'd Into in IlJX: . Thai I,.'o ntr al.: !. "hil'h II j, 1.'l1 lllmlll1 
l!TllUnU j, I.!O\L'TOeU b\ Ih ... · 1.1" of Ellcl<tlld . 1.:llntall1l.'U :111 ,Irhitralioll 
~·I:.tusc pfll\;iJing for :1I:hllratltll1 in Llll1U~lHl h~ 1\\" 1 arhttr, lI t1r, :lI1d thl.',r 
umpire . In 1'.ll·1 thL' agrL'L'l11enl "'as vanL'u h~ Ihl' parIlL" \\/HI : ,!.!r~l'd to 
refer thl' d,spUle hl't \\' l'L'11 th ~ J11 tn Mr. R. :\ . Mal'('rindk' O .C . : I~ ,ok 
arhitrator. The h t..'an ng~ too\.. pial· ... · in Lnndllll and Ihl' arhitration \\a" 
( llndlll:tl.'d in two ~ tagl'" the tirst hl'ing I.:l)l1rernc.:u \\lIh thL' ;lppt.· lIanl'..; 
l'o lllL'ntion th ar Ihc i.lit rL'L'Ole nt had hccl1 dfcl.:ti\·I.· " r ... ·'rinlk·d . A:-. 
re ~:Jnh that i:-.:-.uc an ~I wan.l \\a~ malic on .'\0 .Il11lL: ]t)"'l) "hcll th L' 
co ntL'ntilln w a !'o rc.:JI..·l·tl'lL ThL' ""Cl'llI1J ~ 1 ; 1I.!l' was, h\' ;1!.!rl'l' llll'n1. lim ill'J 
10 a lh:t~rl11tnil1to n 0 1 prd i l11inar~ i:-.:o.u...: ..... lit' rr i n ~· lpl~' rL'la tmg tll thl' 
4u ~lntum of d~ lIn ~ payahk hy thL' r ... ·'rIlI1Jcnt. Fll lltm Illg hcaTlng' III 
Lllndun III Apnl ano M~I~ IYI.JII . Ihl' arhitr:.twr maliL-' :1 drafl in tl.·rim 
award o n h AU1?,USI Ilfljll 111 thL' furm III a nu mht.·r 01 lkdaralllllls I!i\'inc 
thc partil's a rC~Tlou nl ' I~ \\'L'L' k, tll ma\..l' rl·prl·'l·l1t a lll.n, a~ 10 thc'" f"rn; 
01 thl' award . If no rL'pn':'L' nwtipl1 :-- \\t.'rL' maul' thl' :I\\aru \\'a ~ 111 
hCl'nmL' hinolng . In fal' r a lunhL'r hcaring ll)ok plac..:l' Ull h Ntl\·c..:l11hL' r 
Il)l)() and lll1 211 Novemhcr 1l)l)1I thl' :Irhirrarnr si l!ned hi ~ tll1 ;t\ inlcrim 
:Iwaro . The aw:tru maue in .I 1I Il l' 19)0<4 . rhl' urafl ;~v.~II·d in Atll.!ust IlJlJlI 
and rhl' tin~ tI intenm award ,il.!ncd nn 211 NnvL'mhcr p}l)(I \\Crl' ~ lll ,il.!llt.'d 
hy Mr. MarCrinuk in P: lri ~ ;;nd l,.,rh ronl'iuucu with Ih L' \\llf'lh " lialL'd 
:11 Pari~ . Franl'L' '' fnllowl, .. d h~ thl' d:J ll' and Mr . Mac..:('nndh."· ' "!! natllr ... · . 
wlfnl'SSl,..'d hy hi:-- ,clTctary ;1I1U !!l\'i ng an adurl"~ 111 Pan, . 
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Lord UII.·...,. 
01 A,·lmrrtnn HiS('oll ". OUlhwaitt IH.L.IE.II l199tl 

Befo re taking up res idence in France. Mr. MacCrindle had been in A A 
practice in chambers in the Temple where he rcmaineu a "door renant" 
for whom the clerk to the chambers performed services from time to 
time . O n the day on which the award was signed the respondent's 
solicitors were informed hy the clerk by fax that the award was available 
to be 13ken up o n payment of the halance o f the charges due . Shortly 
after that the award was collected from the chambers . 

O n In Decembe r 19IJII the responde nt comme nced three se ts of B B 
proceedings in the Commercia l ourt. that is to say. an originating 
summons for leave to appeal to the H igh Coun pursuant to section 
l(3)(b) of the Arbitration Act 1979. a further o riginating summons for 
an order directing the arhitrato r to state further reasons for his award 
pursuant to section 1(5) of the same A ct and an originating motion 
seeking remission of the award pursuant to section 22 of the Arbitration C C 
Act 1950. O n 2H Janua ry 199 I an order was made fo r a ll three 
proceedings to be heard together a nd a hearing too k place o n 15 
February 1991 at which cou nsel for the appellant raised the preliminarv 
p\)int that the award was ~ Cunve ntion award \\':ithin the meaning uf 
sectio n 7( 1) of the Arbitralion Act 1975 . since it had bee n ""made"" in 
Paris. with the result that the High Court I..'uuld not entertain any appeal 
o r application for remission . O n IY Febru." 19Y I Hirst J . rejected the D D 
appellant's l'ontention. hold ing that. si nce the arbitration was an English 
arbitratinn th e ce ntral point l )f which was in London. the ~Iward was 
"made" in London, although signt.:=d in Paris. Accord ingly . the High 
Court had j urisdiction to ente rta in the respondl.!nt"s applications . 

From this decision the appellant a ppealed to the Court of Appeal. 
That I..'ourt was unanimous in Tl.!jt.:cting th~ clln tl.!nt ion that the award E E 
was made in a place olhc:r tha n tha t in which it wa'\ signed and held , hy 
a majority ( Lurd Donaldson M . R . dis~l.!nting) that. sinc~ it was Ihu~. h~ 
de finit ion, a Convention award. the High Court wou ld (~ubject to :t 

contention as to estoppel which Hirst J . had indica ted that he wo uld 
have decidl.!d in the responde nt's favou r had it hl.'en nccess;J ry for him to 
do so) have 11 0 jurisdiction to ent ertain the respondent's app lications . 
Bv a majority. however. (Legga ll L.J . dissenting) the cou rt held that the F F 
appellant was estopped in relation to these application~ from ohjecting 
to the jurisdiction . The appeal was accordingly dismissed . The court. 
however. gave Ica ve to appeal to your Lordships' H ouse on an 
unde rtaking being give n by the appellant not to object to the ma iler 
being heard by the Commercial Co urt pending the hearing of the 
appeal . G G 

Followi ng that decision . Hirst J . o n 19 March 199 1 granted leave 10 

appeal aga inst the award o n the respo ndent's summons for that purpose. 
By an order of the Court of Appeal made on 25 March 1991 (see Hiscox 
v. Outhwaite (No.2) 1199 1 I I W .L.R. 545) it was ordered that that 
a ppeal be hea rd by another judge and that judgment o n the appeal be 
in writing but be placed in a sealed envelope to be opened only in the 
event of this House determining that there is jurisdiction to e ntertain it. H H 
The present posi tion . as I understa nd it. is that the respondent's 
substantive appeal has been heard de bene esse by Evans J . and that 
publicatio n of his judgment awai ts the decison of this House . 

By his \Vrille n case the respondent see ks to uphold the judgment of 
Hirst J . a nd to co ntend that. even o n the footing that the awa rd is a 
Conve ntion award . tbe Higb Court has (as Lord Donaldson M.R . held) 
jurisdictio n 10 e ntertain the respo nden t's applica tions. Your Lordships 
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J W.L.R. Hiscox v. Outhwllite (H.L .IE .)) 

have accordingly heard argument on Ihis part o f Ihe case firsl si nce. if 
either of Ihe responden"s a rguments is accepled. Ihe issue of eSlOppe l 
upon which Ihe appellanl appeals becomes academic . 

My Lords . Ihe A rbilralion ACI 1975 was passed in o rder 10 give 
effecl 10 Ihe Uniled Kingdom's obligalions under Ihe New York 
Arbilralion Convention of 1958. Seclion 2 provides Ihal: "Seclio ns 3 10 
6 o f this Act shall have effect with respect 10 the enforcement of 
Convention awards: .. . " and section 3( I ) provides that: 

" A Convention award shall. subject 10 the followi ng provis io ns of 
this Act. be enforceable-(a) in England and Wa les . eit her by 
action or in the Same manner as the award of an arbitrator is 
enforceable by virtue of section 26 of the Arbit ration Act 1950. 

lion C C The expression "Co nvention award" is defined in sect io n 7( I ) as: 
lree .5 
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··an award made in pursuance of an arbitration agreemt:nt in the 
territory of a Slale. o ther than the United Kingdom. which is a 
party to the New York Convention : . .. " 

Section 3(J) is of crucia l importance having. rt:gard to the ~I rguments 
add ressed to the Ho use , It provides : 

"A ny Convention award which would he t:nforceable under this Act 
shall be treated as bi nding for all purposes on the persons as 
betwet:n whom it was made. and may accordingly he relied on by 
any o f those persons by way of defence . set off or o therwise in any 
lega l proceedings in the United Kingdom : a nd a ny refe rence in this 
Act to t! nforci ng a Convention :lward shall be co nstrued as including 
references to relying on such an ;Jward .. · 

Section ~ reproduces provisions of article IV ,,1' the Co nventio n and 
Obliges the party seeking to en force :J Convention award to product: the 
:Jward and the arbitration iJgreemt:nt in prope r authenticated form . 
Section S. which gives effect to ;J rticle V of the Cunven tion . provides in 
, ubsection ( I ) that enforcement of " Convent ion award shall not be 
refuseu except in the cases mentioned in the secti on. Subsection t2) 
goes on to enumenlle a number of matters which . if provcu. would 
auth()ri~c a refus;J1 to enforce the iJwanJ. It rroviues su far as material: 

··Enforcement of a Convent ion award may he refused if the person 
against whom it is invoked proves- . . . (e) that the composi tion uf 
the arbitra l ;Juthority or the arbitral procedure was not in accordance 
wit h the agreement of the panie!'i or . fa iling such agreement. with 
the law of the co untry where Ihe arbi tration too k place: o r I f) that 
the award ha~ nol ye l oecome hinding on the partil.!s. or has been 
sc i aside or suspended hy a competent authorit y of the country In 

which. or under the law of which. it wa~ made .·' 

Fi nally. subsection (5) provides : 

"W here an ;Jpplication for the setting aside nr suspension of J 

Convt:nt ion award has heen made to such a competent authorit y as 
is me nt ioned in subsection (2)(f) of this section . the court before 
which e nforcem ent of the award is sought may . if it thinks fit. 
adjourn the proceedings a nd may . on th; applica tion of the pa rt y 
"t:cking In enforce the award . order the other party to g.ive 
s\!curit y. 
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In ... lIpr0rl \11 th~ir ar!!UI11t:llh I(lr allc! a!! .lIn ... t th\,.' propo ... lllon ~hich 
tOllnd 1;I\()llr \\l1h Ilir"t J. Ihal tht: arhitrator· ... ,.wan.! \\a ... malit: In 
Llllldoll. hlllh I.."OUnsc..'I ha\·t: madt: rdcrt:nl'\,.'. ;.", ;111 .lId to c(m"trUl'lIon of 
th~ ,\l·t 01 1l)7~ . III th\,.' Iravaux prt:paraltllr~ ... I.:ading up to thl' 
(\mvt: ntltll1 . In ~p tar a~ it l": ln propcrl~ hc "';lId thai Ihc..'rl' i~ iln~ 

amhi!!uity 111 Ih\,.· Act. Ihi~ i .... uf cour"l' . 11l'rll"cll~ pcrnll ...... ihk a~ Indicating 
the difficult\" \\jlh which Ihl" ( ',mvcnunn . and Ihll ~ tht: , \Cl. \ \ ' iI'" "'Cl.'~ill~ 

10 ,.:ontL'nd ~ Spt:aking tnr my ... df. hllwc,;\L.'r . I ha\'t: IIlH tound Ihi; 
rd·t:n:nCl.: nl all\' as~i~lann.· . II i ... \,.'\,Ilknl lhal III Ih\,.' I1l.'!.!nl lallon ... Icadin!.! 
In thc (\)I1\l.'nll\H1 therl.' c!ll\,.'r!.!\,.'d di vl"r!.!\,.'Jl! \IL.'W'" hL.·IW~l.'n thl.' lklcl.!all'; 
ahout the arpr(lpriat~ l"fitcri~lT1 Illr li\"' tl"rTnilllllg II) \\hal ,,\\ard ... ~ Ihl' 
l\)nVl'n lion ~houlu arpl~ :lIld that tht..' ... ,,:houl lIf thllught \"hich ta\lIurl'd 
the "implc. if arhitrary. !!cograrhical t\,.· ... t III \\hcrt.' thl' aw;m..l \\it ... madl.' 
1I1li111atd~ Wl 'll Ih~ d.IY. hUI ... uhJcct h) a ...:omprpll1l ... t: illJdilllln \\ hkh 
In c l lld~d al ... l) award~ not ctlllsiLkrcd a ... ··dnn\\,.· ... lI l· .. In 11ll.' \".·nfnn':l ll g 
:-til l~ . S;I\\,.' 10 IhL' \,.·x1cnt. hllWt:\,t:r. Ihat Ih\,.· ... \,.· dl"'l' lI ... ~lon~ indICilL.· ;1 

gcn\,.' rilI rca ii"allnn that the gctlgrap hi t.::11 Ic ... 1 I11lght produ \,.·l.' annmalolh 
rc ... l1lt ... . thl.' tra\'eaux dn IHH rl'all~ help . In p<lrlil.'ular . thl'~ !!o ntlv.hl'rl" 
hlwarth im.iic illn g what .... 111 ... t ·k·~ thL.' !!\,.'og rJrhlL'al (\". .... ( ,lilt! rtH1"tlll1k· ... the 
··m;lkin!.! ·· Ilf <Ill awaro . Nnr. 111 111\ \iL.·\\ . i ... 1 h\,.' f,,' am rca l a!llhl!.!lI l1\ 111 

!hl' \\o~d " madc " \\htch r\,.·4uirt.· ... ' tll h\,.' I"l· ... nhl"d h~ ' rdl..'rClll'l· j ' l ~lIl: h 
extrancous aiJ ... . Mr. Co lman rl.'II\,.· ... hC;\\11\ till tl\\,.· \1\"' \" t.'\pr\,.· ...... \,.·d h~ 

Dr , F . A . f\. lann In Aprtl 19X:, 111 thc 4U;!rt\"'rl~ "l lIrn;!1 " f\rhuratton 
International " and hy Slcyn J. and Mr . \\'~lkr () C . in I h\,.' II//t'rlllIfWllul 

Halldf){)ok Oil CommerCIal r\ rhifrllflOIl . Rt II h 1:1\ t \ur. III \ tlf\ in\! dcl!rcl.' ... . 
the conclusion that the award is "made" i ll thl.' pl :II':C \\hll"h i"' ~ lhc ~l:Ullat 
"cat tlf the arhi tralhlO . This W(lulu 111akL.' \cr~' glhH.I ... cn ... c It thl" lmluir~ 
wt:n: a~ to the place at which . from thc point nf \iL'~ \\1 k'gal 
cu n\"l~niencc and. atm()~ 1 cc rtainl y . of Ihl,.' p;lrtll: ... · illtcnlhlll~. thc i.1~ard 
nU1!. ht 10 b\,.' d~~ml.'d to he maul" . Th\,.' diftil:ult\ that I ft.'cI . hU\\t:.'\l.·r. I'" 

Ih ~~I , in l'\lmnHHl \\i lh all Ihn:l' mcmh\,.·r ... IlI · th\,.· ( 'Ollr! 01 ApPl·;t1. I 
cannni "'\,.'l" ho~ Ihi~ rl.'~lIlt can hL.' achil"\nl h~ iln~ legltlm.lte procl.'''~ Ill" 
Io'on .... trllcti(lIl ul Ih\,.' Act 01 Itn::; . An iI\\ard . wh ll ... t II I'" nil douht lh l.' 
tinal culmin~IIHlll III a 1.:1I11 1inuing pn1l.·l· ...... . I~ nol 111 Ihcll II l.:ol1lll1lJing 
rnk'c~"' , II i~ "'Imp ly it \"rT IICn in ... trUrnl.·nl and I 1,.' :111 ... cc 11\ \ I.:l 111 11..: x I Inr 
<.kpilrttng from what I ;lrrm.·henJ III he th \,.· nrJlnar~ . cll mnwn and 
nalural l'llnstruction l)f thc \\ord " m:.dc .·· .. \ d,Kumcl1l , ... llIi1de when 
and whcre it is p~rrcl'tcd . An award i ... pcrkrlcd \\ hen It I~ ~ igned . 

ThL.' allcrn:.Jlivt;' ... uhmi ...... ion i:-. thai :In :Iward I'" " ma(k " ~ hl.'n Ihi..' 
arhitrator becomes fllnctu~ llftit'io a nd it i ... ufI.!.cd 111 Ih\,.· in~lanl C :.J~l.· thai 
!\II'. MacCrindlc uid nOI hccome functtb ,)lIici,) until Ihi..' partIes \\L'r\,.· 
invitL'd hy Ihe dL'rk lIf his charnh1o!r~ In Lom.iol1 III lakc up the award . 
Up to Ihal point uf time , it is suhmllh:d. tbc arhitratllr cl)uld havc 
allereu ll r wilhdrawn his award . AuthOrity IS of littlc a~~lstance. hut in 
so far as it exists it see ms to me 10 be againsl thc n.::spundcnt\ 
proposition . Brooke ,'. Mitchell (IX~()) 6 M . & W . ~7' . was a ca," in 
which. under a court order which provided for an ;jrbi tr:Hion . the i.l\.\'ard 
of the umpire was to he made and pub lished , "i n writing. ready tn he 
de livereu 10 the panies.. ." The award was executed hy the umpire in 
the presence of two witnesses to whom its contents were made known 
and was 10 he collected on the afte rnoon of the following day . O ne uf 
the panics having died on the morning of that uay . the 4uestion aro<e 
whether it had heen " made and puhlished" in his lifc time . II W,tS held 
that it had, Parke B. remarking, at p . ~7n : 
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3 w .L.R. Hiscux \ . Ou thwaite I H. L.I Eo I) I "~tllm .. r 
.. f ,\ ~ Inl\'rl"n 

" it is only ncccs~ary (hat (he act should he ('ompletl: . ~(1 far 1.1' Ih \..' 
a rnitrator i~ cnnc.: rncu : that he should hil\'C done ..;o rne act whcrl.'h~ 
he becomes functus offic io anti has declared his nna l mind '" 

A lderson B . si milarly ohserved. at p . 47R : " (he :lIALird is made a nti 
published . wht!n the arh itrator. hy some 3et. has I:xprcs"\cd his nn:.! 1 
uctcrmin<Jtion nn the matters refcrreu to him ." The i udgment~ in lhJ ~ 
l.'ase. \.\' hich in ;Jn y event de pe nded upon the a\ .. ·.Hu heing "publisheJ :' 
ce rt ainly employed the term "functus llfficio" hut they in no way help 
(he respondent. Indeed tlll:'y see m to me to point ..; tro ngly 10 Ih c 
~onclusion contended for hy Ih~ apPl' ll;lnt th at it is the signature of the 
award that make~ il l'(lInpklL' ... 0 far as Ihe "Irhitrator i ~ L'o nccrncu: ... e.:t.! 
the inle r!fx:utory oh<\cn'a tum of Pa rke B . . at p , .t75 , I do not. for my 
pi.lrt. \"' ll n~ilkr that 11 c;..In nl.! "'\,.' rlously np\,.'n to douht that Mr. MacC nnul1! 
haJ "uel'lar\,.·d 111'" li n:1i mind " when hI.! "'Igneu thL' ;m·ani in Pari .. . 
\\'hils!. t h\,.' rc!tlr\,.· . I Mnd It anllllla lllu ... :lnd rl'g rc llahl l.! tha t tht' fortull o uS 
I'lrl'U I11~tam:c \ll "'1~l1al lirl' 111 Pari~ ... houlu "' lamp "" h:1I \\as clearly 
inh.: m.lL'd In hl' .. n • .I \\.Lrd "'lIhjl·l·t 1\1 a ll th\,.· l'Ho('l!dural regulatinn:-. ot an 
E ngli~h a rhll ra ll\ ll1 \\ IIh thl' l·harac[\,.' r nf a Con\'l'l1 lllll1 ;1\\ ard . I tint..l Ih l' 
l'onl'lusi\ln thai II did Irrl· ... t ... tihk·- ;I (OI1l'llISion \\hlCh umkrlinc:-. thL' 
\\ Isd\llll \11 t11l..· ad\ Il'\.' 111 Nt'tlfem t ~ III/flit',. , Jmcn/(lflnl/oJ ( 'oIllI1U!r('f llJ 

Arhllrtlflllll . (llJ)-:h). :11 p. 711 Iha\ " it i ... l'\"' rt : lIlll~ ... "f\,.·r ( '" k: ... :-. l'OIl\'L'nic.:nl) 
for th l' ilrhitr:l!ln ... : ' l'IU,I II ~ 1\1 Ilh.:c:t at thc pla\,.·\,.' nf arbllralH11l hlr the.: 
purpo~e of ch \,.· c J...IIl !! . "'q.:nln~ .,'nd daung Ih\,.·lr :mard ," 

In m~ JuJglll\,.·nl. t IK'r\"' lllr~ , till' ('\lU Tl ill :\ ppc~t1 \\\"'I'\'" right III III 11...1 
Ihal I h\,.' ;m arJ \'<1'" . 1 (\ \11\\,.' 1111\111 ,mard , Th\,.· \"'rlli,,:al 4ue ... tI\ln \ ... \\hat I'" 

the \,.,fkt: t pi Ih.lt 11Il l d lll ~ 1\1r , C\llman ... uhllllh that. l\lIl1 r j lr ~ 1\1 Ihl' 
clmdu ... ioll r\.'<.!l'hl'd h\l th In i\k('ll\\;m and L\,.'ggi.11I L.J .I , in th \,.· ('pun 
lIt App\"·al . 1111'" I'" Ihll la lal III hlnl hu t tha I nC\\,.'Tlh\,.·k:-. .. th\,.· 
Engli ... h l·llur1. .I~ hoth thl' \"'nfllrl'lllg I'IlU f( and (h~ (: nuTI \11 thL' :-'l' :l1 \11 

th\,.· arhitralill l1 , r\.·I11 .. lIn ... \"' l1 l lllcd . a ... it l· \,.' rtalll l~ \\ \Hlld il thL' ,I\\ard had 
h('en nwd\,.· 11\,.·rc , hI \,,' ntcrt:t1ll rrllcc\"'Jing~ 1\1 "'(' 1 II a ... id l' \lr "'ll"'pl'nd II , 
T h\,.' argul1lelll 1ll:1~ h\,.' "' lIlTIlllilTl<\l'd a:-. fl ll1tl\\ ~ , II i .. 1l\,.·rkc l l~ tru\,.' tha t 
"\,.'c:tion 3( 1) 111 th \,.· ,\ (.'[ ll f 1\)7:' rrovi J\,.' :-, that Ih t.! (\'ll\'l'ntillil ;\ ward ... hall 
hc \,,·nforl'\,.'ahk· In l: ny.bnd hut it dn\,.· ...... \) ·· ... uhj\,.'\,.'t hl thl' l \ll hl\\' In~ 
pnw l:-' l\lJl:-. \11 th, ... " .... t" . t 1.\.' . "'Uhl\,.·l·t to "'cl' I1OI1'" .t a nd 5). Equall~ IIi ... 
t rul' thai ... \,.· \,.' tl\ln ... . ' ( '::) PTtl\llk:-. Ihal I h\,.' ('UI1\l.!l1Ihlll .mani , h;III h .... 
" trea l\,.·J a~ hlndll1!! hl r all pu rpo ... l..· ... ... Ihat it l11a~ he " rl'l icd \1 11 " In 
al1~ leg.al prol·\,.·l·thng ... .. and Ihal any rd'I..'fL' ll l't' in IhL' .'\t:1 III "e llfllrc lI1 g" 
the :lwaru i ... I n !"'Ie \.·IH1:-. l r ucu :Ibn a:-. a rct'er",·I1\,.·\,.· to r(,lying UP\11l II , 
Thll~ . ... inc:c.: ·· all~ Icg;tI pn1c:t'cJillg ..... i ~ a :-. \\ iuc a It.'rm a ... ",'an rcalli h he 
Iml.lglllt:li and IIlduue ... .. I'" Illu l'h pro(\"'('Jil1g.~ fllr ka\L' 10 appcal aga1l1 ... t 
an iJward or fpr rcml:-. ... U)11 " ... .Jn ~ n thc..:r rrocc:eu1l1g~. th\,.' mc.:re rC(ilal nl 
th\'" (aL·t that th e :I\\ard 1:-. a Co nv(,ntion awaru and thu:-. hindine f\l r a ll 
rurpLH,e.::-. prlm:J ta l'l\'" prtlviue ... ;1 l'llTnpl c..:tl.' har III an y "'lI(h pr\l~t'euill~s 
ht'i ng <\ ucl·e:-. ... lully pur ... u\,,·d , It ha :-.. hO\,\\"·\'cr . III h\,.' horn .... III minu Ihal 
... unse.:cti(ln (~) Llpph\"':-' \)nl\ 10 " ConVC nl ilHl aWLIru "whic h " (luld hc 
\"' nfllrl'cahJc unde r Ihl!'o Act " a nd Ih<.ll throw ... \lnl..' hack 10 suhsectio n ( I ) 
where th .... cnlon:canility I ...... uhjL'c t to St:l·tlons ~ a nd 5: a nd sectam 
)(2)(}) l'(ll1t il1 l1'" the IIn por{;Jnt provIsion c na hling the c nfor<.: ing court 10 
r\"' fu~e c.:nforl'l'l11l"nllrdlarH.'L' if il is pro\'cu th i:tt " the award has hccn 
... et a:-'Iuc o r ... u:-.pt'ndL'd h~ a l'ompctcnt c:ourt ul Ihe.: <.I uthorit y . unde r 
th\,.' law \It whll'h t h\,.· awaru was mauc "- "ht<.:h Gi ll cl1 nveni\,.'l1tl\, Ill' 
r\,.·f\,.·rr\,.· u to a:-. " th\,.· \"'unal country" and whil'h i ... . \If cnurs\,.·. in the lI1 ~ tanl 
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case. En\.!lancJ. Il b .... ing bcyoncJ tliSputl' th~1t English liJ\\' i~ the 1~lw nf 
arbitra tio'n . 

Thus. the argument proceecJs. the Act of 1975 clearly contemplates 
that a posi tion m:l~ arise where that which IS prima f~lCic hinuing anu 
unchaliengL'ahle h~fore the enforci ne. court mav ve t he sct aside nr 
suspcndeJ hy th .... curial court anti wh~ilsl it does not expressly ueal with 
the improbable pt)sition which may aw.,l' whl!rc the enforcing. country 
and the curial country an.' the samL'. there i~ nothil1l.!. in the Act which 
I.!xcludes the arbi tral Jurisdiction of thl.' curial court i~ the C;Jse where it 
lurns ou t 10 he also the court ch<..trgcd with enforcing/recognising the 
award. 

To thl.!se arguments the appellant give~ three answers which to some 
extent overlap . First it is argued that hoth the Convention and the Act 
creale a tlichotomy hctween the country of origin of the award or the 
curial cnuntrv anu the count ry of enfon,:cml'nt. A~ OJ m<..tner of the 
construction ;,f section 5(1)U) ':the cou ntry . . under thc Jaw o f which 
[the award[ was made" is as much. by definition. a country olher than 
the enforcing country as is "the country in which [the awardl was 
made ." Secondly. simply as a matter of timing suhsection (2)(/l ca nnOI 
apply here beca use it applies on ly where the award " has heen" 'et aside 
or suspended at the time when Ihe enforcement or reliance of the award 
comes into question . If [his has not llccurretl at that poin t in time. there 
is nothing to set against the hinding effect of the a\\'ard prescribed hy 
subsection (2) of section 3 , ThirdIY-(lnc.i this i:\ III some extent another 
way of expressing. the first point-"tuhsectinn (~)( f) of section 5 can 
apply hy definition on ly if the re is. in the curial count ry. a "competent" 
authority . that is to say . an authority compctcnl 10 .... cl the award aside 
o r suspend it. But ,ect ion 3(2) has already told us Ihat the courts of the 
Ullited Kingdom a rc not co mpelent to do anything hut enforce the 
award in any legal proceedings (excepl as provided in '<Ction 5) . 

As regards the first of Ihese arguments. I entire ly see the force of the 
contention that the Act is fra med on the assu mption th;ll Ihe enforcing 
countrv and the curia l country will he different. but I cannot see whv . as 
a pure' matter of construction of the expression "the country under the 
law of which [the award[ was made" this should necessarily exclude the 
United Kingdom because it a lso happens to no the enforcing counlry. 

The m her two arguments would . to my mind. he much more 
formidable and. indeed. mighl well he unansworable if Ihe sect ion 
tinished 3t subsection (2 ). But it does not. We have 10 lake into 
account the provisions of subseclion (5) . Now it is perfectly true that. 
as Ihe appe llant subm its. subsection (5) is not free-standing . It does 
not. of itself. provide a ground for refusing enforcemen t/reliance hut is 
merely conce rned with providing an ancillary power of adjournment on 
the enforcing court in aid of the ground of refusal contained in 
subsection (2)(f) . Nevertheless it has an important bearing on the 
construction of that subsection beca use it shows that the words " has 
been'- in thaI ubsection cannot mean literally " has been at the date 
when the enforcement/ reliance first comes into question ." If that were 
the meaning. subsection (5) could have no possible field of operation 
because no adjournment could serve any useful purpose in the case of 
an application which was merely pending. The whole purpose of that 
subsectio n is to provide a power of adjournment in the case of pending 
proceedings to cover the period hetween the making of the application 
and the fina l ascertainment nf whether the event contemplated by 
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subseClion (2)(f) is or is nOI going (0 occur . Thus one s(a rls from Ihe 
posi tion tha t wherl! the curial court is seizeu of an application the 
enfo rcing court is invested with power to suspend the I!nforce ment of 
the award pendi ng the outcoml! of thol'te proceedi ngs . Moreove r 
subsection (5), as it seems to me, disposes also of the 4 ucstion whether 
the curial court is a "competent court." On the appellant 's argume nt no 
curia l court in any Convent ion ,,:ollnt ry o ther than the coun try of the 
award could he a competent court, except in th l.! remotely possible case 
of a count ry which has hecome party to the Convcntion and had not 
fully im plement ed it in its domestic legislat io n, for in every such count ry 
the award , as a Co nve nt ion award. wo uld he ahsolut clv bi nd in g unde r 
sectio n 3(2) and t h u~ inc:.lpable of he!n,!! set aside or' suspendeu . So 
o nce ag::.lin ~u hseetio n ()). on this (on!' truclit>I1 , \\o uld have no practica l 
tk ld of opemlinn c.!xccpt In the case 01':1 pe nuing applicatio n in a non · 
C\)I1vention countr~ , But It i, plain that thc framer, ('If thc C\l nvel1tion 
anu the IC!! lsia lU re In enact1l1!! ti s term '> Clll1 tL'l11pia led in subsectilln 
(2)(/) procn'u i ng~ in a ~ountr~ o ther than IhL' t'llu ntn ot the awaru ano 
I decline hl helu.:\ t ' Ihat this Imp~) rtant rnn "Hlil Inr pn .. 'serving the 
arhitral f..'llOtrol nt the l'uri;d CllU r1tr~ "a~ In'L'rt ed Illr the ~nk purpnsl.' ur 
covenng the remlHe p" )'~ lbdll~ lit' :1 11 ,l\\ilrJ m~tJL' in a CllllVcntH..ln 
l.·ountry pU rSlWI1I tH an ,lrhtlrattpn ell lHJul:tl'd under the Ia\\ of .. I non· 
Ctl l1 VcntillO t'{)unln , 

In the coursl..· ~)f hiS iuugme..:nt [ lllYII ~ \V .L.R . I ':; ~l. 1331. Lnru 
Donaldsll n M, R , nllls lJc reu Ihl..· qUL'SlIOn v. hl' lher in f:lct thc re~pnndL'nt'~ 
appliL-ation for 1e..: :l\ c III appl..'al ClHlld he ',lid . propl..'rly 'peaking. tll he 
an ~lpplic~ltji.ln {\.I " '1..' 1 a~lue t1r 'lIspc:nd" thl..' a \\aru . He llh"; I..'rH,'d tha t 
"i n the ... 'unlL.'xt llf .. to Il1Il.!rnalll..lnal (\'l1\el1lll)l1 and an Act glnng dfect 
tll II. \\hat maltc:r .. I~ nnt th.: I.:chn it'al Ic> rmlllo logy lI~I..'U 111 a n:ltinnal 
court. hut thl..' nalurl..' nf Ihe r.:lid tll which :trp l \(:~ltinn ha' bl'ell malII..''' 
anu hI.' p\linll..'U \Hlt that 111 thl' l'a:-I..' 01 Ihl.! a pphl':HI (l n ~ f\lr h.'a\ I..' tll 
app.:a l and tll r rell1lssilli1 under section ::!::! the applicatinn~ . if ~ lI\.:cl..'~~ful. 

(ould ll'au ill th ... ' 'elting asiue llf the award anu Iha l in all IhrL'1: ca~l:~ 

thl..' making. of thl.' application proJ U CI..'~ .I UL: fa ( to ,uspensinn llf :1 nnn· 
C'on\·l..'ntion awan.l , I :t cr.:c." and tin 1101 [hll1k tha i therl..' 1:-0 an\'lhinc III 
Ihls pl)i nt. II unl'~ IHH .IHlwevcr, pn)\ idl..' :1 ctll1lplete a n ~,ml..'r I'll;' thl..';1..' b 
a fur th ... ' r diftk-lIlt\' 111 tht' Wi.!\ of the res ponde nt', a rcul11l..'nt. Th.: o nl v 
ptlwl..'r l'llnfL-rrl'd -hy :-ouhsectfun (5) is to "adjourn t he rnlcc."l.'dings .:· 
Tha t . il 1:-0 arg. ued , musl I11 l..'iJn Ih.: rro..:el.'ding' refcrrl.'d to in ";~l·ti()n 3(~ ) 
in whi,,:h thl..' ~l\\ilrJ I ~ to ht' In.:a teu iJ~ hlmh ng and \\hich inclulk 
Prt'(:t.'l..'uings to '1..' 1 a:-O llie I'r suspl..'nd the a\\:lrd . \\'h<.' re, .1S he rl'. thl..' 
tln l ~ "procl..'cuing"''' tlll fllllt afl..' Ihe pend ing rr"I..'I..'I..·ding.' fllr Ihl..' rC\IL'\\ 
llf the :\ \\ an.l , the ,luJl1 Urnml..' llI of thll~ procl..'l..'ding~-thal i~ I\l ~a ~ , the 
\cry application whil:h glVI..' ''' fI..;e III thl..' L'nhHI.'tng .... \lurt" pllWl'f III 
ilujournml.'nt- woulu h ... , :--L'lf dcfea ling . Ck;.H I ~ \1.. hat j, inll' nucd hy the 
.. uhsc."ction IS an adjllurnmenl of Ihl..' rnK'I..' I..'Uln~~ for thl.' l..'nforcl..'mcl1t l lf 

the aw .. lrd :tn t.! v. hcrL' Ihe re .. In .. ' no ..;ut.:h pn'c('ct.ii ngs on fOlll. tilt, 
appd la nt as l.. ..; fnrl.' nsl(all y. what IS Ihe n.: I\l ad journ '.) 

Lord Do nallbnn M. R. after poi nting lIut Ih at the..: lll1ly difficulty lay 
in the fortui tous Ilkl1 lity of thl' l' nfnfcing and {'uria l court fou nd the 
an~Wl' r f(l th i ~ hy arrl~ t ng a rurpo"ive l·n nstru<.:tiol1 to the Al..' t and 
trea ting th ... , Cllurl. a .. hl' expfe..;seu it. at p . D3~ , :1:- .. 'W(} ~l'p:lr:lte l'OUrt:-­
wi th [hI..' juugc.:s wc.:aring tW(l difkrc nl hilb _" 

Wi thout nc('cs:--anlv \.'ncal!i n l.! 111 what ITII1.!.ht PI..' rC1!anh:d a~ .t 

:--chizo ph rl.' nic cxcr(· I'\.·'- It (h;c..·~ '~CJl1 In me Ih a l ~ Ih ... , '; II1'll' ~l"lIli l'~l n PI..' 
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,1l.'hil..·\I..·J .1' .1 1ll,Il1l.'r \,1 1..'\II1 ... trUl'lltHI I" "'cc,;tlO'" )(2) and )(:'1 I~~lth th\.' 
Ctl11 \·l.'nlllln ,1111..1 thl..· "1.." dl.'.lrl\ 1..',HlIl.'lllplatt: Ihat tht: l.·unal c,;,lurt , ... or 
1l1;t~ bl.' 111\1..· ... I\.·d \\lIh :lIld 1.,Ip,Ihk \)1 I.'xl.'rl.'I'Ing ,I 'UiXT\I"lr~ pU"l.'r 
whl"l k'a\lIlg III thl' l.'nlnrl'lng ("ourt ;t JI'("rcllonar~ pt)\\t:r (,I) til pCrl1111 
;I Ik'ndin!! ... upcn l'llr~ pnll·c ...... hi con llnllc ano (h) ttl rdu,e l.'nforce ment 
"f thl.' aW;lrJ 11 II r\.·, lIl .... III Ihl.' ;Iward hl.'cn~ ... u~pelllk'J !lr "'1..'1 ;",Jc . 
Suhll.'CI III Mr. Sumptltln\ plunt Ihal flO l.'ourl 10 ;1 COIl\l'ntlllll \.',Hcnlr\, 
,\l ht.'r than Ihal in Iht: a\A;anl c,'untr~ \.·a n l.'\'L'r n\., a (.."ompL'tcnl ~Iuthont~· 
(whic.:h. rllr th\.· n.:a ... ons ",hICh I h;l\l..· \.'nuc;I\ourcu ttl l.'xpl;cin . I Cllinot 
J.t..'l.'ep t I the ,t:clion prt:~l.'nh IHI Jlrticult~ a l all wherl' the I.'n!t)l'I..'lIlg I..'llUri 
and thl' l'urial I..'tlurt ;Irl..' In Ji ffl.·rL' nt l'ollntnL" . ThL' ollh difficult\' 111.." In 
the IimitL'o p,lwl..'r cOl1krrL'd h~ "'1.'l.'lltln :'(:', \\llI..'rL' lih.: ' ,lIll l.' ~'()urt 1:0-

bnlh the l'urial anJ Ihl.' l..·nlllrl'1ng. l'nUn anJ th ... · on ly .. prtll'l,.:l.'din!! ... ·· 
l'tmsi~t til' thc applil.'ati'Hl to thl.' .. :unal \."Hlrt 111 \\hll'h . nL'l.'~"an l y. the 
award i ... hl.'ing " rdil.'d upon" hy th .... othl'r part~ . rhl..' plalll rurpo,~ of 
tht: suhst:clinn \\a:o- to 1.'Ilahic the application to Ihe l'unal court 10 l.':l ll.'h 
up with the ~nl{\rl..'L'l1l~n t III thl.' awa rd anJ Ihat purpt"l.' I'" ;u:hic\'l'll 
whcn.: th~rt: arc IlIl '· pn)l.'l'l..'lhn~ ... " lor l'nforcl..'l1h..' 1lt till "'01. h~ Ih~ 
adjournment h! the t.!ntlJ rl.'lIl g. [(IUri of Ihe c.:on"Jt:rattoll 01 th ... ' 1 ... ~lIl.' 01 
Ihl! l'nforCl!ml!nl l)f or n .. ' hancL' nn the awarJ , No" it i, trut.! thai th" 
may he Ihoughl to give an ~xh!lllkJ m~anll1g to th~ \.-\Ilru .. prol'l.'I..'JIn¥ ... .. 
hy applying. it tn what i, . III fact , mL'rely an i~!'Iu ... · III prOl..'l'l.'JlI1g' . hUi 11 
gives l.I se n'iihle meaning. In Iht' ... uh"'l.'ctu)n ~Ind LI m..:anlng \\hil..'h. ;.., II 
~e~m" to me . I ... ,uppllrteu h~ I hL' ( '00\ I,;,'n 110 11 , r\ ... rrl'\ IPll\l~ l11t.'ntIOIll.'U , 
... uhsectltln ) g.ivc.;; df..:ct It' :crlll'l ... ' VI anJ article \ '1 rL'fL'r'" III " Ihl' 
authorit~ hefon: \vhil.' h the award i:o- ,oughl 10 hI..' rdicu uplm " aJlournln~ 
" Ih\! dt!Cl.\"IolI on th .... l.'ntorCl.'I11l.'nt nl' thl..· <J\\ard" II.'mpha,,~ ;cuJ~lll , 

It is argu~d Ihal 10 ;cppl~ ,uch a purpt, ... ih' clln:o-Iru(.'tinn \\\lulu JdL';1I 
The policy of the Convent inn ano of thl.' AI..'t. which I' to :I\ouj the ncl.'U 
for the enforcing cnurt to un more than enforce or rl.'l'llgni ... ~ Ihl.' :1\\ ;lro 
hy excluding the application llt" t hai court", 0\\ 11 arhltral rulL' ... a nd 
pr()c~dure . Whilst clearly that" the ca ... t.· \,,"'hert: th ... · enforcing cnurt I'" III 
a countr~ tJiffcrc!nt from lhal (II th~ co untn ot Ihe "::.It \)1 lh..: 
arbitration-which would he Ihl.' normal "ilU:.ttlon .... incL' the likelih\)()J 
would be Ihat Ihe count n 01 tht.! :.tw<Jr<.1 and tht' l..'ountn havin\! 
ju risdiction <l\'~r the c<l nduci of thL' arnitrali(ln would ht: the ' ... ame-I 
I..'an sec no ciL'ar policy rc:c .. on fnr ~xcluding alh'gether thL' arhitral 
Juri~dictitln lIf Ihe 't'at til' thl..' arhllrallo n 111 Ihe improhahlc l.'~I\C ot th..: 
awaru rl.'sulting from thL' arhllrallon hc.:ing. made 1..'1'1.'" herc and thu ... 
fa lling. to ht: enrnrced in the l'urta l counlr~ . C karly the framcr~ of the 
Convent ion l'onlemp/aT.:d thl.' l.'a,~ lit Ihl.' arhitr;.ilHHl and the rl.':o-ulting 
award occurring in diff~rcnl Ctl unlrcl.'~. Jnu In tl!nocJ in article VI to 
providl.! for thl' pnssihility of Ihl.' c'lIl tinueJ ~upt'n isilll1 hy the cnurts of 
the curial countr) . Whilst II i~ tlouhtful whether the~ cun templated the 
unusu;J! ca~C' of the l:urlal country and the enforcing. country heing the 
same, I can sce no good reason why they should have desirt!u or sought 
to exclude that country·s ,urial jurisdiction in i.I cas!.! where its 
continuance would o therwise have heen appropriate . The re is nothing 
in the Convenoio n thai compulsively leads 10 Ihe conclusion that Ihe 
enforcing country 's curial jurisdiction is to be ignored in all circumstances 
and indeed aro icle I ilself contemplales ils implicalion in delermining 
whether any give n award is to be considered as a domestic or non­
domeslic, 

A 

13 

D 

G 

H 

A 

B 

C 

o 

E 

F 

19 

III' 

G 

H 

 
United Kingdom 

Page 10 of 11

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



SI 1')91 

1'99' 1 

h 'he A 
IS o r 

lower 
~rmjt 

'ment 
Iside . 
unlrY 
lo rity B 
Innm 
t.:o urt 
es in 

4t i< 
. 'he C 
.. e of 
a'ch 

I.! veu 
'he 

~ of 
'h is 
IgS 

JI il 

IS il 
led . 
·, he 
1ing 

fca, 
eed 
ard 
:lOd • >od 
109 
-I 
ral 

' he 
I US 

he 
ng 

'0 
of 
he 
he 
h' 
Its 

ng 
he 
es 
'g 
n-

o 

E 

F 

G 

H 

A 

B 

c 

o 

E 

F 

G 

H 

The Weekly U\Io' Report .. q I\ugu .. , IWI 

.\ W.L. R, Hiscox y, O Ulhw3ile m.L.IE.H 

307 
I , .... d CMi>u 

<If .. "Inwn_ 

In aereement with the Master of the Rlliis . 'herdore . wou ld hold 
tha t the~ High Court rt'mains ca pable uf exercising its curial jurisdictio n 
over Ihe arhitra tion and of adjourning , if it thinks fit. any decisio n o n 
the enforceability o f the award until the,;' pl.:nding proceedings fo r review 
have been determined . Accordingly I would dismiss the appeal lln this 
ground . 

In the circumsta nce~ I have not fo und it necessary tcJ express any 
view nn Mr. Colman 's further suhmission that. in any event. an award 
in Paris was contrary tn the- ari:litralio n agreement Stl Ihat he \\as 
cnahlcu to rdy upon !:Iccl ioll 5(:!)( e)-iJ ~ruunu not arguL'o i n lhe Cnurt 
of Appeal l1ul raiseo , hy IL';' IV C , bcfll re this Hous .. ' . I t has , equally . heen 
unnt'ce,,~ary to hear argumenl un the 4uc~ti\m 01 1...':0.1 0PPl.' I "hich 
I.'on:\t ituteo thL' ground upon whil.'h thl.' mail1rit y in Ihe C \lurt \If AppL'al 
upheld the ot'cisioll \) f H i r~t J, 

So/i('i/(lf"\" : f:lhorlll' ;\Ii/rlH'l/; Fishhurll Noxa. 

J . A . G. 

I CHo\ :"l ('t·. K'I' D I\'ISIU :-.I 

III ft' SEAGULL MANU FACTU RING CO . L TO . 
liN LIQU IDATI ON) 

1441 Mafl'h ~tl , ~ l , ,;::! : M u nlllk' ry J , 
Apnl 30 

1tt.\o ll"l ' II( \ - -",'n II I ' fi liI of JIIrI Wbnull f- I-. nlJl flIW fI ,lI/ (II ""Il ', 'r / ,1 
nJlII/J /lfI\'- ( ampul/.\' II/ cumpu/,H/n ' bL/IIlIi/lfUm- Hruul / Ii/rcnor 
n''' llle1l1 tlh ro flti- f n ..... r!f 10 dirt'ct p uhi/( ' C' \ l l m mlll/llrt tmd / 11 /l rdt'r 
I f' n ' i l ' I ' "'" ti l rhl ' JllfI~llinl(JII- II/.WlIt ·t· IW \ ' . \ ( '[ I tJSf> I I . .J5J . 
\ l 3. l- ll/\o/n·fl(T Rlllt',\ ICJ8n 1.\ ' 1 1'J8n .\ 11 / lJ:5 1. r 1: , '-1 

.. \ Brill .. h !'- uhJI,.·CI 11\1O ~ In thl,.' C hann .. :1 1 .. lalllh. \\ .I!'- •• 
dcr"'l 'hlr l l f a (C1mp'.tny 111 l'omrlll~ur~ ItquIJall\ln . In Ju l ~ 19\)0 . 
lin the applkatlon of the;' n flll' I .. 1 fe."l' t'l\·t'f . [he." re;'gl~trm m:II,k 
[W() ofdas , tlnc rC4uinng [he: dlfectur tn attend for puhlit' 
L''(am lmllltln 10 Lonlilln . pur .. uant Itl !lc."cllon I.~ ,l ot th t.' In~llh:enn' 
,\ CI 19Sh l : tht.' o thL'r giving lht' tlfnc.:lal r t'l'L'I\COr lir.L'rty 10 :-;t' f\'~ 
!'-calcd COPIC!'l 01 hoth ofdcor~ \In him III the' Channel bla nds. 
pursuan t to ruk I ~ . l'; (If I ht,: 11l~l llwlKy Rult;'~ 19N6 .: In 
S,,'ph:mhL'r 1\j4(I . on Ih e." ar plt c.:;IIUln \If [he;' dlfL·l 'Wr. I-'Io th \lfdns 
wen.' ' .. 'I a\lde- nil thl' ,!!fClu nd Ihal the;'y w~r .. ' maJt;' "llhoUI 

In!'>oIVt'n\'\' ' \ l ' l I~'xn . )o 13,' 'l' l' rt"i . PI' ,\ I{ltl- ~ IIH 
inM)lwney Rulc~ IIJKh, r L~ l ~ ' t'e fitl"!, I' .\ lln-+  
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