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I W.L.R. Lei~ter Markel Lid . Y. Grundy (C.A. ) Glidewell L.J. 

I would therefore a llow the appeal. with the result that Hallams will 
remain a party to the action. 

Fox L.J . I agree and. though we are differing from the judge o n 
this ma tter . the re is nothing I wish to add . The appea l is a llowed . 

Appeal allowed wieh coses in Court 
of Appeal and below in any evenl. 

Leave 10 appeal refused. 

Solicitors: O wstOIl & Co., Leicescer: Josiah Hincks SOli & Bullough. 
Leicester. 
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Lord Mackay of Clashfern L.C. Lord Bridge 
of H arwich. Lord Brandon of Oakbrook. 

Lord Oliver of A ylmerton and Lord Goff of Chie\'eley 

Pracrice-Ph'aJi"8 ... -SmktllK OIll-CoUl1Ierclaim-ComraCI for soil! of 
ship displlfl'd- Whl'thl'r dispwed conrracl lIIcorporating arbitration 
clause-Sellas Initiating arbitrarion-Btly,'rs applying 10 COllrt 10 
determint! wll elll t'r arbitrators having jurisdiclioll-Sellers serving 
couflferc/uim in uClion pleading POlllIS of claim ill arbitrarion­
Wheth er cOwllt'rc.:luim to bt' struck o lll-A rbirralion Act 1975 
(c. 3). s. I - R.S.C.. 0,,1. 18. r . 7(3) 

Ships· Names-GlotJys 

By an originati ng summons the plamtiffs. who were., foreign 
company and parl y to arbi tration proceedings commenced by 
the defendants. ilnothcr foreign company. claimed a declaration 
that the a rbi trator~ had no jurisdiction in that there was no 
arbi trat ion agreement between the parties. By points of 
counterclaim served in the action the defendants pleaded their 
points of claim in the arbitrat ion. namely. a contract for the sale 
of the vessel with English arbitration and choice of law clauses. 
the plainti ffs' repudiation of the contract and the defendants' 
consequent loss. By a summons the plainti ffs. while asserting 
that their right 10 apply for a Slay of the proceedings pursuant 
to section I of the Arbitration Act 1975 was not to be 
prejudiced. applied for an order striking out the counterclaim 
under R.S.C.. Ord . 28 . r. 7(3) . The judge refused Ihe 
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Metal Trade Corpn. v. Kate Shippiaa Co. (H.L.(E.)) 11'"1 
<Ipplication and ordered that the action continue as if commenced 
by writ and that the plaintiffs plead to the counterclaim. On 
"ppeal by the plaintiffs the Coun of Appeal (by a majority) 
a llowed the appeal and in the exercise of its discretion ordered 
the counterclaim 10 be struck out and set aside the judge's 
o rder . 

O n appeal by the dcfcndants:-
He/d . allowing the appeal (Lord Goff of Chieveley dissenting) . 

(1) that both parties had a legitimate interest which any order 
made 3hould protect: that whilst the Court of Appeal was 
entitled to '"tcrfer~ because the judge in exercising his discretion 
had erred in principle . the ~ubstituted order destroyed the 
defendants' intereM . which was . that in the event of the coun 
dt:c1aring. on the tnal nf the origina ting summons that there was 
;.t contract hut that it did not incorporate the disputed arbitration 
clause. they 3hould he at liberty to pursut: the ir counterclaim in 
the pla in llffs' actlun (pm!. pp. 117c. IIHc. 1300-'. (}-I3 IB . 
132A-81 . 

(2) That accordingly , i.ln orde r protecting the interests of 
both partie~ :-.hnu ld he mi.lde . namdy , that all further proceedings 
u n the defendants ' counterclaim . ~aVt! '" so far as it related to 
their claim for a lh.:daration. !'> ho uld he ~tayed pending. the 
deci:-.ion of the court o n the o Tlg.inating. ~ummons (post, pp. Il7c. 
II~c. 13 1B-C 1'- 1' . 1J2A- II) . 

Republic of Llbcrw I '. Gulf O{"cllntc Inc. II9X51 I Lloyd's 
Rcp. S.W. C .A . con:o.I<Jerl:!ll. 

Per Lord Mackay til Cla~hfc rn LC. and Lo rd Bridge of 
llarwich . 

A party agi.lln:-.t whnm Engli sh arbit ra tion proceedings have 
heen cummenced and who invokes the jurisdiction of the 
Engl ish cou rt hy :-.eeking a declaration that hI! was not a party 
to the a lleged arhit rauon agreement cannot claim any special 
immunity from liability to a counterclaim . If the subject matter 
o f the counterclaim i~ wholly unrelated to the su bject matter of 
the claim, tha t may well be a ground for striking out the 
counterclaim under R.S .C.. Ord . ::!S. r. 7(3) . But where. as in 
the present C<13C. the subject matter of the clai m and counterclaim 
are insepara hly interconnected. the proposition that they ought 
to he disposed of in ~epari.lle proct!cdings Hies in the teeth of 
the common :-.cnsc and common Justice of the case (post. 
p. 117c. G-II) . 

Dcmion of the Cuurt of Appeal [I~H~[ I W.L.R . 767: 
[I~HH[ 3 All E .R . J2 reversed . 

The following cases ar!.! referred to in their Lordships· opinions: 

European Asian Balik A .G . I '. Punjab lind Sind Bank 119H21 2 L1oyd 's Rep. 
356 . CA . 

RepllhiiL' of Liberia I '. Gilif OmmlL' Inc. [1~~5[ I L1oyd's Rep. 539. C .A. 

The folluwing additio nal caSl::S were cited in argument: 

Spililllia Maritime Corporation v. Cansulex Ltd. [1~87[ A.C. 460: [19861 3 
W .L.R . ~72: [1~86[ 3 All E . R . 8~3 . H .L.(E .) 

Toller I I. Ltlw Accide"t Insurance Society Ltd. (1936) 55 Ll .L.Rep, 258. 
C A . 

Willcock ,'. Pickfords Removals Ltd. [197~[ I L1oyd's Rep. 244. C.A . 

ApPEAL from the Court of Appeal. 
This was "n appeal by the defendants, Kate Shipping Co. Ltd .. a 

fo reign co mpan y. from the judgment dated 30 March 1988 of the Court 
of Appeal (Fox and Parker L.JJ.. Sta ughton L.J. dissenting) allowi ng an 
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I W.L.R. Metal Trade Corpn. 'Y. Kale Shipping Cu. tH.L.(E.H 

appeal by the plaintiffs. Metal Scrap Trade Corporation Ltd .. a foreign 
company. from the judgment and o rder dated 2 May )986 of Steyn J. 
refusing an application by the plaintiffs to strike out a counterclai m of 
the defendants . 

The facts are stated in the opinion of Lord Brandon of Oakbrook. 

Allthony Colmall Q.c. and Simon Crookendell for Ihe defendants . 
Stewart Boyd Q. C. and Giles Caldin for the plaintiffs. 

Their Lordships took time for consideration. 

25 January I <)<Xl. LORD MACKAY OF CLASHFERN L.c. My Lords . I 
have had the advantage of reading in draft the speeches to be delivered 
by my noble and learned friends Lord Bridge of Harwich. Lord Brandon 
of Oakbrook and Lord Goff of Chieveley. 

I agree with the reasoning and conclusion in Lord Brandon's speech 
and also with the observations of Lord Bridge . I would like to 
emphasise two matters . I believe it is highl y desirable that the queslion 
whether or not there was a concluded contract and if there was whether 
or not there was an arbitration clause included in it. should be decided 
before costs are incurred in the arbitra tion. Nothing in this decision 
puts any doubt upon that. 

Secondly. I wish to emphasise that staying the counte rclaim should 
not be taken to restrict in any way the manner in which the court may 
deal with it. once these 4uestions have been determined. In particular I 
do not think the court would necessarily be restricted at that stage in the 
way suggested by my nob le and learned friend Lord Goff of Chieveley . 
In the light of the full circu mstances as they then emerge . it would 
remain open to the court then to strike out the counterclaim. 

LORD BRIDGE OF HARWICH. My Lords . the circumstances giving rise 
to this appeal are fully examined in the speech of my noble and learned 
friend. Lord Brandon of Oakbrook. and I gratefully adopt his account. 

The two primary issues in dispute are whether the parties concluded 
any binding contract at a ll and. if so. whether the contract incorporated 
an arbitration agreement . The respondents' originating summons seeks 
only a declaration that there was no arbitration agreement. The 
appellants . while resisti ng that declaration. seek by counterclaim a 
declaration that there was in any event a binding contract. These twO 
issues are so closely interrelated that it would seem to me absurd that 
they should be determined by differenl tribunals. A party against whom 
English arbitnltion proceedings have been commenced and who invokes 
the jurisdiction of the English court by seeking a declaration that he was 
not a party to the alleged a rbitratio n agreeme nt cannot claim any special 
immunity from liability to a counterclaim . If the subject matter of the 
counterclaim is wholly unrelated to the subject matter of the claim. that 
may well be a grou nd fo r st riking out the counterclaim under R.S .C .. 
Ord . 28. r. 7(3). But where. as here. the subject matter of the claim 
and counterclaim are inseparably interconnected . the proposition that 
they ought to be disposed of in separate proceedings flies in the teeth of 
the common sense and common justice of the case. 

The respondents are. however . entitled to insist that if. contrary to 
their primary contentio n . they are bound by an arbitration agreement. 
the remaining issues should be disposed of by arbitration and the stay 
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proposed by my noble and learned friend Lord Brandon of Oakbrook 
will safeguard their position in this respect. 

If the court which tries the primary issues can dudes that there was 
no contract. that will be an end of the case . If it can dudes that there 
was a binding arbitrat ion agreement. the remaining issues will be 
disposed of by arbitration . It is on ly if the court condudes that there 
was a binding contract but no arbit ration agreement that any further 
problem will arise as to how the remaining issues should be disposed of. 
By the time the court reaches that concl usion. if it does. it will know 
very much more than we know about what is likely to be involved in 
any further issue, in dispute betwee n the parties. It may well be that 
the court itself will the n have learned so much about the case that it will 
be in a position to dispose of those further issues with little difficulty. 
But it wi ll he ope n to the respondents at that stage to show. if they can. 
Ihat the remaining issues can morc conveniently be disposed of in 
another forum . 

For these reasons and for those more fully deployed in the speech of 
my noble and learned friend Lord Brandon of Oakbrook . with which I 
agree . I would allow the appea l in the terms of the order which he 
proposes. 

LORD BRANDON Of OAKBROOK . My Lords. the appellants in this 
appea l are Kate Shipping Co . Ltd .. a Maltese company. fo rmerl y the 
owners of the m.v . Glad."s. Their London solicitors are Zaiwalla & Co. 
("Zaiwalla"). The respondents arc Metal Scrap Trade Corporation 
Ltd .. an India n company. whose business is apparent from their name . 
Their London so lici tors are Stocken & Lambert ("Stocke n") . 

In the ea rly part of August 1982 negotiations took place in Calcutta 
between the appellants through their agen ts. Westward Shipping Services 
Pvt. Ltd. and the respondents directly or through their agents. Intercon 
Transport Management Ltd .. for the sale of the Gladys by the appellants 
to the respondents for scrap . There is a dispute between the parties as 
to whether these negotiations resulted in a co ncluded contract. and. if 
they did. as to whether such contract had incorporated into it by 
reference a clause providing that English law should apply to the 
contract and that a ll disputes arisi ng under it should be decided by 
arbitration 111 the United Kingdom ("the disputed clause") . It is the 
appellants' contention. first. that the negoti ations resulted in a concluded 
contract. and. secondl y. that such contract incorporated the disputed 
clause. It is the respondents' primary contention that the negotiations 
did not result in a concluded contract at all. because they discovered at 
a late stage that the Gladys was a refrigerated vessel. which they did not 
want. and that in consequence of that they broke off the negotiations 
before any contract had been concluded. The respondents contend in 
the alterna tive that. if a contract was concluded. it did not incorporate 
the disputed clause. 

Your Lordships do not have to decide in this appeal which of the 
contentions of the parties in respect of these matters should prevail. It 
is sufficient to say that both parties have been treated throughout. 
rightly in my view. as having an arguable case which they are entitled to 
have tried . In what follows I shall fo r convenience refer to the 
appellants as .. the selle rs" and to the respondents as "the buyers, " 
without prejudice to the respondents ' contention that there was no 
concluded contract. 
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The buyers having denied the existence of a concluded contract. the 
sellers on 9 September 1982 purported to treat such denial as a 
repudiation and claimed to be entitled to damages for it. On the same 
day they appointed Mr. Bruce Harris, a distinguished London arbitrator. 
as their arbitrator in the dispute. and called upon the buyers to appoint 
their own arbitrator. On 25 October 1982 the buyers appointed Mr. 
Cedric Barclay . another distinguished London arbitrator who regrettably 
died earlier last year. as their arbitrator. That appointment was 
expressly made by the buyers without prejudice to their right to contend 
that there was no concluded contract. or that. if there was . it did not 
incorporate any arbitration agreement. More than two years la ter. o n 
13 November 1984 . the sellers served points of claim in the arbi tration. 
in which they claimed somewhat over $160.000 as damages for wrongful 
repudiation and interest. 

On 15 February 1985 the buyers through Stocken issued an originating 
summons against the sellers in the Commercial Court in London. By 
that originating summons the buyers claimed: 

"a declaration that Mr. Cedric Barclay and Mr. Bruce Harris. the 
arbitrators appointed by the plaintiffs and the defendants respectively, 
have no jurisdiction to act in and about the dispute between the 
parties in respect of the vessel Gladys. by reason that there was no 
arbitration agreement made between the parties." 

The claim so formulated was imprecise in that it did not indicate 
whether the buyers were claiming that there was no contract between 
the parties at all. or that there was a contract but no arbitra tion 
agreement in respect of disputes arising under it. The originating 
summons was. however. supported by an affidavit of Mr. Asthana. a 
partner in Stocken . which made clear the alternative cases sought to be 
made by the buyers : first. that there was no contract : and. secondly . 
that. if there was . it did not incorporate an arbitration agreement. 

There is one further aspect of the buyers' stance to which it is 
important to draw attention. This is that. while they put forward the 
two alternative cases referred to above. they wished. if both such cases 
were to be decided against them. to have the sellers' claim against them 
determined in the arbitration which had already been begun. and not by 
any court either in England or elsewhere. 

The sellers did no t file any evidence in answer to Mr. Asthana's 
affidavit. Inslead on 5 September 1985 they purported to serve points of 
counterclaim in the proceedings begun by the buyers' o riginating 
summons. I say " purpo rted to serve" because. as will be apparent later. 
they were not entitled. under the relevant rules of court. to serve a 
counterclaim without a directio n of the court authorising them to do so. 
In their points of counterclaim the selle rs repeated substantially the 
a~erments which they had made in their points of claim in the arbitration 
WIth regard to the making of the contract. its repudiation by the buyers 
and the consequent loss suffered by the sellers. In the prayer of the 
pleadIRg the sellers counterclaimed ( I) a declaration that the buyers 
entered IRto a contract with the sellers to buy the Gladys at a price of 
U.S.S83 per ton. (2) damages for repudiation of such contract and 
(3) IRterest. At the same time as the points of counterclaim were served 
Zalwalla told Stocken that they had informed the arbitrators that the 
arbllrat lon should be left in abeyance pending the decision of the action 
m the Com mercial Court. O n 27 September 1985 Zaiwalla wrote to 
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Stocken calli ng on the buyers to serve points of reply and defence to 
counterclaim in seven days. failing which the sellers would enter 
judgment by default on the counterclaim for damages to be assessed . 

On 3U September 1985 the buyers. in answer to this threat. issued 
a summons in the sellers' action by which they applied for an order 
(I) that the sellers should he refused leave to serve their points of 
counte rdaim. or (2) that the points of counterclaim should be st ruck 
o ut. The summons stated that the application was made under R.S .C .. 
Ord . 27. r. 3 and/or Ord . IH. r. l't . The reference to Ord . 27. r. 3 
appears to have been a mistake for Ord . 28. r. 7(3) and to have been 
treated as such in the courts helow and in argument before your 
LordShips . A further affidavit of Mr. Asthana was filed in support of 
the application and an affirmation by Mr. Zaiwalla. a partner in 
Zaiwalla. in opposit ion to it. It is clear that this application to strike out 
the counterclaim was not int ended to apply to that part of the points of 
Cllu nt e rclaim relating to a declaration that there had been a concluded 
co ntract. hut rather to the nt her parts in which the se llers' substantive 
claim for da mages for breach of cont ract was put forward . In what 
fo llows I shall use the expression counterclaim as meaning only those 
laner parts . 

Two main grounds we re set out in Mr. Asthana's aftidavit in support 
of the buyers' application. The first ground was that the sellers' 
asse rtion of their claim against the buyers by counterclaim in the buyers' 
proceedings was wholly inconsistent with their previous stance that their 
claim sho uld be decided by arbitration. The second ground was that the 
se llers' counterclaim put the huyers in an embarrassing situation by 
facing them with two unpalatable aiternalivt!s. The first alternative was 
not to plead tn the points of cou nterclaim . In that case the sellers 
would be e ntitled to obtain judgment in default for damages to be 
assessed . The second alternative was to se rve points of reply and 
defence to counte rclaim . In that case the buyers would take a step in 
the proceedings begun by the co unterclaim. so that. if the court held 
that there was a concluded contract and that it incorporated the disputed 
clause. they would be pr~c1uded from applyi ng for a mandatory stay of 
the counterclai m under sectio n I of the Arbitration Act 1975. and 
thereby ensuring that the sellers' claim for hreach of the cont ract was 
determined in the arbitration alrcady begun . 

Mr. Zaiwalla in his affi rmation set out two main grounds of 
opposition to the huyers' application . The first ground was that the 
court. in adjudicating o n the buyers' claim. would necessarily have to 
investigate whethe r there was a concluded contract and . if so . whether it 
incorporated the disputed clause . T hat being so. it would be appropriate 
for the court. if it held that there was a concluded contract. and whether 
or not it also held that such co ntract incorporated the disputed clause . to 
decide also the selle rs' substantive claim fo r damages for breach of it. 
The second ground was that it ought not to be open to the buyers. who 
had consistently disputed the existence of both a concluded contract and 
the disputed clause. to complain that. if the court decided these matters 
against them. they would be deprived of their right to use section I of 
the Arbitration Act 1975 to compel arbitration of the se llers' substantive 
claim . 

R.S .C .. Ord . 28. r. 7. provides: 
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"'(I) A defendant to an action begun by originating summons who 
... alleges that he has any claim or is entitled to any relief or 
remedy against the plaintiff in respect of any matter (wherever and 
however arising) may make a counterclaim in the action in respect 
of that matter instead of bringing a separate action. (2) A defendant 
who wishes to make a counterclaim under this rule must at the first 
or any resumed heari ng of the o rigi nating summons by the court 
but. in any case. at as early a stage in the proceedings as is 
practicable. inform the coun of the nature of his claim and. without 
prejudice to the powers of the court under paragraph (3) the claim 
shall be made in such manner as the court may direct ... (3) If it 
appears on the application of a plaintiff against whom a counterclaim 
is made under this rule that the subject matter of the cou nterclaim 
ought for any reason to be disposed of by a separate action. the 
court may order the counterclai m to be struck out or may o rder it 
to be tried separately or make such other order as may be 
expedient. "' 

R.S.C.. Ord . lB. r. 19. provides so far as material: 

"'( I) The court may at any stage of the proceedings order to be 
struck out or ame nded any pleading ... on the ground that- ... 
(b) it is scandalous. frivolous or vexatious: o r (c) it may prejudice. 
embarrass or delay the fair trial of the action: o r (d) it is o therwise 
an abuse of the process of the coun: and may order the action to be 
stayed or dismissed or judgment to be entered accordingly. as the 
case may he." 

It is common ground that the sellers service of their points of 
counterclaim was irregular in that they failed to comply with the 
requirements of Ord . 2R, r. 7(2) above. No poi nt. however. is now 
taken by the huyers in respect of that irregularity. and it can therefore 
be disregarded for the purposes of this appeal. 

The buyers ' sum mo ns to st rike out the st:lle rs' points o f counte rclaim 
was heard by Steyn J. on 2 May 1986 when. without calling on counsel 
for the sellers . he made an order to the following effect : (I) the action 
to continue as if begun hy writ: (2) Mr. Asthana's first affidavit to stand 
as points of claim and the sellers to plead to il within 14 days: (3) the 
sellers' points of counterclaim to stand and the buyers to plead to them 
within 28 days of the >crvice un them of the se llers' points of defence: 
(4) liberty to apply: and (5) the huyers summons to be dismissed with 
costs. 

As is commo n o n th~ hearing of procedu ral applications in the 
Commercia l Court. Steyn J. gave o nly short reasons for his decision . 
These reasons can be summarised as follows : (I) the sellers were enti t led 
under the relevant rules of court to make it counterclaim in the action : 
(2) it was convenient Ihat all issues between the parties should be tried 
in one action: (3) contrary to the buyers contention. having all the 
Issues so tried would not cause any unfairness to them : (4) the case was 
largely governed by Republic of Liberia v. Gulf Oceallic Illc. 119851 I 
L1oyd 's Rep . 539 ("'t he Liberia case"'). a decision of the Court of Appeal 
by which he was bound: (5) there was no merit in any of the matters put 
forward by the buyers and the kind of relief sought was inappropriate to 
the case: (6) in so far as the decision was a matter of discretion for him. 
all the factors pointed decisively againS! granting the relief sought. The 
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judge refused the buyers leave to appeal to the Coun of Appeal but 
such leave was given by that court. 

The buyers' appeal was heard by the Cou rt of Appeal (Fox. Parker 
and Staughton L.JJ . ) on 26 and 27 January 1988 and reserved judgments 
were delivered on 30 March 1988 [I98!!1: I W.L.R. 767 . The coun by a 
majority (Sta ughton L.J . dissenting) allowed the appeal and ordered 
that the sellers points of counterclaim sho uld be struck out. The sellers 
were ordered to pay the buyers costs in the Court of Appeal and the 
Commercial Court. Leave for them to appeal to you r Lordships" House 
was given . 

The majority judgment in the Court of Appeal was given by Parker 
L.J .. with whom Fox L.J . agreed. Parker LJ . recognised that the 
decision of Steyn J . had been a discretionary one. but held that the 
Court of Appeal was entitled to review it because the matter had beeo 
dealt with very shortly by the judge and it has not been gone into fully . 

Parker L.J . began his judgment by saying that the appeal raised 
questions of fundamental importance with regard to arbitrations. Then. 
after summarising the relevant facts and the history of the proceedings. 
he examined the three possible decisions which might be reached by 
the court on the claim made by the buyers in the originating summons. 
and the conseq uences which each of those decisions would have if the 
order of Steyn J . was allowed to sta nd . The first possible decision was 
that there was no contract at all. The second possible decision was that 
there was a contract but it did not incorporate the disputed clause. The 
third possible decision was that there was a contract and it did 
incorporate the disputed clause . 

The first possible decision would. he said. have two consequences. 
The first consequence would be to remove any basis for the sellers' 
counterclaim . The second consequence would be to render the pending 
arbitration void . The second possible decision would also have two 
consequences . The first consequence would again be to render the 
pending arbitra tio n void. The second conseq uence would be to enable 
the sellers to prosecute by counterclaim in the English coun a claim 
which. because of the need for leave to serve process on the buyers out 
of the jurisdiction. and their inability. on the true facts. to obtain such 
leave . they would not have been able to prosecute in a separate action 
here . The third possible decision would have the consequence that the 
buyers. having been required to plead to the points of counterclaim. and 
so to take a step in the proceedings begun by that pleading. would lose 
their right to obtain ;j mandatory stay of those proceedings under section 
I of the Arbitration Act 1975 . 

Parker LJ. co nsidered that the conseque nces of both the second and 
third possible decisions would cause injustice to the buyers . After 
quoting Ord. 28. r. 7( 1) and (3). the terms of which I set out earlier, he 
said. beginning at p . 781G: 

"Ought the se llers counterclaim to be disposed of by a separate 
action and. if so. why? There is in my view much force in the 
contention that it should . The non-arbitrable issues will be disposed 
of independe ntly of the counterclaim . The resolution of the claim 
will either dispose of the counterclaim or leave it alive on the basis 
that there is either a contract without an arbitration clause or a 
contrac t with such a clause . On the latter basis one would expect 
the arbitrat ion to proceed. on the former it could not. But in either 
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case the buyers would be able to stop an action in the courts here if 
such an action were launched after determination of the originating 
summons. In the o ne case they could do so by applying for a Slay 
under section I of the Arbitration Act 1975 or possibly on the basis 
that the se llers were not entit led to withdraw from the pending 
arbitration without the buyers ' consent. as to which see. per Mustill 
1. in Qarar Pelro/eum ProdUCing Authorily v. Shell /nlernaliona/e 
Pelro/eum MUOIschappij N. V . [19821 Com.L. R. 47. In the other 
case they could do so because the claim would not fall within Order 
II. On what basis of justice should they be deprived of those rights 
merely because they have resorted to the courts. which alone can 
decide the matter. to determine whether they have them or not ? In 
my view there is no such basis. the more particularly when one 
considers that. if the sellers had themselves initiated the originaling 
summons to obtain a declaration that there was a contract and that 
it contained an arbitration clause. the fact that the buyers defended 
the claim could not. as I think. have enabled the sellers to join or 
start sepa rate proceedings for breach of contract." 

At p. 782E Parker LJ . turned to deal with the buyers' furthe r 
grounds of appeal based o n Ord . 18. r. 19. With reference to these he 
said. at pp. 782-783: 

"Moving to the other grounds relied on by the buyers it appears to 
me that the trial of the counterclaim might well delay the trial of 
the o riginating summons. which involves only the determination of 
two short non-arbitrable issues . by introducing issues as to 
repudiation. da mages and possibly . we are told . misrepresentation. 
all of which are arbitrable issues in an arbitration which the se llers 
have themselves initiated. in which the buyers have. subject to 
jurisdiction. showed their willingness to join and which the se llers 
have asked the arbitrators to hold in abeya nce pending the outcome 
of the non-a rbitrable issues. 

" Not only would the continued presence of the counterclaim 
tend to delay the fair trial of the non·arbitrable issues. but a lso it 
appears to me tha t there is much fo rce in the contentio n that its 
pursuit. if not its initiation. is an abuse of process and vexatious . 
The se llers seek to use the right to bring a counterclaim. conferred 
by Ord . 2 . r. 7(1). to litigate a claim which they assert to be 
arbitrable and to be <tlrcady the subject of what on their view is a 
valid arbit ration which. if there is a valid arbitration. they could nOl 
litigate against the buyers' wishes provided that the buyers applied 
timeously for a stay and which. if there is no valid a rbitration. Ihe 
se llers could not litigate here a t al l. Whilst the initiation of the 
claim may not be ve;atious. its pursuit to a point which will result 
in the buyers being deprived of the right to insist on arbitration if 
the selle rs are right is. in this case. in my view both an abuse of 
process and vexatious. It is an attempt never. so far as anyone is 
aware. previously made to force a party wilh a bona fide claim that 
the arbitration which the other party asserts to be valid is without 
jurisdiction. either to abandon that claim and accept both that there 
is a contract and that it contains an arbitration clause or to face 
litigation here of a claim which. if he is right about the contract or 
the arbitration clause. could not be litigated here without his 
consent and which. as it seems to me. ought . if there is a contract 
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but no arbitra ti on clause. to be tried in India . Justice in my view 
demands that such an allempt should not be permilled to succeed ." 

Mainly for th e reasons contained in the two passages from the 
judgment of Parker L.J . which I have thought it right to quote in full, 
he co ncluded that the appeal should be a llowed and the points of 
counte rclaim struck out. both unde r O rd . 28. r. 7(3) and Ord . 18. r. 19. 
At p . 7113A-c he referred to the Liberia case 119851 J Lloyd's Rep . 539, 
which Steyn J . had regarded as largely deciding the malle r in favour of 
the sellers. and expressed the view that it did not compel him to reach 
any difkrcnt conclusion fro m that which he had reached o n the facts of 
the present case . 

Earlie r in his Judgment. at p . 7.' 1 H-> .. Pa rker LJ .. dealing with the 
wider aspects \)f the case. sili d that it would he undesirable if parties 
were to be discouraged from determining questions of jurisdiction before 
rusts had hecn incurred in an arhi tration for fear of exposing themselves 
to cuurl procc.:edi ngs in this country . which could neve r have been 
hroucht ai!ains [ them if thei r claim that there was no arbitration 
agrc;ment -was ultimatel y proved to be co rrect. 

In hi s disst.! llIing judgment Staughton L.J . \\'3S content to assume . 
without dfo!c id ing. that it was open to the Court of Appeal to review the 
judge's cxc rc i ~c of his uiscretilln . H t:: further accepted the submission 
for the bllyer~ Ihat the Liheria case did nol lay uown any rule of law 
wh ich pro\'uJeli the sn lulion to the in!<llant case. He made it clea r that 
he di d not share the view ()f Parker L. J . that the se llers' conduct in 
pursuing their claim agamst (he huyers by means of a counterclaim in 
the buyers' action was vexatious or an abuse llf the process of the court . 
In this cunnect ion he said. at p . 77~ : 

"See inl! that the issue whether there was a contract was at the heart 
()f the -d isput e. the sellers ve ry se nsibly ~h anged tack. They served 
their points of c()untercllJ im in the act ion and are content that the 
:ubitrat ion shou ld he left in ahcvuncc. at ~II1V ra te for the time 
he ing. From the se llers' point -of view thai seems to me an 
em inently suitahle response to the buye rs' attitude ." 

Later in his judgment Sta ughton L.J . se t out and evaluated what he 
regarded as the matters to be taken into account in the exercise of the 
court 's discretion . He said. at pp . 778-779: 

"The points of importance to the exercise of the discretion seem to 
me to be as fo llows. ( I) The A rbitration Acts show a sett led 
in tention on the part of Parliament that any application for a stay 
must he made promptly. and if it is not the right to apply is lost. 
(2) The means hy wh ich. as I have held . that general principle can 
he avoided have rarely . if eve r. been adopted in the past. But 
then. so fa r as the boo ks show. there has only been one occasion in 
the past whe re the sa me o r a si milar situation has arisen. (3) If the 
o rde r ()f Stey n J . is allowed to sta nd there will be only one 
substantive hearing of the matters in dispute between the parties. If 
it is not there may very well be two . (4) The buyers were the first 
to invoke the jurisdictio n of the English court. I do not accept that 
they were compelled to do so. si nce other courses were open to 
them. including the making of an offer to agree to an ad hoc 
submission. (5) It is already over five years since the dispute a rose. 
By no mea ns all of that delay can be attributed to the buyers. It 
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took the sellers two years to serve their points of claim in the 
arbitration. But the period of time that has al ready e.pired makes 
it the more important that the dispute is now resolved promptly. 
(6) It is in my view likely that. On one side or both, there will be an 
ove rlap hetween the witnesses required o n a trial of the issue 
whether there was a contract. and the witnesses required on the 
issue of damages a nd any ot he r issue tha t may arise. Or at any rate 
the executives of the parties who have to give personal attention 
to the conduct of the case are likely to be the same o n all issues . 
(7) If the English court tries all the issues in the case. the buyers 
may be deprived of the opportunity of having one or some of those 
issues determined by arbitrators. in a case where a stay would be 
mandatory under the Act of 1975 if application were made at the 
right stage . (8) Mr. Harris and Mr. Barclay have very great 
experience in deciding disputes of this kind. but so too do the 
judges of the Commercial Court. 

" Points ( I ) to (6) militate in favou r of upholding the judges 
order. point (8) is ne utral. and o nly point (7) favours some 
alternative solution such as the huyers seek. I find ome logical 
difficulty in deciding what weight to attribute to that point. Section 
4(1) of the Arbitration Act 1950. which provides a discretionary 
power 10 stay an action in favour of arbit ration. in effect allows the 
court to grant a stay if that is the course which justice requires. and 
to refuse one if it is not. Bv contrast section I of the Act of 1975 
requires the court to grant' a stay whether or not that is the just 
course to take. How then can it be an argument affecting what 
justice requires in the prescnt case. where there is a discretion. that 
in other circumstances there would be no discretion? 

"That argument was not raised or tested before us. and may be 
mere casuistry, So I leave it out of account. Even so. there are in 
my judgment far stronger groun ds for upholding the judge 's order 
than for making any such order as the buyers seek . ,. 

fn view of the importance attached to the Liberia case [1985[ I 
L1oyd's Rep . 539 by the judge. and the reference to il in the judgments 
of both Parker and Staughton L.Jl.. 1 think thai it is necessary to make 
some examination of it. 

The material facts of the Liheriu case and the history of the 
proceedings in it are as fllllllWS . In March 1979 a Liberian company 
called L.P.R .C. entered into a contract with anolher party for Ihe 
pu rchase of a large 4uantity Ilf crude oi l to be sh ipped from the Gu lf. 
L.P .R .C. was owncu and CO ni rolled hy Ihe Republic of Liberia (R .O .L.) . 
In April 1979 L.P ,R .C , entered into i.I contract of ~I ffrcightml!nt with 
Gulf Oceanic Inc. (G .O .I.) . another Liherian company. 10 provide over 
three years cargoes of crude oil to be carried by G .O .I. up to a certain 
minimum amount . The co ntnlct was 10 be governed by English law 
and . as varied in July IY79 . incorporated the terms of the 1969 Exxonvoy 
form of charter which included a London arbitration clause. Disputes 
arose under the contract as a result of the alleged failure of L.P.R.C. to 
supply ca rgoes of the requisite quantity, and the substantial question 
between the parties was the amount of damages . 

G.O.1. doubted whether L.P.R.C. had any funds out of which an 
arbitration award against them could be satisfied . having regard to the 
fact that they were owned a nd controlled by. and financially dependent 
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on. R .O.L. Accordingly G.O.1. invoked the arbitration clause. not 
against L.P.R.C.. but against R.O.L. on the basis that R .O.L. was pany 
to the contract as the undisclosed principal of L.P .R .C. G.O.1. 
nominated Mr. Baker-Harber as their arbitrator and L.P .R .C. later 
nominated Mr. Harris as their arbitrator. R .O .L. did not nominate any 
arbitra tor of their own and G.O.I.. purporting to act under default 
provisions in the arhitration clause. nominated L.P .R .C.'s arbitrator o n 
behalf of R.O .L. as well. and claimed to proceed with the arbitration. 

In November 1983 R .O .L. and L.P .R .C. as plaintiffs issued a writ in 
the Commercial Court in London against G .O .1. as first defendant. Mr. 
Harris as second defendant and Mr. Baker-Harber as third defendant. 
By the indorsement o n the writ G .O.1. claimed (1) a declaration that 
L.P. R .C. and G .O.1. were the only parties to the contract of 
affreight ment : (1) a declaration that the appointment of Mr. Harris as 
arbitrator for R .O .L. in a n arbit ratio n between G .O .1. and R .O.L. was 
null and void: and (3) an injunction restraining all the defendants from 
taking any further steps in the arbitration . 

In January 1984 G .O.I.. treating the indorsement on the writ as 
points of claim. served points of defence and counterclaim. By the 
counterclaim G .O .1. claimed (I) a declaration that R .O .L. was party to 
the contract of affreightme nt : (1) damages against R .O .L. for breach of 
contract (the cla im which they had previously sought to make in the 
arbitration): (3) alternatively to (2) . the like damages against L.P.R.C.; 
and (4) damages against R .O .L. in tort on the basis that R.O .L. had 
wrongfully procured the breach of contract by L.P .R .C. 

In February 1984 the plaintiffs issued a summons. expressed to be 
without prejudice to their right . if the matter was determined against 
them . to apply for a stay of the counterclaim. except in respect of claim 
(I) above. under section I of the Arbitration Act 1975. By that 
summons the plaintiffs applied for an orde r that so much of the 
counterclaim as related to claims (2). (3) and (4) above should be struck 
out on two grounds. The first ground was that R .O .L. was entitled to 
sovereign immunity . The second ground was that. pursuant to R .S.C .. 
Ord . 15. r. 5. o r Ord . 18. r. 19. o r under the inherent jurisdiction. 
claims (2). (3) and (4) in the counterclaim should be brought by a 
separate action. or were o therwise an ab use of the process of the coun. 
The plaintiffs also applied . without prejudice to their contention that 
R.O .L. was not party to the contract. for (a) a n order that so much of 
the counterclaim as related to claims (2). (3) and (4) should be stayed 
under section 1 of the Arbitration Act 1975. and (b) an order that 
consideration of that application should be adjourned until after 
determination of the questions of sovereign immunity. of whether 
R .O .L. was a party to the contract. and of whether G .O .1. was entitled 
to proceed with claims (2). (3) and (4) in their counterclaim. 

The summons was heard by Lloyd J . who dismissed it . subject to the 
question of sovereign immu nity , which was left over to be decided later 
if necessary . Lloyd J . also adjourned the application for a stay under 
section 1 of the Arbitration Act 1975 on the ground that R.O. L. was not 
e ntitled to a stay so long as it was contending that it was not a party to 
the contract. 

R .S.C .. Ord . 15. rr. 2 and 5. provide so fa r as material : 

"2(1) Subject to rule 5(2). a defendant in any action who alleges 
that he has a ny claim or is entitled to any relief or remedy against a 
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plainti ff in the action in respect of any matter (whenever and 
however arising) may. instead of bringing a separate action. make a 
counte rclaim in respect of that ma tter: . 

"5(2) If it appears on the application of any party agai nst whom 
a counterclaim is made that the subject matter of the counte rcl aim 
ought fo r any reason to be disposed of by a separate action . the 
court may order the counterclaim to be struck out or may orde r it 
to be tried separately or make such othe r order as may be 
expedient. .. 

[t will be seen that Ord . 28. r. 7(1) and (3). which apply to actio ns 
begun by originating summons and which I sel out ea rlier . a re in simi la r 
terms to Ord . 15. rr . 2(1) and 5(2) which apply to actions begun by wril 
and which I have set out above. 

The plaintiffs appealed to the Cou rt of A ppeal (Oliver and Neill 
L.JJ.) which dismissed the appeal with costs. o n the ground that the 
judge had not been shown to have exercised his discretion on any wrong 
principles. Counse l for the plaintiffs. recognising that the judges 
decision had been a discretionary o ne. submitted that he had e rred in 
principle in four respects in arrivi ng at it. The first submission was that 
the judge. a lthough he appreciated that at some stage there mighl come 
a point at which an applica tion for a stay under sectio n I of the 
Arbitration Act 1975 might have to be made . failed to take the 
mandatory terms of that section into account in considering whet her it 
was proper for so much of the counterclaim as related to claims (2). (3) 
and (4) to be pursued al a ll. This submission was rejected by Oliver 
LJ. on two grounds. The first ground was that an arbitration was not 
"a separate action" within the meaning of that expression in Ord . 15. 
rr. 2(1) and 5(2). The second ground was that. o n the autho rities. a 
party who denies the existence of an arbitration agreement cannot. in 
the same breath. rely upon the submission to arbit ration as entit ling him 
to a stay. There being thus no immediate impediment to the court 
hearing the contractual claim. there could be no reason in principle why 
that claim should be dealt wi th in separate proceedings . 

The second submission for the plaintiffs was tha t the High Court had 
an inherent supervisory jurisdiction over arbitrations: that the power of 
the court to declare whe ther a person was or was not a party to an 
arbitration agreement was an example of that supervisory jurisdiction: 
and that. whe n such a ques tion was submitted to the court for decision. 
to allow a counterclaim re lating to matters outside the ambit of that 
question would "subvert the High Court 's supervisory jurisdiction .. ' 
Oliver L.J . round this submission difficult to fo llow. However. he 
rejected it in a passage which I think merits quotation in full. He said. 
at p. 544: 

"I am bou nd to say that I know of no ground upon which the 
question raised by the plaintiffs in this case. namely whether they 
are or are nOt parties to a particular contract. ca n be elevated to the 
status of some special form of proceeding. with special rules which 
cannot be ·subverted.' merely because the object of the exe rcise is 
to determine whether the plaintiff is bound by a contractua l term of 
a particular type. viz. an arbitration clause. It seems to me to be a 
perfectly o rdina ry action fo r a declaratio n commenced in reliance 
on the court's general jurisdiction to make declarations . and the 
mere fact that its purpose is to ascenain whether or not an 
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arbitration cla use is binding does not . in my judgment . put It Into 
some special sacrosanct category of proceedi ng in which a 
counterclaim is not to be permitted to be made within the o rdinary 
pri nciples applicable under Order 15. 

" 1 confess to some sympathy wi th the plaintiffs . who have sought 
to commence proceedings for a strictly limited purpose and now 
find themselves presented with a very much wider claim which could 
not ot herwise have hee n ve ntilated at all. But the fact is that they 
have mac.le a claim . and under O rder 15 the c.lefe ndants have a right 
to make a counte rclaim. subject o nly to the provisions of rule 5(2) 
and to the court 's power to restra in proceedi ngs which are 
demurrable. abusive. vexatious or will embarrass the fair trial of the 
action. Once again. it seems to me. o ne comes back to the judges 
discretion . He concluded that the cont inued pursuit of the 
counte rclai m wou ld not embarrass the fai r tria l of the action. and 
the fact tha t the plai nti ffs limited Object in starting the proceedings 
in the fi rst place was not treated by him as conclusive of the 
question whether the counterclaim wo uld embarrass the trial or was 
an abuse discloses. in my judgment . no error in princi ple entit ling 
this cou rt to interfere." 

The third submission fo r the plai ntiffs was that to pe rm it the 
countercl aim to stand infringed the principles upon which the E nglish 
court exercised jurisd ictio n ove r fo reigners. If G .O .I.. instead of 
cou nterclaiming. had a ttempted to asse rt thei r clai ms by original action. 
they wou ld not have obtai ned leave to serve the proceedings o ut of the 
jurisdiction . 0 fa r as the contractual claim was concerned . the case fell 
within O rd . I I. r. I (d)(iii). but the court wo uld have been unlikely to 
grant leave having regard to the agreement that disputes should be 
submitted to arbitration. So fa r as the claim in tort was conce rned. the 
case was si mply not wi thin the ru le. the tort (if any) having been 
comm illed abroad. Why. counsel asked . should the defendants be 
allowed to pursue . by counterclaim. cla ims which they could neve r have 
pursued by di rect actio n? Oliver L.J. answered this fo rensic questio n. 
and thereby rejected the submission which it was intended to support. 
by saying that a plai nt iff. by becoming a li t igant within the jurisdiction. 
submilled himse lf to the inci dents of such litigation. includi ng liability to 
a counterclaim . Sho rtly afte rwards he said that the mere fact that the 
substance of the counterclaim could not have been pursued by direct 
action hecause of an inabi lity to effect service was not a ground of 
principle compe ll ing the court to conclude tha t the mailer ought to be 
dealt with in separate proceedings. 

The fourth submissio n of the plaintiffs was that the defend.nts. 
having chosen to seck arbitrat ion in the first place. ought not later to be 
allowed to proceed with a countercl aim inconsistent with arbitration . 
O live r L.J . rejected this submission a lso on two short grounds. T he first 
ground was th at the defe ndants had indicated their willingness to have 
the q uestio n of the amoun! of damages submiued to arbit ration. if that 
was wha t the plai ntiffs desired. The second ground was that . eve n if the 
contr(lctual counterclaim was inconsistent with the arbitration. that could 
not apply to the alternati ve claim in tort . and it was that alternative 
claim which rea ll y lay a t the root of the case. 

The Liheria case [1985J I L1oyd's Rep. 539. as is apparent . diffe red 
fro m the prese nt case in twO sign ificant ways . Firs!. G .O . I.·s counterclaim 

A 

B B 

CC 

D O 

E E 

F F 

G G 

H H 

lb< Weeki 

t W.L.R. 

included 
root of tt 
proceedir. 
for an or 
(3) and I 
1975. and 
being. 

My Lc 
detennina 
the judge 
so. is you. 
of Appeal 
what deei, 

With r 
(with who 
entitled to 
been deah 
while Stau 
Court of I 

I feel s' 
with very 
fu lly. cons' 
Appeal to 
reach a cc 
were in ar 
interfere . ., 
largely go-
between tt 
judge. in t. 
relevant an 
one respec 
governing 
second gro . 
merit in an 
respect I Cl 

o ne of the 
court was 
contained t 
order were 
mandatory 
Act 1975. I. 
the judge e 
such. 

With rer 
the majorit 
discretion . t 

The first 
Appeal e rre 
made under 
case where? 
making a co 
to serve pro 
the terms of 
two ways. F 

 
United Kingdom 

Page 14 of 20

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



w Reports 9 February 1990 

1.L.(E.j) 11990) 

judgment. put it into 
eeding in which a 
e within the ordinary 

iffs, who have sought 
,d purpose and now 
ler claim which could 
the fact is that they 

fendants have a right 
'ovisions of rule 5(2) 
ceedings which are 
;s the fair trial of the 
· back to the judge's 
ed pursuit of the 
,I of the action, and 
ting the proceedings 

•
conclusive of Ihe 

'he trial or was 
In principle entitling 

that to permil the 
• which the English 
G.O .I., instead of 
s by original action. 
lCeedings out of the 
;emed. the case fell 
ve been unlikely to 
disputes should be 
was concerned. the 
any) having been 

the defendants be 
'y could never have 
· forensic question. 
tended to suppon. 
lin the jurisdiction. 
ncluding liability to 

«re fact Ihat the 
ed by direct 

; no. a ground of 
natter ought to be 

.t the defendanls. 
ght not later to be 
e with arbitration . 
grounds. The firsl 

iillingness 10 have 
arbitration. if Ihal 
<s, that, even if Ihe 
tration , Ihat could 
IS . that alternalive 

apparent, differed 
),I. 's counterclaim 

AA 

B B 

c C 

D D 

E E 

F F 

G G 

H H 

The Weekly Law Reports 9 February 1990 

129 

I W.L.R. Metal Trade Corpn. lI. Kate Shippl.og Co. (H.L. (E.)) 

included a claim in ton . described by Oliver L.J. as really lying at the 
root of the case. which could not be decided in the relevant arbitration 
proceedings. Secondly. the plaintiffs (L.P. R.C. and R.O. L. ) had applied 
for an order that so much of the counterclaim as related 10 claims (2). 
(3) and (4) should be stayed under section I of the Arbitration Act 
1975, and that application, though adjourned by the judge, remained in 
being. 

My Lords . this appeal raises, potentially at least. three questions for 
determination. First. was the Coun of Appeal entitled to interfere with 
the judge's discretionary decision and substitute its own? Secondly , if 
so. is your Lordships' House in turn entitled to interfere with the Court 
of Appears discretionary decision and substitute its own? Thirdly. if so. 
what decision should your Lordships' House substitute? 

With regard 10 the first question . as I indicated earlier, Parker L.J. 
(with whom Fox L.J. agreed) considered that the Coun of Appeal was 
entitled to review the judge's decision on the ground that the matter had 
been dealt with by him very shortly and had not been gone into fully, 
while Staughton L.J. was content to assume, without deciding, that the 
Coun of Appeal was so entitled . 

I feel some doubt whether the circumstance that the matter was dealt 
with very shonly by the judge, and could have been gone into more 
fully, constitutes of itself an adequate ground for entitling the Coun of 
Appeal to review the judge's decision . However, it is unnecessary to 
reach a conclusion on that point because it appears 10 me that there 
were in any case two o ther grounds entitling the Court of Appeal 10 
interfere . The first ground is that the judge regarded the present case as 
largely governed by the Liberia case. Having regard to the differences 
between the two cases 10 which I have referred, I consider that the 
judge, in taking that view. erred in law. The Liberia case was cenainly 
relevant and. as I shall indicate late r, afforded useful guidance in at least 
one respect. But for the judge 10 treat the Liberia case as largely 
governing his decision was. in my opinion. going much 100 far. The 
second ground is that the judge expressed the view that there was no 
merit in any of the matters put forward on behalf of the buyers. In this 
respect I conside r that the judge was plainly wrong . I say thai because 
one of the matters put forward on behalf of the buyers was that . if the 
court was 10 decide that there was a concluded contract and that it 
contained the disputed clause . it would be unjust to the buyers if an 
order were made which deprived them of the opponunity to obtain a 
mandatory stay of the counterclaim under section I of the Arbitration 
Act 1975. In my opinion that was a matter which clearly had merit. and 
the judge erred in principle ill not recognising it and dealing with it as 
such. 

With regard to the second question I consider , with great respect to 
the majority in the Court of Appeal. that. in exercising their own 
discretion. they erred in principle in three ways. 

The first way in which I consider that the majority in the Court of 
Appeal erred in principle was in taking the view that a counterclaim 
made under Ord . 28. r. 7( 1). ought not to be allowed to proceed in a 
case where. if the defendants had brought a separate action instead of 
making a counterclaim. they would not have been able 10 obtain leave 
to serve process out of the jurisdiction under Order II. In my opinion 
the terms of Ord . 28. r. 7(1) and (3). are inconsistent with this view in 
two ways. First. the words in brackets in rule 7(1). namely. "whenever 
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and however arising" are so wide as to show clearly that the rule is 
intended to extend to cases in which . if a separate action were to be 
brought. leave to serve process out of the jurisdiction under Order 11 
might not be obtainable . Secondly. rule 7(3) deals with cases where the 
subject ma tter of a counterclaim is such tha t it ought. for one reason or 
anot her. to be disposed of "y a separate action . That must mean . in my 
view. a sepa rate action in the High Court (or possibly in a county court ) 
in which the subject matter of the counterclaim can be disposed of 
effectively. It cannot mean a separate action in which. by reason of the 
inability of the plai nt iffs to obtain leave to serve process out of the 
jurisdiction . the subject matter of the counterclaim cannot be disposed 
of effectively . 

The second way in which I consider that the majority in the Court of 
Appeal erred in principle is in treating an action for the kind of 
declaration sought by the buyers in this case. namely. a declarat ion that 
there was no arbitra tion agreement between the parties. as being (to 
adopt the words of Oliver L.J . in the Liberia case) some special 
sacrosanct category of proceeding in which a counterclaim is not to be 
permitted under the o rdinary principles applicable under Ord. 28. r. 7. 
Oliver L.J . in the Liberia case. where the relevant rules were O rd . 15. 
rr. 2( I) and 5(2). did not conside r this approach to be justified and I 
agree with him. 

The third way in which I consider that the majority in the Court of 
Appeal e rred in pri nciple is in regarding the conduct of the sellers in 
making their counte rclai m as vexatious and an abuse of the process of 
the court. In my view there is no good ground for categorising the 
sellcrs ' conduct in that way. since the sellers were entitled to make a 
counterclaim under O rd . 28. r. 7( I). subject always to the provisions of 
rule 7(3) . 

On the basis that the majority in the Court of A ppeal erred in 
principle in the three ways which I have indicated. your Lordships' 
House is entitled to interfere with their discretionary decision and 
substitute its own . 

I turn. therefore . to the third of the three questions which I said 
earlier were raised. pote nt ially at least. by this appeal. namely. what 
order your Lordships' House should substitute for that of the Cou rt of 
Appeal. 

Each of the parties has . as it seems to me. a legitimate interest which 
any order made should protect. The buyers' interest is tha t, in the 
event of the court deciding, o n the trial of the originating summons. that 
there was a contract and that it incorporated the disputed clause, they 
should be able to apply for a mandatory stay of the counterclaim under 
section I of the A rbitratio n Act 1975. The buye rs would lose that right 
if they took a step in the proceedings begun by the sellers' counterclai m, 
for instance by serving points of defence to counterclaim as directed in 
the order of Steyn J . The sellers' inte rest is that. in the event of the 
court deciding. on the trial of the originating summons. that the re was a 
contract but it did not incorporate the disputed clause. they should be 
able to pursue their cou nterclaim in the buyers' action. 

The majo rity in the Court of Appeal recognised what I have 
described as the buyers ' legitimate interest and made an order which 
protected it fully . They did not. however , recognise what I have 
described as the sellers ' legitimate interest. On the contrary, their view 
was that the selle rs' counterclaim was vexatious and an abuse of the 
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process of the court .. or alternative ly that it should be disposed of. if at 
all. by a separate action . . • 

I have already . in considering whether your LordshIps House was 
entitled to interfere with the Court of Appears dIscretionary decIsIon. 
given my reasons fo r holding that the m.ajority in that court erred In 

principle in takmg the vIew of the sellers counterclaIm whIch they dId 
take. I proceed. therefore. on the basis that the sellers. as well as the 
buyers . have a legi timate interest whIch reqUIres protectIon . 

O n that basis it seems 10 me that the order of the Court of Appeal. 
that the points of counterclaim should be struck o ut. cannot b~ sustained . 
It cannot be sustained because. whIle It protects the buyers legitimate 
interest. it destroys the sellers' legitimate interest. The only way In 

which both interests can be protected is by an order that. all further 
proceedings on the sellers' counterclaim. save in so far as It rela.tes to 
their claim for a declarallon. should be stayed pending the deCISion of 
the court on the o riginating summons. Then. if the court decides that 
there was a contract and it incorporated the disputed clause . the. stay 
can be maintained and the sellers' substantive claim can be dealt wllh In 

the pending arbitration proceedings. Alternatively . if the. court deCIdes 
that there was a contract but it did not incorporate the disputed clause . 
the sellers will be in a position 10 apply for the stay 10 be lifted so as to 
enable them to pursue their counterclaim . 

Under Ord . 28. r. 7(3) an o rder for the stay of a counterclaim can 
only be made if it appears 10 the court that its subject mailer ought 10 
be disposed of by a separate action . In such a case an order for a stay 
would come within the expression "such othe r orde r as may. be 
expedient" at the end of rule 7(3). For the reasons which I gave earher. 
however. it does not appear 10 me that the counte rcla im m thiS case 
ought 10 be disposed of by a separate action. so that a stay of the 
counterclaim cannot be ordered under rule 7(3) . The court. however. 
has an inherent jurisdiction 10 order a stay of proceedings when justice 
so requires. and your Lordships' House should. m my opInion. exercIse 
that jurisdiction in this case . 

It was argued for the buyers Ihat . if the court decides that there was 
a contract but it did not incorporate the disputed clause . II would be 
wrong 10 allow the sellers 10 pursue their counterclaim in the buyers' 
action because. in the absence of the disputed clause. the contract o n 
which the sellers would be founding their claim would have no connection 
with England at all : o n the contrary. it was a ~ontract made and 
intended 10 be performed in India . and any proceedmgs In respect of It 
should be brought there. That amo unts 10 an argument that . in the 
event co ntemplated . any stay imposed should not be lI f1ed but should 
remain in force on the ground that an English court was not forum 
conve niens fo r the determination of the sellers' substantive claim. 

In my view it would not be right fo r your Lordships' House to 
express an opinion on the question of forum conveniens at ~his stag~ . 
The question may never arise for decision and. if and when II does. II 
will have to be decided by reference to the situat ion as it exists at that 
time. 

For the reasons which I have given . I would allow the appeal. set 
aside paragraphs 2 and 3 of the order of the Court of Appeal of 30 
March 1989 and substitute an order for a stay of the sellers' counterclaim 
in the te rms which I suggested earlier j . 
Lordships ' House and below are concern~d. it seems to me that counsel 
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should have the opportunity of being heard with regard to the right 
o rder to be made after judgment has been delivered. 

LORD OLIVER OF AVLMERTON . My Lords. I have had the advantage 
of reading in draft the speech delivered by my noble and learned friend. 
Lord Brandon of Oakbrook. I agree that. fo r the reasons which he has 
given. the appeal should be allowed and the order which he has 
proposed should be substituted for paragraphs 2 and 3 of the order of 
the Court of Appeal. 

LORO GOFF OF CHIEV~LEV. My Lords. the cent ral point in this case 
can be reduced to a very si mple question. The sellers have commenced 
arbitration proceedings against the buyers in this country. Both the 
contract. and (if the contract exists) the arbitration agreement. are 
disputed. Neither the parties. nor the dispute. have any connection with 
this country. the only possible connectio n with this country being the 
disputed arbitration agreement. The buyers have taken the only sensible 
course open to them. which is to commence proceedings in the English 
court seeking a declaration that the arbitrators have no jurisdiction. 
because there was no arbitration agreement between the parties. They 
then found themselves faced with a counterclaim bv the sellers. who are 
taking adva ntage of the proceedings so brought by the buyers in order 
to establish jurisdiction here . in the event of it being held that there is 
no arbitration agreement. in a case which in that event would have no 
connection with this count ry whatsoever. The question is whether the 
sellers should be permitted to proceed in this way. 

I have to say that I find this a most remarkable way of proceeding. I 
have never heard of such a thing being done before. That is not. of 
course. of itse lf a good reason for stopping it: but it is a very good 
reason for examining it very carefully indeed. 

The judge held that the sellers should be allowed to proceed in this 
way. But I agree with my noble and learned friend. Lord Brandon of 
Oakbrook. that in so holding the judge erred in the exercise of his 
jurisdiction . He did so because he mistakenly thought that the Republic 
of Liberia case 119851 I L1oyd's Rep. 539 governed the present case. and 
that there was no merit in the buyers contentions. The Court of 
Appeal struck out the counterclaim under O rd . 18. r. 19. as being 
vexa tious and an abuse of the process of the court. I do nOl think that 
that was right . because the counterclaim was authorised by Ord . 28. 
r. 7(1) . To me. the central question is whether the counterclaim should 
nevert heless be struck out under Ord. 28. r. 7(3). on the ground that it 
ought to be disposed of by a separate action. 

In my opin io n. the counterclaim should be struck out on that ground . 
Of cou rse. if there is held to be a valid arbitration agreement. it does 
not matter. because in that event the buyers. who in those circumstances 
wish the mailer to go to arbi tration. will be entitled to apply for a 
mandatory stay of the counterclaim. Again. if on the buyers summons 
there is held to be no valid arbitration agreement because there is no 
binding contract between the parties. again it does not mailer . because 
then the counterclaim will fail in any event . But if it is held that. 
whether or not there is a bindi ng contract. it contains no arbitration 
agreement. it matters very much indeed. In those circumstances. the 
arbitrators would be held to have no jurisdiction and that will be the 
end of the arbitration: but the sellers can then claim that they have 
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founded jurisdiction in the English court by serving their counterclaim. 
and that the matter ought to be proceeded with here , although. with the 
alleged arbitration agreement o ut of the way, the case has no connection 
with this jurisdiction whatsoever. and the se llers have only founded 
jurisdiction by commencing arbit ration proceed ings under an alleged 
arbitration agreement which has been held not to exist. thereby in 
practice compelling the buyers to take out their origi nati ng summo ns , so 
providing themselves (the sellers) with the opportunity to serve their 
counterclaim . 

As I understand the position, the remainder of your Lordships 
consider that this situation can adequately be dealt with by staying the 
counterclaim. Certainly. tha t goes some way towards doing so because. 
if this situation develops. it will be open to the buyers then to ask fo r 
the stay to be continued on the ground that there is some other clearly 
more appropriate foru m where the counterclaim should be tried in the 
interests of justice and of both the parties. But it is not to be forgotten 
that an application for a stay on the ground of forum non conveniens 
will not succeed si mply because this country is not the appropriate 
fo rum . It has to he shown that there is some other jurisdiction which is 
clearly more appropriate. Sometimes there is no jurisdiction which is 
particularly appropriate: if so. the applica tio n for a stay will fai l. and the 
proceedings will be allowed to proceed here. where. ex hypothesi. 
ju risdiction has properly been founded: see European Asian Bank A. C. 
v. Punjab alld Sind Balik (1982) 2 L1oyd's Rep. 356. 

Now this makes perfectly good sense where jurisdiction has been 
founded here in the ord inary way. on the basis of service of proceedings 
upon the defendant within the jurisdiction. or by the arrest of a ship. It 
may also make good sense in some cases and in which jurisdiction is 
founded under Ord . 18. r. 7( I). by coun terclaiming in proceedings 
commenced here by the other party. But, to me. it does not make good 
sense where jurisdict io n has been founded in the circumstances I have 
described. by means of invoking an alleged arbitration clause which has 
been held not to exist . thereby compelling the ot her party to litigate 
here which otherwise he would never have done. and then taki ng 
advantage of those proceedings to make a counterclaim. I for my part 
do not think that the rule was ever intended to be used for that purpose . 
This is. in my o pinion . just the sort of case in which the court should 
exercise the jurisuiction conferred upon it by Ord. 28. r. 7(3). to strike 
out the cou nterclaim on the ground that it ought 10 be disposed of by a 
separate action . After <III. if this W~IS a proper case for service of 
proceedings on the buye rs. either inside or outside the jurisdiction. there 
was nothing to stop the sellers from proceeding in this way. instead of 
counterclaiming. In those ci rcumstances the buyers. in the event of it 
bei ng held that there W:lS no binding arbitration agreement. could have 
challenged the jurisdiction of the court in the sellers' action o r. fai ling 
that. could have "sked fo r the proceed ings to be stayed on the gro und of 
foru m non conveniens . 

I do not conside r that it is possible 10 proceed on the basis that the 
sellers have a legitimate interest which requires to be protected by a stay 
of proceedings. It seems to me that so 10 hold begs the question in the 
case, fo r it presupposes that the court will not strike Out the counterclaim. 
It proceeds on the basis that. because the seliers have succeeded in 
founding jurisdiction under Ord . 28. r. 7(1). they have without more 
acquired a legitimate interest which precludes the court from exercising 
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its power to strike out the counterclaim under rule 7(3) . With all I A 
respect. I do not agree. The question is whether the court should 
exercise that power. In my opinion. for the reasons I have given. it 
should do so. 

1 would dismiss the appeal. 

Appeal allowed. 
No order as CO cases in House of I B 

Lords or courts below. 

Solicitors: Zaiwalla & Co.: Stocken & Lambert. 
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Lord Oliver of Aylmerton 

Dentist- Discipline-"Serious professional misconduct "-Commiuu 
finding dentist administered general anaesthetic contrary to proper 
practice-Whether Privy Council justified in intervening-Whethn 
committee tlllilled 10 direct erasure of dentist's name from 
dentists ' register 

A dentist was charged before the Professional Conduct 
Committee of the General Dental Council with serious 
professional misconduct in that. inter alia. on three occasions in 
relation to one patient and on one occasion in relation to 
another in the course of giving dental treatment he administered 
a general anaesthetic. and he Jailed to have a second dental or 
medical practitioner appropriately trained and experienced in 
the use of anaesthetic drugs present with him to administer that 
general anaesthetic . The dentist's case was that on the occasions 
in question he had not administe red a general anaesthetic but 
had used intravenous sedation in accordance with the proper 
practice . The committee found the alleged facts with regard to 
anaesthesia proved and judged the dentist to have been guilty 
of serious professional misconduct. They directed that his name 
should be erased from the dentists' register , 
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