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1 W.L.E Leterier Market Lid, v. Griamdy (.4, G ldewelll 1]
| would therefore allow the .|rlp-u:||. with the result that Hallams wall
remain & party to the action
Fox L.J. 1 agree and, though we are differing from the judge on
this maner, there is nothing | wish 10 add. The appeal is allowed
_J“'r‘[lr-.;“' aifowed with cosis an Lowrd
of Appeal and below m any e
Leave o appeal refused
Soliciiors: Dwiron & Co., Leicester; fosieh Hincks Softde-Bullough
Lewcester
B, 0. A
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Bv xn asrpapmiiinge sirmmsions 1he plainnls, wha wisre a lareigh

id party fo arirabon prococdings oommenced by
thie delemmiunis., another foreign company., clpsmed o declornison
thal the arbatrators hod e thmt there
.|rh|'.|.|'...-|. R el LW T et I|:-\; OEFE s =_"|.. |1-\,1|:|':-\, il
counterclamm served in the actson the defendanty plesded their
pomnts of clapm i the prtirnon. aamely,. 8 Comtract Tor ihe wale
of the vesicl with English arbatration and choice of law clouses.
the plamtiffs’ repadiation of the contract and the defendants’
comseguenl s, By a summons the plantiffs, while asserting
that their right to apply lor a stay of the proceedmgs pursuant
o section of the Arbitraion Act 1975 was pot o b
prejudiced. appled for an order strikimg out the counterclaim
amder B.5.C., Ord. 28 1. T(3) The judge refused the

LIy

wrmsdiction in WlE O
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The
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Sietad Trade Corpa. v. Kale Shipping Ca. (H.L.(E. )i [ 1%} | 1w
Applcation and ordered that the acton continae 48 il commensed |
v wrl and that the plamnffs plead o the counterclaim. Om Al A PP
appeal by the plunnfis the Court of ,'h.ppu:al -'I'-g. A majaricy) Ll
ablowed the appeal and i the exercme of 18 descretion ordered refu
the coonterclaem o be struck oot and et assde the Ju::l_m:'-. e
rder

Cin appei] by the defendanis

Held, allovwing the nppenl ¢ Laord Goff of Chieveley dissemvting ),
(1] that Beh parties had o legitimale mileres] whech agy érgler B B

made showkd protect, that whilsi the Court of Appealswas
criitled to imieriere because the judee n exerosinghon’discrenion
kad erred m prnciple. the sibstituied order~dewroved the
detepdonts inleresl. which wis, thal 0 the ovent b the COur
leclorma, om the trad of the ompmaing semmaomsifat there was
i comntraet ot that of ded niol iImoofporaie hcslnputicd Sroetration

Clase, they should Be it lberty o pucioe IBSr coumderclamm i Bav:
the plamtiffs” achion (post, pp. 11T, W8, 1Me-F, c—1318. C C h!'"
[ of €

(21 That accordinglv. an aghder provecting the interests of I
borh parties should 'he made Aamely. that all funher proceedings amd
un the defendonts countercl3yn. ave in s far as it related 10 emp
thelr cham Tor 5 Jdeclardies T o should e staved pending |_|||: whe

decion of the court i Uk wginating summons {pot, pp. 1T o 3
| B 1=, r=r. 1X1%aj

Repabiltc of bglenu ¥, Gull ficemme dac. | 19HE| L s “ D bek

Rep A Dgrsifersd prulx

Fer Lord @meliy of Clishiern LIC. and Lord Bndge of :

IEirwach mist

%opafly aguemst mhom Englsh oarbdrison procecdimgs have deal
been/commeneed and wha imvokes the junsdiction of the do 1

i EIRh cowir Py seckint o declaratiim that b whs fiof i DEnmy ; i

(o the Heged arbitfation agreement cannol claim anyv specsal  E E Wy

MRS LY from leabslaly 10 & conniercigam. i I|'I-|_' SUDTECT MEECTET ]I'I L

tal the cowunteirclim s whally dnrelatéd o the siibject matter ol rem

the claym. that may well e o groungd fod stniking sul (he

counterclamm wader .54 ke 28, ¢, 7 3), But where, & |

Thee present case, the subject matter of thie cluam and coanterclam i il

arg mseparably anterconnected, the proposition that they ought frien

iy be deposed of mmoseparate procecdimgs fies in the teeth of = *

¢ Cofmmon  sifise il coimimon  justiice of e case [N i1

. LT, G-kl any

Decmeon of the Cowrl of Appeal |1WsK| WILK, TaT: ian i

1asE] 3 Al ER. 32 reversed iy

APk

The tollivaing cuses gre reberred o n their Lordshaps OipnF s di=ed
Furmpean Avan Bonk 4.0 v, Pusjab and Siad Bonk 2| 2 Llowd's Rep o G 155N
185 A Lh.-:':.
Aeputir of Liberra v Gadl Ovewne fee, | |1985] | Liewd's Rep, 5330, C A Eng
the

Thie Boallivaing odditmmal cases were cifed in argement nest
Spitirada Afgrrme ©armeesien Comsuder Lrd. [1987) ALC. 460: |15986) 3 Imim
WLR Wil |Ivsa] 3 ANE K. 343, H.LAE.) LLILET
Terller o aw Accidenmt Imsurance Socoely Lid, (1936 55 LILL F|.|.-|'| J5H IE H Mmay
C.A Chrdd
Willcock v Pickiordy Bemrvaly e (1979 1 Llovd's Rep. 244, CA and
they
53 __F,_,__:..i".,___ AErial from the Court ol "-,|'|[;-|_',|.| . - . I|!'|1,'..:
"""""""‘""h"_ ' [his was an appeal by the defendants, Kate Shippng Co. Lid,, a i
forelgn company, from the judoment dated M) March 1988 of the Coan themn

Appeal (Fox and Parker L. Staughton L], dissenting) allowing an the
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1 WK Mlwtal Trade Corpa, v, Kade Shapging Ca, (HL.GE. )

appeal by the plantiffs. Metal Scrap lrade Corporation Lid., a foregn
company. from the judgment and order dated 2 May 1986 of Sievn J
refusing an .J.rrrll.l-..'.i‘.l- i by the plamndifis o sirtke out a coonterclam of
the defendanns

The facts are stated in the opinson of Lord Brandon of Oakbrook

Anthony Colman (0. and Simon Crookenden for the defendants
Stewart Bovd .0, and Gales Caldin for the plamtiffs

[hear |_|_'-r|_|-\..'1||'|\. ok Ermie Lof eomsedératien

2 January 19910 LoD Mackay OF CLaSHFERN L.C MySLbrods. |
have had the .1.|,I'..'|r|‘.:|!_'-|.' ol :::.|I.I|n|_.'_ m dralt the '-.pu:u:n.'lh,:z, o e delrvered
by my noble and leamed friends Lord Bridge of Harwfeh. Dord Brandon
of Dakbrook and Lord Goff of Chieveley

| pgree with the FeusOfITg and conclusion i, ESre-Brandon’s "\.[.‘ft'l.'h
amd alko with the observations of Lord Brgessy | would like 1o
cmphasise twio matters. | believe it 5 highly \deSigfble that the guestion
whether or not there was o concluded cogftvach and of there was whether
or not there was an arbatration clavse gochuded n it should be decided
before costs are incurred m the whitfation. Nothing i thie decksion
puts any doubt apon that

Secondlv. | wish o emphasRE That staying the counterclam showld
nol be taken 1 restnet moagy way)the manner m which the court misy
deal with i, once these EETS T have heen determined. In particolar |
do no think the court weildNaecessarilv be restricted ar that stage in the
way sugpgested by my_rnbdt™and learned friend Lord Gofl of Chieveley
In the hght of the full ®rcumsiances a5 they then EmErge. il kil
remain open o (He woud then to strike out the countercloim

Lorp Brigoe of Haswicd. My Londs, the crcumstances giving mse
1o thes apped| dre fully exaomined in the speech of my noble and learned
inend Logd Brandon of Ckbrook. and | pratefullyv adopi his account

The Gap/primary ssues in dispute jre whether the parties concluded
ansehigitbng contract at all and. if so. whether the contrisct incorporated
@n arfirration agreement, The respondents” orginating summons sceks
CRiy® & declarutwm that there was mo artrateon agreement Ihe

appellants, while pesisting that declaration, seek by counterclaim

|
deckaration

that there was in any evenl a hinding contract, These two
esues are w0 closelv imterrelated that 0 would seem o me absurd that
ey should be determined by different tribunals. A porty A whim
E nghsh arbitration procecdings have been commenced and who invokes
the jurimdiction of the English cour by seeking a declaration that he was
not o pany to the alleged arbitration agreement cannot clam any special
mmunny freem habeliy 1o 0 counterchom, 1l the subject matier ol the
counterclaim = whollv unrelated o the subject matter of the claim. that
may well be a grownd for stnking out the counterclaim under R.5.0
Ord. 28, r. 7(3), But where, as here, the subject matter of the claim
and counterclaim are |Il~.|:FI.3r.JI."'|'. interconnecied, the PrOpsIT that
they ought to be disposed of in separate proceedings flies in the teeth of
the Common sense and common JESCREE OFf the chase

The respondents are, however, entitled to nsist that if. contrary to
their premary contention, they are bound by an arbitration adgreement,
the remaning issues should be disposed of by arbitration and the stay

United Kingdo
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o el sietal Trade Corpm, v. Kale Shippisg Ca, (HLL.(E_)| [ 19%0]

proposcd by my noble and leamed [rend Lord Brandos of Qakbrook
will safeguard their posibion in this respect.

If the court which tries the pamary ssues concludes that there was
no contract. that will be an end of the case, If it concludes that there
was o binding arbitrabion  agreement, the remaining issoes will be
disposed of by arbitrabon. It o only 1if the court concludes that there
was i bnding contract but no arbitratson agreement that amy fuckher
problem will arse as to how the remainimg issues should be disposetd of
By the bme the court resches thal conclusion. f it does. it willH ke
wery much more than we Know aboul whal s I:in,a,'lf. o be inwalvEd in
any lurther assieds o dspule Between the partes, It Ty welh Be ihai
thee comart itself will then have learmed =0 muoch absout the case that ot will
be i a position o dispose of those further isswes warthNamle difficulty
But it will be vpen 1o the respondenis at that stage_toshiow, of they can,
that the remaining isswes con more convemenfly BeSdisposed of in
another forum

For these reasons and for those more fulldeploved in the speech of
my noble and learned fnend Lord Brandow ot SQuakbrook, wath which |
agree. | would allow the appeal i th&resims of the order which he
F'-r-\.1_:'\l-||'\1|_'\-

Likits Huasises b DiakbRoaes, Olyv Lords. the .|rlp-|,'||.|r||- im this
uprl;',|l are Eale ‘\I'||p'|1||1.: Coe Ded, "0 Maliese company, ||1'rrn|::'|:. ihie
owners of the m.ov, GladviIheir London sobcaors are Zamwalla & Co
{ = arwalla™) | he respondenis  are  Metal 5S¢ rap I ragde l:_'urpn,l-ruu-;'un
Lid.. an Indwan GO ATy white business s apparent from therr name.
Their London sobiciom ard Stocken & Lambert (“Stocken™ )

I the early pare of -"Lu_;u'-l 1982 neponations ook |'|I:|n'.'|.' i Lalcutta
between the appeilags through their agents, Westward Shipping Services
Pvt. Lid. andShérespondents directly or through their sgents. Interoon
Iransport Mamgfement Lid., for the sale of the Gladys by the appellants
o the réspogndents for scrap. There 15 a dispute between the parties as
1o whesher these negotuitions resulted in a concluded contract. and, if
they ®id, "as o whether such comtract had incorporated imto it by
relesenee o clause proveding that Enghsh law should apply to the
cpnirict and that all disputes srnsang under o showld be decded by
arpttration m the Limiled kingdom (“the dspuled clodse™). It 15 the
.|]"l['-|.'ll.||1l-\. contennan. irst, that the negotianons resalted in a concluded
coptract, and, seccondly, that such contract Lrl-’.‘lrr]‘ﬂlr.ﬂ{'q! IhHe |I:'-.plur|:-d
clause. It is the respondenis’ primary confention that the negotiations
did pov result in a concluded contract at all, because they dcovered al
o late stage that the Cladve wik a relngeraled vessel, which they did not
want., anmnd that @ conseguence of that they broke ol the negot it ons
hefore any contract had been concluded. The respondents contend n
the alferndaive that, if 8 contract wis concluded. o did nod IRCGrparale
the chspuled clawse

Your Lordships do not hawve to deécde in this appeal which of the
contentions of the partws in respect of these matters should prevail. It
i osathowent W =iy that both partees Aave bBbeen treated |h'r|::-'||gh|;'|u1_
rightly i my view,. as having an .||!.:|:..'|rrll.' case which they are entitled 1o
hawve tried. Inm what follows | shall for convenience refer 1w the
.I!."|'I|_'|i..||'||'\-| i “the sellers” aad 1o the r-c,"-.rlrllunLl.-l.'l'l‘I‘- s "the hu'g.'cr'r._"
sl hicwud :_-\-r-;_'ll_nlp.-.' 1w the n'-.|:'|-.-n-.:lrnl~.' contention that there was no
concluded contract

o B AR R b Gk e o

Ry s . . g e

L €]

D

Tha Wer

1 WK

The
seflers
repads:
day the
as thei
[hEr o
Cedric
died e
CXPress
that th
IO
13 Mow
i whic
repudia

On
SLImImc
thail o

H |
ark
s
pal
art

[he <k
whethe
the pa
agrecm
SLUMIMIE
pirtner
made &
that, if
The
IFTpOLD
two ali
wiere o
determ
any coul
The
affidavr
counter
SLITIMICH
they wi
counter
In thes
AVETTE:
with ey
and the
pleading
entered
.5 582
{1} inte
Larwall
arbutrat
m the



Felsrisry 190

[ 19|
! Dakbrook

i there was
that there
cs will be
that there
imy [further
Imposed of
will know
nvolved in
ell be that
that it wll
+ difficulty

‘be{r can,
o n
speech of

th which |
which he

15 in this
merly the
Ila & Co
rPOration

Eir fdme

1 Calounta
Z Services
Intercon

ippellants
Sartics e
1, and, if
o it by
the

by

It & the
ancludedl
dispiuited
otialions
wered af
o+ dhid w0t
otEtons
end in
Mporale

i of the
evaml. [t
wughout,
intled 1o
o the
wayers,”
WS no

A A
g B
c C
p D
g E
N

o\

H H

L)
- B P TR

The Weekly Law Repors ¥ February [N
114

i ol Ml
[ S r——

[T Buyers having denied the exmtence of a concluded contracy, the
sellers on Y hu_*pn:mrlu:r 192 purported 0 fresl sweh deneal Az oo
rEFIJIJId:II.'JI'I and clarmed o be entitled 1o demages for it On the same
day they appointed Mr. Bruce Harris. a distinguished London arbitrator,
as thesir arbstrator 0 the |||=\.puh.', and called upan the buvers o APt
itheir own arbitrator. On 35 Ocober 1982 the Duvers appoimied M
Cedric Barclay, another distinguished London arbitrator who regrettably
deed earler last vear, as thewr arbitrator. That apponiment wfs
expressiy made by the buvers without prejudice to their nght o contend
that there was po concluded contract, or that, if there was, it did not
incorporate any arbitration agreemeni. More than two vears liter. won
13 November 1984, the sellers served points of claim in the/rbittation,
in which they claimed somewhat over SI60,000 as damages Nor wrongiul
repudintion and interest

(n 15 February %85 the buvers through Stocken issuedan onginatimg
summons against the sellers in the Commercial Geughin London, By
fhad ONEIRating suimmon: the bowers ¢lanmed

i wWL.R Setal Trade Corpi. v. Kabe Shippiag Co. iH.LAE, 1)

‘a declaranion that Mr. Cedne Barclay and\Mf. Bruce Harns, the
armtrators appomnied by the plamibfs agesthe defendants respectively .
have no junsdiction to act in andeabout the dispuie between ithe
partsés i respect of the vessel I_ja'ﬂu'yg., |1'_-. regson 1hatl there wils no
AT ra s agresmini maide betwern the parties

The cloim so formulated was Qmplecise i that it did not ndecate
whether the buyers were claiming=that there was no contract between
the partes at all, thai Nhere was o conirsci but no arbitration
dgreement in respect &l Adisputes ansing under af. The origmating
summons wias, howe@ery, Supporied by an afhdavit of Mr. Asthana, a
partner i Stockeny which made clear the altermative cases 'H.-\.'ll.l!lht 10 e
made by (he busgetrs: Arst. that there was no contract: and. secondly,
that, if there sy, it ®id not incorporate an arbitration agresment

There & ke further ispect ol the buvers which 1 ©»
Imporiand Lo draw altention. This 5 that, while they st lorward the
two aiiergliipe cases relerred o above, they wished, o both such cases
werg o \eevileceded apainst them, o have the sellers’ claim agains them
aetermmed in the arbitration which had alreadv been begun, and not by
any court either in England or elsewhere

The sellers did not file any evidence in answer o Mr. Asthana’s
affidavit. Instead on 5 Seplomber [9HS f.hl:_\ |||.|r|'||'-r|-.'|l B0 SETve paoLnls ¥l
counterclom i the proceedings begun the buyers onginating
summaons. | sav “purparted o serve” becouse, as wall be apparent later.
they were nov entitled. wnder the relevant roles of court. 1o serve o
counierclaim without o direction of the courl authonsing them o do so
In their points of counterclaim the seliers repeated substantially the
avermenls which they had made in their poines of claim in the arbitration
with regard 1o the making of the contract. its repudiation by the buvers
and the consequent loss suffered by the sellers. In the praver of the
pleading the sellers counterclaimed (1) a declaration that the buvers
entered into @ contract with the sellers 1o buy the Gladvs at a price of
U.5.383 per ton, (2) damages for repudiation of such coniract and
3} mterest. At the same time as the points of counterclaim were served
Lawalla told Stocken that they had informed the arbitrators that the
arbitration should be left in abevance pending the decision of the action
m the Commercial Court 27 September 985 Zaiwalln wrote (o

stance 0

oy

in 2
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b Metnl Trade Corpn, v. Ksbe Shippisg Co. {HLL.0E. ji [ 19%0)

Stocken callimg on the buvers o serve points of reply and defence 1o
countercleim m seven dawvs, failing which the sellers would enter
judgment by default on the counterclaim for damages 1o be assewmed

Chn M1 September Y45 the buvers, in answer 1o this threal. ssued
o summasns o the seéllers actsom by which Ihe'!. :|pp|:||:|:| for an order
(h) that the sellers shouwld be refused leave to serve their points.pf
counterclisim, or (2] that the pownts of counterclaim should be sfruck
oul. The summons stated that the apphcation was made wnder A5G
Chd. X7, r. 3 pndine Ord. 18, r. 19, The reference o0 Ord NP, 3
appears o hiave hdeén a mistuke for Oed. 28, ¢, TI5) and 6 Fave been
Preatedd s swch on the cours below and n argument \Gelore your
|_||r|,Ix|1|pt A turther athdavet of 8Mr. Asthana wias hled o SUppOTT o
the apphcution and an afhrmation by Mr. Zape@lST™h parner in
LZatwalls, in opposition 1o it It is clear that this apphcation to strike out
the coumnterclnm was ol intended o upply o, Nedhpart of the poinis of
countercham relatmg 1o g decliration that gere had been a concluded
contract. but ruther to the other parts in Which the sellers” substantive
Ham lor damaees lor beesch of copiraf™was pul forward. In owihiat
follows | shall use the expression cduptertlaim as meamme only thowe
wileT parts

Do muain grounds were set Quitgd Mr. Asthana's affidavit in suppor
of the buvers application. ekl first growend was that the sellers
assertioen of thewr clarm aeefiisd Yhe buvers by counterclam in the buvers
procecudings was wholly nconsgsient with their previoos stence that their
clinm showld be diecaded n arbitrabion. The second ground was that the
sellers’ counterclaim pulsthe buvers in an embarrassing siteation by
facimg them with i enpalatable aliernatives. The firm alternative was
it 1o pledd @odihe® poonts of cownterchaem. In thit case the sellers
wirld be emilfied to obtain judgment in default for damages o be
assesseds U he Jwecond alternalive wies [0 serve paoands of r|_-|'||l. and
defence W SOunterclmm. In that case the Puyers would rake a slep
the moceddimes Degun by the counlerclaim, o that. ! the court held
that, Phere wus a concluded contract and that it incorporated the disputed
clulse, they swaoild De p aeluded Frods applving lor & mandatary oy of
The countercluom under sechion of the Arbitration Act 1975, and
thereby ensuring that the sellers’ claim for breach of the eontract
determned n the artntration klresdy begun

Wil%

Mr. Lwwulla in hes affirmoion set oul two main  grounds  of
apposition 10 the buvers' apphcation. The firm ground was that the
cirart, in adjudicating on the buvers chom. would necessanly have to
imvestigale whiether there was a concluded contract and. of s0. whether it
incarporaled the dispufed cluuse. That bemng so. it would be approprisie
foor the comert, of 1t beld thar there was o concluded contract, and whether
or ot 1t also held that such contrac incorporsted the dispuled clagse. o
decide also the sellers’” substantive claim for damoges for breach of i
| he second !;r|||||||I wis that it ought not o be apen 1o the buyers, who
haid conmsestently disputed the ensience of both a concluded contract and
the dispured clause, 1o compluin that, if the coun decided these matters
against them, they would be deprved of therr nght 1o use section 1 of
the Arbarranon Act 1975 o compel arbitration of the sellers’ substantive
claim

H.5.0 Oied, 8. 5. 7 provides
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(1) A defendant 1o an acnon Degun DY OMZIMATME SUMmMOons who
albepes that he has any claim or 5 entitled to any relief or
remedy agamst the plantiff in respect of any matter (wherever and
however ansing] may make a counterclaim in the action in respeci
af thai maiter insiead of bringing a separate achon. (1) A defendant
whin wishes to make a counterclium under this rule muost ot the st
of may resumed heanng of the onginating summons by the oo
but, in any case, af os early o stape in the procecdings as) 8
practicable. imform the court of the nature of his cliom apd. wihout
pr|_=|u.d|c!_' tov the powers of the court under |'|,|'r.'-;'.:r:|.p11. { AINChe, clarm
shall be made i such manner as the court mav daredt YAy I
APPEars on [hae I|'IF\I|IL.I|I-.I 10d a '|'I|JI:IL|r-. agannel wholn a gotnterclaim
B mikde under this rule that the subjpect malien, 8 NeCounterclamm
|lu!:l11 [ afiy fesson [0 be I.|I\|_'\-ul'ﬁl.'l.| al by dNgeparale action. Lhe
court mav opder the counterclaom 1o b strdgk Owul or mav order o

1 WILE Sietad Trade Corpne v. Kabe Shipping Co. (BLLE. B

o e mned separately or make such Otheer order as mav be
cXpediEeni

H.5.0 Urd. 15, r. [% pr-n--lm soefar ‘ws matenal

(1} The court may ot any sgegeNof the proceedings order o be

struck out or amended any phedding on the ground tha—

{ir] 0t 1= scandalous, (rvoliges of vexatious; or (c] it may prejudice
embirrass or delay the(Tur a8l of the action: or (d) it is otherwise
an abuse of the procésshgl_ghe court; and may order the action to be
stayved or dismisset] peogudpment to be entered accordingly. as the

cime may he

It is commén |_‘_'|'|H|:n-.1 thai the sellers’ service of their points of
counterclum (whg sfregular i that they failed o comply with the
COuIreme =0 g W, T above., Mo permi howewer. is now

taken bywihe hdvers in respect of that irregulariny
be dissegurded for the purposes of this appeal

The Bwvers summiens 1o stfike oul the sellers ol of counterclamm
wpsNGiepfd by Stevn 1o on 2 M

when., withoul calling
RLEhE sellers. he mude an order to the following effect: (1) the action
N conDmue s ool berdn by s |

2 Mr. Asthanas's first affidavit 1o stand
i poants of claom and the sellers o plead o i within 14 davs; (3) the
wellers paoins Of counlerciimm (o stand and the buvers o |l||:-.ul o them
withim 28 duwvs of the service on them of the wellars
by apply: amd (5

and 11 can therefore

| Uy O conanse]

poants ol defence;

i .
(2] liberty summans o M demssed with

I e Puvers

Costs
A5 s commoen on the heanng of procedural appboations im the
Lommercial Lo tevm J. gave only short reasons for s decision

ITese regsons con be summarised o (ollows: (11 the sellers were entithed
under the relevant rules of cour (o maoke
(2) it was convenient that sll issues between the parties should be tried
IN oMe aciyen contrary 1o the buvers’ contention. having all the
RSS20 tried would not couse any unfurness to them; (4) the case was
largely poverned by Repubii Liberia v. Gulf Oceanic Inc. [1985] |
Lloyd’s Rep. 539 (“the Liberia case™), u decision of the Count of A pipseal
"'- which he was bound: (5) there was no merit in anv of the matters put
forward by the buyers and the kind of refief soughl was mapproprate L
the case; (6) in so far as the decsion was a matter of discrenon for him,
all the factors F"IIII'IILIJ decisivelv agamst erant ing the rehel =ought. The

a counterclaim mn the actwon:

i1y

United Kingdom
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i Misinl Trade Corpa. v. Kabe Shipping Co. (H.LE.ji [ 19|

judge refused the buvers leave to appeal 10 the Count of Appeal but
such leave wis grven by that court

The buvers’ sppenl was heard by the Court of Appeal (Fox, Parker
ind Staughton L.JJ.J on 26 and 27 January 1988 and reserved judgmenits
were delivered on 30 March 1988 [1988): 1| W.L.R. 767, The coart by a
majority (Staughton L), dissenting) allowed the appeal and ordey®d
that the sellers ponts of Ccounterclum shoubd be strock owut. The sellers
were ordered o pav the buvers costs n the Court of -'!l.ppq:ul and ihe
Commercial Court, Leave for them o appeal 1o vour Lordships, House
WS FIVEen

The majority judgment in the Court of Appeal was given S Parker
L.J., with whom Fox L.J. agreed. Parker L.J. recogahed that the
decision of Steva 1. hod been a discretionary onge~giog held thar the
Court of Appesl was entitled to review it because(the matter had been
dealt with very shortly by the judge and it has poiNpfer gone into fully

Parker L.J. began his judgment by sayfmg\that the appeal raised
questions of fundamental importance with_regard” to arbitrations. Then
alter summansing the relevant {ocis ang the RiStory of the proceedings,
he examned the three¢ possible degfors which might be reached by
the court on the clum mede by the Buve® in the ongnating swmmons.,
and the conwegquences whech each, oithose decsons would have o the
order of Steva 1. was allowed@e-dand. The first |11.h~.:|h|:.- decison was
that there was no contract ATAINThe second possible dectsion was that
there wus o contract but gt \did fo InCOrporate the JIHFIHEJ clause. The
thrd possible decissod Was that thefe wis a conlract and (i dd
imcorporale the dispuledwlat=se

The first possibledeeision would, he said, have two conseguences
The frst consgfugnc® would be o remove any basis for the sellers’
counterclaime=Lie second conseguence woukd be 1w render the |:|I_'F|1_‘|||'|:_|_'|
arbitration woud) The second possible decsion would also have two
consequences™"The hrst conseguence would again be o render the
['-:I'u.||l'aN arbrration voud. The second CoOnsequence would be 10 enable
the Soildrs [ prosecule Dy counterclam h the EI'I:._:JI'-l'I COUrt a clam
wrhithy, becauze of the need for leave o serve progess on the buyvers out
gf the junsdiction, awnd their mability, on the true facts, to obtain such
Itwve. they would nor have been able to PToscCulc N 4 SCPpardic acnan
here. The third possible decision would have the consequence that the
buyers, having been required to plead 1o the points of counterclam, and
0ty tnke a slep i the ;'-r.n.rl.'d*:ng- Begun I"f. that ;‘.Ii:aq,:mg_ would lose
thewr nght 1o obtamn o mandatory stoy of those procecdings under section
| of the Arbstration Act 1975

Parker L.J. considered that the consequences of hoth the second and
third possable decmons wowld cause mjustece 1w the buyers. Alter
quaoting Ocd, 25, r, T and (31, the erms of which | set out earlier. he
said. beginning at p. THlG:

“Chught the sellers’ counterclaim to be disposed of by 3 separate
action and, if so, why? There is in my view much force in the
contention that it should. The non-arbitrable issues will be disposed
of independently of the counterclaim, The resolution of the daim
will either dispose of the counterclaim or leave it alive on the basis
that there s ewther 4 contract without an arbitcaton clause or a
contract with suwch a clawse. Un the latter basis one would expect
the arbiiration o proceed, on the former it could pot. But i erther

i
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Mutsl Trade Lorpm, v. KEr Shappang Ca, (H. L0k ) P

case the buyers would be able 1o stop an actson i the courts here if
such an sction were launched alter determinaton of the ongmnating
summons. In the one case thev could do so by .||'|p|'!.'1ng for a sty
under section | of the Arbitration Act 1975 or possibly on the basis
that the sellers were not eniitled 1o withdraw from the pending
arbitration without the buyers’ consent. as to which see, per Mustill
1. in Qarar Petrolenm Prodicing Authornesy v, Shell Tniernaiongle
Perroleam Mogtschappy NV, [1982] Com.L.R. 47. In geesgther
case they could do so because the claim would sor fall within Order
11. Un what bBEss of justhee should they be n.]:_:prl'.-:_'l,l i Lthos® rnehits
merely because thev have resorted 1o the courts, wmeidalone can
decude the matter. 1o determne whether they hayEYasm or not? In
my wiew there 12 no suoch basik. the more paraculgrly when one
considers that. if the sellers had themselves githg € the originating
summons o oblaan 4 declaration that thesg w%s a coniract and tha
il contained an artatrabon clause, the fasl that the buvers defended
the claam could not. as | thimk, havgemabled the sellers o an or
start separate procesdings for hreaghe® conmtract.”

At p. TR2e Parker L.J. turned Wa\deal with the buvers' further
grounds of gppeal based on Ordeg=liNr. 19, With reference 1o these he
suid. ar pp. TRI-TE}

“Moving 1o the other ggowunds relied on by the buyers it appears (o
me that the tral of (he gounterclium might well delay the trial of
the ofigimating summonst which imvolves only the determination of
twi  short nog-Bebitrable  msues. by miroducing  issues as (o
repudialson d.nl‘l.;u_;e*'- afd p-.lu.lhll. we re Lald misfepresentation.,
all of whighrwre arbitrable ssues in an arbitranon which the sellers
hawe themselves initiated. in which the buvers have., subject o
jursdicthon™Showed their willingness w jodan and which the sellers
hawd\asked the arbitrators to hold in abevance F|.'|:|.11n_|; the outcome
of\the\non-arbitrable fssoes

St only would the contmmeed presence of he counterchum
Tepd to delav the fair trial of the non-grhitrable aoes, byt also i
Appears t0 me that there 5 much force in the comention that its
pursuil, if not iis mitmbon. s an abuse of process and vexatious
The sellers seck to use the rI__‘|.'II ity bring a eounterclaim, conferred
by Ord, 2K, r. (1 te litigate s clmim which they assert o be
artcirible and o be already the subpect of what on their view 5 o
vaid artatratron which, iof there is a valid arbirration. they could not
itgate dganst the buvers wishes provided that the buvers applied
tmeowsly tor @ stay and wioch. of there = no vald arbitrateon, the
sellers could not htigate here at all. Whilkst the mitation of the
chum may not Be vexatious, 5 pursmt o a pomt which wall result
in the buvers being deprived of the nght 1o insist on arbdiration if
the sellefs wre rght s, 0 this case. in my view both an abuse of
Priogess and vexatious, [0 s oan .|-|.H.'H'|-F"1 never. =0 [ar oS anyonse s
awarnre, |'lr|.“-|1|-:|.'-.|'.- made [0 loree a party with a bona hde claim that
the arbitration which the other party asserts fo be vahd is withowt
junisdiction, either to abandon that claim and accept both that there
i 4 contract and that o contiams an arbiranon clavse or w0 face
fngateon here of a clamm which. if he is rll.'_h'. aboiat the contrEct or
the arbatration clause, could not be lingated here without his
copnsent and which, as it seems o me, ought. i there is a coniract

United Kingdom
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el Rrme Vietal Trude UCorpn, v, Kate Shipping Co, 1H.LAE. 1) 1| - 1 WLR
Bt no arbitravion clagse, © be tred i Indp, Justice 0 my view Al A ook
demands that such an attempt shuld not be permitied (o succeed.,” ark
it tl
Mainly for the ressons contmned i the two passages from the (6)
judgment of Parker L.J. which | have thought it right to quote in full el
he concluded that the appeal should be allowed and the pomnts of whe
codfterclarm strwck owt, both under Ord, 28, 7. T(3) and Owd, 1B, £, 19 T—
At p. TA3a-C he referred to the Libere case [1985] | Lhovd's |-'I'.|.'|1 539, E B ihe
which Stevn J. had regorded as largely deciding the matier in favodisod 1o tl
the sellers, and expressed the view that it did nor compel him o feadh i
any different conclusion from that which he had reached on the fach.of sl
the present case 1551
Euarlier in bis judgment. ot p. T8le-g, Purker L., degling\whih the —
wider aspiscts of the case, sad that it would be undesirabie of partics righ
wene [0 e dsfoaraged Tnm -.|L"-'~\.'I|'5I|'II|'|_|.I QUCSTpONS 48 yumsdiction before CC EXph
gimts had Been mcurmed i an arbtratson for lear of CNPOSIE themselvies s
tr cowrl progtecchiigs o thes couniry. which ofuld\ mever have been =
brought agmnst them il thewr clom that here _wis no  arbitraton ardi
agpreement wirs altimuately proved 1o be cormeél alte
In his dissenting judgment Stooghton N ) NevGis coptent 0 assdme. diffi
withaml deciding, 1that i wias open 1o Uil of Appeal 10 review the D a1
juidge’'s exercrse of his discretion. G Jufher sccepted the submisssion pow
for the buvers thm the Lioberia cafe iddnot v dowsn any rule of law Cou
which provided the solutmm by b Y\nelum cuase. He made i elear that 1o r
he did mot share the view of Parker L1 that the scllers’ conduct in reqi
pursming their cluim agamsd e DTuyvers by means of o counterclaim in o
the buvers’ sction wis vegatiops’or an abuse of the process of the couwrt just
In this connection he sAdSNap. 774 E E in
Seewmi thal it Ssig whether there was o contract wirk af the heart
of the despufg e scilers very sensibly chanped 1ack :hr:n. servied mEr
thear pesipfs b Seountercloim in the action and gre content that the my
irhitrapenGhould bBe left in abevance., a1 anv rate for the ume i
hemppd From the sellers” podmt of wiew that seems o me an
cmihchidy suitable response 1o the buvers’ attiiude F F In_"'
Llowd's
LNer M fas judgrmedl Stadighton L.J. sel owl and evaluated what he of bath
n.'s‘m-;!nml s e matters o be rken ld account m the exercmse of the SUNTIE EX
o s diseretaon, He wad, at e TIE=TT9 The
lhe points of importance (o the exercise of the discretion seem to |_“!""":':':':I
me to be as follws. (1) The Arbitruton Acts show a settled c G ‘J“f.d ;
imteniion on the part of Parbament that anv application for a stay I purchas
must e made rl'nlmplll. and if it % not the r:._;;h-| to apply B kst L.P.R.4
(2} The means by which, ox | have held, that general principle can I':' Apn
be awvoided have rarely. f ever, been sdopted in the past, But Cralf Uk
then. so far as the books show. there has only been one occasion in three ye
the pusi where the same or o samilar situation has ansen. (3) I the i
rder o Stevmn 1. o allowed 1w stamd there wall be onlv one H H :m:l.u.
sulsianbive heanng of the maners i daspute bBEvween the r;lr!.u:'-. 1t iorm of
il 15 mol there may very well be two_ (4) The bavers were the first e Uy
o invoke the punsdiction of the English court. | do not accepi that supply
they were compelled to do so. since other courses were open 1o betweer
them. incloding the making of an offer to agree 10 an ad hoc G.O
submizsion. (3) 1t is already over five years since the dispute arose ArDural
By no means all of that delay can be attrtbuted 1o the buyers. It fact tha
—
ny e 3 o yry e B
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| W.L.R Metal Trade Corpa. v, hate Shigpiag Co. (H.LIE. W et e

ook the sellers two wvears 0 serve ther pomis of clam m The
arbitrotron. Huol the _'_'--,'rl-'u.l of time that has alresdy expired makecs
it the more important that the dispule 15 now resolved prampily
(&) It 18 1 my view hkelv that, on one side or both, there will be an
||'\-.|:._'|,||'| between the wilnesses required on & tral of the ssue
whether Théré win o coniract. and he Wilhesses required on the
e of damapes and any other ssee that may ariee. Or of any rale
the execulives of the parties who have to give personal attention
1o the conduct of the case are likely 1o be the same on all ssuss,
(7¥ If the English court tries all the issues in the cose. the bu§ers
may be deprived of ithe opportunity of having one or some af thinse
paues determined by arbitrators, in & case where n stay wobld e
mandatory under the Act of 1975 i application were gmgde af the
right stape. (8) Mr. Harris amd Mr. Barcloy havie sary  ereat
gxpericnce i deoding disputes of this kind. but So“et do the
judges of the Commercial Cowrt

Points (1) to (&) militate in favour of uphﬂl-.iiﬂ;‘.‘ the judge’s
order, point (8] 5 neotral, snd only  poml 1Y) favours some
alternative solution such as the buvers Gepk. Y hnd some logical
difficulty in deciding what weight to attribibefo that point. Sectwon
A1) of the Arbiraiion Aot 1950, el provides a descrebonary
porweT o stay an action in f@vour arbiration. i @lfedd allows the
court 1o grant a stay 1 thal & e iwrse whsch pestsce requires, amd
o retase ong il i o= ool Il:. contmest section | of the Act of 1975
regjuires he Coart 1o graml g 250 whether or ot that 1% 1he st
COUESE [0 Luke, How themucan f b an argoment aflecung whal
Justioe requircs in the peesen! cise, where there i g discrethion, that
in other cucumstanfed there would be a0 dscrehon

That arpumegiNGis miv roised or rested before us. and mav be
mere caswisiryl 5oV teave it out of acoount. Even so. there are n
my judement (estronger grounds for upholding the judiee's order
than for makmg anv such order as the buvers seek

In wigw Wi Yhe importance attached to the Liberia case [1985] |
Lloyd '@ Bep. 839 by the judge. and the reference to it in the judgments
af bogh\Eiapker and Staughton LJ1., | think that it is necessary 1o make
SUMTREERR T T leen of 1

Mac matertal facts of the Liberig cose and the history of the
pooctedings 1 are as follows. In March 1979 & Liberian compans
ciied L.P.R.C. ¢ntered into a contract with another party for the
purciase of o lurge guantigy of crode ol © be -!'.||l','l:_.| teodm Uee Ll
L.P.R.C. was owned and controlled by the Republic of Liberia (R.O.LY
In !‘.r"-'ll 1979 L.P R catered imi | copiract of aftremhiment with
Liulf Oceamie Ine, (G.0O.1L ). snother Libenan company. o provide owver

three years cargoes of crude oil o be carried by GO . up o 4 certan
fummum amount. The contract was (o be poverned by English law
and. as vaned m July Y79, ipeorporatéd the terms of the 1960 Exxonvoy
lorm of charter which included a London arbitration clause Lhsputes
arose under the contract os a result of the alleged failure of L.P.R.C. o
Aupply carpoes of the reguisite quantity, and the substantial gquestion
Between the parties was the amount of damages

Li.(L]. doubted whether L.P.R.C. had anv funds out of which an
aratration award agains! them could be satisfied. having regard o the
1act that they were owned and conirolled by, and financially dependeni
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on. R.O.L Accardingly (.00 1. invoked the arbitrabon clauss. nod
againsi L.P.R.C.. but against B.0O.L. on the basis that RO, L. was party
to the comract as the undisclosed principal of LPRC G.0O.1
nominaied Mr, Baker-Harber as their arbetraior and LP.R.C. later
nominated Mr, Hamris as their arbitrator. RAOL. did not nominate any
arbatrator of their own and GoUL .. purporting o act under defaoli
provisions in the arbitration clavse, nommated LP.R.C."s arbitrats® on
behall of KO L. as well. and cliemed (o proceed with the arbssragon.

In Movember 1983 RO L, and L.PR.C. a8 plamntiffs istusd=m-writ in
the Commercial Court in London against G0 1. s i défendant. Mr
Harms s second defendant and Mr. Baker-Harber o8 Yhind defendant
By the indorsement on the weit G0 1. claimed (e declarathon that
LPR.C and GOl were the only pariedQUto=bhe contract of
affreightment; (2) o declaration that the appeintmeat of Mr. Harris as
arivitrator for B.O.L. in an arbiiration betvweca (0.1, and RO L, was
null and woud: and (3] an impunction rest@ming all the defendants from
taking any {urther steps mn the arbitratiog

In January 1984 G OLL, treatng-iie indorsement on the wt as
peamts ol clom, v porns gof d®ence and counterclaim. H:u' thie
counterclaim G 0 1. claimed (| ddegtaranon that B O L. was party o
the contract of affreightmente [\ diimages against B.O.L. for breach of
contract (the clam which Ihl;:. Bad previously soughi 1o make in the
arbitration): (3} .||I|.'r||_|'|4-.qﬂ} [ 2). the like \]JI‘I'I..‘IEI."\ el LPR.C.:
and [4) damapes apafist BB L. in tort on the bosis that B0 L. had
wrongfully procured=the breach of contract by L.P.R.C

In February %54 the pluniiffs ssued a summons. expressed o be
without prejudige Therr nght, of the mamer was determined agninst
them. o apply or 4 stay of the counterclaim, except in respect of claim
{1}y abovel smder section | of the Arbitration Act 1975, Bwv that
surmmiofis Whe plamiies _.prllrl:lJ lor an ordef that =0 much of the
counterclomm a8 related o clwms (20, (1) and (4) above chould be struck
Ol P prownds. The hirst ground was that O L. was entitled to
soverelegn immunity. The second ground was that, pursuant 1o R.5.C.,
Urd 15, r. 5. or Ord. 18, r. 19 or under the inheremt jurisdiction,
plaims (2}, (3) and (4) in the counterclnim should be brought by a
separale ponon, Or were otherwise mn abuse of the procesy of the oot
The mamulis wlso apphed withoun prejudee 10 therr conltenbion that
RO L. weas mot party o the contract. (or (&) an order thatl so moch of
the counterclinm as related to clamms (Z), (2} and (2) should be stayved
under section | of the Arbitraton Act 1975, and (b) an order thas
considerannon of that apphcation should be adpourned wuntll after
determunation  of the GuesLang i sUvercign mmiunity, of whether
BR.OhL. wis & ukrty ton the contract. and o whether G0, 1. was enbitled
to proceed with claims (2), (3} and {4) in ther counterclaim

The summons was heard by Lloyd J. who dismissed it, subject to the
gquestion of sovereign immumity, which was left over o be decided later
i mecessary. Llovd 1. also adpourned the application for a stay under
section | of the Arbitrotion Act 1975 on the ground thai RO L. was not
entithed 1o o stav so lono as it was contending that it was not a party o
the contracl

K.5.C.. Ord. 15, 1. 2 and 5. provide so far as matenal:

X1y Subject o rule 5(2), a defendant in any action who alleges

that he has any claim or s entitled to any rehief or remedy against a
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phainaif 0 the wctbon in respect of any maiter (whenever and

FOWENEr ATESIAE ) MayY, Rsiead Of hnn_.!mu o separnie pCon, Make a
counterciaim in respect of that matter;

521 If it appears on the application of any party agumst whom
a counterclaim 15 made that the subject matier of the counterclaam
opught for anv reason o be disposed of by o separate action. the
court mav order the counterclam 1o be struck owi or mav order 1
to  be separniely or make soch other order a8 may be
l:'_'l!';,'n,';,]'.l.'l'll

tried

=

It will be seen that Ord. 28, r. T(1) and (3), which apply to actuns
begun by ongimatng summaons snd which | sct out earlicr, are in simglar
terms to Ored. 15, . 2(1) and 5(2) which apply to actions begunéy wif
and which | have sei our above

The plaintiffs appealed to the Court of Appeal [(OliyeT™abdd MNell
LJ1) which dismissed the appeal with costs. on the ground)that the
judge had not been shown o have exercesed his discretfon gl iny wrong
principles. Counsel for the plaintiffs. recognising that the judge’s
deczsion had been o discretionary one. submitied.thisd he had erred n
principle in four respects i armving at 11, TheArhsubmession was that
the ||_|.._1;.:|_-_ althoueh he ._||1pr{'r|.|ll_'|_| that ot same/stape Hete rnu_.:ill Cohmie
o point af which an apphcation for g Stay Mder sectson 1 of the
Arbitratson Act 1975 |1'|'.!.:hl have 1o he made, [mled lake the
mandatory terms of that section nlo SOommnt in consscdenng whether o
wias proper for o much of the coufitefeldm as related 1o clsms (23, (3
and (4] o bBe pursued a1 oll, TS submission was rejected by Oliver
L.J. i twis Eroiinds The frst grownd was that arbitratikon was not
A separale action withim the ‘meeiming of that CHPrEssnn i Opd. 15
rr. 2 1) The sechmd™ground was that, on the suthortes, o
party wno denies [he €Xiepte of AR arpiirabon agrecmcont cannoi, in
the same breath. rely™wpan the submission (o arbitration as entithing him
0 a stay. Therg keing thus no immediate impediment 1o the court
heanng the coptractlf# claim, there could be no reason in principle whey
that claim shobldd Be dealt with in sepurate proceedings

The sccouthsubmission for the plaintiffs was that the High Court had
an inbgrentepervisory Jursdiction over arbiftrations: that the power of
the couey to declare whether o person wils Of was not a party 10 an
Tou. g KTa | agrecment was an example o thai S TV IS jursdiction
ANRAT, when such

aft

i 5
and ML)

1 guesiion was submtied o the coort for decsion

W allbw a counterclaim r:'I.|:||'|:: 0 matlers ootside the ambat of that
pacsiion would “subvert the High Court's superasory  purmsdcion
Oiiver L1 fouwnd this submissien difficull 1o follow, However, he
repected i mm a passape which | think meris quotation in full He said.
Al P 544

"l am bound to sav that | know of no ground wvpon which the

question rased by the plantiffs in this case. namely whether they
e ofF are aol parties (o o parbicalar contrisc. can be elevated o the
status of some specuil form of proceeding., with special rules whach
cannot be “subverted,’ merely because the object of the exercse s
10 determine whether the plaintiff is bound by o comtractual term of
a particular type, viz. an arbitraton claose, It secms © me 10 be a
perfectly ordinary acnon for a declaration commenced in reliance
on the court's jufrsdiction o make declagrations, and the
mere fact that purpose 15 0 asceram  whether 111

e RETal

s oFf  nol
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s binding does not. in my judgment. pul it inlo
sacrosanct caggory of proceeding m which a
nol o be permitied o be made within the |,|r|;||n;||:':.;
principles applecable under Order 15

| confess to some sympethy wath the plunnils, who have wughl
10 COmMMmencos pr-.h.'.-.'a.';]:m!-p [or 3 stnctly lamated rurpse and now
find themselves presented with a very much wider claim which could
nid otherwise have been vennlated at all. Bur the fact s that they
have made a claim, and under Order |5 the defendants have a right

artiratsn
SOMTNE

clause
special
counterclam s

o make i counterclim. subject only 1o the provsions of rale (24
and o the court’'s power fo restrmn procecdings whieh) “aee
demurrable, abusive

vexatious or will embarrass the fur trisl o vhe
Scromn, Lnce agan. M Seems 0 me. one Comes back o the _Eu.jgr:'g
disciretion. Heé ooncluded that the contmoed pursut Jof thee
couAterclam would nol embarrass the fur trwal of the achon. and
the fact that the plaintiffs” limited object in sLirting the procecdings
n the nNrst |'I.|-\.|.' wias ool trested By fm As Bonclusive of the
UESTION whether the counterclamm would emberark the trial or was
an abuse dischoses, in my u-_‘l'.'_."l'l-\.'l'.'. FOMETTOINIA pr||1u|'|'l|-|.' |_'r|1|1|1|1!_r
this court to inlerfere
The third submexion for the pléings wos that o perman the
counterclaim 1o stand infringed theqpwhiciples upon which the Enghsh
court exercised jurnsdiction forctmers. If GO0, instead of
pounterclmiming. hod attempied tnastert theirr claims by original action
they wounld not have obtwmed I 1o serve the proceedings out of the
parssdiction. S0 far as the gontta®iual claim was concerned. the case fell
withmim Chrd. 11, r. [lc ot R the comart would have been wnbkely to
grant leave having regard) to the agreement that 'l""F'""'-"" shiould be
submnited 1o ariicalion™>S0 far as the clam m ort wais concerned. the
CisE wis -.|rr.p|_'4 ot withan the rule. the wore (if anv) G H T beem
commiited  abftthee, W Ry asked, should the delendants be
dallovwed 1o PR, By counterclaim, claims which they could pever have
pursued P dirdcr acthion ! UHiver 1. J. smswered this forensic Ljuestion
and thegchy Topected the submissaon which it was infended 1o Suppor
by savng that o plainofl, by becoming o litigant wathin the jurisdiction
subrimdd himself 10 the incidents of such litigation. including labality 10
fi comdpterclaim. Shortly afterwards he sad that the mere fact that the
stibgtonce of the counterclom coold not have been pursued by direet
Geion itf un malmhty 1o effect service wis not a ground of
prncaple compelling the court 1o conclude that the matter ought to be
dealt wath im separate proceedimngs

The fourth submission of the plaintiffs
havims chosen o seek arbitration m the ore place
allowied 10 procesd with o couwnteérclum inoonssient with arbAraion
Cilever L), rejected this submisson also on tso shon erounds. The first
ground was that defendants had indicated their willingness to have
the guestion of the amount of damapes submitted to arbitentson, if tha
wis whiat the pluinnffs desired

1% EEE

CrHIRSE)

MECIUsE

wits that the defendanis.

might ot later 6 be

11114

The siecond |_;r-.'-|.||1nl wis that. even i the
controciual countercimim was mmconssient wath the artraton. that could
il .||1p|l. iy the allernative cliaom | tort, amd 1
clarm which really lay at the roor of the case

wiis that alternative

The Liberia case |1985] | Lloyd’s Rep, 339, as s apparemt. differcd
from the present case in two sagnibicant wavs. First. GO L s counterclaim
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included & claim m ton, described by Oliver L. as really Iving at the
rool. of the case, which could not be decided in the relevant arbitration
procecdings. Secondly, the plamntifis (L.P.R.C. and R.0.1L.) had applied
for an order that so much of the counterclaim as related to claims (2],
{1y and (4) should be staved wnder section | of the Arbitration Act
1975, und that spplication, though sdjourned by the judge, remained n
being.

My Lords. this appeal raises. potentially at least. three questions for
determination, First, was the Court of Appeal entitled to imterfeps™wnth
the judge’s discretionary decision and substitute its own? Secondhy. H
w0, 14 vour Lordships” House in turn entitled to interfere wath(the\Court
of Appeal’s discretionary decision and substitute s own? Thindly if so,
what decision should your Lordships” House substitute?

With regard to the first question, as | indicated carhe "Parker L.J
(with whom Fox L.J. agreed) considered that the Qourt of Appeal was
entitled o reveew the 'legl." & detmon on Lthe i_;:rl.;lum.l that the maner had
heen dealt with by him very dvortly and had Mgl Been pone into Tullv,
while Staughton L.). was content to assume Nwithour deciding, that the
Lomert ol .-'l.|1l;1-|:ul was s0 enbitled.

I feel some doubt whether the crcufisiante that the matter was dealt
with very shorily by the judge, and‘vowld have been gone into more
fully, constitutes of itself an adequsig yround for entitling the Court of
Appeal to review the judge’s dection. However, it is unpecessary 1o
reach 4 conclusion on that gant because it appears to me that there
were i any case two othef grounds entithng the Court of Appeal to
interfere. The tirst groupd™s whdt the judge regarded the present case as
largely poverned by the\LibFria case. Having regard to the differences
between the two cuses to which | have refermed. | consider that the
jadpe ., in .“.ILII‘I!_' at wew, erred n laow, The Libere case was .,'-e:r!;mll:.
relevant amd .,!,-.‘ LATEN indicate later, afforded useful gudance m at least
one Tespec 4 B Yor the |ud|;|: iy treal the [ibera case as .:LrgJ.'Ig.
EOVETTINE s, ddcisson was, In my CRaEAacEn,  ROINE much oo far. The
swoond rraund 15 that the judge expressed the view thal there was no
menbimany of the matters put forward on behalf of the buvers. |n this
resgetl Poonsider that the judpe was plainly wrong. | say that because
ang oMSthe matters pul forward on behalf of the buvers was that., if the
Blup’ was (0 decwde that there was a concloded contract and that
sontaned the dispated clawse, 1 would be unjust 1o the buyers if an
order were made wihch |I|:rl|:|-.;_'.| them of the opporiunity to obiain a
mindatory stav o the counterclam under section 1 of the Arbitration
Act 1975, In myv omenion that was a matter which clearly had ment. and
the judge crred m principle m not recogmising it and dealing with i1 os
such.

With fegard o the second gquestion | consider, with great respect to
thi majriy i the Court of Appeal, that. in exercming their own
discretion, they erred in principle in theee ways

The first way in which | consider that the majority in the Court of
Appeal erred in principle was in taking the view that a counterclaim
made wnder Ovd. XK. v, 71, ought oot o be allowed (o proceed in &
Cise where, if the defendants hsd hr-.mg_l:ll! i separate action msiead of
making a counterclaim, they would mot have been able 1o obtain leave
0 serve process oul of the jursdicnion under Drder 11, In My Cpimien
the terms of Ord. 28. r. 7(1) and (3}, are inconsistent with this view in
two wavs. First, the words in brackets in rule 7(1), namely. “whenever
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and however arming are =0 wide as to show clearly that the rule is
intended to extend 1o cases i which, f & scparate acton were 0 be
broughi. leave 10 serve process oul of the junsdicton under Crder 11
mighi not be obtainable. Secondlv, rule 7(3) deals with cases where ithe
subpect matter of a counterclarm 1 such that it ought. lor one reason or
another. to be disposed of by a separate action. That must mean. in my
VIEw, il separate aChion en thie High Court {or rhilulhl:n. A county coart
in which the subject maner of the counterclmm can be nlnpmpﬂ ol
efiecnvelv. |1 cannol mean a sEparaile athion in whch, b:.- reason of The
imehility of the |1l.|||1'I|If\. i obian leave 10 SEfve Process ol of ha
jarisdiction, the subject matter of the counterclaim canmol_b& lﬂi:?pl;hﬂ]
of eflectively

The second way in which | consider that the majorty inihe Court of
Appeal erred in pninciple is in treatimg an sction Yor oithe kind of
decluratn sought by the buvers in this case. namelw, o Qeclaration thai
there was no arbitration agreement between the parfies. a= being (to
adopt the words of Cliver L. in the LidheRastase) some special
secTosanct catecpory of proceeding i which™a coenterclamm 18 not o be
permitied under the ordinary pomncaples ipphceble under Ched. 28, 1. 7
Haver L. i the Lifbera case. wheps Uitwelevamt rules were Und. 15,
. 1) and 5{2). did not considenCths Spproach 0 be justibed and |
agres with him

The third way i which | aisider thar the majorty i the Court of
Appeal erred in principle Bon\cegarding the conduct of the sellers in
making their counterclaiprasi\yexatious and an abuse of the process of
the court. In my view (there 15 no good ground for categorising the
sellers” conduct in &Y Wwaw' since the sellers were entitled 1o make a
counterclaim undeg Qrd )28, r. T 1), subject alvways 10 the provisions of
rale Ti(3)

On the bdsl that the maponty i the Court of Appeal erred m
panciple i YE Three ways which | have indicated. vour Lordships’
House 1§ emibed o mmterfere with thesr descretionary decson and
subsiinmeNLsOwn

{“men. therefore. to the third of the three CfuesTacHs which | sad
cachigr were rased. polennally ar leasa. by this .I.|'If.il.'ill namelv, what
wrtlervour Lordships Howse should substitule for that of the Court of
Appeal

: Each ol the parties has, 4% 1l seems T me, 4 legiimaie inieres wihuich
any arder made should protect The buvers' interest @ that, in the
event of the court deciding, on the tnal of the onginating summons, that
there was a contract and that it imcorporated the disputed clawvse, they
should be able 1o apply for a mandatory stay of the countercliim under
wection | of the Arbitration Aot 1978, The buveri woold |owe that r:t:hl
if they took & step in the proceedings begun by the wellers’ countereladm .
for mstance by serving poants of defence 1o counterclaim as directed in
the order of Stevn 1. The sellers’ imterest 5 that. m the event of the
cournt deciding, on the inal of the ongmating summons, that there was a
eonreact bot i did not InCOrporite the dispuled clause, they should be
ahle 1o pursue ther cognterclum in the huvert sction

The majorty i the Court of Appeal recogmsed what | have
described as the buvers’ legitimate mierest and made an order wiach
protected it fully, They did not, however, recogmise what | have
deseribed as the sellers '.'|:p_:||||1:|..1[r_' interest. On the contrary, ther view
wisx Fhat the sellers” counterclnim was vexatioas and an abase of the
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carly that the rule 5
ate action were o be

ctio all, by @ separate acthon
: n under Order 11 | have already, in considering whether your Lordships’ House was
» with cases where (he

enttled o interfere with the Coorl of -"l,'|'|Fh:'.ﬂ| ¢ diserenonary decision,
ght, for one reason or given my ressons for holding that the majority in that court erred i
hat must mean, in my FI-J'I.I'II.'IT'H'. in taking the wview of the sellers’ counterclaim which they dad
biy in a county court ) take, | proceed, therefore, on the basis that the sellers, as well/as the
| can be dl!pi‘ﬂ.i:d of E B buvers, have o legimmate inierest which reguires proteciyomn
ch, by reason of the O that r\-;::.,||..,-|‘. seems 10 me that the order of the Cowrtfof Sppeal,
8 process out of the that the points of cownler clairm should be struck out, canngt be'sastaimed
B camnot be disposed It cannot be sustained because, while it protects the buyes' Jegtimate
interest, it desirovs the sellers’ legitimale intercsid e only way in
which both interests can be protected is by an drder)that all further
{ ¢ proceedings on the sellers’ counterclaim, save Jn'\soofaf s it relates 1o
their claim for a declaration, should be stayef\penthing the decision of
the court on the originating summons. Them, if the coun decides that
C..2) some special there was 4 contract and it incorporated Edisputed clause, the stay
Saaciate i AR o De can be mamtained and the sellers’ sub@agive claim can be dealt with in
under Ord. 28, ¢ 7 the pending arbitration proceedings. \ANematively, if the court decides
rules were Urd. 13, that there was a contract but it did"mal incorporate the disputed clause,
o be justified and | I D the sellers will be 1in a posiioneia Jpph‘ for the stay o be lifted so as io
enable them to pursue their coumgrclaim
Under Ord. 28, r. T3)%n grder for the stay of a counterclaim can
only be made if it appghars 15°The court that i1s subject matier oaght 1o
be disposed of by a feparase action. In such a case an order for a stay
would come within <ihe expression “such other onder as may be
E g cxpediemt” at thé gndwof rule 7{3). For the reasons which | gave earher,
however, it dofs(nol appesr to me that the counterclaim mn thas case
ought to bf dipdsed of by a separate action. so that a stay of the
counferclaimseannot be ordered under role 7(3). The coun., however,
his am Tiherent jurrediction to order o stav ol procecdings wWhen jusice
0 réguires., and your Lordsinps House should, in my OpnIon. CXETCISE |
thag ;lm wdiction in this cote —
It Was argued for the buvers that, if the court decides that there was
8, cintract but it did nov incorporate the disputed clause, it would be
wrong 10 allow the sellers to pursue thenr coumterclaam in the buayers
action because, in the absence of the disputed clause, the contract on
which the sellers would be founding ther clnm would have no connecton
':.“ i that, in rhe with Enfgland @t all on the .;l:-;.lfr.lrn. il Wik a coniract msde and
biig summons, thar O G intended 1o be performed in India, and anv proceedings in respect of it
puted clause . they should be brought there. That amounts to an argument that, m the
-'E'l.ll'lTL‘I!cL:um_u_MH cwenl contemplated. any stay imposed should e be bited bat showld
;l!ﬁl{u:n:;:;j?fnﬁ‘ r.'1'l'!1illr: in force on the pround that an Englikl court was not forom
e divactecl “_; cofiveniens for the determination of the sellers ‘hul'lh[dlln[:'-'l." l.'I.:ilﬂ'I.
1 the: event of the : In my wview it would not be right for vour Lordships’ House to
ExXpress an opmeon on the gquestion of forum convemens al thas stape
%, that there was 4 H H The questicn may never anse lor decision and, if and when it does, &t
@, they should be will have to be decided by reference to the situation as it exists a1 that
Eme
For the reasons which | have EIvER, | would allow the upp{:ﬂ_ s
aside paragraphs 2 and 3 of the order of the Court of Appeal of 30
March 1989 and substitute an order for & s1ay ||| ["11,-' e |lers” counterclaim
in the terms which | sugpested l;':lr]l.l:l.';‘
|-'-'|!'I-1"-|!II'FI'- House and below are concernid. it seems to me thil counsel

WL Vigisl Tende Corpn. v. Kate Shippimg Co. (H.L.(E- )i ':ﬁ'—
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should hoave the opporunity of being hesrd with regard to the right
order 1o be made after judgment has been delivered

Logp Ouver oF Aviserros, My Lords, | have had the advantage
of reading in draft the speech delivered by my noble and learned friend,
Lord Brandon of Cakbrook. | agree that. for the reasons which he<has
fiven. the appeial should be allowed and the order which e A3s
proposed showld be substituted for paragraphs 2 and 3 of the"Brdee ol
the Court of Appeal

Logn Crorr oF CHIEVELEY My Lofds, the central |'h.:li1'lli i thas case
can be reduwced to & very simple gquestion. The sellers have commenced
arbitration proceedings against the buvers in this“Ncotniry, Both the
contract. and (if the contract exssts) the arbitrete® agreement, are
disputed. Meither the porties. nor the dispute. \bdveainy connection with
this country. the only possible connection”weathSthis country bemng the
disputed arimtration agreement. The buvers have taken the only sensible
course open o them., whch B o copmene® procesdings in the English
court seeking o declaraton that @esurbitrators have no  Junsdiction,
PeeCiiise [hefe Wwiis no armieation wEresment between the parties ]'hcg,-
then fodfd themselves Lided wWithed \Counterclam by the sellers. who are
I.|L|r|,:_' sdvantape of 1he prsceemings =0 brought by the h|.|!r-e::r'-. e order
o establish jurisdiciion hese Nin the event of i I|:':r||__' held that there =
fo arhitration agreement, in)a case which in that event would have no
connection with this/Coumrey whatsoever. The guestion s whether the
sellers should be permutigd to proceed in this way

[ have 1o suwibal ] iind this o most remarkable way of proceeding. |
huve never bEdNof such a thing being done before. That is not. of
course., of jtsefl & pood reason for stopping it but it 5 a very good
reason for examining i very carefully indeed

The) podge held thiat the sellers should be allowed to proceed m thes
wily, Hut | agree with myv noble and leamed fnend. Lord Brandon of
(hkhrook. that m so hddmg the jodge erred m the exercse of his
juresdiction. He did so because he mistakenly thought that the Republic
aof Eiberin cise [ 1985) 1 Lloyd’s Rep. 539 governed the present case, and
Wal there wais no merd on the buvers conlentbons. The Court ol
.'I.F"rll.'.ll siruck out the counterclaim under Ord. 18, . 19, as bemng
veEaionas and an abuse of the prrocess ol the court. | do mot think that
thit wis ryght. because the counterclaim was avthonsed by Ord. 28,
r. (1), To me, the cemral guestion s whether the coumerclaim should
nevertheless be strock oul wnder Chd. 28, ¢, T(3). on the ground that
ourght 1o be dsposed ol by 3 separate action

In my opmion., the counterclam should be struck out on that ground
Of course., if there 5 held o be a valid arbitration agreement, it does
not matter, because in that event the buvers. who in those circumsiances
wish the maiter to go o arbitration, wall be entitled o apply for a
mandatory stay of the counterclarm. Agam, f on the buyers’ summons
there 15 held o be no vabld arbetrabon agresmenl Peciuse there 15 no
I1|ml|n_~_' contract between the prbrties. g o does nod matler, because
then the counterciomm will faal any evenl Eat of of 5 held thai.
whether or mod there 13 4 nding contract. 1t contams no arbrirateon
agreement. 1 matters very much indeed. In those crcumstonces, the
arbitrators would be held o have no junsdiction and that will be the
end of the arbitration; but the scilers can then clamm that they have
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founded jurisdiction in the Enghsh court by serving thewr counterclaim.
and that the matter ought 0 b proceeded with here, although, with the
illeged arbitration agreement oul of the way, the case has no connection
-.p..ﬁﬁ this junsdiction whatsoever., and the wllers have onlv founded
|u;|=,..j|-:|;|||r. by commencing A lgal (i A R proceedings under an .-IIf_u:_'.;l
artmtrabion agreement which has been held nod o @xist I|1|.':r|:.":. m
practice compelling the uvers to take out their orginating SUMMONS, @O
providing themselves (the scllers) with the opporiunity 1o
counierclam

As | understand the posIlIonm, the remainder of vour |.|||-.h|'.:FH-;
consider that this stuaton can adequately be dealt with by staying “vhé
counterclaim. Certamly. that poes some way towards doing se.bfeatise
il this sstwateon develops. it will be open 1o the buvers themih ask for
the stay to be continued on the ground that there = some other clearly
miare appropriale lorum where the countercinom showldNoefried in the
imterests of justice and of both the parbies. But o i nng 80" be forgotten
thal an apphcation Bor a stay on the growund of fofam non conveniens

werve [hieaf

will notl succeed samply becanse this countgf S ndl the uppropriaile
forum. It has w be shown that there & som&other junsdiction which s
cicariy more appropriie. hometimes (hereWsNio junsdiction which s

particularly appropriate:; if so. the apph&atiimdor a stay wall fail, and the
proceedimngs  will allowed 10 progeedhhere, where, ex hvpothesi,
jaresdiction has properly been foufded see Ewropean Asign Bank A.G
v, Pumjab end Sind Bunk | 19520 Uloyd's Rep, 356

wow this makes perfecilyl gond sense where wrnsdiction has been
tounded here in the ordinary Yagson the basis of service of proceedings
upon the defendant withymglesyumsdiction. or by the arrest of a ship. It
mary alsn make goodd&Gemse Yo osome cases and in which junsdiction s
tounded under Opde 3. r. 7(1). by counterclaiming in proceeding:
commenced here |"l‘_'- the other party But, to me. 1t does nol make good
sense where jurgditedn has been founded in the circumstances | have
descrihed . I'|-."|||-L".-'u'|'-. ol mvokime an .|I!|.-g|,'|| arbiiration clause which has
been held (uaf\ 10 exist. thereby compelling the other party o hitignoe
here which \otherwise he would and then taking
.||_1'-.1|i[.Jg:' of those proceedings 1o make o counterchaim. | for my part
do ring Mpdk that the rule was ever intended 1o be used for that pPuUrpiss
TRET in my opimon. jusi the sorl of case m whech the coun showld
cxeremse (he jurisdiction conferred upon it by Oed. 28, ¢ 7(3), to strike
Qi the counterciaim on the ground that it ought 10 be disposed of by a
wparate actson fti=r thiz gase lof sermiice ol
|1r'-"':-'|-"|-'|||'|!."" ion the buvers erther mside or outside the |u:|l-\.\_‘|||_'||. ifi, Ihiere
was nothing o stop the scllers from proceeding m this way, instead of
counterclurmimg, In those circumstonces the buvers, in the event of i
peang held that there was no binding arbitration ageeement, could hagve
chillenged the jurisdictuon of the court in the sellers” action or, {ailing
that, could have asked for the proceedings to be staved on the ground of
OTUm non Convenicns

Pz

never  have done,

all. it WnE |:||1|'||_'|

I do non consider that it is possible 1o proceed on the basis that the
scllers have o legitimate interest which requires 1o be protected by a stay
o proceedings. | seems (0 me that so o hold begs the gquestion in the
case, tor i presupposes that the coort wall not strike out the counterclaim,
It proceeds on the basis that. because the sellers have sucoeeded in
tounding jurisdiction under Ord. 28, r. (1), they have without more
lcguired & lemtimate interest which précliudes the court from exercising
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relation o one pafbeni and on one occosion o redaton o
ynother in the course of giving dentsl reatment hbe adminisiered
3 pencril anscsthenc, and ke fabed to have 1 socond dental or
medhical pracutiener appropriately trened and experienced in
the use of annesthetic drugs present with him o adminsier tha
peneral onaesthetic. The dentist™s case was that on the occasions
in question he had not administered o general ansesthetic b
had uwsed mtravenows sedatwon n acoordance with the proper
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! s power 1o sinke oot the counterclaim under rule 7(3). With all A O 1
[ respect, | do not agree. The question i whether the court should _ Hf-":-l
| exerciie that povwer. In my opinion, for the reasons | have given, it I:ll":t”ud-mm-
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practice. The commartee found the alleged facts with regard to Anacsthesis
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