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LORD KEITH OF KINKEL

My Lords,

| have had the opportunity of considering in draft the
soeeches to be delivered by my noble and learned friends Lord
Oliver of Aylmerton and Lord Goff of Chieveley. | agree with
them, and for the reasons they pgive would allow the appeal in the
garnishes proceedings and discharge the Mareva injunction.

LORD BRANDON OF OAKBROOK

My Lords,

For the reasons contained in the speeches of my noble and
learned friends, Lord Oliver of AyvimeUgfediRihgdgny Goff of
Chieveley, with both of which [ agree, | wmpaggnfuoﬁgau appeals.



LORD TEMPLEMAN
My Lords,

This appeal rzises an important question: when there s a
conilict between an order of an English court and an order of a
court of a [oreign state whersby a2 debtor is compellable under
English law to discharge his debt by payment to a third party and
is compellable under fnrm;n law to discharge his debt by paym
to his creditor, thus rendering the debtor liable to pay the
debt twice over, in what circumstances should the English L
deler to the [oreign court thus removing the danger ble
payment but thereby preventing the third party from en g an
English judgment debt against the creditor? [n the phesent case
the debtor is the appellant, Shell International Petrg
("Sitca™, the creditor is the R'As al-Khaimah
("Rakoil™ and the third party is the
Schachtbau-Und Tiefbohrgesellschaft m.b.H. ("[.
English company resident in England. Sitcg
owe Rakoul L5, 54.83m. and interest for

Deutsche

supplied by Rakod 19

Sitco :n the state of R'As al-Khaimah State”). Rakoil was
ncorporated in the State and is n t in the State. linder
Znglish private international law r he debt admitted o be due

from Sitco to Rakoil is situate
creditar of Rakoil for sums e
by which N.5.T. can obtain €
whersby Sitco will pay t
Rakoil. The payment b
arder will, under En
paymeni, the debt o
ta D.5.T. pursuant
the extent of t

gland. N.5.T. i1s & judgment
g U.S. 56.8m. The only way
ayment 15 by a garnishee order
the debt which S5itco owes to
c8 to D.5.T. pursuant to the garnishee
aw, discharge to the extent of the
v Sitco to Rakoil. The payment by Sitco
e garnishee order will also discharge, 10
yment, the judgment debt owed by Rakotl to

MN5.T. A garm order has been made but not implemented and
hitco now the garnishee order to be discharged because the
wivil the State has ordered 5itco to pay the State. 1
the g order s discharged D.5.T. will not be able 12
anforge Ng judgment debt against Rakeil. [f the garnishee order is

not ftarged 3itco may be obliged o pay twice over unless the
: ourt of the S5tate relents or unless Rakoil pays the English
ment debt due Irom Rakeil to D.5.T. Sitco argue that a
nishee order should not be made if in the result Sitco may be
@dﬁll!ﬁd by the conjoint effect of the order of the CEnglish court
and the order aof the Clvil Court 1o pay twice over. D.5.T. argue
that it is the duty of the English court to enforce the judgment
debt owed by Rakoil to D.5.T. under English law without taking
inta account the order of the Civil Court. This raises the
question of principle. D.5.T. alse argue in the alternative that
having regard to the conduct of Rakeil, the 5tate, the Civil Court
and 3itco, it is proper that the English court should expase Sitco
ta the risk of paying twice ratifer than condemn D.5.T. not o be
paid at all.

The State is an independent soversign state situate on the
sputhern shores of the Persian Gulf. The State is represented by
the Ruler. All the issued share capital of Rakoil belongs to the
Ruler; the affairs of Rakoil are supervised by the Crown Brited Kbmgdom
behallf of the Ruler. By an agreement dated 23 May 197P4Yhe of 34



concession agreement”) the State granted a concession for the
exploration and exploitation of oil in an area of the territorial
waters of the 5State defined by the concession agreement.
Pursuant to the concession agreement a well, known as B-l was
drilled and  disclosed the presence of hydre carbons. Under the
concession agreement the S5tate through Rakecil was liable 1o
contribute to the cost of the drilling of well B-l but only if the
well produced commercial gquantities of ol defined as 15,000
barrels per day. Rakoil was not asked to contribute and duj not
contribute to the costs of well B-1. By an agreement ("the
assignment agreement”) dated | September 1976 @uncnrpnmm

an operating agreement ("the [376 oper ment”) the
holders of the concession, then a Ew%m

represented in these proceedings by D.S.T ed tn :ir:ﬂ !m"l:h:r
wells and the State through Rakoil becam itled to interests in

those wells and became liable 1o pay
expenses of exploration whether or
Further wells were drilled, some
by Rakoil, but in 1978 the Sta:

oportion of the costs and
ose wells produced oil
ibutions to costs were paid
all contributions towards

exploration cCosts The o sion agreesment to which the
assignment  agreement other later agreements were
supplemental and the operating agreement included the

following arbitration cla

"1 All @:: arising in connection with the
interpretat r application of this agreement shall be

Ima.l.lr undlr.r the rules of conciliation and arbitration
Isternational Chamber of Commerce by three
arl:t appmnuﬁ in accordance with the rules.

he arbitration shall be meld in Geneva, Switzerland,
shall be conducted in the English language."

N @n behall of the consortium accordingly referred to
irration in Switzerland claims against Rakoil and the 5tate in
espect of contributions to the costs of exploration. The 5State
@-mi Rakoii challenged the jurisdiction of the arbitration tribunal on
% the grounds that the assignment agreement and the [%76 operating
agreement and subsequent supplemental agreements ought to be set

aside Decause, it was alleged, the holders of the concession in

§ [976 had falsely represented that commercial quantities af oil had

been established and that substantial quantities of ail had been
discovered as a result of the sinking of well B-[.

The rules of conciliation and arbitration of the International
Chamber of Commerce which were incorporated in the relevant
arbitration clauses provided, inter zlia, that

" « + « the arbitrator shall not ciéase to have jurisdiction by
reason of any claim that the contract is nuil and void or
allegation that iz is inexistant provided that he upholds the
validity of the agreement to arbitrate. He shall continue to
have jurisdiction, even though the contract itself may be
inexistant or null and wvoid, to determine the respective
rights of the parties and to adjudicate upon their claims and
pleas.”

The arbitration tribunal zppeinted tbhited Kmgdemermine the
application made by 0D.5.T. determined tiRggetBeof s4bunal had



jurisdiction, that the allegations of misrepresentation were
unfounded, and awarded D.5.T. on behalf of the consertium, against
the State and Rakoil jointly and severally 10.S. 54,635,665, and
interest from 30 June 1930 until payment. The final award was
dated % July 1930,

Switzeriand, where the award in favour of D.5.T. was made
on & July [!980 is a party to the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards ("the New
York Convention™ adopted by the United Nations Conference
International Commercial Arbitration on 10 June [1938. Eﬁ:nun%
of the Arbitration Act [975 defines an “arbitration agreeme a
an agreement in writing to submit to arbitration present o re
differences capable of settlement by arbitration and o 5 4
"convention award" as an award made in p e O an
arbitration agreesment in the territory of a stateﬁ%vﬁan the
United Kingdom, which is a party to the New ‘f@ onvention.
Section 3 of the Act of 1975 provides that: \

"f1). A Convention award shall . . . é?n resable -
fa) in England and 'Wal epther by action or 0
the same manner as h d of an arhtrator s
enforceable by wirtue en 26 of the Arbitration

Aot 1950: & - .
(2}, Any Convention faw which would be enforceable
under this Act shall eated as binding for all purposes

on the persons een whom It was made, and may
accordingly be r%. n by any of those persons by way of
defence. set atherwise in any legal proceedings in the
nited King nd any reference in this Act to enforcing

award shall be construed as including
referenc o felying on such an award.”

5 of the Act of [975 enforcement of

Cnnvtn% ard shall not be refused except in ce=rtain specif:

cases . n f which applies to the Convention award dated & Jul

= 1 G

"An award on an arbitration agresment may, by leave of the
High Court or 2 judge thereci, be enforced in the same
manner A3 a judgment or order to the same effect, and

where leave is so given, judgment may be entered in tarms
of the award.”

On 2 July (986, Bingham J. granted D.5.T. leave to enforce
against Rakoil the Convention award dated & July 1980 in the
same manner as a judgment and ordered Rakeil to pay to D.5.T.
the sum of LLS. 34,635,664 rtogether with interest of LS.
$3,77%,366.49 accrued to 30 June 1986, On 25 February 1987
Leggatt 1. refused an application by Rakoil 1o discharge the order
dated 2 July 1986 giving D.5.T. leave to enforce the Convention
award as a judgment. An appeal against the decision of Leggatt
1. was dismissed by the Court of Appeal [1987] 3 W.L.R. Ip3d tihgdom
John Deonaldson M.R., Woolf and Russell L.JJ.) on 2% March lﬁ
e

Accordingly for the purposes of this appeal D.5.T. must be tr er?r grss
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as a judgment creditor against Rakoil for the sums specified in the
order made by Bingham J. on 2 July 19%é.

In the meantime litigation in the State had taken place.
Immediately after D.5.T. liled on 7 March 1979 their request for
arbitration which resuited in the Convention award dated 4 July
1980, the State and Rakoil began proceedings dated 3 April [979
against Vits_Exploration BV, (the original operator under the
concession agreement) and against D.5.T. in the Civil Court of the
State. On 1 December [979 the Civil Court gave judgment in

these ermss @
"The court hereby decides to: Q.

1. Rescind the agmm:n@ted 23 July 1976
between the plaintiffs and gefendants (sic)

1. Order the def 5’ to pay the sum of U.S.
51,626,891.23 w0 'I: fis;

 H Order e-ndanu to pay the sum of
Dirhams Hﬂu% to the plaintiffs;
b, Th further decides the defendants have

no rig claim any amounts of money from the
plaingt nder any arbitration proceedings; . . . "

D.5.T. @nt submit to the jurisdiction of the Civil Court.
Section 32{1 the Civil Jurisdiction and Judgments Act 1932
provides judgment given by a court of an overseas country
i any ings shall not be recognised ([

4) the bringing of those proceedings in that court was

the courts of that country;

L

A Ccontrary o an agreement under which the dispute (n
@ question was to be settled otherwise than by proceedings in

By section 32{2) of the Act of 19%82:

"Subsection (1) does not apply where the agreement referred
to in paragraph (a)l of that subsection was illegal, void or
unenforceable or was incapable of being performed for
reasons not attributable to the fault of the party bringing
the proceedings in which the judgment was given."

On 25 February 1937 Leggatt ). applying the Act of 982
and relying on other matters which [t is unnecessary 10
particularise dismissed an application by Rakoil for |eave to serve
on D.5.T. a writ seeking 1o enforce against D.5.T. the judgment of
the Civil Court. An appeal against this decision was dismissed by
the Court of Appeal (Sir John Donaldson M.R., Woolf and Russell
L.J1.) in their judgment of 23 March [1987] 3 W.L.R. 1023. Rakoil
have not appealed 1o this House. The order of the Civil Court is
accordingly of no effect in this country.

D.5.T. seek to enforce the judgmentUditbt Kingtiom D.5.T. by
Rakoil. By R.CS5., Ord. 49, r.l of the ﬂ“@e fie Supreme



Court where a judgment creditor has obtained a judgment for the

payment of a sum of money by a judgment debtor and -
"any other person within the jurisdictien (" . . . the |
sa,rnishu"] i5 indebted to the judgment debtor, thq_ Court
may, . « « order the garnishee 0 pay the judgment creditor
the amount of any debt due . . . 10 the judgment debtor
from the garnishee, or as much thereol as iz sufficient to
satisfy that judgment . . . "

)
By Ord. 59, r.d:

"Any payment made by a garnishee in compliance wi

order abselute wunder this Order . . . shall be lid
discharge of his liability to the judgment debmr@ the
extent of the amount paid. . . ." . -

ed to the
D.5.T., has

" In the present case the garnishee, Sitco, is
judgment debror, Rakoil. The judgment cr

nbtained an order that Sitco pay D.5.T. the a ue from Sitco
to Rakeil; payment under this order will di the liability of

Sitce ta Rakoil to the s#xtent of the pa?%
The debt fram Sitco to R m%a 58 as a result of 1

aurchase by 5itco of ol dfh?!f&% to Sitca in the 5State.
The purchase agresment [ACorpges itco's general terms and
conditions for f.o.b. sales of -:ts and {aedstocks dateg |
January (938, Condition 5 gr d {or payment to be made in
linited States dellars again oil invoices to banks designated
by Rakoil. Dy condition

"The validityg struction and performance of the
agreeiment governed by the Law of England anc any
dispute or rence between the parties in connection with
the agr nt shall be referred to and determined bv
arbitr, under the [aternational Arbitration Rules of the
Ly ourt of International Arbitration.”

By\ynvoices dated |8 June [986 and 29 June 1986 rendered

i t of oil supplied to Sitco payment of the aggregate sum

Q . 56,853,051.23 was directed by Rakoil 12 be made by Sitco

our separate amounts 10 Drown Brothers Harriman & Co. of

w York to accounts in the names of Rakoil, the 3tate and the
&Gu Board of the Srtate.

Applying English rules of private international law the debt
due from Sitce under the inveices was situate In England and was
subject to the jurisdiction of the English court because the debtor,
Sitco, was a company incorporated and registered in England.
Accordingly, the debt was liable 1o be the subject of a garnishee
arder in favour of D.5.T.

On 2 July 1986, Bingham J. made an order restraining
Rakoil from removing outside the jurisdiction debts due to Rakoil
from any person within the jurisdiction up to U.5.58.5m. ©On 25
July |93& the order was amplified by restraining Rakoil -

"In particular from directing, accepting or receiving Paiteteingdom
of the debt or debts due or to become due to them Page'6 of 34
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Sitco or any other company or corporation resident in
England and Wales."

As a result of that order it was unlawful for Rakoil to receive
payment from Sitco of the sums totalling U.5. 54,343,051.23 and
interest due under the invoices and it would have been a contemp?
of court lor Sitco to make payment to Rakoil. The order made
by Bingham J. was intended to prevent 5Sitco from paying Rakeil
pending proceedings by D.5.T. for a garnishee order directing Sitco
to discharge 5itco's debt to Rakoil by paying D.5.T. the sums due

under the invoices in reduction of the judgmen t payable by
Rakoil to D.5.T. Sitco informed Rakoil and tate and the
Civil Court af the English proceedings and Order made by
Bingham 1.
On 30 March [987 the State, esented by the Crown
Prince, began proceedings in th 1 Court against Sitco,
Tclaiming U.S. 54,843,051.23, on ¢t nd that Rakoil in selling
oil to Sitco had been acting on b of the State. Sitco did not

submit to the jurisdiction
renresentations to the Civi
the Civil Court had no |
English law and n w1
agreement and {urth

he Civil Court but made
t in which 5itco submitted that
won in view of the incorporation of
the arbitration clause in the sale
esented that 5itco were unable to pay
because of the or made by Bingham J. in the English court
On 12 April 19 ivil Court gave judgment agains: Sitco for
the amount u:'.f': oy the 3tate, interest and costs

On | 1 1987 the State advised Sitco:

that the Government is not prepared to consider any
er dealings with 5Sitco until Sitco honours its cbligation
pay for condensate already lifted and we do not accept

| advise you thar until such time as payment is elfected
the Covernment will not consider any further sales and will
not enter into any commercial dealings with Sitco.”

§ that you are unable to pay these monies now long overdue.
L 4

On |2 August 1987 the Civil Court arrested the vessel New
London then in port in the State and announced that the vessel
would be detained until Sitco paid to the State the sum of LLS.
54,843.051.23 interest and costs pursuant to the order made by the
Civil Court. The MNew London is owned by a Panamanian
corporation unconnected with 5itco and was mortgaged to 2 New
York bank. The MNew London was under charter o Shell Trading
(Middle East) Ltd. an associate of, but a separate company from,
Sitco. The Charter expired about 15 October 1987. Shell Trading
(Middle East) Ltd. protested 1o the Civil Court that State law did
not permit the arrest of 3 vessel for 2 non-marine debt which was
nat the lability of the owner or charterer. In evidence in thess
proceedings it appears that Shell Trading (Middle East) Ltd. rely
also on the Riyadh Agreement to which the State is party; the
State lawyers repiy that the English translation of the agreement
is not accurate and that in any event the Riyadh agreement is
subject to the customary law of the State. The "New London"
remains under arrest.

United Kingdom
Page 7 of 34



On 7 July 1987 Hobhouse 1. made a garnishee order
directing Sitce to discharge its debt to Rakoil by making payment
to D.S5.T. in part satisfaction of the judgment debt due from -/
Rakoil to DS.T.  Sitco appealed against the garnishee order; the
appeal was dismissed by the Court of Appeal [1988] | Lloyd's Rep.
164 {Lloyd, Nourse and Woolf L.JJ} on 29 October [987. Sitco
mow appeal: to this House against the making of the garnishee
arder. “re

The present position is that 5Sitco have been ordered by
English court to pay D.5.T. and Sitco have been ordered b
Civil Court to pay the State. [f neither the English Court n
Civil Court gives way Sitco must either pay twice '-'ﬂl.l.l or
run the risk of both the English court and the CivN_JZLourt
enforcing payment .

—,

D.5.7. submit that the English court is b ¥ section § - |
of the Arbitration Act 1973 to enforce the ¢ award dated |
% July 1980. Nevertheless the particular enforcement by
garnishee order confers on the court a @ tion o make or
refrain from making the order. That di then must be exercised
judicially but one powerful reason for t rt declining to make
a garnishes order must be that ¢ nce with the order will
prejudice the garnishee. D.5.T. su hat prejudice arises not bv
wirtue of the gamﬁ"l_ee order 4 y reason of the oppressive
conduct af the Stare and the ourt; for the purposes of the
present procesdings the Stagel usés the name of Rakoil or uses |t3
Jwn name whenever (T sui convenience of the State. D.5T.
allege tat the State oil were in breach of contract by
refusing to conting W contributions to the cost of ol
exploration and w reach of contract by refusing to submut
to and accept arbifrateh; the allegations of misrepresentation were
false and were Youn to be false in the course of the arbitration
proceedings resuited in the convention award:; the threat to
cease bus ith Sitco amounts to commercial blackmail and
should & sgegarded. D.5.T. further allege that the Civil Court
lacks i v and independence; its judgments are intellectually
threaffbare; the arrest of the New London amounts to hostage
I%lﬁd should be disregarded. D.5.T. submit that it is in the
l erm interests of Sitco to resist the demands of the State; in

light of the labyrinthine relationship between oil producers and
I distributors it is safe to assume that the State and Sitco will
come to terms; the reputation of the State will not be enhanced if
the State continues to be brutal to Sitco and the reputation of
Sitco will not be enhanced if Sitco are seen to give way to the
State; in practice Sitco will not suffer as a resylt of the garnishee
order. 5itco submit that if the garnishee order is enforced then
the Civil Court at the behest of the 5tate will by one means or
another, secure that the State (s paid. Sitco will pay twice.
DS.T. will not be paid by Rakoil but by Sitco. Sitco submit that
in order to save S5itco; an innocent bye-stander from the danger of
double payment the garnishee order must be discharged.

In my opinion where there s a conflict of law relevant to
garnishee proceedings an English court should first decide whether
the circumstances are such that English law requires the English
court o assert exclusive jurisdiction or whether EnglpitediKingdom
requires the English court to acknowledge the existence Paged of 34
concurrent jurisdiction exercisable by a foreign court. I by
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English law the English court is required to assert exclusive
jurisdiction then in my opinion the English court should proceed to
reach a decision based exclusively on English law, ignoring the
possibility that a foreign court may or will also assert jurisdiction
and ignoring the conseguences to the garnishee [f the foreign court
exercizes s jurisdiciion in & manner nconsistent with the
garnishee order.

As an example of circumstances which would require the
English court to assert exclusive jurisdiction, take_ the case of the
Vice Fresident of Ruritania who buys and takes delidery in England
of British aircraft but defaults on the pug price. In an
action for payment the Vice President to the English
jurisdiction but loses the action which r n a judgment debt
being entered in favour of the Briti facturer and against

the Vice President for the sum of £ ‘The Vice President has
opened an account in London wi ranch of an English bank
which also has a branch in Ruri The British manufacturer
seeks to garnish the credit baj& mounting to EZm. of the Vice
President in the London bra the bank. The President of
Ruritania threatens to clo the Ruritania branch of the bank
unless the bank pays to ice President in Ruritania the credit

balance £€2m. The % tan Civil Court claiming jurisdiction
because a resident o 1tania is involved gives judgment against
the British bank { m. The British bank does not submit to

the Jurisdicttun Ruritanian court. In the event of this

unlikely me e l:rtgllﬁh court, it seems to e, could not
under Eng!.t ) decline to make a garnishee order. The only
l:nurse ::n,:l the bank, if obliged to pay twice, would be to urge

ercial and diplomatic channels the need for Ruritania

1at, consistently with the practice of {riendly nations,

should not exercise its jurisdiction with regard to events

ook place whally in England. The assertion of exclusive

u:‘mn by the English court in this case would be necessary in

er to prevent the arbitrary frustration of an English order by a

oreign resident. The claim to exclusive jurisdiction would be

founded on five marerial circumstances: first the contract between

the Ruritanian Vice President and the British Manufacturer iz a

contract made and to be performed in England; secondly the Vice

President submits to the jurisdiction of the English court; thirdly

the contract made by the Vice President with the London branch

of the bank is a contract made and to be performed in England;

{ourthly the debt sought to be garnished is situate in England;

fifthly the British bank does not submit to the jurisdiction in
Ruritania

In Martin v. Madel (Dresdner Bank Garnishees) [1906] 2
26 a garmushees order was sought against the London branch of a
German bank which held as security money deposited by a
customer of the bank with the Berlin branch of the bank. The
customer did not submit to the jurisdiction of the garnishee
procesdings and the deposit constituting the debt from the bank
was incurred, situate and payable In Prussia. The English court
refused o make a garnishce order because it was the law of
Prussia that if the customer sued the bank in Berlin they could
not set up in answer to the action that they had paid the amount
claimed under a garnishee order made h{r ﬁQc nﬁllisl'l court.
Vaughan Williams L.J. said at page 30: UJnited Kingdo
Page 9 of 34
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"I must therefore decide this case on the ground that it
would be inequitable to order the bank to pay the money to
the execution creditor when that payment would leave them
still liable to an action 0 recover the same debt brought in
a competent court at the foreign place where the parties
reside”

[n Swiss Bank Corporatien v. Boehmische Industrial Bank
[1923] | K.B. 673, judgment having been recovered against a
fareign corporation which submitted 10 the jurisdiction, a garnishes
order was made attaching a debt due from a Londen bank 12 @
foreign corporation. At pp. 631-632 Strutton L.J. said this: %

"There 5 no doubt that a debt or liability iﬂ:g’:@ ny

country may be discharged by the laws of that ¥, and
that such a discharge, if it extinguishes the d diability,
and does not merely interfers with the rer Or COuUrse -
of procedure to enforce it, will be an e Answer 10

the claim, not only in the courts of MEtN\ZDuntry, but in

every other country. This is the law Qf\§ngland, and is a
principle of private international éadnp:eﬂ in other
tse in this country?

couniries. Does this debt of E9
Tt i3 4 sum held by a banker 5 resident n  this

country, for his customer ot pavable wuntil it is
demanded in this country. | view that 15 a debt arising
in this country and situat is country. [ can understand
the reluctance of a n court to acknowledge the
validity of a judgme gvered in this country where the
gebtor 15 notT subj where by the foreign law he is not
subject, to the s\of this country. For instance, many
foreign cuuntﬁ@ o not recognise the English method of
L]

service out jurisdiction. 1f a wriz, or notice of the
issue of r is served upon cne af their subjects they
dtcl:nt$ mise the writ or any procesding based upon
izz b foreigner appeart 1@ a wrif, and takes part in
an and sa submits himsell ta the jrisdiction of our
coag? d obtains a benefit by so doing, | am not aware
éﬁﬂy foreign country declines to recognise the validity

-::I’ 2 judgment recovered against him. That is what
appened in this case."

This case illustrates the willingness of an English court to
t exclusive jurisdiction where the debtor against whom a
garnishee order is sought has submitted to the jurisdiction.

In 3ea Insurance Co. v. Rossia Insurance Co. of Petrograd
[1924] 20 Lloyd's Rep. 308, 309 the Court of Appeal refused 10
make a garnishee order. DBankes L.]. distinguished the decision in
Swiss Bank Corporation v. Boehmische Industrial Bank [1923] | K.B.
673 in these terms

"The material distinction between that case and the present
is that in the Swiss Bank case the debtor had submitted to
the jurisdiction, and the judgment on that ground was one
not only binding in this country but one which by the
comity of nations would be accepted as binding by the

courts of a foreign country. Not so the judgmmt&r-l 'Eh
nit jngdom

the present garnishee proceedings are founded. N

it a judgment in default of appearance, but it is a R@GSAP Of 34
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which can be shown to have been cbtained in the absence
of any proper service upon the defendants. [t is, therefore
a judgment which would not be recognised as binding in the
courts of any foreign country."

In the same case Scrutton L.J. at p. 312 said this

"English courts do not recognise the wvalidity of foreign
judgments where the defendant is not 2 subject of, or found
in, the foreign country, or has not rﬁ:@ the foreign
jurisdiction by appearing, or by express a ent. Mor do
foreign tribunals recognise English out of the
jurisdiction on a foreigner where he ot appeared, or by
agreement submitted, to the jursi n the case of the
Swiss Bank Corporation to whi were referred, the
defendants though out of the iction had appeared in
the English courts and advantages by their-
appearance. [n this case fendants have not appeared,
and | do not think the f at they have allowed judgment
to be entered agai m can bind persons in other
countries who desir rt that the English court had no
jurisdiction 1o give\ ent against them."

golovers'  Liability Assurance Corporation
collins and Companv [1927] A.C. 35 this
a Russian company taken over by the Soviet
into liguidation had nevertheless submitted to
the English court through an agent. This House
granted ishee order in respect of a debt owed by an English
nsura to the Russian companv and Lord Sumner

' judgment obtained against the Russian company

Finally, in
Limited v. Sedewld
ouse decided §
Lovernment W @

according to the current of English decisions, foreign courts
of justice may expect it to give effect. The expectation is
not one of fact depending on the probable conduct of the
courts of this or that country, but i5s one of law, based upon
the consideration for the judicial proceedings of other
countries, which legal administration, wherever situated,
ought to adopt and observe in the intersst of justice
generally.”

ﬂl! :
$ "The main gquestion s whether the judgment is one to which,

Lord Semner also said at p. 112

*As for the view, that foreign courts generally cannot be
axpected to recognise judgments obtained here under specific
legislation and particular circumstances, that raise an
arguable doubt as to their validity, [ do not think that this
is 3 pground for a discretionary refusal to make the
garnishee order absolute, when once it has been decided
here that such judgments have been regularly obtained after
an effective submission to the jurisdiction on the part of
the defendantss In that case [oreign courts ought to
recognise the judgments, and we must presume that they
will do so. It is not justice to the garnishor to deny him
his regular remedy for fear that, 46 other, the
garnishee, having passed beyond t@af [73&;% of the
courts of this country and the prgtgﬁtinn which the



garnishee order will always here affard him, might find
himself caught in some foreign court or country less willing
than should be the case to recognise those obligations which
arise under the so-called comity of nations. The risk to the
garnishes, which it is inequitable to expose him to under a
garnishee order absolute, must be a real risk. . . A mere
speculative or theoretical hazard will not de."
71l It seems to me that, consistently with the authorities, the
English court must first determine whether the English -:':Iu
should assert exclusive jurisdiction over the debt sought fo
made the subject of a pgarnishee order. 1f so, the ga.rmsh:e
ought to be granted; but if the circumstances are ."-m:h
English court acknowledges the existence of concurrent ;u !lﬂﬂ
and there is a real risk that a foreign court will \gxé&
concurrent jurisdiction and enforce payment in a fo !:'Ell.ll'ltr}'
against the garnishee, then in the exercise of it etion, the
CEnglish court may decline to make a garnishee o

self whether on
make is an order
urt o "ECU'!HIH ang

=) In each case the English court must
pnn::ple and precedent the order it prop
which the LCEnglish court expects a f[ore
iccept within rne conventions of comi international practice.
1 so the English court will assert exhlu¥tve jurisdiction. There is
no escape from examining in z the circumstances which

give rise 1o a possible conflict o
"q] The circumstances o
peculiar. It is clear th
that the Civil Cowurt
S5tate. In mvy opini
ignore the claims
o plausible =x
and Rako:l ofeg

present case are disturbing and
il is the servant of the State and
n no signs of independence from the
English Court is entitled and bound to
isdiction pur forward by the Civil Court.
tion was offered for the breach bv the State
abligation to accept arbitration of a dispute
with DS.T plainly fell within the jurisdiction of the
arbirator et the Civil Court endeavoured o usurp e
jurisdict the arbitrators. NG plauslbls sxplanation was
r- the assumption by the State of the rights af Rakoil
¢he cuntract with Sitce or for the refusal of the 5tate w0
= the arditration reguirements of that contract. Yet the
Court endeavoured 10 wusurp the jurisdiction of the
trators.  Finmally, the order of the Civil Court for the detention
the New London, a vessel belonging fo innocent third parties is
contrary 1@ the established laws and practices of maritime
countries and appears to be contrary 1o the maritime laws of the
S5tate. Coercion threatened by the State against Sitco is matched
by the coercion of the Civil Court in seizing the Mew London. In
the light of all these facts | am not.satislied that the Civil Court
is able or willing to assert its integrity or independence against
the State and | conclude that the orders of the Civil Court should
be ignored. | reach this conclusion with reluctance and regret
because it involves Inescapable strictures on the conduct of the
Civil Court and creates difficulties for S5Sitco in view of the
threats uttered by the State.

r

7% . Since drafting this speech [ have read a draft of the speech
to be delivered by my noble and learned friend, Lord

Chieveley. | do not agree that the existence of a relljﬁﬁew?
Sitco paying twice is the only or is a superior criterion; eg

gdom
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such 4 criterion would be to accept coercion by a foreign state
and a foreign court. My noble and learned friend accepts that an
order of a foreign court should be ignored if it could not "properly
be regarded as an order by a court of law at all, but should
rather be regarded as an act of executive power by the State and
sa should be categorised with commercial pressure and as such be
irrelevant <o the making of a garnishes order absolute," In my
opinion, in deciding whether to claim exclusive jurisdiction and to
ignore the jurisdiction claimed by the Civil Court, the exorbitant
nature of the jurisdiction claimed by the Civil Court is relevant
and the conduct of the Clivil Court is relevan
claimed by the Civil Court was exarbitant
the order made against D.5.T. usurping the j
Rakoil and the State to arbitration; seco

the order made

against Sitco in favour of the State which not a party to the
contract with Sitce and in usurpation yurisdiction; thirdly, in the
order detaining the "New London" w was grossly exorbitant. In
addition to these three instances o rbitant claims, the conduct
aof the Civil Court is inexplic on the basis that the Civil

"rival affidavits" which pr a plausible case toc the contrary.
Of course there is a real/fisik\that Sitco may be held liable to pay
the debr a second time t to the order of the Civil Court.
But, for my part, nclude that this House should not be
influenced by the t of the State or by the coercive detention
of the "Mew L [ would uphold the orders made by the
experienced c ial judges of the Queen's Bench Division and

Court is not independent uiEL tate; there is nothing in the

—

& Loeds,

Court of ApE | gnd | would accordingly dismiss this appeal

LD&Q.WER OF AYLMERTON

| have had the advantage of reading in draft the speeches
prepared by my noble and learned {riends, Lord Templeman and
Lord Gaoff of Chieveley. | gratefully accept and adopt their
analyses of the facts and the issues raised by these appeals. The
critical issue identified by Hobhouse I. in the garnishes
procesdings was whether there was a real and substantial risk thax
Sitco might, if the garnishee order were to be made absolute, be
compelled to pay the same debt a second time. As a matter of
fact, it is beyond doubt that there is some risk. Whether rightly
or wrongly as a matter of the comity of nations, the courts of the
State quite clearly do not and will not recognise that the debt
which is due to Rakoil and which the 5tate claims as due to it is
capable of discharge by payment under a garnishee order made in
this country. Whether rightly or wrongly as a matter of
internationally recognised maritime law and practice, the State has
taken and continues to take steps by way of arrest in aid of the
judgment which it has obtained against Sitco in its own courts
This is not a matter of theory or speculation. The risk has to
this extent materialised.

[n considering, therefore, whether, as a matter of discretion,
the garnishee order should be made LReckKingda® are two
questions which require to be answered. FiPugetérefBding clearly



some risk of double jeopardy, does Sitco demonstrate a risk of
sufficient substantiality to justily withholding the crdinary process
of execution of a regularly obtained judgment in favour of D.5.T.7
Secondly, even assuming the substantiality of the risk, does the
circumstance that the jecpardy arises from a judgment against
Sitco cbtained only by the exercize of an exorbitant jurisdiction
require that it should be ignered or discounted?

That 5itco does in fact have property capable of being
identified and subjected to a process of execution in the Gul
states appears now o be clear, but there is an acute conilict @
avidence with regard to the question of whether the judg
abtained by the State against Sitco will be recognised and sning
irn other states of the Gulf. It clearly cannot be reg
decisively established but | am not, for my part, ::umru
evidence that the risk can properiv be said to be, r.i L.

put it [1988] | Lloyd's Rep. 164, 170, "a rlﬂr@-‘ fairly low

level” The arrest of the "™New Lﬂ!ﬂﬂﬂ" am strates the
determination of the 5tate to pursus any rem hich it regards
as being available to it and | cannot in th-: irdumstances regard
the risk that Sitce may be compelled | process to pay
snder the judgment obtained against it than substantial.

What is entirely clear how Nis that the risk, I it
becomes translated nto a.[:T:LI:EI.l be so translated a5 the
result of an exorbitant claim iction which transcends the
Sounds of what, at any rate /# IJ_-m [Aw, are considersd o be
generally accepted m:r?r"lﬁ a3 t the udgment 5 not one which
has any :rﬂspect af bei ognised or enforced in an English
Cayrt ar, think, in a r court which E.I:Etpt! those arinciples

of prwatz nttrnan@ w which are applied in this country. Is

it, therefare, 0 b ed? To put the matter in another way, 15

there a4 conclus p sumption of |aw that the execution of a
regulariv obt gment which, according to accepted gprinciples
af private . tmnil law, would be generally recognised as

sffectivelyd giscCharging the garnishee's obligation to his creditor
will in treated, whatever the evidence may show, as being
univer ognised?

*

iy Lords, | know of no authority which has gone 12 this

@ When, in Employers' Liabilitv Assurance Corporation Lid.
R edgwick, Colling & Co. Ltd. [1927] A.C. 99, 106 Lord Sumner
‘Peferred to the expectation of recognition of an English judgment
as being not one of fact but of law "based upon the consideration
for the judicial proceedings of other countries, which legal
administration, wherever situated, ought to adopt and observe In
the interest of justice generally” and observed (at p. 112) thar
foreign courts ought to recognise regularly obtained judgments and
that "we must presume that they will do s0," | do not read him as
propounding anything more than a rebuttable presumption or as
postulating a rule that evidence of the actual stance taken by a
foreign court is irrelevant and to be ignored in the assessment of
what he evidently regarded as the principal question, namely,
whether there is a real risk that the garnishee will be compelled
10 pay twice over. Had he had that intention, the answers which
he gave lat p. L1l) to the doubts which had been propounded by
Scrutton L.J. in the Court of Appeal would have BERN Bﬂ%

g51
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at all that the risk might be self-sought or that it was pr



incapable of estimation. Thus in Swiss Bank C tion  v.
Boenmische Industrial Bank [1923] | K.B. 673, 683,the garnishee

order was madé absolute not because there was a presumption that
the regularly obtained judgment against a party who had submitted
@ the jurisdiction would be recognised by the courts of
Czechoslovakia but because the evidence was "guite insufficient to
show that the garnishees run any serious risk of being obliged to
pay over again in Prague or elsewhere”,

The actual existence of proceedings here for the
recovery of the debt sought to be garnished i @f the features
which renders this case unique. Were th eedings such as
would, in accordance with the recogni iples of English
private international law, be recognised orced by the courts
of this country, theres could, | concei no doubt that the
court's discretion should be exerc) minst the making of a
garnishee arder absolute. Does | e any difference that the
foreign judgment of which ‘ ee stands in peril is one
which, according to Eng mestic jurisprudence, has been
wrregularly obtained as f the exercise of an exorbitant
jurisdiction? CET‘I:B-I:H].:I’ as the garnishee is concerned it
does not. Howewer irr ly, he will, as a result of the order
being made absnlutes ::crmp:].l:ﬂ to pay the same debt twice

over and it sweet e pill not at all to be told that one such
payment has be egularly extracted from him. On the other
hand, there i3 ral reluctance to recognise that the ordinary
process of ion of a judgment regularly obtained in this

COUNTY C rustrated by the action of the judgment debtor in
subject garnishee to pressure :n another jurisdiction in a
manne ch our jurisprudence dJoes not recognise as legitimate.

Fnr@ art, however, | do not think that it would be right ™o
all disapprobation of the conduct of the judgment debtor to
eigh the consideration of the injustice likely to be suffered by
e garnishes, who is no party to the dispute between the debtor
nd the garnishor and whose involvement arises simply from the
accident of residence in this country which has arovided rthe
requisite element of situs for the debt which is sought o be
garnished.

It has to be recognised that a debt is a species of property
which may be recoverable by legal process from a debtor in maore
than one jurisdiction and it would be entirely inequitable that the
garnishee should, by process in different jurisdictions properly
conducted in accordance with the local law, be compelled o pay
twice over in order that a judgment with which he has no
connection whatever should be satisfied at his expense. [f the
reality is that this is likely to be the result, the fact that the
particular foreign legal process is not one which commends itself
o our jurisprudence is really immaterial. It canmot, in my
judgment, simply by virtue of its non-conformity with the accepted
norms of private international law, be esquated with mere
commercial pressure.

The [eature of the case, however, which has given me most
concern - and It is a4 second feature which renders this case
unique - is the virtual identification of the judgment debtor with
the State in whose courts judgmtnt againbinited Kingdeme has been
cbtained. The circumstances in which PagerEerdass against
Sitco were commenced and in which jud:;ment was obtained and



the fact that the proceedings wers in breach of a clearly
expressed arbitration clause, inevitably raise a serious doubt
whether the court which pronounced judgment can in any real
sense be regarded as independent of the judgment debtor itself, a
doubt by no means allayed by judicial reasoning which, to English
eyes, appears rather less than convincing, to put it no higher. It
is, indeed, by no means clear that the judgment cbtained by the
State in its own courts has been regularly obtained even In
accordance with the law by which those courts are regulated. The
possibility has, therefore, to be faced that what the court in
England is confronted with is no more than [legitimate execut)
action under the cloak of [egitimate legal process [ @
judgment, however, that cannot, on the evidence, be reg

clearly established and in these circumstances the
consideration, a3 (1 seems to me, s that there (3 and

serious rizk that the legal process, whether legitimate é T, will

be recognised and given efiect to in other sta the Gull

where Sitco carries on its business and that 1'1: It in lts
property being subjected to process of ue:u e. If that
occurs, then D.5.T. will have satisfied its | at the =xpense
of Sitco, an innocent third party absolutely no
connection with the dispute between D qa}tm[ and whase

traded with Rakeotl and is resident That seems to me 2
wholly inegquitable result and o cannet regard with
squanimnity. ITwven accepting, th ref that the jurisdiction of the
Civil Court is, as my noble a arned friend, Loerd Templeman,
Mas observed, three times ¢xorfifant, | am unahle to agree that
disapprobation of the exefc of such jurisdiction should weigh
more heavily than the nd substantial risk to the garnishee
and should lead to sk, because resulting from exerbitant
jurisdiction, being 4 ignored. | accordingly agree that Sitco's
appeal in the garryi proceeding should be allowed. [ would also
discharge the a Inpnction for the reasons given by my noble
and learned + Lord Gof! of Chieveley, and | agree that the
implieg u ihg for which the appellants have argued, is not a
matrer ; i is open for consideration on this appeal.

*

$ COFF OF CHIEVELEY
@ y Lords,

The facts of the present case have already been set out in
the speech of my noble and learned friend, Lord Templeman. |
would be guilty of repetition If 1 were again 1o explain the
background of the case. What [ propese to do is to refer to the
relevant facts as | come to consider each issue in the case. But
before | come to those issues, [ wish to set out in some detail the
course of litigation between the parties, and the grounds of
decision in the courts below. [ should also state that | propose to
adopt the abbreviations used by noble and learned friend, Lord
Templeman, to describe the various parties involved.

anly involvement resylts from the ac El; at it happens to have

As appears from the speech of my noble and learned friend,
there have been three lines of litigation in the present tnited Rimgdom
firsz, which is now largely of historical interest, was “PEGE 6 of 34
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with the award made by the arbitration tribunal, dated & July
1980, whersby the arbitrators awarded D.5.T., on behalf of the
consortium, a sum of U.5.56.635,664 against the State and Rakoil
jointly and severally, together with interest from 30 June 1980.
On 2 July 1986, Bingham J. gave leave to D.5.T. t0 enforce the
award against Rakoil in the same manner as a judgment, and
ordered Rakail to pay to D.S.T. a sum of ULS. $3.614,10.49, being
the amount of the principal sum awarded together with interest
accrued to date. Rakeil applied to discharge the order. On 26
February 1987, Leggatt 1. refused the application; and on 25
March 1987, the Court of Appeal dismissed an | by Rakail
from that decision. @H

The purpose of D.5.T. in obtaining
¥as to set the scene for a garnishee o
Sitco to Rakoil could be garnisheed
satisfaction of the judgment debt
litigation which then ensued was i
converged before your Laordshipg
concerned with proceedings f

r of Bingham 1.
herehy the debt of
s0 applied in part
akoil to D.5T. The
parts, which have finally
The first part has been
thjunction, sought by D.5.T. to

ensure that the debt of Sit akoil was not discharged and so
remained available to be ishesd. The second part has besn
concerned with the garni roceedings themseives.

On 2 July 1% hen he granted leave to D.5.T. to enforce
the award again oil in the same manner as a judgment,
Jingham J. i injunction restraining Rakoil from removing

sutside the jufisdiction debts due to Rakoil from any person within
the jurisdicgio p to US $3.500,000. [t was then however
conside: _ D.5.T. that this injunction might not be in

suffici ide terms to prevent Sitco from paying its debts to
Rakoi so a few days later, on 25 July 1986, D.5.T7. obtained
fro ham J. an order that the injuncticn applied in particular

ain Rakoil from directing, accepting or receiving payment

$!ht debt or debts due or to become due ta them from Sitco eor

ny other company or corporation resident in England and Wales.
0.5.T. gave notice to Sitco of the injunction granted on 2 July,
and of the order of 25 July. It is not in dispute that the
injunction as so framed was effective to prevent Sitco from paying
it debts to Rakeil, because any such payment with knowledge of
the injunction would have constituted a contempt of court. An
application was made by Rakoil to discharge the injunction. The
application was heard by Bingham J, The ground upon which it
was made was that, on the basis of affidavit esvidence placed
before the judge, the debt payable by Sitco was payable outside
the jurisdiction, and that (relying in particular on the decision of
the Court of Appeal in [ntrace Ltd. v. Notis Shipping Corporation
[1981] 2 Lloyd's Rep. 256) such an injunction should not be granted
if the debt is payable out of the jurisdiction. Bingham J. rejected
that argument. He considered that, since the debtor (Sitcol was
registered in England, the situs cf the debt, which is determined
not by the place where the debt [s payable but by the place of
resicence of the debtor, was also in England. Accordingly, there
was an asset in England to which an injunction could attach; and
the Intraco case did not require him to decide otherwise. He
therefore dismissed the application. That decision was also the
subject of an appeal to the Court of Appeal, which was heard by
them at the same time as the appeal {romUthitediteqddnieggatt J.
refusing Rakoil's application to dischargepRinaiags 34.'s order

"



granting leave to D.5.T. to enforce the award in the same manner
as a judgment. On the hearing of the appeal, Sitco appearsd as
intervener, and introduced evidence which clarified the position
with regard 1o the two shipments of oil which were the subject
matter of the relevant debts, and the arrangements for payment of
those debits.

The judgment of the Court of Appeal was delivered by Sir
John Donaldson M.R., with whom Wooll and Russell L.JJ. agreed.
He briefly dismissed a suggestion that the debts in guestion wer
not or might not have been assets of Rakeil He said [1987
W.L.R. 1023, 1038:

"Shell say that the supply agreement under which L@w
the oil was between them and Rakoil and the inviny
raised by Rakoil. There may indeed b
arrangements between Rakoil on the one
government of R'As al-Khaimah and th

., Gas Commission on the ather, wheresby iI%is accountable
to the government and to the commy for part of the
receints of Shell, but the svidence not give rise 1o any
Joubt but that Shell’s indebr was to Rakoil as a
srincipal.” Q

and the
al=Khaimah

iie then turned to consider the on whether the indebtedness
of Sitco constituted an asset Rakoil situated within the
jurisdiction. He held, apptylr@lt English law governing <onflict
of laws, that it was; and he| a%e held that, |f the garnishee order
were o be made absaly payment was 1o be made to [D.5.7.
thereunder, the ind:bte%- of Sitco would be discharged for all
purposes. At that :. f course, the Civil Court of the State |
had not vet Eive ggment against 5Sitco In respect of the
relevant debt lowed that, on the issue of discretion, Sitco
could, before ourt of Appeal, only rely upon the commercial
pressure be ercised upon them to pay the debt to Rakoil
This was ed By the Court of Appeal as irrelevant. The
. tlaster olls said at p. [040:

gmmercial pressure s o be distinguished from double

] ardy bv legal process and does not, in my judgment,
provide any reason 1o refrain from upholding the injunction.”

@ That judgment was delivered on 2% March [987. On |2
April [9%7, the Civil Court of the State gave judgfment against
Sitco in favour of the State, in respect of the relevant debt. On
& May, the matter came back before the Court of Appeal, and |
their attention was drawn to the changed circumstances, on the
basis of which the court was invited to discharge the injunction.
This it declined to do and it declined also @ make the
continuation of the injunction subject to the giving by D.5.T. to
Sitco of a secured undertaking in damages; but it decided {contrary
to its previously expressed intention) to grant leave to Sitco to
appeal to your Lordships' House, though it considered that the
garnishes proceedings should be considered by your Lordships'
House at the same time. To achieve that objective, it was
decided that a stay of execution imposed on D.5.T.'s judgment
against Rakoil should be lifted to enable D.5.T. to ciniteshééngdom
garnishes proceedings against Sitco, but that the stay shopihe8 of 34
reimposed if the garnishee order should be made absolute. [t was
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further ordered that the garnishee proceedings, and any appeal
therefrom to the Court of Appeal, should be heard with expedition.
Accordingly, D.5.T. commenced the garnishee proceedings. They
obtained a garnishee order nisi on 1% May 1987. Staughton .
made an order on 17 May that, if the 5tate claimed to be entitled
to the debr due from the garnishee, it should attend the hearing
and state the nature of its entitlement; but the 3tate has not
responded to that order. Sitco's application that the garnishee
order nisi should not be made absolute was heard by Hobhouse 1.,

who gave judgment on 7 July, exercising his discretjon in favour of
making a garnishee order absolute. An appeal e Court of
Appeal by Sitco against that judgment was in the Loang
Vacation. On 29 October, the Court of Ap vd, Nourse and
Woolf L.J1.) [1988] | Lloyd's Rep. 164 dlsm% e appeal Sitco
now appeals to your Lordships' House agaipst™Sbth decisions of the
Court of Appeal, in the injunction proceedifigs and in the garnishee
procesdings. :

&Ertu to cbserve the grounds

to make a garnishee order
rt of Appeal dismissed Sitco's
e first the judgment of Hobhouse
set, that the judgment of the Civil
o wvalidity in English law: it had no
" international law or in English law: it
réise an extra-territorial jurisdiction it did
was exercising jurisdiction contrary to an
trate, despite the f{act that the 5tate was
dvantage of a sale contract made by their agent
Rakoil, the same time ignoring the arbitration clause in
that ent. Against that background, he considered two
submgys (1) that he had no jurisdiction to make the order, and
f?!%@lt. if he had

It is af some importance
upon which Hobhouse 1. d
absolute, and upon which
appeal from that decision
J. He recognised, at the
Court of the >tate h
jurisdiction over 5i
was purporting to
not possess:
agreement t
seeking to

jurisdiction to make the order, he should
cige his discretion not to do so. On jurisdiction, the principal
ent advanced was that Rakoil were trustees for the State of
money recelved from 5Sitco as the price {or the oil, because
the oil was up to the moment of delivery the property of the
State (and/or the Gas Commission of the State), and on that basis
the court had no jurisdiction to make a garnishee orcder, because
the debt was not beneficially owned by Rakoil but by the State.
Hobhouse I, however concluded that the relationship betwesn
Rakoil and the State did not invalidate the debtor and creditor
relationship between Rakeil and Sitco, as indeed the Court of
Appeal had held on the injunction appeal. He therefore heid that
the agreement between Rakoil and the 5tate did not deprive him
of jurisdiction.

On the i[ssue of discretion, he reviewed the authorities (to
which I shall refer later) and concluded, on the basis in particular

of Lord Sumner's speech in Emplovers' Liabili Assurance
Corporation Led. v. Sedpwick, Collins & Cao. Lid. [1927] A.C. 95,

106, 111, that

"The garnishes, if he is to resist the order absolute, must
show that he is exposed to a real risk of being required by
a foreign court to pay the debt again. If he can do so, as
opposed 0 raising a mere speculatiye, H&” he has
established the ground for exercising ée d H in his
favour, even though the judgment of Felgn’ might



not be one which the English courts would recognise or
regard as a proper application of the recognised rules of
private international law."

Applying these propositions, he evaluated the risk that Sitco could
be compelled by execution to satisly the judgment of Civil Court
of the Srtate. He concluded that there was no real risk of
execution in the State (tself, Sitco having no property in that
Emirate. With regard to other parts of the United Arab Emirates
and the other states and kingdoms which form part of the Gulf
Co-operartion Council, he accepted that there was a riskx that thO
Civil Court's judgment would be recognised and accept 5
enforceable by the courts of one or more of those territori t
he regarded the risk of execution as marginal and, in par@:r.
he relied upon the fact that, on the evidence before him,§ll‘ ted

by Sitco in these territories was bought on f.ob. ter long-
term contracts they sold on La.b. terms and, for gp ontracts,
he was not satisfied on the evidence that it was ticable for

. Sitco to avoid themselves having title to the ca
his conclusions as follows:

He sypressad

"There clearly 13 a risk, which i tynegligible, that the
judgment would be recognised epted "as enforceable
by the courts of one or m the other United Arab

Emirates or G.CC. States.

There s, therefore, 2 ﬂ o Sitco which arises fram a
combination of the ri ch recognition and the risk that
a cargo belonging o might be found. 1 cannot say
that there (s no However, | consider that the risk s
at a very lo L The obstacles in the way of the
Government a siderable. [ do not, on balance, consider

that the r i5 correctly described as 'serious' . . . ,

though | Id not describe it as ‘merely speculative' . . .

. ) % Court of Appeal [1988] | Llovd's Rep. |84, the
same Iwok arguments were advanced by Sitco. The Court af

like Hobhouse J., dismissed the argument on jurisdiction.
point raised on this aspect of the argument was that
were trustess of the debt in guestion, and that thereiore
debt fell outside RE.C., Ord. 49, r. 1. Lloyd L.J. {with whom
ourse L.J. agreed] rejected the argument on the facts,
considering that the evidence was insufficient to justify a finding
that Rakoil were trustees of the proceeds of sale of the oil
Woolf L.]. considered the peint in greater detail. He reviewed the
authorities, observing that some support for Sitco's argument was
to be derived from Hirsch v. Coates (1856) 18 C.B. 757, 764, per
Willes 1., and from Harrods Ltd. v. Tester [1937] 2 All E.R. 235,
242, per Scott L.J. Nevertheless, having regard 7o the terms of
- Qrder &7, r. 1, he concluded that all that was required for the
court to have jurisdiction was that there should be a debt due 1o
the judgment debtor from the garnishee, and that the guestion of
beneficial entitlement o the debt went only to the exercise of
discretion. On the issue of discretion, Weolf L.J., like Llovd L.I.,
considered that the evidence was Insufficient to justify the
conclusion that Rakoil were constituted trustees of the proqesed™Kingdom
sale for the State. Page 20 of 34
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On the general issue which was regarded as Sitco's main
argument, Mr. Johnson Q.C. for Sitco did not criticise Hobhouse
J.'s approach on the law, viz. that he had to ask himself whether
there was a real or serious risk that the State would succeed In
sxecuting the judgment which it had obtained in the Civil Court.
His attack was mounted against the judge's conclusion on the facts
because, in this kaleidoscopic case, fresh evidence introduced by
Sitco showed that over one third of all the Middle East oil lifted
for resals was sold to customers on c.i.l. and c. and L terms, of
which over half was sold under long-term contrac It therefore
became clear that the judge's finding that there o significant
risk in respect of long-term contracts could and that his
discretion was exercised (through no fault %an the basis of
an erronecus finding of fact b

The Court of Appeal had theref " exercise its discretion
anew, Lloyd L.J. (with whom Nour . agreed) approached the
matter as follows. He reject bmission by Sitco that, If
there was any real or mrims%}m the garnishee of having to
pay ftwice over, that was icdent to persuade the court
exercise its discretion agal ing the garnishee order absclute.
Relying upon a passa Lord 5Sumner's speech in the
sedgwick, Collins case A.C. 95, 112, he concluded that the
fact that there was 5 real risk was only a factor to be taken
inte account in al ircumnstances of the case. Looking at the
case as a whole oncluded that the risk, although real, was
still at a fal level, and (even taking into account the
circumstanc %eﬂ upon by Sitco) was outweighed by other
factors in present case, in particular (1) the fact that the
judgmen ined by D.3.T. was impregnable, and (2) the fact that
the j t obtained by the 5State in the Clvil Court would have
ty in English law, or under i(nternationally accepted
jplés of private internatiomal law. Wooll L.]. concluded that,
the garnishee can establish that there is a serious risk that [t
have to pay twice over, the court will not normally make 2
nishes order absolute. Mevertheless, as he said [[988] | Lloyd's

"While the English courts must recognise that within the
area of conilicts of law the approach in dillerent
jurisdictions can legitimately differ, the English courts are
entitled to assess the basis upon which it is alleged that the
garnishee is at risk in another jurisdiction. For this purpose
the English court can examine that basis upon which the
foreign court would seek, or has sought, 10 exercise
jurisdiction, and consider whether in a broad sense it is a
legitimate exercise of jurisdiction. If the English court
comes to the conclusion that the basis upon which the
foreign court has or would act is whally without foundation
because it amounts to the exercise of an exorbitant
jurisdiction, it would be wrong for the English court to give
countenance and encouragement to such action by the
foreign court.”

He therefore concluded that, in deciding upon the weight to be
given ta the risk to which Sitco was subject, the court had to

consider the legitimacy of the judgment oURe 4T and In
view of the criticisms to which that judgment w and for
the other reasons given by Lloyd L.1., he to89E that the

garnishee order should be matie absolute.



Such are the decisions against which 5itco now appeal to
your Lordships' House. In his argument before your Lordships, Mr.
Johnson Q.C. for 5Sitco artacked {irst the judgment of the Court of
Appeal on the injunction appeal, advancing submissions why the
injunction should not have been granted or continued. Next, no
doubt with an eye 1t the future, Mr. Havelock-Allan, junior
counsel for Sitco, submitted that Sitco was entitled ta the benefit
of an implied undertaking as to damages from D.5.T. in the event
of the injunction being discharged. Finally, Mr. Johnson turned to
the garnishee appeal, and submitted that the garnishee order shoul
not have been made absolute, first because, on the aviden
Rakoil were not beneficially entitled to the debt, and !z%.
bBecause thers was a serious risk that Sitco would have 1o -
debt twice - once to D.S.T., and once to the State -@m’
because af the risk ol execution of the judgment g, Clvil
Court, ar to avoid commercial and financial prejudice

I have to confess that, although Mr.
considered that there were good reasons for m
ta your Lordships' House in that order, | feel
sutting the cart before the horse. To m

no  doubt
his submissions
ogically he was
case is cssentially |

adhout the process of execution through ing of a garnisnee
orcer, and the principles upan which urt should exercise its
discretionary power o nake a ganpi order absolute. The
injunction was granted in the pr ase n ad of sxecutton by

shall consider [irst the garni peal, and [ shall then turn o

garnishing the debt owed by S'IE!p Rakoil. For these reasons, |
cansider, so {ar as may be ¥y the injunction appeal.

Lordships relates to 1 mission originally made by Rakotl and
now adopted by Siogo at Raxoil was acting as agent for the
State in selling :.-§ | to Sitco and furthermore that Rakoil had

The first In“tff fails for consideration bv vour
T

Mo interest i ail, but the State alone (andfor the Jas
Commassion State)l were salely entitled to it and 50 were
beneficially led to the debt owed by Sitce to Rakeil and 1o

eived by Rakeil from 5Sitco in discharge of that
s basis. 3itco advanced two arguments: (1) that there
risdiction in the English court to make 3 garnishe= crder
gnder R.S.C., Ord 49 or (2} if thers was such
jction, nevertheless the court should not in the exercise of its
etion make an order adverse to the beneficial owner.

In the courts bSelow both Hobhouse J. and Weolf L.J.
rejected the argument that proof of the existence of a beneficial
ownership of the debt had the effect that the court had no
jurisdiction to make a garnishee order absolute. True, Mr. Johnson

was able to pray in ald some authority to the contrary (referred

ta in the judgment of Woolf L.J. in the Court of Appeal); but in

the end the point has to be decided as a matter of construction of
R.CS., Ord. 59. Rule | of the Order is, as Woolf L.]. pointed

out, ungualified in its terms - so far as relevant, all that has o

be proved iz that "any other person within the jurisdiction is
indebted to judgment debtor." There is no doubt that, sven if it

were to be established that the State is beneficially entitled to

the debt, nevertheless Sitco is indebted to Rakeil Accordingly, on

the terms of Ord. 49, r. 1, the court has the nﬁeaﬁjw}(ingdom
jurisdiction. The matter is taken further by r. 6, concernedPageh22 of 34
claims of third persons, which provides as follows:



(1) If in garnishee proceedings It Is brought to the notice
of the Court that some other person than the judgment
debtor is or claims to be entitled to the debt sought to be
attached or has or claims to have charge or lien upon IT,
the Court may order that person to attend before the Court
and state the nature of his claim with particulars thereoLf.

(2) After hearing any person who attends before the Court

in compliance with an order under paragr (1) the Court
may summarily determine the question at ifsuéybetween the

claimants or make such other order thinks just,
including an order that any guestion %ﬁ necessary for
determining the validity of the clai uch other person

as is mentioned in paragraph (1) in such manner as
is mentioned in rule 5."

Of course, if it were to be emh E:l!‘ this procedure that a
person other than the Judgrnent r was legally entitled to the
debt, that would be the end n matter. It appears however
that the procedure urrder IE applies whera the garnishee
suggests not that the & to a third person, but that the
debt is payable 1o the ent debtor as trustes, [If that was
found to be 3o unde procedures laid down by the rule, or
indeed atherwise, t woild be bound to take that matter
into account in e ng its discretion under rule i no doubt it
would normally ake a garnishee order absolute (see Roberts
v. Death (18 I BJ)CLB.D. 319, but In my opinion i1 would not be
deprivec isdiction to make such an order if in the
CI.I'CUI'I'JE-. it was just to do 5o

@rn therefore to the relevance of the beneficial ownership
ebt which Rakeil; and now Sitco, suggests was at all times

mn the S5tate. There 3 a considerable Sody of affidavit and
m:nta.r}r svidence available on the point; there was more
idence before the Court of Appeal than was available before
fobhouse 1. The Court of Appeal however concluded, even on the
expanded evidence, that thers was no evidence to support the
conclusion that Rakoil were trustees of the debt for the State.
Mr. Johnson toock your Lordships carefully through the relevant
material; and [ strongly suspect that vour Lordships had a greater
opportunity to consider the matter in detail than did the Court of
Appeal. As they were taken through the material, it struck me
that this was exactly the kind of case In which a claim that a
third party was entitled to beneficial ownership of the debt ought
to be considered and decided upon an enquiry, for example under
the procadure established by R.CS., Ord. %9, r. 6. The only
reason why the issue was not so decided was that, although
Staughton J. directed that the 5tate should attend before the
Court and state the nature of its clalm, it has (no doubt for good
tactical reasons) falled to do so. The effect has been, therefore,
that the appropriate procedure has been frustrated.

However, it seems to me that this does not preclude a just
solution of the matter. For the solution in the present case is, as
I see it, as follows. Rakeil is claiming that the State is
beneficially entitled to the debt. D.5.T. h r r gstes that,
aven if the State is beneficially entitled :Hnﬁ ertheless
the court should not exercise its discretiBRYS 341-:a|-ch:g a



garnishes order absolute bDecause there i3 In existence an
arbitration award, wvalid by English law, under which the State is
liable with the judgment debtor, Rakoil, and which has never been
honoured, and in the circumstances the existence of the State's
beneficial interest (if any) should be disregarded. | can see no
answer to this submissiorf, which was accepted by Hobhouse I
The only reason why Woelf L.J. did not accept it was that he
considered that, before D.5.T. could rely on their award against
the State, they should fake the same steps o enforce that award

in England as a judgment as they took in relation to Rakoil. | do
not however agree. As it seems to me, D.5.T. are not seeking t
make the 5tate a judgment debtor; they are simply seeking 6
assert, in garnishee proceedings as against Sitco, that, by re

the award alone, it would not be ineguitable to make the g

order absolute, despite the existence of beneficial owne if
any) of the debt by the S5State. For that purpose, | Gene
that it is necessary for D.5.T. toe do more th%ﬁe the
existence and the legitimacy of the award as agal State. |
need only add that, had | not thought that the % could and
should be disposed of in that way, | should h“&rn: unwilling to

determine the (ssue of the State's beneficl rship on the
naterial before vour Lordships' House; | ve considered it
mare appropriate that an order should b _ for the trial of the

issum, and that the money should be to court pending the
outcome of that wrialk However, e circumstances of the
aresent case, this 5 not necessafNgG and indeed | cannot help
observing that these circumstanc vide a useful (lustration of

the appropriateness of the RL@J( the Supreme Cour: providing
that there 15 jurisdiction e a garnishees order absolute,
despite the {act that a arty is beneficially entitled o the
debt, though no doubt ¢ only 5& in rare cases that in such
circumstances an ord lute will be made.

Ll'} [ turn nexg the matter which [, like the Court of Appeal,
consider to be g rincipal issym in the case, which is whather,
Raving .'tgar; 3 e risk of execution upon their assers pursuant
to the jud of the Civil Court against Sitco, or alternmatively,
the comm i pressure to which Sitco is being subjected, i1 is
appropriag to make a garnishee order absolute. However | can sav
at o that, consistently with the view expressed by Hobhouse 1.,
r that, as a general rule, commercial pressure cannot of
be enough to render it inequitable to make an order
ute. There (5, so lar as | am aware, no authority to support

the submission of 3itco on this peint, and | am unable to improve

upon the reasgning expressed by Hobhouse J. when he said:

8]

"Any process of enforcement makes life more complicated
for the garnishee. It may even lead to the judgment debtor
venting his wrath in some way on the innocent garnishee.
It may seriously damage the trading reputation and
relationships of the garnishee in a particular trade or part
of the worlid. But the administration of jfustice should not,
without more, defer to such considerations. Just as Mareva
injunctions or giving avidence on subpoena, eic., may cause
such problems for the party affected, which he would much
prefer to avoid, so here the mere commercial interests of
Sitco cannot be allowed to defeat the ends of justice.
There are obvicus practical reasons which suppeyfit gg

policy. The measure of commercial ad?m“‘rPae 2901032
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disadvantage, particularly in an international field, is wvery
difficuit to investigate and evaluate with any accuracy and
depends upon the expression of opinions, which have o make
assumptions about events which, ex hypothesi, have not vet
aecured, Further, If the court were 1o allow such
considerations to affect the administration of justice, it
would provide ocbvious encouragement to defaulters 0 try
and frustrate execution by impesing just such commercial
pressures on the garnishee."

it is therefore upon the effect of the judgment o e Clivil Court
against Sitco that I have to concentrate.

-
-

L+) For this purpose, it is necessary to | ify the applicable
arinciples. 1 turn therelore 1o the auth for guidance. In
considering the authorities it is, 1 think rtant to bear in mind

circumstances to make a garnishee absolute, and that it is
generally considered inequitable gt i the garnishee would, in
the circumstances, be compel o "pay the relevant debt twice
over. S0 we can see, in cases, the guestion being posed
whether there was any re substantial risk that the garnishee,
having paid the judgment or under 3 garnishee order absoclute
n this country, would red 0 pay the amount over again in

proceedings in a for country (see, e.g., Swiszs Bank C tion
v. Boshmische | al Bank [1923] | X.B. 6/3, 6/% per Em:s
ar rutten L.J.: and Emplovers' Liability

L.J.,, and p.
Assyrance C tion v. Sedgwick, Ceollins & Co. Lrzd. [1927] A.C.
Sumner).

93, 113, Eg_;l
Q& it 15 appropriate that [ should turn first o a

f principle by Bovill C. J. in Ellis v. MSHenry (1871}

that the question at issue i3 whether . be inequitable in the

!tﬂ e

.F 228, 23 which has long been treated as authoritative.

any country may be discharged by the laws of that country,
and that such a discharge, if it extinguishes the debt or

L.R.
id {at p. 238):
@ « » « There is no doubt that a debt or liability arising in

&.
&

liability, and does not merely interfere with the remedies or
course of procedurs to enforce it, will be an effectual
answer to the claim; not only in the courts of that counrtry,
but in every other country. This is the law of England, and

is a principle of private intermational law adopted in other
countries.”

- That principle appears to lead to the conclusion that the English

courts should act on the basis of an assumption as to how the
foreign court will proceed. That this is indesd so0 is stated
perhaps most clearly in the speech of Lord Sumner in the
Sedgwick, Collins case when he salc [1926] A.C. 95, 106:

"The main guestion is whether the judgment is one to
which, according to the current of English decisions, foreign
courts of justice may be expected to give effect. The
expectation is not one of fact depending on the probable
conduct of the courts of this or that country, but is one of
law, based wupon the consideration for the judicial
proceedings of other countries, whithnitegiingdorinistration,
wherever situated, cught o adopt Pyge 26834 in the
interest of justice generally.”

-



Furthermore, the cases have established the criteria which must be
fulfilled before the English judgment is regarded as one to which
foreign courts of justice may be expected to give effect. Thess
appear to be threefold. (1) The underlying judgment entered by
the English court in favour of the judgment creditor against the
judgment debtor has been entered by a court which is, by
generally accepted principles of internaticnal law, a court o
competent jurisdiction. (2) The situs of the attached debt, owing
by the garnishee to the judgment debtor, is England. (3} Payment
of the artached debt by the garnishee pursuant to the garnishee
order absolute has the effect of discharging that debt. Of l:heﬂO
thres criteria, there can really be no difficulty about the the
because that is the effect of the English legislation, now em
in R.C.5., Ord. 49. The litigation has therefore been co
with the first two criteria. For example, the English\c I5
usually rendered competent, in cases where the pudgma%h’mr is
resident overseas, by his having submitted to the iur@ (as in
Martin v. Nadel Dresdner Bank Carnisheesl [1906] 26 and in
& the Swiss Bank Corporation case [1923] | K.B. t not in Sea
Insurance Co. v. Rossia Insurance of Petroprad\(I%24) 20 Lloyd's
mep, 308, where judgment was entered in t of appearance
aAgainst the judgment debtor, resident rycas, who had not
submitted to the English jurisdiction); etimnes there may be
considerable argument whether the ju t debtor has in fact
submitted to the English jurisdictipqQN\(iMts was the main issue in
the Sedewick, Collins case [1926] @ 95)., The second criterion
~a3 clearly established in the ZFwisy~Dank CLorporation case, which
clarifisd the earlier decision Court of Appeal in Martin v.

MNadel and distinguished th r case on the basis that, whersas
there the situs of the debt was Cermany, in the Swiss
Bank Corporation case jtus was Cngland.

_-5:] S0 much is, % , =stablished law. But the question arises
whether cases olagNis kind are o be solved by exclusive reference
to this assump® The point may arise in two ways. First, let

i1 be t one or other of the twe criteria is not
fulfilled, L&\ Y6t the English court is not, by accepted principles
. { imternagofal law, competent with regard to the underlving

against the judgment debtor, or alternatively that the
he artached debt is not England. Will the English court
circumstances automatically decline to make the garnishee
absolute, on the ground that there iS5 a real risk that a
reign court may, despite payment by the garnishes pursuant to
such a garnishee order absolute, nevertheless enforce the attached
debt against the garnishee overseas? Second, let it be supposed
that both criteria are fulfilled  Will an English court, in such
circumstances, make a2 garnishes crder absolute in accordance with
the assumption, and exclude as irrelevant and inadmissible any
evidence that a foreign court will nevertheless not recognise
payment under the English order as effective to discharge the
attached debt?

N [ have mentioned that there are these two guestions, for the
sake of completeness; but | doubt whether the answer to the first
question has much bearing on the answer to the second gquestion
with which your Lordships' House is here concerned. In fact,
Martin v. Nadel indicates that, in that case at least, thegpita@Kingdom
consideration whether the courts in Berlin (the situs ”baﬁé’26 of 34

N



attached debt) would or would not recognise a payment under a
garnishee order absclute in England as effective to discharge the
attached debt. [t was taken to be the fact that they would not,
though this was by admission. In any event, the court was there
concerned with a situation where the assumption was not available
ta provide a solution with reference to the position In  this
country. All that can be said of the case is that the question
whether there was a real risk of the garnishee being compelled to

pay twice over was being answered by relerence to the factual
situation.

Here we are concerned with the iima@:ﬂhm bath

criteria are fulfilled Will the Eng in such
circumstances, automatically assume that relevant foreign
court will recognise payment under the En garnishee order as
effective to discharge the attached debt™\ Of will it admit, and if

appropriate act upon, evidence that
not de so? Having considered thi
whether it s susceptible of a
'. of policy can be advanced in of either solution - the one
favouring the interests of th ar in levying lawiul execution
upon the property of the j ant debtor, and the other favouring
the interests of the garmy On the one hand, it can be said
that the garnishee m rily have to bear the consequences
of any commercial which may be inflicted upon him by a
powerful judgmen or, which may have serious financial
consequences lor it is not unreasonable, it may be argued,
that he should ise bear the consequences of action by some
{oreign court ed by the judgment debtor, which departs from
the acc s of private international law. On the other
hand, it e said that the principle which is here being applied
is ma@ nishee order absolute should not be made where it is
inegii to do so, and further that it is accepted in the
a ities that it is inequitable so te do where the payment by
garnishee under the order absolute will not necessarily

arge his liability under the attached debt, there being a real

isk that he may be heid liable in some foreign court to pay a
. second time. To deprive the garnishee of the benefit of this
equity merely because the court which may hold him liable a

. second time is not acting in accordance with accepted principles
@ of international law would not be right, especially bearing in mind

ant foreign court will
tion with care, [ doubt
wer. Powerful arguments

that the garnishe= i3 a whally innocent party who has been
dragged into somebody else's dispute, and that the Judgment
$ creditor has the opportunity of seeking elsewhere for assets of the
judgment debtor which he may seize in satisfaction of the
judgment debt
. ] Faced with such nicely balanced arguments, the guidance of
authority is especially helpful. MNow it is true that the gquestion
has not arisen in earlier cases in the stark form which it has
taken in the present case; and it is also true that the judgments
in the cases (perhaps for that very reason) do not appear to speak
with a united voice on the peoint. But, having read and re-read
them, [ have come to the conclusion that they favour the second
solution which [ have mentioned, Le that which favours the
garnishes and 30 does not require an automatic application of the
assumption. [ say this for, in particular, two reasons. First, the
test has been authoritatively stated as belUmitcdKiigdomere s a
real (or substantiall risk that the garnishee Pade 27 grgppetied to



pay the attached debt twice over (see, eg. the Swiss Bank
Corporation case [1923] | K.B, 673, 681, per Scrutton L.J., and the
Sedgwick, Collins case [1927] A.C. 95, 112 per Lord Sumner). A
test so stated iS5 essentially one of fact, not susceptible of being
satisfied by a conclusive assymption of law. Second, there are
instances in the cases of judges considering factual evidence as
bearing on the gquestion whether there is such a real risk (see,
&g, the Swiss Bank Corporation case [1923] | K.B. 673, 683, par
Scrutton L.J.; Sea [nsurance Co. v. Rossia Insurance -Co. of
Petrograd (192%) 20 LLL.Rep. 308, 309, per Bankes L.J.; and the
Sedgwick, Collins case [1927] A.C. 95, L11-112, per Lord Sumner)
Tﬁ propositions which [ derive from the authorities are th
Firse, if it appears that there is a real risk that the garnishee
be compelled by some other court to pay the attached dmgi\a
second time, it will generally be inequitable to expose him at
risk by making the garnishee order absolute. But, sec Jn the
absence of evidence establishing such a real risk, ption |
have referred to will be applied. In particular, ars from
the Sedewick, Collins case [1927] A.C. 95, it 4 enough o
. establish such a real risk that "foreign courts r2lly cannot be
sxpected 0 recognise judgments obtalned under specific
legislation and particular circumstances, raises an arguable
doubt 35 to their validity . . . when onc és been decided hers
that such judgments have been r ly obtaimned after an
effective submission to  the jurisgicl on the part of the
defendants” (see [1927] ALC. 95, | r Lord Sumner).

1 J-, | wish to add, in ca it ld be thought that [ have
averlooked them, that | have| shwdied with interest and respect the

affidavits put in by DS elating to the position under Swiss,
French and German law he law of the State of New York. |
would only make this ent on these affidavits, that, although
the laws of those ies, 3s stated in the affidavits, bear a
remarkably close blance to the law of this country, they do
not cast very light on the crucial problem in the present
case. [ myst less that | am not surprised. | suspect the
reason o %: practical one that it will be wvery rare for
w:dmu% available that a foreign court will not act In
. accordgncd, with the accepted principles of international law, with

the ® that in this country the assumpiion to which | have
will usually be applicable.

“\- [t follows that, in the present case, the crucial question is

hether it appears that there is a real risk that the appellants,

Sitce, may, if the garnishee order is made absolute, be required to
pay the debt twice over. This was the guestion which the judge
identified in his judgment as being the cruclal question which he
had to decide.

Here it is asserted by Sitco that there s indeed a real risk
that they will be reguired, by execution upon theis assets pursuant
to the judgment of the Civil Court, 1o pay the debt a second
time. We are not, of course, here concerned with the gquestion of
risk whether 2 judgment may be entered 5y a foreign court
requiring the debt to be paidi that has already been done, and
indeed was done on 12 April 1987, before the garnishee order nisi
was made on 1% May |987. (I add in parenthesis that the fact
that that judgment was entered in favour not of Rakail HottechiKingdom

State does not appear to me to be of any marteriality, sind2agb€@8 of 34



debt in question is the same debt)l. The relevant risk which has to
be evaluated is therefore the risk of execution upon the assets of
Sitco pursuant to the judgment of the Civil Court

A *1 Hobhouse 1.'s conclusion that there was no real risk of such
execution was plainly coloured by his misapprehension that there
were no ussets of Sitco available for execution That
misapprehension was corrected by the Court of Appeal, on the
basis of fresh evidence; even so they decided to affirm Hobhouse
1.'s decision to make the corder absolute, for the reasons which |

have already set out. [, for my part, feel e, with all
respect, to accept the approach of Lloyd L.J., sidered that
the risk to Sitco (such as it was) was outw by two other
factors, the impregnability of the English ent obtained by

0.5.T., and the flawed nature of the jud t obtained by the
State in the Civil Court é.

D.5.T.'s judgment against Rakoi not seem to me to have

iy 1 feel bound to say, ﬁrut:@i the “"impregnability" of
been a material consideration fer & court to take mto Account.

The exercise of the discreti make a garnishee order absolute
presupposes the existence dgment in this country in favour
ol the judgment creditor inst the judgment debtor; but the

simple fact that the

weigh against the
garnishee order aj

ent is impregnable cannot of itself
Eize of the discretion not o make a
| can. see that aspects of the English
p/part of the evidence supporiing an argument

that the jud t) will not be recognised by a particular foreign
court (subj always to the decision in the Sedgwick, Collins

fact that the English judgment is "impregnable,” i
it be ase, merely deprives the garnishee of that argument; it
mus my opinion, be wholly irrelevant where, 35 here, the
!n% court has previously entered judgment against the
1

ee, and has subsequently sought to enforce the judgment by
arrest of a ship.

. There remain the criticisms made by the Court of Appeal of
the jurisdiction exercised by the Civil Court These are, 10
English eyes, no doubt serious. Even so, | cannot see that it is
right to balance what are perceived to be flaws in a foreign
judgment against the virtues of the English judgment. It is not to
be forgotten that there are many countries in the world which
exercise what are, in the eyes of international law, an exorbitant
jurisdiction; indeed, In some cases the jurisdiction exercised by the
courts of this country can be so regarded. But | cannot accept
that the mere fact that the exercise of jurisdiction by the foreign
court is regarded as exorbitant, or even as very exorbitant, can of
itsell affect the exercise of the English court's discretion to make
a garnishee order absolute. 1 find mysel! in agreement with the
view expressed by Hobhouse 1. that, if the garnishee shows that he
s in fact exposed to a real risk of being required by a foreign

.court to pay the debt a second time, it does not of itself matter

that the risk which the garnishee shows to exist is one of being so
required by a foreign court which does not have, by English law,
or by generally accepted rules of intermational law, jurisdiction to
make such an order. This is because the crucial feature s the
reality of the risk. It seems to me, as it did to Hobhouse J., that
this is implicit in the speech of Lord SJHGd KINGHOMYedowick
Collins case. [ am not of course saying thaPage 2 of such



jurisdiction in the foreign court is necessarily irrelevant; because it
may go to the reality of the risk in the sense that it may, lor
sxample, reduce the likelihood of such a judgment being executed
upon assets of the garnishee. This is, | think, what Woolf L.J. had
in mind [1983] | Lloyd's Rep. 164, 17 when he said that:

" « « « in deciding the weight which would be given to this
risk when it comes to exercise its discretion as to whether
or not to make the garnishee order absolute, this court has
to consider the legitimacy of that judgment.”

But if, for example, there is a real risk that the foreign cour: .viO
"he

enter judgment against the garnishee in respect of the same
and there are assets of the garnishee available for ex
this judgment, that would constitute good grounds for -:Im:i
make a1 garnishee order absolute, notwithstandis
jurisdiction of the Iforeign court o enter the
exarbitant in the sense that it did not accord wi
or ideas generally accepted In private intmti% y Or indeed

. that it was, to Cnglish eyes, erronecus in point |
Q\n

e_  In the present case, D.5.T. made rthright allegation
that the judgment of the Civil Court w t/nerely an exorbitant
rxercise of jurisdiction, of Erroneous | {nt of laws they asserted
that it was a sham, in the sense t & court was acting net in
accordance with the law as under in the State, but as a2 100l
af the executive of the 5tat= ish to state that, had those
iacts been established, they id have raised a difficulr question
whether such an exercise of by a court could, on the facts

of the case, properly be E as an order by a court of law ar

all, but should rather b ded as an act of executive power by
the State and so sh categorised with commercial pressure
and as such be irge t to the making of a garnishee order
absolute. | wish to state that, in cases such as the present,
e courts of country Twst not shrink from fhe task of
making the ry assessment of the situation, reluctant though
they will %u s3. | have therefore considered the evidenca in
. the prué with great care. But, having dene so, | have
come o e conclusion, especially having regard to the rival
affid®ws ‘placed before the courts below as to the law applicable
i tate, that this allegation advanced by D.5.T. f{fails on the

&,

&3, 1 turn finally to the gquestion whether Sitco has established a

real risk that it may be held liable to pay the debt a second time
pursuant to the order of the Civil Court. The judge thought not,
but on the basis of a misapprehension of the facts. The Court of
Appeal thought not, though on the basis of a balancing operation
which weighed the impregnability of the English judgment against
the legitimacy, or illegitimacy, of the judgment of the Civil Court
of the State, a balancing operation which | de not regard as
correct in law. Once again, therefore, as | see the case, vour
Lordships' House must, like the Court of Appeal, exercise its
discretion anew on the evidence now before them.

- In considering how the discretion should be exercised, | of
course take into account the view expressed by Lloyd L.J. [1983] |
Lloyd's Rep. 164, 170 that, despite the fresh evidenceUniiggeingdom
before the Cuurr of Appeal, notwbly the arrest of the PHges80 of 34
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London,” the risk of execution, though higher than Hobhouse .
thought, was still a risk "at a fairly low leveL" Even so, it is not
to be forgotten that the garnishee does not have to establish a
certainty, or a very high degree of risk, of being compelled to pay
the debt twice over; he has only to establish a real risk of being
required to do so. Here, there are the following factors to be
taken into account:

(1) A judgment has already been entersed against Sitco in the
Civil Court of the State (which In fact antedates the garnishee
grder nisi in this country)

(2) Since the judgment of Hobhouse Q which he
expressed some scepticism about the State’ ess to enforce
that judgment) the S5tate has shown, by e:‘: af the "New
London," some determination to do so. E

L 4

(3) Since the judgment of s¢ 1., it has become
apparent that there are assets u available for execution
within the jurisdiction of other ers of the Gulf Co-operation

Council, in the form of c i:l on cLi. or c. and {. terms
under long-term contracts. this basis, it was held by the
Court of Appeal (rightly y opinion} that the judge's finding
that thers was no siggid risk in respect of these contracts

could not stand.

{4} Rival its were placed before Hobhouse J. on the
guestion whe judgment of the Civil Court of the State
would be en "xgﬁll: in other Gulf States. His conclusion was as
lollows: %

@ e | am solely concerned with a question of risk, | do

consider it necessary or appropriate that | should try to
decide which argument would prevail. Without hearing the

would be one in which ane would have lirtle confidence.
There clearly is a risk, which is not negligible, that the
judgment would be recognised and accepted as enforceable
by the courts of one or more of the other United Arab
Emirates or G.C.C States”

$ ‘ witnesses and seeing them cross-examined, any such decision
*

This affidavit evidence was supplemented by [urther affidavit
evidence placed before the Court of Appeal Lloyd L.J. expressed
his conclusion on this aspect of the case as follows:

"l accept, as did the judge, that thers is some risk that the
Government will succeed in enforcing its judgment by
executing on Shell assets in the Gulf - or elsewhere. A
great deal of evidence has been put before us on this aspect
of the case since the hearing. But | do not regard it as
decisive.”
| can see no reason to interfere with this conclusion.
On this basis, [ ask myself whether Sitco have established
that there was a real risk. Hobhouse 1., on the evidence before
him, decided the point against Sitco "by a narrow margin.” Lloyd

L.J. considered that there was a risk, mwﬂhl?&dk I:veL
The difficuities faced by Sitco relate to ( Plag%’ gfle’z'lark aver

= 3] =



the 5tate's determination to eniorce the judgment of the Civil
Court; (2) possible difficulty facing the State in identifying cargoes
of Shell available for execution in other Gulf States; and (3)
doubts whether the State would succeed in enforcing the judgment
of the Civil Court in another Gulf State. As to the first point, as
| have said, the arrest of the "™ew London" has provided some
evidence of the State's determination to enforce the judgment,
since the time when the judge considered the case. As to the
second, there must, [ consider, be a risk that this practical
difficulty will be overcome. As to the cthird, the affldavit
evidence on Gulf law put in on behalf of Sitce, though clearly no
decisive, i3 sufficient to establish the existence of a risk that ‘1-;6
State will succeed in enforcing the judgment in another Gulf §

Locking at the matter as a whole, and bearing in mind th 15

:m::ugh that Sitco establishes a real risk, | am satisfied :cn

has dischargec the burden upon it to establish the = '

such a rise.

"7 | For these reasons, | would allow the appe @ﬂ:n against
. the order of the Court of Appeal making #{ ishee order |

absolute. |

| turn next to the question w % injunction ordered
by Bingham 1. on 2 July 1985, and d% by him on 25 July
1986, must also be discharged. A e already "E':n-l'd:tﬂ-, M.
Johnson put in the forefront of UBmissions an attack on the
injunction, submitting that. for a@b.r of reasons, the injunction
should néver have been grant his submissions on behall of
D.5.T.y Mr. Grabiner submitt t the injunction appeal was only
relevant if your Lordship se should hold that the garnishes
order absolute should n been made; but that, i that were
toe b= vour Lordship lusion, the injunction should not be
discharged but shou allowed 1o stand in order to maintain the
status quo pendi invocation by D.5.T. of other powers of
enforcement in t of Sitco's indebtedness. He canvassed the
f-:lI-:wmg, pos

If Sitco were to succeed on their "trust" argument
mn to the existing garnishee order, it would be ocpen

T. first to seek leave to enforce the award against

Erate in the same manner as a judgment, and then to

fresh garnishes proceedings in respect of Sitco's

ndrhm-dm:u to the State.
$ {2) On the same assumption, D.5.T could seek leave

to enforce the award against the 5State and then proceed to
seek a charging order, or to seek the appointment of a
receiver in respect of Sitco's indebtedness.

{3) Even though the garnishee order absalute was sst
aside, it would still be open to D.S.T to sesk a winding-up
order against Rakoil, in which event the relevant asser
(Sitca's indebtedness to Rakoil) would be recoverable by the
liquidator.

For my part, | do not consider that it would be right to continue
the injunction in effect for these purposes. So far as (1) is
concerned, a garnishee order agmnﬂ Sitco in respectUnited Kingdom
Indebtedness 1o the State should in my view be re!’u!pggél.gz of 34
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inequitable, on precisely the same ground that the garnishee order
in respect of Sitco's indebtedness to Rakoil should be discharged,
i.e. that there would be a real risk that 5itco would be required
to pay the debt twice over. So far as (2) and (3) are concerned,
it is true that under these proposed courses of action, D.5.T.
would be proceeding to execution not by way of garnishee
proceedings, but by a charging arder, or by appointment of a
receiver, or by a winding-up order. But the fact remains that, as
the present proceedings to date have demonstrated, the natural
mode of execution in the present case is by way of garnishee

procesdings; and that mode of execution has b not to be
available to D.5.T. because it would be In to make a
ee order absolute. In the circums this case, !

cannot think that it would be right for th to maintain the
injunction in existence to enable D.5.T. ursue some other
method of execution in respect of Sitcg!sN tedness (whether to
the State or Rakoill bearing in mind injunction is itself an
equitable remedy. For this .'.in'rpll\ | would order that the

injunction be discharged.

I turn f[inally to the ent advanced by Mr. Havelock-
illan on behalf of Sitco, was as follows. The injunction
granted by Bingham 1. ly 1986 (and subsequently clarified
by him eon 25 July recorded an undertaking by D.S.T. to
abide by any order ourt or judge might make as to damages
in case Rakoil suf any by reason of the order which the court
should thereaft f the opinion that D.5.T. ought to pay, and
further wo pa eyreasonable costs of any ‘third party in complying

with the or was the submission of Mr. Havelock-Allan that
there m 7 implied a like undertaking by D.5.T. in respect of
any sughN\@¥mages suffered by a third party by reasen of the
orders; ernatively that such an undertaking must be implied by

V the service of the order upon Sitco by D.5.T.'s solicitors.

of Appeal, on 6 May (987, 1t order that the

was before your Lordships an appeal against the refusal by
Court
u

inyation of the injunction should be subject to an express

%ﬂﬂdtrtﬂkiﬂg by D.5.T. to indemnify Sitco "against any loss or

liability caused by or arising from the said injunction or their
compliance with it,"” and that such undertaking should be secured.
In their printed case, it was asked by Sitco that the injunction
should be discharged or varied so as to permit Sitco to pay Rakoil,
and that the garnishee order should be set aside; or alternatively
that the injunction should be wvaried by the insertion of an express
undertaking in the form previously asked for, but refused by the
Court of Appeal. However, as | understood Mr. Havelock-Allan's
submission before your Lordships, it was his argument that such an
undertaking should in any event be treated as implied, so that
Sitco could seek to take advantage of it if the injunction was in
fact discharged by your Lordships. ©On this basis, the existence of
the implied undertaking does not arise by way of an appeal from
the refusal of the Court of Appeal to make the continuation of
the injunction dependant upon the giving by D.5.T. of an express,
secured, undertaking to Sitco. On the contrary, it was argued that
your Lordships should hold that such an undertaking was impliedly
given by D.5.T. to Sitco, at least from the time of the service of
the injunction upon Sitco. Furthermore, Mr. Havelock-Allan, at a
subsequent stage in his argument, was at pains to stress that he
was not relying upon any azutomatic [midhided Khigdaten so o
indemnify third parties affected by an injuncRage 38 Ofi@4 any such
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protection will be afforded 1o all third parties affected by
injunctions. From this it must follow that any such implied
undertaking, if it exists, must depend upon the circumstances of a
particular case.

In these circumstances, | must confess to being troubled as
to how your Lordships should deal with this particular submission.
There appears to have been no issue or decision in the courts
below whether there was any implied undertaking by D.5.T. to
Sitcn, which could properly be the subject-matter of an appeal to
your Lordships' House. The only relevant decision which could b
the subject of an appeal to your Lordships was the refusal by m{g
Court of Appeal, on & May, to refuse to make the continuati ’
the injunction conditional upon the grant by D.5.T. of an
secured, undertaking in favour of Sitco in the form then ad
by Sitco. Let it be supposed, however, that your Lord
te consider that the Court of Appeal should ha

continuation of the injunction depend upon su EXDress,
secured, undertaking being given, what order i\q Lordships'
House now ta make? [f the injunction were IQ continue in

existence, | can understand that your Lorgdships®could (if cthey
thought right)l now order that the contingat af the injunction
should depend uwpon the giving ol express, secured,
undertaking. But the primary submj of Sitco is that the
injunction should be discharged: and_| se circumstances [ find
it difficult to perceive the mechagi ereby anything should be
made conditional upon the gran the undertaking. In other
words, Sitco were in my opini ect in asking, in their printed
case, that the express undedt should only be required as a
condition of the injunctio continued, as altermative relief o
the injunciion being di . In these circumstances, if (as |
consider] the injuncti ould be discharged, the point on the
express undertaking ot arise.

That leaveg e question of the implied undertaking. In my

opinion, tha tier is not open [or consideration by vour
Lordships fhjs appeal, there being no decision on [t by any
COUrT below [ Sitco wish to pursue the matter, (hey must fake
such fresi\steps as they are advised.

*

these reasons, | would allow the appeals of Sitco in

the garmishes appeal and the injunction appeal, with costs (o

i before vour Lordships' Houss and below, and 1 would order
hat the garnishee order absolute and the injunction be discharged.

United Kingdom
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