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257. UNITED KlNGDO~I: COURT OF APPEAL - 16 ~lay 1986 - Zam­
bia Steel & Building Supplies Ltd. u. James Clark & Eaton Ltd. • 

Stay o f judicial proceedings pending arbitration - Agreemen t in 
writing _ Reference in a document to the seller's terms o f business which 

include an arbitration clause 

(See Part 1. A. 3 and B.3) 

Lord Justicl.' O'CONNOR: The ddc:ndants In 
IhlS caS(' sold a large Quantity of shoet glass to 
the pl.li,luffs who arc: a Zambian company in 
Zambia . The glass was contracted to be sold 
c. &:. f. Dar-es-Salaam. II arrived In four 
shipments dUring Jul ). August and xptembcr. 
\91" , and when thc: third shipment arTIvc:d In 
Aur.uSI a telex .... as Sotn! b) the plalnllffs 
cOrT"plalnmg tha t Ihc: glass had been damaged In 
shl~.menl In breach of contract. In duc: course a 
Wrli was Issued claiming damages for breach of 
conl ract on Aug. 26. \9IIJ . II was not served 
un1l1 August . 1984, and thc statement or claim 
was delivered on Dcl. 12. 1984. On Oct . 17the 
defendants moved to sta y the proccedin~ on the 
ground that there was a binding arbltrallOn 
agrttment . 

The contract had been arranged. to use a 
neutral term. between Octo ber . 1976 and May. 
1977. The question IS whether o n the racts 
established by the documents and the affidaVItS 
the derendants ha ve proved a va lid arbitration 
agreement . In thiS case. 1\ is within the 
Arbnratlon Act. 1975. because the plaintiff IS In 
Zambia . Section I ( I ) of thai Act prOVides. so far 
as relevant : 

1 r any party to any arbltrallon agreement to 
which thiS section applies . . . commences any 
legal proceedings in any court against any 
other part y 10 I~ agreement .. . any party to 
the proceedings may at any lime arter 
appearance. and berore ddivering any 
pleadings or taking any o ther steps In the 
proceedings. apply to the court to slay the 
proceedings; and the court. (unless cx:rtaln 

.. The t e xt is repro duc ed f ro m L1o ... t1 · s L :J.\\' Reports. 2. p. 226 f f. ( 1986) 
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mailers appl!!}. shall make an o rder Slaying 
Ihe proceedings. 

.' ArbllraBon agreemen( ' IS detined In s. 7 of 
the ""cl ' 

" Arbltrat lOn agreement" means an 
agreemen t In writing (Including an agreement 
con tamed In an exchange (\f lellers o r 
1C~lcgramsllo subm it to arhllratlon present o r 
future dIfferences capable of SC:lllcment hy 
arbilrat lOn. 

So II IS fo r the defendants 10 prove thai there 
.. as an arbllrallon agreement In wTltlng. That 
has to be done when an application for a stay IS 
made, and at that stage the eVidence: placed 
before the Coun Will be o n affida\'It. As IS 
r'Qlnted oul al p. 41 8 by the authors of Must lli 
and Bovd. CommerCial Arbitration . thert ma y 
tK Clrcumslances where al Ihal stage II would be 
nttessary fo r the Court to hear eVidence as 10 
.. hether an arbitration agreemen l IS provcd . But 
that I" not Ihe case here . 

Befort: I e"amlne the facts, It IS necessary to 
sa\ \omethlng about the eVidence which was 
rilc=d . It conSISted of IWO affidavit s sworn by Mr. 
A\fo rd . .... ho IS Ihe export and o\ erseas proJCCls 
manalZer of Ihe defendanls and held thai 
PI.'MIIon fro m 1975 onwards. To hiS affida vllS he 
c' h l""~d all documenlS In Ihe case save two, 
~ nd he ga\c hiS account or how the contract had 
t'Ic:\'n agreed "" Ith the plaintiffs. The o n ly 
\. \ Id~nce tiled b) Ihe plaintiffs conSisted o f a 
~lO lZh: affida vit by IhelT sol iCit o r. and that 
JtllJavlt IS reaJl~ nOlhlng but an allempl under 
'''c gUise of an affida\lI 10 argue the plalnllffs' 
'Uhln l:':'lons. The whole of It conslSIS of 
c\amlnmg M r. Byford 's affidavll and Ihe 
document s exh ibited IherelO and seeking to 
arl!tue thai from hiS affida vil . fro m the 
documents e"hlblted and from Ihe pleadings no 
hmdlng agreemenl had b«n made 10 arbltralC. 

In m~ Judgment. thai IS quite val ueless so rar 
a") an~ C\ Idence In Ihe case IS concerned . II IS not 
In dl.'.pute. Thc conl raCI wa. .. cerlaml) In part at 
":01" ura l. II .... as made bv an indi Vidua l. a Mr. 
M .... . mash lku. aCllOg for ' the plaintiffs. and no 
c\ldcnce from him IS fO rlhcom tng, nOI even 10 
the form. from Ihc solicll or. of " 1 am Informed 
b) Mr . f..'I"'anashlku and believe" . All that 
happened I ) tha i the soliCitor e"hlblled IWO 
dOCu-nenis. to which I well refer. wllhout In any 
"'a~ \cnhlng an y Information as 10 Ihem from 
her c l len l ~ . The e~ Idenee. therefore. In the case IS 
f(l r pra .. :tlcal pu rpo~ confined enllrel :-- to thc 
C\ Idt:ncc fi led on behalf o f Ihe defendants 

\\ II" Thai Inl rod ucllon. let me take up the 
f.U';luallilo r, II bel!tm\m Seplember. 1976. when 
a 'I r \\ oolcoll . .... ho .... as a represc:nl all\e of 
\oI. oodgatc lid ., agent), for Ihe plalnllffs. made 

an approach as to whether the defendants could 
suppl~ a large quantlly of glas~ . We are talking 
of wel l over 100.000 or 150,000 sq uare met~s of 
glass to a value running Into a quarter of a 
millio n pounds or more. As a result of that 
inqUI ry the defendants produced a quotation , 
and the quota lion IS of prime Importance 
~cause: In the quolallon IS found the arbitratIon 
clause: . It IS dated Oct . II and the facc of 11 
Identltie.. the defendant.s as James Clark &. 
Eaton Ltd . With theIr address, then "Our 
reference" and t he~ IS filled In " BN/3991 
OctoberJ76/VS" . " Your refere~" IS lefl blank . 
Dale "1 1th Oclober 197t" . Then Ihe prlnl 
reads : 

Please: quote our referencr: on all fulure 
communlcallons. Your telephone con laCI IS 
1- and It IS filled In - I Mrs. J. MackenZie. 
ext. 16. 

ReturnIng 10 the Print : 

Dear Sirs , We thank you for your inquiry. 
We hope thai our quotation set out below 
proves satisfactory and lhal you Will decide 
10 offer us the bUSi ness. If any funher 
Info rmallon IS requl~d , please lei us kno w. 
Yours fallhfully , James Clark &. Eaton 
Llmlled . 

Therea fler the quotation was sct out In 

diffe~nl c.3tegorle5 of glass which were reqUired 
10 lalltng £395.4%. Paymenl terms were slTlc!ly 
net 10 be: made b)' 180 days' draft documenls 
against accept.3nce . 

Terms of an Irre\'ocable leiter o f credll 
made In favo ur or us confirmed by Lond on 
bankers, These prices are based on Ihe 
exchange rate of 1.58 to Ihe pound and 
therefore Will be subJc<:t 10 ftuctuatlons . All 
Import d ues and /or tucs 10 be paid by 
conSignee. 

&10'" Ihat In prlnl there appears the 
fo llOWing 

Quollillons ( ..... hlch do not constitute offers) 
are made on our terms of busmess prtnted 
o\> crleaf. Orders arc o nly accepted and 
exC(:uted on lhes.e terms to the exclUSion or all 
othcr~ E and DE. 

On the back : " Terms of bus mcss". There: are 
elghl numbered terms dealing wllh a variety of 
mailers, and the eighth lerm reads 

Any dlsputc~ on the conltact to be settled 
by arbllrallon In England accordmg to 
English law and uS3@.e as proVided by Ihe 
A rburallon Act 1950 or an)' ua!utory 
modlficallon Ihcreof. 

...... ~".:a:: ~ ... >:'1 ..... I.-.~;: .. ,IIi'~ .... ; ~ ,l::. .. "..,.t) .... ~' {7" .... , .r .. • "T'.~.,-' _ ".~ ~ ~." • . . 
. ~._ "\ '"' .... ~-:".I . '~.: ~ '. '. ".'t, ':: .~,).;¥.~.-': ~ . '~. _,' 
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Thai qUOl allOn ord~r was scnt. It prod uced a 
purcha~ ord~r . The: ongmal of that documcnI . 
",,'tllch \Ioas In fact a photocopy as sworn to by 
Mr. Hyfo rd . .... a~ scnt by the plaintiffs to thc 
defendants by Ihclr agenls . Woodgate . For some 
rcason II IS dated Oct. 9, 1976. bUllhc dale must 
~ IAoro ng becauSe' o n 115 racc II rdcrs 10 the 
quotal lon by liS correct IdentifY ing number. and 
we kno .... that that .... a~ not despatched unti l Oct. 
11. But nothmg turns on that. The:: document 
repeat s thc quotallOn ",crbaum. and Ihc 
document IS called a " Purchase order" At thc: 
fOOl of thc documcnI there IS pnnted maller ' 
" Th,s o rder IS nOI va lid ¥o llhout all signa tures" 
Immediatel y abo\c that then: IS space for 
a uthOri zed Sl gnal one~ . three of them. and 
thcy arc all compkted . " ~ o r condili ons s« 
attached" . T here IS no thing o n the back of the 
documenl. and tht: e\ ldence IS thaI nothing was 
attached .... hen thIS document was recei ved b~ 
the defendant s. Th:l1 IS s .... o rn to by Mr. Byford. 
and there IS no e \>ldcnce to Ihe con tra l) . 

Negotlallons con l1nued both as to quanlll1~ 
and as to pnce. There .... as a re \lsed quo ta lion 
on Oct. 25 on the same fo rm. There was an 
amendment 10 the purchase o rder In November. 
and mane~ then went to sleep ..... hlle the letter of 
credit was ~lng arranged . The leiter of credit 
was fo rt hcoming In APfll. 1977. and then In 
ea rly May. In o rder to agr~ final term:, It wa, 
n«"es~ry for Mr. Byford and Mr. Woolcotl of 
Woodgate to go 10 Zambia. and the) d Id go to 
Zamb ia and mec:t Mr . Mwanashlku . Mr. Bvford 
to ld us In hIS affida\ 1t what happened (p. 30 ('If 
the document s) 

... I .... 'Cnt to Zambia on 6 th May 1977 and 
stayed unuilith May 1977 and there met Mr. 
M .... anashlku . Prior to my departure I 
prepared the quotal lo n of 2nd May 1977 . 
which was al so on the pro fo rma contatned In 
(the exhibi ts} and negotiations with M r. 
Mwanashlku In Zambia were conducted 
around that document . 

That document was agaIn on the pro fo rma . 
which I have already recited. and II SImply 
contatned a vanallon of quanl1ucs and pnces . 
the tota l on IhlS occasion bemg £294.505.80. The 
fi nal entry reads ' 

This Quotatio n is subJcct to our final 
confirmatton of your acccplana:. 

Returning to the affidaVit . Mr. Byford says 

... It took 5Cveral days o f negOllatlon In 

Zambia bc:fore agreement was reached. but 
finall y the defendants' revIscd quotatIon was 
ac:cepted by Mr. Mwanashiku and II was o n 
the basiS o f that quotation (wh ich expressly 
Incorporates the arbnratlon clause) Ihat the 
contract was made . 

That IS the eVldentt as to Ihe formatIon of the 
con tract . The statement of cla im says ," pan.. 1 
and 2 

By a cont ract concluded partly In WrlIlna 
and [1artl~ o ra lly between the platnl1ffs and 
the defendants bet .... een In or about October 
197f1 and '" or about m ember 76 the 
pla,"(jff~ purchased from the defendants 
QuanUlI("i of glass. C AI: F Da ,·Es·Salaam. 

2. I nsofa, as such contract was In wrll ing 11 
.... as con tamed In the follO Wing documents or 
ltOme of them :--(tl the plalOuffs' rurchUt 
o rder o . 50~ dated 9th October 1976; 
1111 the defendants' quotat io n ref. (- and the 
reference IS given - } dated 25th October 
1976: (1111 the pla intIffs' amendment to their 
..a Id purchase o rder No. 5089 ... 3rd 
November. 

.l Insofar as such conlract was made o rally 
II was made al a meetmg en o r about 
Novem bc-r 1976 and attended by Mr. 
M ...... anashlku . the p laintiffs' genera l manager. 
and b) Mr B)-ford of the defendants. 

On that e \> ldence. when Ihe ma iler cafT'l(: 
be:fore Sir Nell Lawson . the master had refused a 
st ay and the defendants appealed . The learned 
Judge .... en t thr('lugh the documents and qUite 
prorerh came to Ihe conclUSIon Ihal Ihere was 
no ccmcl uded agreemenl unu l May. 1977. 
I ndlt J. In m~ Judgment , no other conclUSion IS 
r oss lole . But as he wa~ concerned wllh thc 
que\ u('In of the sta~ . and as hl~ mmd had been 
IOftuenced by mailers to .... hleh I WIll refer In a 
short .... hile. he had IhlS to S.iI)' about those fi nal 
conclUSions. He said of the quotauon of May: 
Ip. 20 of the bundle) ' 

ThIS COnSIIIUI1::S a ne ..... 1n \' lIallo n 10 treat. It 
.... 'as Iyped on the sume sta ndard form. and 
states " thIS Quotation IS subject to our final 
con firmatIon of your acceptancc". Clearly 
thts IS an In\l la llon to treat expectmg an offer 
which the defendants will Cllher accept. 
decline or vary. No documents emanated 
fro m the plaintiffs as a result of th is 
doc ument. What happened was that Ihert 
were conversations betw~n the partlCS and a 
contract was entered IOta . because a very 
substanllal Quantity of glass was shipped and 
In the course of tranSI t a substantial amount 
was broken . hence the plaintiffs' claIm. 

WIth great respect to SIr Neil. in my 
judgment. that IS not a suffiCient findi ng for the 
purposes of thiS casc, because 11 does not do 
what In my Judgment 11 was neoessary to do. 
namel\'. to decide as to whether II was a term of 
the co'ntrac t a nd Ihat the terms on the back of 
the quotat Ion form~d pan of the contract . That I 
t h~y did rorm such pan orthe contrac t I have no 
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doubt o n thc- eVidence which has been placed 
t.dore Ihe Court . There mlghl have been a 
dl!.pute, bul none IS raIsed by Ihe e\ Idencc 
placed before the Court , I have referred 10 Ihe 
pas!.ages from Mr . Byford , and It Sttms to me 
on the eVIdence In Ihls case: that II IS QUite 
unarguable that Ihe contract Included the u:rms 
on the back of the Quotation . 

The Question Ihc-refore i$ as to whether on 
Ihose faelS Ihere has been an agreemenJ In 

.... nl1ng In the terms of s. 7 of the Act. That 
quesllOn was approached by Sir Nell , fo r 
perfectl y proper reasons, by referenct: to one 
author,,)' In thiS Court, £"comm Ltd, I ', Ahml'd 
Abdul· Qo ... ·, Bomaodah ( Th~ SO;1fI Rophur/), 
(1 985 ) I Lloyd 's Rep. 403. from whIch he clled 
e.'(lenlolvcly . In Ihe courY of rcaehlnS hiS 
conclUSion . as an aSide whi le clhng pans of Ihe 
authon ty. he posed whal In my j udgmenl IS the 
corrcci Question lp. Z2) : 

"A document whIch recogmses the eXISlence 
or an arbitration agreement bc:lween Ihe 
partu:s " in my judgment musl be a document 
to which the party who has not tendert:d the 
arbitration c:Jause has gI ven hIS agreement . 

Un fonunalely, in considetlng the Cllallo n in 
TIlr Soi", Raphael of a preVIous deciSIon, Fron/" 
Fdf' & Co, ,', Kossom l i",a/ & c,J .. ( 1949) 82 
U .LRep. 673. Si r Nell came 10 the conclUSion 
Ihal for there 10 be a bind ing agreement, 
ahhough Ihe actual clause was In wnllng. II was 
necessa ry to show by some wrlllng that the 
rlalnuffs had assented 10 it. In my judgment. for 
reasons which again \/"111 appear In a IInle whIle, 
he rell Into erro r In so dOing. I am QUite clear 
Ihat when the authorities 3re exam ined , if il IS 
establ ished thai a document With an arbitration 
clause In wrltlnB forms part o f a contract 
between Ihe parties, Ihe as~nt by o ne Dany 
o rally to Ihe contract IS sufficient . 

There has b~n a lime when Ihere were cases 
10 Ihe: conlrary . We: have bc:en referred 10 Ihe 
law slanlng \oI,lth the ~ of Hotlrrs/~)' 1', 

HutlOn. 11862) 3, F , & F. 11 6. ThiS was a ~ 
under the Common Law Procedure Act. 1854. 
"" hlch agam. wllhout se tllng It out. reqUIred 
submiSSion to arbltrallon to be 10 wrtlmg. It was 
a summo ns to Sla y proceedings. The aClion was 
brought by the exccu!o r of a deceased 
supercargo. thai IS. the man in charge o f the 
cargo on tradmg voyajtes to recover commission 
due 10 Ihe testalor bv Ihe defendant on the 
purchase of palm all 'on the Bonny Ri ver. II 
appeared thai 10 185 1 the testat o r entered 1010 
an agreement wilh Ihe defendant 10 aCI as 
supercargo to a vesscl tradmg 10 Ihe Bonny 
RI\·er. Under the agreemcnl, "" hlch was 
exCCUled b} bolh parlles. he \oI,'as 10 receJ\'e 
cenam commiSSions. In the agrecmenl was an 

arburallon clause. In 1853 he wenl OUI again 10 
Afnca . On Ihal occasion Ihe agreemc:nl was 
endOrYd wllh similar terms. In 1855 there was a. 
sim ilar endorsemenl embracing Ihe prevIOUS 
agreemenl. In 1.860. which was the voyage o n 
which Ihe testa lor died. Ihe defendanl prevIOUS 
to hiS lea\ Ing Liverpool wrote him a leller In 
which \oI,as the follOWing e~presslon : 'Thls 
voyage 10 be on Ihe same terms as the fo rmer 
one". There was no reply by Ihe teslalor who 
went on the voyage afler receiving the leller . 

The case IS merc ifully short and sUCCinct . The 
operatl\'e parts read as follows ' 

Dodgson . for the defendan! , arSued Ihat Ihe 
case: was wllhln sec:!lon II of the Common 
Law Procedure Ac! 1854 ; that the teslator's 
act follOWing the leller was an acceptanct: 
o f ils terms binding o n him and hiS 
represental ivcs. 

Gibbon5. conlra . ob)CCted that the statute 
requ ired an InSlrumenl In wrHlng. and there 
was no writing in this case to willch the 
leslator was a party. To deprive Ihe plaint iff 
of Ihett common law tight to trial by a JUry, 
there c ughl to be express words. whIch were 
here wanllng . 

Keating. J .• howe\er thought that as Ihe 
parties had eVldenlly gone on dealing on Ihe 
terms of the onglnal agrcemenl , which 
conlalned a clause for referring dlSPUlts to 
arbllratlon. the case was fai rly Wll hln the 
enactmenl , 

He therefore made an order slaYInB the 
proceedings. 

That case IS an earl y o ne showing Ihat where 
assenllo the written lerms - there was a wrllten 
term In the earlier agreemenl - could be 
inferred from the conduc! of the party on the 
facts o f the case , thai was sufficient to sallsfy the 
statute . We have bcC'n laken to casc:s where a 
pannersl'up for a year With an arbitration clause 
was then conllnued and a dispute broke OUI 
three or fou r years laler under Ihe continuation 
where II was held Ihat Ihe clause was bInding, 
ail hough Ihere was no wtl ung showi ng Ihat the 
part lCS had accepted the c:Jause on the 
continuatIon. 

We have been referred to a case where a lease 
was continued. bUI it is unnecessary , In my 
judgment , 10 go through Ihe whole of the law. It 
is sufficlenl to stan by looking al &Iur I ', 

YorksJrir~ FiN' &: Ljf~ A,fsurOnCt Co .. [1892] I 
Q.B. 144. The headnOie reads : 

By section 27 of the ArbitratIon Act 1889, 
" submISSion" means a " written agrttmenl" 
to submit present or fUlu re: differences 10 

. , . '; 

-' , .' , ~ - £ 
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arbHrallon. and by seellon 4 power IS g"/en 10 

slay any legal proceedings commenced by any 
pa n y to the submission against any other 
pan y thereto. 

An action on a fire Insurance policy haVing 
bet:n s tayed on the ground that the policy 
contained a clause Ihat any dlfference'5 arising 
under II should be rderred 10 arbitration : - ­
Held . Ihat Ihe pohcy, though nOI signed by 
the plalnllff. amounted to a submiSSion to 
arbll ratlon wllhm the meaning of .. . Ihe Act. 

Thai case was In fact a deciSion of the 
Dh ISlonal Court. I slate Ihal because In Th~ 
SO'" I Rapho~1 Lord Jusll~ Lloyd In error says It 
was a deciSion of the Court of Appeal. 

Lord Colertdge, Chief Jusllce. saId al p. 14 j: ; 

The plaintiff sues on Ihe pohcy. and by so 
sU ing affirms II 10 be hIS cOnlraet: he cannot 
disaffirm a part of the very conlraCI on which 
he IS sUing. He com ends that In order 10 bring 
InIO opera tion the arbitrat ion clause cOnlamed 
In Ihe pohcy. the pohcy musl be signed by 
both parlles: bul the Act or Parliament says 
nothing of the kind . and Ihe only apparent 
Jusllticallon for the conlentlon IS to be round 
In Ca~r/~on Tinplau Cu . lI . HUKh~s . That 
d«:lslon must be Interpreted . however . .... Ith 
regard 10 the particular facts of the casc=. 
There was there no complete contract: the 
IwO document s conSlllu llng the contraCI 
differed materiall y tn IhelT terms. and Ihe 
('oun said II was fila," that Ihe pames never 
were ad Idem . Thai hemg the state of (aclS. II 
was obViously ImpOSSIble to allow an 
arbllratlon to be forced on an unWilling party . 
The pr~nt case IS absolulely different: for 
there IS here a perfectly good contract. one of 
Ihe terms or ..... hlch .... as Ihat disputes .arlsmg 
under It should be rderred 10 arbitratio n : Ihe 
plamllff has not complied ..... Ilh that term. and 
hiS aClion must be stayed . 

It IS further said by the plalnllff. Ihat 
though the pohcy IS admilledl y .3. good 
contraC! . there musl be a wrillen submiSS ion 
to arbitral/on, Signed by the plalnllff. I do nOI 
agree ..... lth that comenuon. and even if I did I 
should Slav Ihe actIOn unttllhe plamllffslgned 
Ihc subml~slon . 

Mr. JUStice A. L. Smith said 

The provIsions of seellon I I or Ihe 
Common Law Procedure Ael 1854 are well 
known and have Ix-en enacled on fo r man} 
years. and have r«:ently been pracllc.ally re­
enacted In Ihe Arbitration Act 11189. Under 
Ihe former Act many hundreds or ca~e~ of 
claIms on tire Insurance po ilcl(:s must ha\c 
been referred under the power to sta} an 

aClion gl\en to Ihe " panics to any dcc:d Or 
mstrumenl ln wrillng". In Ihe present ACI.lhe 
firs t three secllons deal wt!h the submiSSiOn. 
and secllon 4 . arler commenclnp. wllh Ihe 
words "if any party 10 a submISSion", 
proceeds In language pracllcally Ihe same as 
thai used In the Common Law Procedure Act . 
It IS said. however. that by Ihe Inlerpretauon 
ctause a submiSSIon must be a written 
agreement 10 refer disputes to arbllrallon. 
Thts . however. IS nOI a higher interpretation 
Ihan was necessarily put on the la nguage of 
the old Act , under which it was Ihe universal 
prac ltc:e to refer Ihesc cases. and does not 
mean that In all cases Ihe wrlllen agreement to 
rerer must be Signed by both partlcs. II is qUite 
unnecessary to say mo~ as 10 the decIsion in 
Ca~rlt'oll Tinplrut' Co. lI. HIIKh~s than thai 11 

turned enmC'l y upon Ihe peculiar racts of the 
case : for I .am conVinced that the learned 
JudWes who gave Ihal deciSion wo uld decide 
the present case In Ihe same way Ihal we are 
decldmg It. 

Next I rerer 10 Hickman ~. Kt'nt or Romll~)' 
Morsh Shup Brl.'~d~rs · ASJO("la" on. [191 j:ll Ch . 
8H 1. Thai was a case where a member of a 
company was In dispute wllh Ihe company. Ihe 
arllcJes of asSOClallon of which eonta," an 
arbltrallon clause. Obvtously the articles were 
not Si gned by the plalnl iff who was a 
shareho lder. The Quesllon arose as to whether 
the arbitra tIo n clause was binding. Mr. Justice 
ASlbury. who re\lewed Ihe authonllcs. at p. 900 
began .... "h the case of In re L~w;s. (lS76) I 
O.B.O. 7:4. where a document conl3lning the 
terms of an agreement to the amount of the COSIS 
payable by a cltent to hiS 501Icl1or, which had 
been assen ted 10 I take It orally by the clien t but 
Si gned only by Ihe solicitor. was held by thc 
Court not to be suffiCient. In Ihal case Lord 
Colendge said 

. It IS QUlle clear that Ihere was no 
agreemenl In wntlng within section 4 of Ihe 
Act [- and that -I An "agreement in 
""rttlng" within section 4 must be an 
agreement by both partlcs. and both parties 
muSI Sign thclr names upon the agreement. 

He Ihen referred 10 Curr/~Oll Tinplau. The 
facts Ihere were that there was a boughl nOlc 
from (hc buycr and a sold no te from the x ller. 
One contained an arbitral Ion clause and Ihe 
olher did nol. As ha~ already httn secn, Ihe case 
"'as to be: dlsltngutshed on Ihe basiS thai Ihe 
parties were never ad Idem. 

Mr . JUSIICC Astbury Ihen cited &k~r ~ . 
} " rJ.ln/", Fin' & I.i/.· A .I·surUIICt' Col .• and ht said 

at p. 90:! 

The resull of thcse deciSions IS. I think. that 
If Ihe subml ~slon IS In writing and is bindmg 
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on both partlcs as their agrec:ment o r as the 
equI\,alen l In law to an agreement between 
them the statu te IS sat isfied . 

I clled Ihal because It has been expressly 
approved in th l:S Court In A,.,I(t-N,.wjoundland 
Dt'VI'/(lpml'nI CII, Ltd. \' . The Kin!? ( 19191 I 
U .LRep. 5J4 ; [1920J 2 K .B. 2 14. The fac ts of 
Ihat cao;c are nOI relevant . The questton was as 
10 whether a pe::lll1on ofrtghl cou ld be stayed on 
an a rbitration clause . Lord Justice Bankes. at 
pp. 537 and 223. said this : 

The third and fo urth poin ts affect thiS 
particular case:. As to the third. the 
respondents contend that there was here no 
SUbmiSSion to arblttallon . It IS a condition 
precc:dent to any apphcatlon under section 4 
of the Arbitration Act 1889 that the re should 
b.: a submiSSion to a rbitration by both parties 
10 the dlspule . A submiSSion IS defined by 
sectIOn 27 of the Arbitration Act 10 thcsc 
terms : "U nlns the contrary Intenllon appears. 
'SubmlsSlon ' means a wrmen agrcemen, to 
su bmll prescnt o r future differences to 
a rbitratiOn. whether an arbitrator IS named 
theretn or no ' '' ' It IS no t necessary that both 
panics should have Signed the wrt llen 
agreement : If a person has accepted a written 
3[lreemenl and acted upon It he IS bound by II 
for thiS purpose. although he may not have scI 
hiS hand to the document : 801..n \'. YOf k.rir,f,. 
Fire &: LI)~ A SSUfanrj' Co. T he law IS clearly 
and accu rately stated by Astbu ry J , who 
rC\lel4'ed all the authOrllleS 10 H irk mnn \'. 
Ken' I) f Romnl'1' .\Iaf $1I Sirf'f'P jJf ,.,.dns· 
Assoelatlon. 

He then cites and approves the passage which I 
ha\e cued. 

One mlghl have Ihought that after 1920 the 
law wou ld have been clear. Unfortunatel) It got 
sli ghtly astray In the case: of Frun1.. hhf ~ Cu. ~ . 
Kassam }1I'fa} & Co .. (1949 ) 81 1I.L.Rep. 673. 
As the relevant passages from that autho rH Y are 
fully dealt 14'llh by Lord JUStice Lloyd In TIlt' 
501111 Rapnad. I find It unnecessary to go to the 
case uself. I 14111 turn at o nce to Tnt' dint 
R.'lpnof'i. Ihe authomv upon which Sir Nell 
Lawso n relied and came to the conclusu.:m to the 
presenl c~. That 14111 be: found reponed In 
[1985\ I L1oyd 's Rep. 403. The headno te 
provides ' 

By a contract entered IOt o In Janua ry. 1916. 
the piamllffs sold 10 the defendan t 10.000 
lonnc~s 10 per ccnl mo re or less of Australia n 
I4h;te wheal . c & r Jeddah . The con lrac t l4 as 
ncp:OIl aled through IOlermedlaneS In Jeddah 
and London . 

The plaintIffs alleged that the contrac t l4 a\ 
Conta ined In or eVidenced b~ a brol.er ·s note 

dated January 27. 1976 . .... hlch set out the 
lerms and Incorporaled GAFrA 14. It .... as 
signed by the plaintiffs and a copy was sent to 
Ihe defendant In Jeddah for signature . He 
never signed It . 

GAFTA 14 provided for disputes 10 be 
referred to arbilrailon In London In 

accordance with the arbitration rules specified 
in GAFT A 125. C lause 32 prov ided inter alia. 
and then there IS prov ision for Ihe service of 
proceedings. They vessel arrived in Jeddah on 
Ma y 7. There .... as notice of read iness. She was 
nOI able 10 berth unul Augus t and the 
discharge was no t completed until November. 
The plaintiffs claimed arbitration on June 16. 
1978 and GAFTA apPOinted an arbitrator. 

By leiter dated July 2. 1978. the: defendant 
wrote 10 the plalnllffs denYing having signed 
any conlr",ct or being a member of GAFTA 
and asserllng thai the arbltrator's decision 
would nol be bindi ng. 

An awa rd was dated SePI. 5. The umpire: found 
In favour of Ihe plaintiffs. They applied ex pane: 
for lea ve: to enforce the award. Mr. JUStice: 
Macaua granted leave provided that the 
defendanl could apply Within 2 1 days to sel 
aSide. Judgment was entered on Feb. 1. 1979. 

On Sept. :! 3. 1983, the defendant app lied to 
set aSide the Jud gment o n Ihe Kround r Illhat 
the defendant did not agree 10 submit 10 

arbilrat lo n : (:!I he did not agree 10 writing 
to arbllrale and 131 {he apphcalion under 
s. 26 had been Ifregular . 

That IS Irrelevant to thiS case . 

Mr. J usllce We~ler held thai the order had 
nOI been \ ahdl ~ served. and the plaintiffs 
appealed . It was held In thiS Court thal-

. .. fo r an agreement to be a .... rlllen agreement 
to arbitrate It I .... as unnecessary fo r the whole 
of Ihe conlract incl ud ing the arbllrallon 
agl'ttment to be contained In the same 
documen t: It 14'8$ suffiC ien t that the arbitration 
agreement was IIsclf In wnttng and It was 
c;urficlen t If there was a document which 
recogmsc:d tht' eXistence of an arbltrallo n 
agreemen t between 'he parties. 

It IS that last maller I4hlCh . In my Judgment . 
has led Sir Nell Lawson tnto error In the present 
case . When o ne goes to the Jud gment of Lord 
Justtce Ll oyd . who ga\e the first Judgment. he 
went th rough all the faclS. .... h lch I I IS 

unnecessaf) to conSIder further . T hen at p, 40S 
he sa id . 

Mr. John~on ~ubm llS thaI there u.as ncver 
an) I4nllen agreement 10 a rbitrate between 
the partlCS. Indeed he submitS thai there was 
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never an), wntten contract at all. He concedes 
Ihal the defendant boughllhc goods and loo k 
delivery. But he sa)'s Ihat contract was made 
o rall y and not In writing . Thai submiSSion 
IS based on Mr. "'laSlO'S affida vit . T he 
submiSSIon found fa\our ~llh Ihc Judge 10 
IhlS extent. that he held that there Wi!> a 
triable Issue ...... helhcr there wa~ a wntten 
agreement to arbllrale In the sense Iha l the 
defendant had established a n arguable case to 
Ihe contrary. I rcgrel Ihal I ca nno t agree wllh 
thc Judge on Ihal poln!' 

For an agreement to be a wnllcn agreement 
to arbitrate It IS unnecessary for Ihc whole 
of Ihc conlract. Includmg Ihc arbuntlon 
agreement , to tx contained In thc same 
document. II IS sufficient Ihal Ihe arbltrallon 
agreement IS Itsel f In writing : Indeed II IS 
sufficient If there IS a document ..... hlch 
recogmses the e~lstence of an arbitra tio n 
agreement between the panics. 

ThiS appears from the decisIon of the Court 
of Appeal In Ff()n~ F .. hr d: Ca. I '. K.auum 
J/I'ruJ d: Co .. ,1 949) I:I:! LI.LRep. 673. That 
was a case on the old LeFT A prlnll.~d form of 
contract con tain ing an arbnrallon clause. The 
pri nted form had a slip or memorandum at 
the foot. .... hlch should ha"c been to rn ojT and 
Signed. It ne\cr .... as slgncd . The quc"il on ..... as 
whether the~ ..... as a "" rl tlen agreement to 
submn wLt hln s. :i of Ihe 1 ~S9 Acl. Lord 
Greene. i l"mg the leading Judgment In thc 
Court of Appeal. said at p 676 "On that 
footing. ""hat ..... c hil\ c to look for . therdore . IS 
a Signature authenticating . recogm:,mg. o r 
Incorporattng - "" hate""er word one chooses 
to usc - a wr1lten document containing an 
agreement to submit. QULte clearly If, o n 
receipt of Ihts pnntcd form. the sellers had 
cabled 10 Lo ndo n sa~Lng. "We accepl the 
terms sct OUI In your wrlllen document", that 
cable, plus Ihe pnnled form. would haye 
conslLluled a wntten agreement 10 submit. 
and that would be 50 Irrespccllve of the fact , If 
fact It was, that there was a pre-cxlSll ng 
agreement merel ) b~ thc pa SS ing of the earher 
cables. In other words. the secllon , to my 
mmd, IS qUite dearly sallsfied If thcre IS 
produced a document o r documents SIgned by 
the partlcs whICh records a pre-exls tmg 
agreement or authenllcates o r recognLscs the 
eXistence of an agreement \0 submit. That. 10 
my mind , is sufficlI~ntto ia tlsfy the sta tute. Sir 
Wilham emphaslled the distinction , WhiCh, of 
course, IS well known , between an agreemcnt 
and a note o r memorandum of an agreement. 
That appca~ to me to be an Irrelevant 
dlSllnCllon In thLs C35(: . What we haye to look 
at 15 to ~ whether or nOt there IS a wnllen, 
Signed document recognllolng, tncorporattng 

o r confirmtng Ihe eXIstence of an agreement to 
:,ubmll. 

Lo rd Justice Lloyd conttnues 

. . I .... ·ould ado r'll Lord Greene 's defi nition of 
...... hat LS meant by a ""'nllen agreement to 
arbitrate, except that I would re:,pectfully 
question ..... hether II IS neces~ry fo r the 
agreement to be Signed. 

He then refers to Bi.lJ.rr~ . l'QrJ. sl" I'r F"r d: Lif .. 
A SJurun((' Ct) . and POtnted Oul that 1\ was not 
cited to the Court of Appea l," the Fro"k Frhr 
case. He thcn conl1nued at p. 409 , citing from 
Lord Greene . 

. . , I am qUite content to proceed on what I 
am bound to say, prtma faCie . I should haye 
though t, was the nghl construct Lon of the Act . 
Where Ihe Act speaks about a .... 'rlllen 
agreement . LI is contemplating not only 
an agreement which is Ln wnllng, but an 
agreement wh ich IS Si gned by both panles. 1 
do no t find II neccssaf) to dec ide that 
queSl1on. but I am prepared to accept that 
View and I base: my Judgment on It. 

Lord JustLce Lloyd conllnues . 

Despite the greal we-Lght to be altached to 
an\' dictum of Lord G reene, the authonllcs 
genera II) are- agUlnSI any neceSSit y (('I r an 
arbllrallo n agreement to be: slgncd : SC't 

Mustlll and Boyd, p . 57, foo tnote 12. The~ 
L:' .:cnalOly no express reqUirement to that 
e-ffcci Ln the definlllon of an arbl lratlon 
agreemenl '" thc 1950 Act. I ..... ould hold that 
an arbll rallon agreement need not be sl gncd 
and that the definition Ln s . . \2 of the 
Act IS sa tisfied prOV ided there IS a document 
o r documents '" wnting wh ich. to usc 
the language of Lo rd G reene, re(ogntsc, 
incorporate or confirm the eXistence of an 
agreemenlto su bmit . Apply'"" Ihat test in the 
present case, I would agree with the 
subm iSSio n o r Mr. Boyd that the evidence 
here IS overwhelmlOg that there was a wntten 
agreement to arbitrate. 

If it wcre necessary to decide. I should say 
thai the whole of the cOnl raet between the 
panics here was contatned in the broker's 
no te , one copy o f which was signed by the 
plaintiffs and another copy of which was 
sent by Marpro Ltd . to Saudi Markelln. 
Establishment for o nward transmiSSion to 
the defendant . When I refer to the broker's 
note I Include. of course, the documents 
Incorporated In the broker's note by referena:. 
The faet Ihat the broker's note was neyer 
Si gned by Ihe ddendant makcs no difference, 
ThaI happens a ll the lime. 
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But It is unnecessary to decide whether Ihe 
con tract IS c.:ontained in the broker's note. 
Even If It IS not I would stili reach the same 
conclusion . For the document which the 
defendant admlltedl y recel\led, namely the 
order sheet. unequivocally recognises the 
eXistence of an arbllrauon agreement. That an 
my view IS sufficient. 

II IS sa id In the present case that there is 
no thing an writing after the o ral negOlLatlons 
..... hlch led to the (ormation of the contraCI In 

Zambia during Mr. Byford 's \' ISlt there In Ma y. 
1977. That IS true. But in my Judgment. I 
do nOI find Ihat the cases require me 10 hold 
Ihat there must be: some subsequent e~press 
acknowledgment In writing of an arbitration 
clause form lllg pan of a document which. on Ihe 
facts of the case, IS found to be a part of the 
agreement . 

For the reasons which I have already given. I 
am sat isfied thai the quotation. Includmg the 
J'f1 nted terms on the back of It . d,d form pa.rt of 
the agreement o f sale , and as a resu lt. the 
arbllrallon clause was Incorporated Int o tha t 
agreement . By making the agrument. albell 
orally assenllng to ii , once II IS clear that that 
document formed pan of the agreement . then In 
m~ Judgment the reqUirement of s. 7 o f the 197 j 
Act 1)0 sallsfied and there was a binding 
3ltreement 10 arbllrate . The defendanls are 
enlll led 10 a sla y. I wo uld allow thiS appeal and 
~ I a ) the aCllon . 

Lord Justicr RALPH CIBSO~ : I agree . The 
e\ Idence before Ihe learned Judge and thiS Court 
~hows. In my J ud~ment. Ihat there was an ora l 
a~recment made In Ma y. 1977. for the supply of 
the glas.. which was eventually shipped to 
Dar-cs·Sa laam. and that thaI ora/ agreement 
contained Ihe terms set Out In the c;ocument 
dated May 2. 1977, (po 49 o f the bundle) which 
.... as In the form appeanng at p. 52. The 
qU01alL on was stated to be made o n the terms 
r ranttd on the back. Those terms . ..... hlch are 
d earh' legible. Incl uded No . 8. Ihe arbilralL on 
(. lau loC .... hlch my Lo rd has a lread y read . 

I reach that conclUSion as to the nature of 
the o ra l agreemenl . because In hiS affida\ II of 
Jan. 15. 1985. Mr. Byfo rd 50 asserts as a mailer 
.... lIhm hiS own knowledge. He nego llated the 
oral agreement wllh Mr. Mwanashlku o n the 
baSIS of that d ocumenl at the meeting In 

Zambia . As my Lo rd has pointed o ut. there IS no 
c\ ldenc.:e to the co ntrarv . The affida\lt o f thc 
f'J laan lltl's So lic llo r cOnlalO s the assertio ns Ihal 
Ihe defenda nl_ 

... \ erdy be l lev~ thai II IS not es tablished by 
Ihc docllmenl s re!erred 10 that the arbLlrat lo n 
clause cOn1c=nded fo r was In facl a lerm of 

Ihc contrac i f- and Ihal - Ion Ihc b.a..'us of 
thc IOSlruCtions lelv.:n and the documents 
prOVIded 10 my! n by rcpresenlatlvcs of the 
pJulnliffs. thc dClendanls verily believe Ihal 
Ihc dause was not mcorporalcd . 

There wc:re Olher SI milar rderences to belief 
based upon instructions. II is necessary , as I 
think. to emphasize that such sta tements do not 
conSlllule tv,dena: of Ihc facts upon which the 
dc:ponenl chooses to found a belief. and that thc 
belief itself. however "\'crily" held. IS not 
eVidence of I hose facts . 

The Rules of Ihc Supreme Coun. O . 41 . r. !i. 
sub-r. (2) prOVide thal-

... an affidavit sworn for thc purpose of 
being used in LnlcriOCUIOry proceedin.5 may 
contain statements of informatIon or belief 
wllh thc sources and grounds thereof. 

In Y(lun, ", J. L. Yo"", MO"lIjacturin, Co. Ltd .. 
(190012 Ch. 753, which IS a case cited In the 
nOles 10 Ihal rule. al a lime when Ihe relevanl 
rule was In slmriar terms. Lord JUStice Rigby, In 
words With which the other membc~ of the 
Court agreed , said : 

In the prcscnl day. In uller defiance of the 
o rder ... sohcno~ have gal InIO a pracllce of 
filing affida\lHS In which the deponenl speaks 
nOI only o f what he knows bUI also of what 
he belle\les. ""'lthout gl\llng the sligh iesl 
mformallon With regard to whal his belief IS 
founded o n . Or he says. "1 am informed" , 
""llhoUI gl\lng the slighlest Inllmallon \,Io'here 
he has got hiS info rmallon . Now. every 
affida\11 of thaI kind IS utterly Irregular. 

Fo r the deponent merely to refer to 
" lnslrucllons" o r to "documents pro\llded" IS 
no t. In m~ judgment. 10 comply with the rule. 
The purpose of the rule IS to force responSibility 
(or Ihe (ruth of the assertton of fact upon an 
Identified source . The deponent, 10 comply wllh 
the rule. must say that Mr. X told him Ihat 
certain facts occurred or elust and thai the 
deponent belie\led the mformallon so given to be 
t rue. CI rcumstances ma~ anse an which a 
deponent can suffiCiently. for the pu rposes of the 
rule . Idenufy thc source of the informalLon 
Without IdenlLfying a named person who gave It • 
for example. where thc person refused (0 give a 
name . or .... hcrt the deponent has (oraonen the 
name bUI can descnbe: the relationship o( the 
Info rmant to the partlcs, but thiS IS not .. ueh a 
case and no explanation has been offered for nOI 
I denllf~lng the Informant or (or nOI Slating what 
In(ormatlon the Informant gave . 

Next. on the evidence before Ihe Cou rl It is I 
clear to me that the plaantiffs are 10 be lreated as 
haVing accepled Ihe defendants' terms of 
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bus,"~ss set QUI on the back of the quotation 
form . The plalnllns must have cxpecll:d there to 
~ such terms on such a document . and there 
was a legible rdefence to them on thc face of Ihc 
quotal l"n . The p la intiffs had had a copy of a 
... m dar document containing thc same terms 
... nee: Ocl0~r. IQ76. and had dnnc nothing to 
sho .... Ihat thc ... did n01 or .... auld not accept those: 
terms. The cy',dt:ncc befof(! Ihc Cou rt shows that 
Ihc plalnll ffs' own terms of bUSiness were not 
allachcd \0 Ihc purchase order No. 5089, dated 
Oct . 9. 197b. which ",,'as scntto Ihc ddcndams. 

The sole: question. therefore , b (me of law. 
The o ral con tract proved befo re thc Court and 
o n which thc plalntl lfs put ro rv.ard Ihclf claim In 

thc aCllon IS sha .... n 10 Inc lude: a term which 
conSllhlles an effecti ve agreement " to submll to 
arbitratIon pre~nl o r fu ture differences" within 
the meaning of s. I and s. 7 II I of the 1975 ACI . 
The quesllo n of la .... IS .... nether Ihe ddendanls 
ha\ e pro\.ed that the term IS o r .'" nOI contained 
In an "a~reement In wrlllng··. 

It seems to me Iha t the ph rase " an agreemenl 
In .... nung .. ma~ ha\ e ' .... 0 meanings at least . The 
firsl IS that the terms agreed bet .... een th~ panIcs 
arc SCI out In .... ntlng. On Ihal baSIS, prOVIded 
Ihal the terms of agreement to suJ:tmlt to 
arbltrallon arc contamed In a documenl o r 
documenh. proof that tnose terms were agreed 
b~ Ine pan IC" to be binding uron them may be 
gt\en ouhlde those documents. Such proof may 
be il'en b\ e'ldence of conduci from which the 
Court IS persuaded thai the Inference:: of 
agreement must be d ra .... n. or by eVIdence of o ra l 
acceptance, o r Indeed am Olher e"'ldence .... hlCh 
sa llsfie .. Ihe Court Ihal Ihe wntten lerms 
conSIlI Ule or form Pitrl of an agreement bcl .... een 
the partIe). 

The second pOSSible meaning IS that both the 
terms of the agreement to subm it and the 
apparent assent 10 those: terms an: e::ontalned In 

the document or documents. A requirement of 
thIS nature , o r cou rS( , IS to besetn in S. 40 o f the 
L.aw of Prorert y Act 1925, wh ich prOVIdes 
thal -

no action ma y be brought upon any 
COnlraCI fo r Ihe sa lt or o ther dlspoStllOn of 
land or an y Interes t In land . unless the 
agreemenl upon which such action IS brought, 
or some memo randum or nOte thereof. l!o In 

Wrtllng a nd Signed by Ihe pan y to be charged 
or by some o ther person thereunto by him 
lawfully autho n sed . 

That pro\ 1$IOn ~rmllS proof o f the making of It 
prt o r agr~ment b~ It subsequent stgned note or 

". 
The ongtn of the prO\'ISlons of Ihe [975 Act I~ 

the New York Convenllon, and on looking at 

the prOVISIons of the New York Con ... entlon I 
was left at first WIth the impresSion that thiS Act 
woa Intended to be dealing WIth an agreement In 
Wrttlng In the second sense to whICh I have 
referred . The Con ... entlon. by an . 2. prOVides 
that-

.. each contraCting Stale shall rccOgnlse an 
agreement tn wtltmg under whIch the panics 
undertake 10 submit to arbItratio n all or any 
d ifferences which ha ... e ansen or may ansc 
between Ihem In respect of a defined lepl 
rdal lonshlp. whether cont ractual or nOI 
concemmg a subject mailer capable of 
seulement by arbitration. 

Then by par. 2 ' 

The term " agreement in wflttng" shall 
Include an arbitral cla use 10 a contract or an 
arbitration agreement Signed by the panIcs or 
con tamed m an e,;change of lellers or 
telegrams. 

The 1975 Act. as tt stales. was enacted 10 give 
effect 10 that Con"'en tlon. It IS dear to me Ihal 
the ConventIo n by art . 2. par . 1. dId no llmpose 
upon Ihe COntractmg Slale an obhaallon to 
recognize an agreement In wTIIlng \0 submll 10 
arbltrallo n unless It 15 SIgned by the panIcs or 
unless the agreement IS con tamed 10 an e,;change 
of letters o r telegrams In the sense thai the assent 
\0 be bound by both parttes i~ gl ... en 10 wriunl 
by such documen l . Ir. howe ... er . Parliament 
enacts legl~la"on whIch reqUITes Ihe Couns of 
thIS country to recognize agreements In wrlllna 
of that mUure . the obli gatIon under the 

o O\enllon IS rulfilled . If the enactment also 
requtrt:s our Courts to recognize an agreemenl 
In wfltmg .... lthm the fi rst meanIng at"'en abo ... e. 
10 whIC h proof of assent to the wnllen terms IS 
prOVIded o utSide the document , there IS no basiS 
for regardmg such prOVISion as consutulln, 
departure by thIS country from any obligat ion 
assumed under the Convention . 

lt was nOI argued berore Si r Neil Lawson or 
before thiS Court Ihal there IS any difference in 
meaning belween Ihe phrase "written .greement 
to subml' " In s. 32 of the Arbitration Act. 19.50. 
and "agreement In writIng" Ineluded tn S. 7 ( l) 
of the 1975 Act. For my part. I agree that there 
IS no rele .... nt d Ifference. The words "includina 
an agreement conlatned tn an exchanae of letten 
o r telegrams" were no doubt tneluded SO as 10 
a"'Old any argument based upon Ihelr omiSSion , 
1115 clear Ihat Ihe omiSSIon o f the words " S1gned 
by the panles" was Intended to leave Ihe 
requirement the same as It IS under s. 32 of Ihe 
1950 Act . 

On (hat baSIS. thiS Cou n should, in my I 
Judgment , conclude Ihat the defendantS have 
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I dtmons t ral~d an agreemenllO WrlllOg Il' .. ubmn 
10 arbnrallon withIn s. I of th.: 197~ A!.:1. 

The declSI(\n of The DiVISional Court In 8al. ,'r 
v rorl.J/llrr Fin' & Llr~ ASJurancl' ("fl .. I I 89::!I I 
O.B. 144. 10 which my Lord has referred . 
e<-Ia bltshed that th~re could be a ..... rlllen 
'Freemenl 10 submit ""'uh1O s. :!7 of th~ Act o f 
1~~9 . although Ih~ document contalOlOg th~ 
ar tl1 trallon clause had nOI been sl gn.:d by th~ 
party aga10st whom It was raised . The plaintiff 
sued upon the agreem~nt 10 which 'h~ clau~ was 
eontalO~d and h~ was held to be: bound by Ih~ 
clause for the purposes of s. :!7 of the 1889 
Act . In £.\("omm Ltd. ". Ahm~d Abdu/·Qa ... ·j 
&moodah (Tht' SI . Raphael), [19851 I 1I0yd 's 
Rep. 403. at p. 409. in a passag~ which my Lo rd 
has already r~ad. Lord JUStl~ lloyd said : 

1 would hold that an arbitration agreement 
need not be signed and that Ihe d~finltlon In 
<.eetlon J2 of the ACI IS satisfied pro\llded ther~ 
l!> a documenl or documenlS 10 wnllng which. 
10 usc: Ihe language of Lord Greene. 
recognise. Incorpora te o r confirm Ihe e"ISI~n~ 
of an agreement to submit. 

It appears to me Ihat the test there proposed did 
nOl requlft~ thaI the assent of the defendant to 
the arbltrallon clausc con talOed 10 the document 
or docu ments. or ~"Idencc of Ihal IUSenl. should 
be contained 10 those or any o th.:r docum~nts. It 
IS <;ufficlent If it i .. proved thai the defendanl 
I~ cont ractually bound by the arbit rat Ion 
agreement Incorporated In the document. 

In his Judgmenl SIr N~il Lawson referred 10 a 
{'Ia~S3ge from the Judgmen t of Lord Justice 
Lhl~d In Tht' Sr. RafJho~/casc at p. 408. 10 which 
m) Lord has already referred . and all"". 10 of his 
Judgmen t he conclud~d hIS reasons fo r his 
finding by saymg : 

I find here that there IS no docum~nt 
emanatmg from the plaintiffs " 'hlch 
recognises. mcorporat~s or confirms th~ 
eXistence of an agreement to submit. 

l am unable to accept that Ihe 197~ ACI requITes 
proof of a document emanallng from the pan y 
against ""'hom the arbitration clause IS raised 
IJpon an application to Slay. If the lerm 
containing the agreem~nt to submit IS 
Incorpora ted In a document and 11 lli pro\led Ihal 
the pany IS bound by an agrttm~nt which 
Includes the t~rms of thai docum~n l . thcn nc. 
run her proof of the agreement 10 submi t IS. In 
my Judgment . r~qulred. 

As to the class of cases In .... hlch a Vofllten 
agreement to arbitrate could be proved )00 as 10 
sa tisfy s. I o f th~ 1975 Act. desfllle the ab5('nc.: 
of any slgnatu~ or document emanallng from 
the party agamSt whom the agreement to liubmh 

IS ra ised. Mr. Pou~r sought to limit It to C35('S 
wh~re the Court IS satlsficd . In the absence of 
contrar~ e Vldcnc:~. thai the wrtllen docum~nt 
embodl~s th~ agreement betw~en the rarl les by 
rcfer~nce 10 established rules of la .... or ""ell­
kno wn comm~rclal praclI!.:e or some pnor 
agreement t:oclween the !'lames. such a .. th~ 
unSigned policy In &IJ./!r- r . rflrl. .rhlr-t' F"" & LIII' 
ASSIir-amr Cu .. which I ha\le a l r~ad y r~ferr~d 
to. or th~ prinCiple of holding over afler 
termination of a lease. as In Mflr-,un ,'. It 'ililum 
Harm"n Ltd .. (19071 2 e h. 137. I am unable 10 
accept 111 ':11 any such hmllatlon can be dert \l~d 
ellher from the cases or from the t~rms of the 
Act . Once It IS clear that the assent to the 
wnnen terms or eVIdence of It I) nOI required to 
be: co ntained In Ihe WTlII~n agreement. bul that 
assent to the WTlllen terms may be proved by 
olher eVidence. then In my Ju dgment any 
e\l,denl..'C which proves thai Ihe party has agr«d 
to be bound by an agrcc:ment 10 submit 
contained In a docum~nt o r docum~nts IS 
sufficient to make the document or docum.:nts 
an agreem~nt In wnung wll hln the 1975 Act. 

Accordingly . for Ih~ reasons I have gi ven and I 
for the reasons wh ich m} Lord set out In his 
Judgment . I agree that thiS appea l should be: 
allowed . 

Sir DE:"-iYS OL'CKLEY : I agree wllh both th.: 
J udgm~nls th31 have been delivered . I ""ould 
onl v add thiS short o bservati on. SIr Nel l Lawo;on 
in 'hls Judgment. qUlle rlghlJ~ In m} \ Ie"" . 
e,pressed the \l leW that Ihe quo tation ""hlch ""as 
8l v~n by the defendant company fo r th~ glass. 
t h~ su bject matt~r of Ihe sale. In Octobe r. 1976. 
amounted to no mo re Ihan an In' Italian 10 treal . 
That must have been the case: because 11 stat~d 
on the face of II Ihat II was not an offe r. The: 
same mUSt b.: equall~ [rue of the re"sed 
quota lio n which ",,·as taken to Zambia In May. 
1977 . Oul the ~v ldence clearl~ establishes. In my 
J ud8m~nl . that the ora l contract "" hlch th~ 
pa rties ent~red Int o In Zambia In May. 1977. 
was a cont ract which was made Includln(t th~ 
terms which are SCt ou t In th.: endo rsement 
on the two quOtations. Those: terms Indude 
the arbitration clause . The a rbltrallo n clause 
became. In my Judgment . as the ~suJt of the ora l 
agreem~nt . part of the term s or the cont ract 
between the parlles. and II IS a Slatement of thai 
term In Wrtllng. 

In consequence of that sc-quencc of e\enls . the 
Contract ""as. In my \I~"" . a contract part l ~ 

UnWTlllen and part ly ," writing. and I thin/.. Ihal 
on the facts o f thiS case the agreem.:nl to 
arbITrate was a term In wriling. a "'rttlen lerm. 
o f the agreement ""hlch the partl~S entered In to . 
The endo rsed terms of bUSiness contaIned In 
each ot" the quo ta tio ns thus became. In m~ 
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judgment . a written record of the terms to ..... hich 
the parties were assenting and a contractual 
document. part of the contract. 

For the reasons which my Lords have given. 

I and what I have just briefly said. I also agree 
that thiS apptal should be allowed. 

(Tnt' oppt'uf M:a .f ol/nwt'd l4'ith an urdu far the 
plo/llllJfs ' " P(/I' tlu' ddt'ndorr/f' ('OSIS both nne 

und brIo ... ·. Tht' o ( n 0 1l " '0.1' sravt'd. ) 
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