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On th e 15 th January 1979 '\lr Freydoon Kamyab ·Nent to the 

office in Te heran of th e In ternat ional 9ank of Iran. He paid the 

bank 29,600,000 Rials. In return th e bank gave him two cheques 

each fo r 200,0 00 U.S. dollars. They were drawn on the Chase 

\lanhatten Bank New York a nd named as the pa y ee "Chemical Bank 

Accou nt No 400-35861 H.1DNS". That accou nt belonged to :'>Iark 

Dallal who is a United States citizen living in New York. When ~,Ir 

Kamyab had obtained the cheq ues he handed them to 1,lr .'\zad who 

was a business associate of Mr Dallal and who In turn forwarded 

them to Mr Dallal in New York. Th e Chemical Bank presented the 

cheques to the Chase \Ianhatten Bank in New York on be hal! of /.Ir 

Dallal in February and again in early March but on both occasions 

they were dishonoured marked "lnsu!!!cient funds". ~Ir Dallal did 

not take immediate legal proceedings against the International 

Bank of Iran on the cheq ues; he waited un til the 4th June 1980 to 

do so. On that day he commenced proceed ing s in the District 

Court of the Southern District o! New York against the Islamic 

Republic of Iran and the International Bank of Iran. He said the 

bank was dominated and controlled by the Republic and therefore 

the bank was the alter ego of th e Republic. He pleaded that he 

had purchased the two cheques from the In ternational Bank of Iran 

( presumably t reating the actual buyer as his agent for this 

purpose) and the dis honour o! the cheques on du e presentation. 

He claimed against each of the two ent ities he had s ued 400,000 US 

dollars by way of da mages fo r breach of their respecti ve 

obliga tion to honour the cheques. On 23rd Jun e 1980 :.lr Dallal 

obtained an interim or der of a ttachment on the assets of either the 

... '. ' · 
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Reoubtic or the ban k In th e United States. t n d ue cou r se a fi rm 

of Ame r Ican attoroeys a ppeared In th e actio n o n ~eha Jf of the 

bank . 

. ~ll these events took place against the bac kground o( the 

upheavals in Iran (ollowin g t he ov erthrow of the Shah. By 

November 1979 this had led to the taking of the American hostages 

in Teheran and the response by the Uni ted states government on 

the 14th November 1979 freezin g all Iranian assets. I am told that 

s~ 12,000 million US dollars of Iranian assets were frozen. By 
."., 

reason of \Meoe interest it had in Iranian assets, the United 

States government had formally intervened at the end oC July 1980 

in ,lr Dallal's New York action. The impasse between the 

United States and Iran whereby the former had and WaS holding 

the latters assets and the latter was holding United states citizens 

as hostages, was eventually broken on the 19th January 1981 

through the mediation oC the government oC Algeria. On that day 

the government of Algeria issued two declarations. These recited 

that "on the basis oC formal adherences received (rom [ran and the 

United States, the government oC Algeria now declares that the 

(ollowing in ter-dependent commitments have been made by the two 

governments." These declarations therefore contained international 

agreements between the United States and [ran and it was common 

ground before me that they had the effect oC an international 

t reaty. The hostages were duly released. The declaratio ns covered 

a number oC matters of International obligation between the two 

countries b ut this also made provision regarding the numerous 

claims that had been started by cit izens of the United States 

against [ran or Irania n national corpo rat ions . Unless these cla ims 

could be disposed of in some other satisfactory fa shion it would 

2 . 
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oot ~e possIble fo r the L: "Ited States to fulfill the Obli ~atlon Hh lCh 

:t 'Has und ertakIng to " res to re the financIa l positio n of Iran In $0 

fa r as possible. to that wh ich eXisted pr ior to 14th November 

1979". There fo re th e declarat ions fo rm ulated th e gen eral pr inciple: 

" B It is the purpose of bo th part ies with in th e framewor k of and 

pursuant to the provisions of the two declarations of the 

government of the Democratic and Popular Republic 0; AI~eria, to 

terminate aU liti gation as between th e government of each party 

and the nationals 0( the other, and to bring about settlement and 

termination of aU such claims through binding arbitration. Throu gh 

the procedures prov ided in the declaration relating to the claim 

settlement agreement, the United States agrees to terminate aU 

legal proceedings in the United States Courts involving claims of 

United States persons a nd institutions against Iran and its State 

enterprises, to nullify all attachments and judgments obtained 

therein, to prohibit all further litigation based on such claims, and 

to bring about the termination of such claims through binding 

arbitration. " 

The declaration therefore went on to set up a fund which would be 

held by the national bank of an independent third country and out 

of which claims against Iran or Iran national corporat ions could be 

met. The declarations contemplated tha t disp utes might have to be 

determined not only as between the two states themselves but also 

as between nationals of the states and the opposing state. All 

such disputes were to be referred to arbitration and the second 

declaration contained detailed provis ion for the settlement of such 

disputes • . Article 17 of the main declaration provided 

"It any other dispute ar ises between the part ies as to the 

interpretation or performance of a ny prov is io n of this declara tion 

either part y may submit the dispute to binding arbitration by the 

~. 
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Tr;bunal established by, ~nd I n accor dan ce 'Nlt h the ~ r ov l slons of, 

tne claim se ttlemen t ag reemen t. .-\ n y decIsIons of th e Tribunal wIth 

respect to such disp ute in clu ding a ny awar d of damages to 

compensat ion fo r a loss res ulting from a breach of thIs decla rat ion 

or the claim settlement agreement , may be enforced by th e 

preva ili ng part y in th e courts of any nat io n in accordance with its 

laws. " 

The claims settlement agreement set up a Tribunal of nine 

members three or whom were to be American, three Iranian and 

three (rom thir d party countries. The seat or the Tribunal was to 

be The Hague in the Netherlands or any other place agreed by 

Iran and the United States. The members or the tribunal were to 

be appointed and the Tribunal was to conduct its business In 

accordance with the arbitration rules of the United Nat ions 

Commission on In ternational Trade Law (U ncitral) except to the 

extent modified by the parties or by the Tribunal to ensure that 

the agreement could be carried out. It was expressly provided 

" that: The tribunal shall decide all cases on the basis or respect 

for law, applying such choice or law rules and principles or 

commercial and. international law as the tribunal determines to be 

applicable, taking into account relevant usages or the trade, 

contract provisions and changed circums tances" and that " .~ll 

decisions and awards of the Tribunal shall be final and binding". 

The Tribunal was established "for the purpose of decid ing claims 

or nationals of the United States against Iran and claims of 

nationals of Iran against the United States, and any counterclaim 

which arises out of the same contract, transact ion or occurence 

that co nstitutes the su bject matter of the natio nals claim, if such 

claims a nd counterclaims a re ou tstanding on th e date of thi s 

agreement , whether or not filed with any co urt, and arise out of 

L.. . 
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1 eDts . cont :"' 'lcts ( i nc!udlng t r ansac t ions "ih len a re th e :iuoJect of 

lett er s oi credit or bank guarantees ). ex propr Iat Io ns or other 

meas ures a ffecting propert y r ights •. .. " . " Claims of nationals "of 

the United States ( and of [ran ) were fu rther defi ned in a later 

article in terms which clearly included any relevant cla im that :,\r 

Dallal might want to br ing; that same prov ision cont inued: 

Claims referred to the arbitration tribunal shall as of the date of 

ming of such claims with the tribunal, be considered excluded 

from the jurisdiction of the courts of Iran. or of the United States. 

or of any other <!Ourt". Iran was also defined so as to include any 

entity <!Ontrolled by the goverment of Iran. The International 

Bank of Iran was such an entity as is its successor the Bank 

;telJat. .'\rticle 1 of the clalm settlement declaration required that 

any claims not settled amicably within a stated period should" be 

submitted to binding third party arbitration in accordance with the 

terms of this agreement, "The period was in fact extended to 

October' 1981 by agreement between the- two states •• " 

The Tribunal provided for was in due course established 

and chose to have its seat ~.:. The Hague in the Netherlands, The 

fund out of ... lIich claims ... ould be met was also set up in the 

Netherlands and held by the National Bank of the Netherlands. 

Rules for the Tribunal were prepared and went through a number 

of versions. The relevant version for the purposes with which I 

am concerned has been agreed to be that of the 10th ~,larch 1982. 

The U ncitral rules both in their original and in their adapted form 

broadly follow a scheme which is typical of the rules of a tribunal 

'Hhich is having to arbitrate upon the private law rights and Ii 

abilities of the nationals of differing states , ." 

The Dutch government agreed to the setting up of the 

tr ibunal within its territory a nd the deposit ing of the relevant 

s. 

.' 
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fu nd 'Nlth it S cen t r91 ;,ank . The Du tch ,ove r nment howe ve r did 

:"lot e\' er enter in to a ny t reat y o r s imilar obligatIon co th e l' nl ted 

States or the Iranian governments no r did It pass a n y domestic 

legislation to deal with or re"ulate the tribuna l or th e rights of 

the parties to disputes referred to the tr ibunal. I n November 1983 

a Bill was presented to th e Dutch Parliament which would have 

gone some way to providing a relationship between Dutch law and 

the activ ities of the tribunal but this Bill was never proceeded 

with and never became law • . U all material times Dutch law has 

included in its Code of Civil Procedure a provision: 

"623. 1. The arbitration agreement concluded after a dispute has 

arisen (submission) must be made in writing and signed by the 

parties; if the parties are unable to sign, submissions should be 

drawn u p before a notary and witnessed . 

2. The submission shall contain the subject matter of the dispute, 

the names, surnames and domiciles of the parties, as well as the 

surnames and domiciles of the arbitrator or arbitrators oC whom 

there must always be an uneven number. 

3. All oC the above is prescribed on pain of nullity." 

On the 24th February 1981 the President of the United 

States promulgated a Presidential decree. This decree referred to 

the Algerian declarations and the agreement between the United 

States and Iranian governments an d th e obligations of the United 

States regarding the resolution of claims of its nationals against 

Iran. Section 1 of the decree prov ided: 

" .'Ul claims which may be presented to the Iran United States Claim 

Tribunal . . . and all claims for equitable or other jUdicial reli ef in 

connection with such claims a re hereb y s uspended except as they 

may be presented to the Tri b unal. Du ring th e period of this 

suspension all such claims shall have no legal effect in a ny action 

(". 

. . 
" , .. - . . ;' , .. : 
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no w ~endlng !n a n y cou rt of the L' nl ted Stat es incl ud ing th e 

Court s of ,ny Stat e or ony loca li t y th er eof, the Distr ic t of 

Columb ia and Puerto Rico or in an y act ion commenced in an y s uch 

court after the effect ive date of this Order .. . . " 

Section 4 prov ided : 

'A determinat ion by the iran United States Claims Tribunal on the 

merits that the claimant is not entitled to recover on a claim shall 

operate as a rinal resolution and discharge of the claim (or all 

purposes. A determination by the Tribunal that a claimant shall 

have recovery on a claim in a specified amount shall operate as a 

final resolution and discharge of the claim for all purposes upon 

payment to the claimant of the full amount of the award including 

any interest awarded by the Tribunal." 

The constitutional validity of the decree was challenged in the 

United States Supreme Court in the case of Dames and More v 

Regan.Secretarv of Treasury 453 U.5. 654, argued on the 24th 

Jane " am:! deeided ' on the 2nd July 1981. The Supreme Court 

upheld the constitut ional validity of the decree. They held that the 

President did have power to nullify the attachments that had been 

made of Iranian assets and to order their transfer_It. also held 

that Congress had implicitly approved the practice of claim 

settlement by executive agreement. i n answer to the argument 

that the suspension of claims was an ouster oC the jurisdiction of 

the United States Courts contrary to Article 3 oC the Constitution, 

the Court said that a suspension did not involve a divesting of 

the Federal Courts of their jurisdiction but "simply effected a 

change in the substantive law governing the lawsuit ••. . " He was 

"directing the Courts to apply a different rule oC law". (453 US at 

685) Having concluded that the President was authorised to 

suspend pending claims pursuant to the Executive Order the 

I. 

: . '<10 . . .. . .. 
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Co urt co ntInued: 

"Clu r co nclu s ion is ju ttressed by the fa ct ,~a t the mea ns c~o sen 

by the President to settle the claims of .';'merican nat ionals 

pro vid ed an alternative for um, the Claims Tr ibunal, which is 

capable of pro vidinlS mean in gful relief. The Solic ito r Ge nera l also 

suggests that the prov isio n of the Claim s Tri b u nal will act uall y 

enhance the opportunity fo r claimants to re<:Qver their claims in 

that the alSreement removes a number of jurisdictional a nd 

procedural impediments faced by clalmanu in United States 

Courts. Although being overly sanguine about the chances of 

Un ited States claimants before the Claims Tribunal would require 

a degree of naivete which should not be demanded even of Judges, 

the Solicitor Generals point cannot be discounted. Moreover it is 

important to remember that we have already held that the 

President has the statutory authority to nullify attachments and to 

transfer the assets out of the cou ntry .•• The Presidents power to 

do so does not depend on his provision' oC II forum whereby 

claimants can re<:Qver those claims. The fact that the President has 

provided such a forum here means that the claimants are receiving 

something in return for the suspension of their claims, namely, 

access to an international tribunal before wh ich they may well 

recover somethin g on their claims.' ( 687 ) 

~1r DIIilaI decided to pursue his claim before the Tribunal at 

The Hague. On the 11th December 1981 he served a notice of clalm 

to which he named as respondents the Islamic Republic of Iran and 

the In ternational Bank of Iran. He referred to the Algiers 

declarat ions of 19th January 1981 and his own residence in the 

United States and the r esidence and s tatus of the respondents in 

Ira n, an d sta ted : "Claimant hereby demands that this dispute be 

referred to a rb itrat ion before the Iran United States Claims 

~ .  
United Kingdom 

Page 9 of 38

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• ( 

• ( 

-:" rIb una l. " ': e claImed '; 00 , 000 US dolla r s being th e :ace amount of 

the ( 'NO dishonoured cheques of whIch he saId he 'Nas th e lawful 

holder; he also claim ed costs and interest. On the 31st :,larch 1982 

a defen ce was pu t in by Bank ',lellat as the s uccessors of the 

In ternat io nal Sank of Iran. They relied upon various defences 

including disputing that :vIr Dallal had any title to the cheq ues. 

They also pleaded illegalit y of the cheques un der Iranian law 

including sp ecifically "O n the date of the payment order, too. the 

relevant binding regulations forbade the transfer of foreign 

exchange from Iran. Therefore. if the claimant can produce valid 

documents to prove that it has made payments for the said 

payment orders. it should thence refer dlreetly to the bank 

concerned to retrieve its payments." A panel of three arbitrators 

was selected to deal with this dispute; it consisted of one Iranian 

and one ... merican arbitrator with a third arbitrator as Chairman 

from an independent country The parties submitted evidence in 

support of their cases and 'attended a hearing 'on the 10th 

September 1982. Following the hearing each party submitted post­

hearing briefs. The government of Iran was also represented at 

the hearing and . there was an observer on behalf of the .. United 

States government. It is clear that at the hearing the issues of 

illegality were rather more fully explored and in his post- hearing 

brief the claimant developed a number of a nswers to the 

respondents' case. He relied on principles of conflicts of laws as 

making illegality under Iranian law irrelevent and he also relied 

upon arguments of estoppel. He asserted that the parties were not 

in pari delicto and pointed out: " Respondent was paid Rials for 

the dollars it contracted to pay Claimant. an d if it is discharged 

of its und ertaking to pay Claimant, it will be unjustly enriched." 

In the post trial br ief of Bank ~1 ellat the whole of the claimants 

9 . 
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case Has commented upon :ncluding :he unjust enrIchment 

a r~ument . 

The arbitrators published their award on the lO th June 1983. 

It 'Nas a ma jority award by th e Chairman a nd the Iran ia n 

a rbitrator with the American arbitrator dis~n ting . They awarded 

that " the claim of ~.l r Dallal against the government of the Islamic 

Republic of Iran and Bank Mellat is dismissed." The reasoning of 

the majority shows the wisdom o( the note of caution sounded by 

the Supreme Court. The majority upheld the claimants title to the 

cheque but held that his claim must (ail upon the grounds that the 

transaction was contrary to Iranian Foreign Exchange law which 

must under the Bretton Woods Agreement be recognised by the 

Tribunal. The majority reached this conclusion not because they 

were satisfied that the requisite illegalit y had been proved but 

because they considered the burden of proof to be upon the 

claimant and that he had Cailed to satisfy them that the transaction 

was not illegal. They said : "The Tribunal therefore reaches the 

conclusion that the two cheques must be assumed to have been 

issued as part of a capital transfer, intended merely to exchange 

Rials (or Dollars and to transfer the dollar amount to th~ United 

States." As regards the unjust enrichment argument, the majority 

considered that to admit this argument would invol ve allowing th e 

claimant to amend his claim a nd concluded that it would be 

inappropriate to allow him to do soThey also commented that Bank 

~.lellat had declared that the Rials could be recovered directly (rom 

the bank in Iran by whoever was entitled to them. Mr Dallal was 

highly disatisfied with this award and the reasons (or it and, 

hav ing read the reasons o( the dissenting arbitrator, one can well 

have sympa thy with ~.l r Dallal's disatisfaction. He tried to persuade 

the Arbitration Tribunal to re-open th e matter but they 

\ O . 
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'J nan lmously ~ ecll ned to do so . He d id not challenge th e award 

before the courts of the 'l etherlands and in VI ew of the sta te of 

Dutch law at the time it is probable that any such attempt would 

have been abortive as the Dutch Courts 'Hould proba bly have 

wholly declined to recognise the validit y in Dutch law of the 

a rb itration proceedings a nd the award. Desp it e his sense of 

gr ievance ~,l r Dallal has not before me nor so far as the evidence 

goes at any other time alleged that the proceedings in the 

arb itration were contrary to natural Ju stice. All he says is that 

they clearly arrived at a wrong decision and that he is now in a 

position to present fu rther evidence and arguments which would 

demonstrate that he ought to succeed on his claims • 

Following his failure In the arbitration proceedings it would 

have been useless for Mr Dallal to pursue his claims further in the 

United States or in Iran. In the United States his claim has been 

discharged by virtue of the Pres id ential decree. Under Iranian law 

once a claim within the jurisdiction of the tribunal has been 

referred to the Tribunal Iranian law considers that It is excluded 

from the jurisdiction or the courts of Iran (or for that matter of 

the United stales ' or any other country ) . I t Mr Dallill were. now to 

file a claim in an Iranian Court the Iranian court would dismiss 

the claim immediately . 

business in the Cit y 

However the Bank ~,lellat has a place of 

or London a nd has assets 'Hithin the 

jurisdiction of the English High Court. On the 27th July last year 

Mr Dallal commenced proceedings by way of sp ecially endorsed 

writ aga inst the Bank ~,l ellat. 

His Points of Claim are remarkable for their ingenuity. In 

37 paragraphs he successively alleges ma n y diffe rent caus es of 

action some or which will be gover ned by the law of New Yo r k but 

most of which woul d be governed by the law of Iran . They fall 

\ I . 
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tnto th ree cste'Sorles . The fi rst IS claIms Hnlch anse from 

00lll5.t lons C"Jn talned In th e cheques themselves or representations 

made by vIrt ue of the Issu e of th e chequ es. The secon d category 

co nsist of claims a r isi ng fro m the payme nt oi the 29.000,000 Rials 

to the ban k in Te heran a nd br oa dly involve concep ts oi rest itution 

or unjust enrichment. The thir d category a ssert s tha t by is s ui ng 

the cheques the bank has taken over the liab ility of Mr Azad or an 

Iranian compan y, The Lu c ky Compan y Ltd, to ~lr Dallal for a deb t 

of U.S.S400,O OO owing to Mr Dallal, in at tempted discharge of 

which liab ili t y the cheq ues had been t ran sferred to Mr Dallal. All 

these causes of action and ways of p utting his claim derive from 

the transaction whereby the bank issued the cheques in the first 

place in January 1979 in return for the payment of the sum in 

Rials. The transact ion is the same; it is onl y the legal clothing 

which va1'les. Also the legality of that 01'lginal transaction is a 

central element in the evaluation of any o( the causes of action 

"pon oleh· .tt .. : ' l'!aintltr rell... Th. prayer asks urlously ( 01' 

sums in dollars and / or in Rials and / or by 'Hay of damages and 

interest. 

The bank having been served with thls writ have applied 

by summons: 

"For a n order that the w1'lt in the act io n be str uc k out and the 

action dismissed or stayed on the gr ounds tha t 

i It is fr ivolous vexa tious and a n abuse of the process of the 

COUrt3; 

ii The sub ject of iss ue estop pel ; 

iii The claim is made contrary to law of the United states of 

America by wh ich it is gov erned. " 

The a nswer which th e Plaint iff ma kes to this su mmo ns is in its 

essent ia ls firstl y tha t the award of the a rll itral tri b una l in The 

11. . 
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l lagu e joes :"lo t 'lo t satlsfy th e requirements :'o r :ecog-nlt!on In 

~n~ lI s~ iaw dnd seconaly that In so fa r a s th e law of the C ~lt ed 

States might prohibit the br inging of these proceed ings In the 

United Ki ngdom or have discharged th e Plaint iff s rights English 

law should not recogn ise a ny extra te rritorial effect of United 

States law nor should it allow United states law to discharge 

causes of action of which the Lex situs or the proper law is not 

that of the United States. The q uestions raised by th is summons 

therefore involve the inter-action of English rules of private 

international law and the rules of estoppel per rem judicatem. It 

is however not the trial of an action but the hearing of a summons 

to strike out an action without permitting it to go to trial. It is 

therefore necessary to start by dennin g the correct ap proach oC a 

court to an application of this ki nd. 

The allegation that an action is an abuse oC the process of 

the court is a complaint of a procedural rather than a substantive 

character and the remedy of striking out is likewise a procedural 

remedy and is always subject to the discretion oC the court in 

deciding whether or not it will grant that procedural remedy. The 

allegation by ·a · ·Def~ndant that a plaintiff is estopped from relying 

on a particular cause of action or mak i ng a certain allegation is to 

assert a legal defence. I n the ordinary course the availability of a 

defence to a claim does not give rise to an entitlement to a 

summary procedural remedy by the defendant but rather requires 

a trial either oC the whole action or oC some preliminary issue. 

(See ~.10nevooint Ltd v ~.lorse Court of Appeal 28th June 

1985. )Thus where a defendant seeks to set up a time bar defence 

he must plead it and a court at a trial must adjudicate upon its 

me r its. I t is o nl y where the s tatement of claim of the plaintiff is 

in it s own te rms so man ifes t ly defective as no t to disclose any 

13. 
 

United Kingdom 
Page 14 of 38

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

~.asonable cause of action t~at It can be struck out , Ho we ve r th e 

availabIlity of d defen ce oi Res ;udicsta has been t reated 

differently . Thus) if there is a n obviously availab le defence of Res 

ju dicata to eithero.part or the whole of the plaintiffs act ion the n th e 

Courts are willing to exercise the remed y of st r iki ng o ut not 

withstanding that the defe nce 'Nould be pleadab le and triab le albe it 

'Nith an entirely predictable outcome. The reason for this is that 

the attempt to rel it igate iss ues or causes of action that have 

Blread y been the su bject of ju dicial decision between the same 

parties gives rise to dual consequences. These consequences are 

of a di!!erent character even thou gh they both originate from the 

same considerations of pollcy which must be basic to any 

developed legal system. On the one hand the giv ing oC a judgment 

by a court alters the rights of the parties in that their rights 

thereafter derive, or can be based upon, that judgment rather tha n 

upon the rights which they had before the giv ing of that judgment 

and which gave rise to that judgment. I n this respeet the legal 

consequences of a judgment are more properly categorised as 

substantive than procedural. An action can be brought upon a 

ju dgment; a Judgment csn be pleaded as a defence to a claim. The 

other consequence is procedural. The legal system does not permit 

its Judicial procedure to be us ed to re- litigate matters wh ich hav e 

aiready been litiga t ed between the same parties. There must be an 

end to litigation. A deCenda nt must be protected again st the 

repeated bringing of actions by the same person in respect oC 

substantially the same subject matter. Therefore where thi s 

procedural abuse is identified the courts provide the defendant 

with the procedural remed y of striking out.Since th e complai nt of 

the defendant is that he should not have to face another trial at 

the suit of the plaintiff the nature of the reme dy is perfectly 

14- . 
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?ro"e r iy o ne whIch "rec!udes a tr lal. 

The correct approach of a Court to an application of the 

present kin d that is to sayan application to str ike out under 

Order 18 Rule 19 on account of an asserted abuse of the process 

of the Court, has been the subject of a passage in the judgment of 

~.!r Justice Buckley in Zeiss...:!... Rayner and Keeler No 3 1971 

Chancery at 537 to 538. To summaMse the position: The Court 

should consider whether or not it has before it the relevant and 

necessary information and other material to enable it to decide 

whether there has been an ab use and whether or not to exercise 

its discretion to strike out; if the Court considers it has not got • the relevant and necessary information and material the application 

is premature; the burden is upon the party asserting that there 

has been an abuse of process to satisfy the Court that such is the 

case; if it is satisfied that there is an abuse then the Court 

should ordinarily exercise Its discretion to stMke out u nl-ess there 

is some good reason (or not doing so. If the Defendant's assertion 

that the matter is covered by Res judicata give rise to triable 

issues before it can be said that those assertions are to be 

sustained, then of course it follows that tho s e assert ions do not 

• alone show that there is an ab use of the process of the Court • 

Litigat ion which raises triable issues is prima facie not an abuse 

of the Court; it is for the determination of s uch issues that the 

trial proceed ure exists. 

However as I ha ve already pointed ou t the quest ion whether 

an action is an abuse of the process of the Court, although closely 

related to the q uestion whether or not a defence of res judicata 

exists, is not the same qu est ion. Thus the legal defence may be 

su bject to or circum scribed by strict legal cr ite r ia whereas the 

compla int that a n act ion is a n abuse of the pr ocess of the Co urt 

II. . , 
:' .. ', . 
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ioes not soi el y depend o n (he a" a llabllity oi su cn • deience and 

thereiore br oad er cr lt erla ca n be ap plied, I t does not follo w from 

the proposltlon that the deience of res judicata would no t succeed 

that the act io n cannot be an abuse of the process of the Co urt. 

This ',vas conceded by cou nsel fo r th e Plaintiff before me a nd can 

be illustrated from the authorities which have been cited to me and 

wh ich are applicable to the present type of case. 

The leading modern authority is Yat Tung Co v Dao fieng 

Bank 1975 AC 581, a decision of the Privy Council on appeal from 

the Supreme Court of fiong Kong; the opinion of the board was 

delivered by Lord Kllbrandon. The history of the various previous 

proceedings was complicated and it was recognised that" The true 

doctrine" of res judicata "in its narrower sense" could not be 

d,iscerned in them, Lord K'ilbrandon continued: 

"But there is a wider sense in which the doctrine may be appealed 

to so that it becomes an abuse of process to raise in subsequent 

proceedings matters which could and therefore should have been 

lItigated in earlier proceedings. The locus classicus of that aspect 

of res judicata is the judgment oC Wigram V,C. in Henderson v 

Henderson 1843 J Hale 100, 115, where the J udge says : 

" ". Where a given matter becomes the subject of litigation in, and 

of adjudication by, a Court of competent jur isdiction, the Co urt 

requires the parties to that litigation to bring forward their whole 

case, and will not ( except under special circumstances) permit 

the same parties to open the same subject to litigation in respect 

of matter which might have been brought fo rward as part of the 

subject in contest, 'Nh ich 'Nas not broug ht fo rward, only because 

th ey have, fro m neglige nce, inadvertence, or ev en accident, omitted 

part of their case, Th e plea of res ju dicata applies, except in 

sp ecial cases, not only to points upon which the court 'Nas actually 

17.  
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cequlred by th e ?ar tles :" fo r m a n op,n,on and pr onounce a 

ju dgment, but to every po,nt which properly belonged to the 

subject of litigation, and which th e parties, exercising reasonable 

diligence, might have brought fo rward at the time. " 

The shutting out of a "subject of litigation" - a power 'Nhich no 

court should exercise but after a scrupulous examination of all the 

circ umsta nces is limited to cases where reasonable diligence 

would Mve caused a matter to be earlier raised; moreover, 

although negligence, inadvertance or even accident will not suffice 

to excuse, nevertheless" special circumstances" are reserved in 

case justice should be found to require the non-application of the 

rule •• • 

The Vice Chancellors phrase " Every point which properly 

belonged to the subject of litigation " was expanded in Greenhalgh 

v ~1allard 1947 2 A.E.R. 255, 257 by Somervei1 L.J. : 

. .... Res · Judicata' for this purpose Is not confined to Issues which 

the court· is actually asked to decide, but •. covers Issues or fach 

wh ich are so clearly ' part of the subject matter of the litigation 

and so clearly could Mve been raised that it would be an abuse 

of the process of the court to allow a new proceeding to be 

started in respect of them."" 

The Yat Tung case was a case where the relief sought and 

• granted was the striking out of the plainti ffs action. In 1884 in 

Brunsden v Humohrev 14 Q. B.D. 141 the Court of Appeal had to 

consider a similar question of s uccessive actions bu t purely as a 

matter of the availability of the s ubstantive defence. The 

substantive defence failed on the grou nds that the Plaintiff had 

not been und er any Obli ga t ion to in clude the claim which he was 

making in the second action in his fi rst action however Lord 

J ustice Bowen at page 151 exp ressl y referred to the inherent 

I~. 
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power of the IIigh Court to prevent vexat ion o r oppressIon. In 

that case the plain t iff had two dist in ct causes of act ion ; he had 

succeeded in the first act ion a nd the secon d action was in no way 

an attempt to relitigate any issue in th e first action . In 

Greenhalgh Lord Ju stice Evershed who was the second member of 

the Court of Appeal and who agreed with Lord Ju stice Sommervell 

from whose judgment Lord Kilbrandon q uoted, said : 

"In my view therefore and without the need for further analysis, if 

in one action for damages (or conspiracy acts done in combination 

are alleged, it is an abuse ot the process ot the court, and 

contrary to the principle that in the public interest there should 

be an end to .lItigation which may be regarded as an extension at 

the strict rule of res judicata, to rely in the second action on the 

same concerted acts, even though in the first action the claim was 

formulated on (a different ) basis ••• " 

In Greenhalgh the action was struck out. A similar decision was 

made in Wright v Bennett 1948 1 A E R 127 specitlcally on the 

grounds of abuse 0' process. The same principles have been 

applied so as··lCT"Prevent ·· the re-litigatton ot matters determined by 

a previous ju dicial decision even though the tribunal concerned 

was not a court (Green v Hamoshire 1979 1 C. R. 861 ), as they 

have been in relation to succesive arbitrations. I n Fldelitas 

Shioping v v-o Exoortchleb 1966 1 Q. B. 630 with regard to such 

arbitrations Lord Den ning M. R. said at 630 

"The rule then is that, once a n issue has bee n raised and 

distinctly determin ed between the part ies, then, as a general rule, 

neither party can be allowed to fi ght that is s ue all over again . 

The same issue ca nn ot be raised by either of them agai n in the 

same or su bsequent proceed ings except in sp ecial circ ums tances . 

.... nd with in one issue the re may be several points av ailable which 
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,0 to aId o ne [,a rt y or th e o the~ In hIS effo r ts to sec ure a 

determination of the issue in his favour. The r ule then is that 

each party must use reasonable diligence to bring forward every 

point which he thin k s woul d help him. 1 f he omits to rais e any 

particular point, from negligence, inadvertence, or even acc ident ( 

wh ich would or might have decided the issue in his favour ), he 

may fi nd himself shut out from raising that point again, at any 

rate in an y case 'Nhere the self same issue arises in the same or 

subsequent proceedings. But this again Is not an inflexible rule. 

It can be departed from in special circumstances." 

This citation also demonstrates that not withstanding the 

wtdth ot the Henderson v Henderson principle It includes, among 

others, two clearly identifiable criteria. The first is that there 

must have been a previous adjudIcation by 'l:.. Court or competent 

jurisdiction" and secondly tllere must not be "Special 

circumstances" ·,.,hich make it unjust or inappropriate to apply the 

principle. It is these two factors which have been the subject or 

argument and examination on the hearing of tllis summons. Was tile 

Arbitral Tribunal at The Hague a tribunal or competent 

jurisdiction? Were there here special circumstances? 

In examining tile competence of tile Tribunal at The Hague it 

was not suggested that any of tile claims made by the Plaintiff in 

the present action fell outside the definition of the claims , .. hlch he 

was permitted to raise before The Hague Tribunal. Therefore on 

its own terms of reference The Hague Tribunal had the competence 

to adjud icate on all the relevant matters. It was also accepted that 

it was open to the Tribu nal o n the rules which governed its 

procedure to disallow amendments to the claim or defence of the 

parties before it; thus it "Nas open to the Tr ibunal to disallow :.lr 

Dallal's a ttempt in hi s post hearing br ief to introd uce a claim fo r 

~O. 
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unjust e nrlchment. I t also clear to me that It cannot be disp uted 

that the Tribunal di d have to reach a determi natio n o n the 

q uestion of legalit y under Iranian law of the transact ion whereb y 

the two dollar cheques were brought from the bank in exchange 

fo r a sum in Rials. Unles the Tribu nal had been willing to 

determine that issue against ~,l r Dallal there was on their reasoning 

no defence to his claim because the y accepted his ti tle to the 

cheques. The fact that the ~ibunal decided the issue as matter of 

burden of proof (and in a somewhat idiosyncratic manner ) does 

not any the less mean that, there was a determination of that issue 

which can potentially give rise to an issue estoppel against ~1r 

Dallal provided that the other requirements for such an estoppel 

are satisfied. 

As regards Dutch law it is clear on the ev idence before me 

that there is at the very least a triable issue whether the arbitral 

proceedings at The Hague were under Dutch law anything other 

than a nullity by reason of the non compliance with article 623 of 

the Dutch code of civil procedure, I! it were necessary for me to 

decide the question at this stage. I would decide that the 

proceedings were a nullity in Dutch law, It was a rgued before me 

by the Defendants that the conduct of the parties in the 

Arbitration and in particular their 'Nritten plead ings which 

included the demand of Mr Dallal that the disp ute be referred to 

the arbitrat ion of the Tribunal amounted to an agreement that the 

dispute should be arbitrated before a nd determined by the 

Tribunal. If such arbitrat ion agreement 'Has governed by English 

law there 'Hould be no difficult y about th is submission but it 

csnnot be C<lntended, and it 'Nas no t, that any su ch arbitration 

agreement between these part ies 'Has go verned by English law, On 

the materia l before me it appears to me inescspable that the 

:1,1. 
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pr ope r law Ot any such ag- reement 'Hou ld have been th e la w Ot the 

Netherlands. If I were wrong- about this there wo uld at the least 

be a triable issue a s to what was th e pr ope r law of a n y su ch 

agreement. If as cons id er the proper la w of the ag-reement was 

Du tch law then th e ag-reement 'Nas a nulli ty because it did n't 

comply with the requirements of the Dutch code. It follows that if 

the award of the Tribunal at The Hague is to be recognised in 

England as an arbitral award it cannot satisfy the requirements of 

either the New York convent ion or English conflicts of laws rules. 

Both the New York convention and the English rules that would 

apply independently of that convention require that the arbitrators 

shall have acquired their jurisdiction pursuant to an arbitration 

agreement which is valid according to its proper law. The 

Defendants here cannot point to any such agreement. 

The Defendants sought to argue further that the proper law of 

the arbitration agreement might be public international law. But 

what I am concerned with here at this point of the argument is not 

an agreement between stat es but an agreement between private 

law individuals who are nationals ot those states. It private law 

rights are to exist they must exist as part of some municipal legal 

system and public internat ional law is not such a system . l! 

public international law is to play a roie in prov iding the 

governing law 'Hhich gives an agreement between private law 

indiv idual! legal (orce, it has to do so by having been absorbed 

into some system of mu nicipal law. Th erefore the Defendant's 

argument did not provide th em with an escape fro m the necessity 

to id entify the mu nicipal legal system which was the proper law of 

the agreement to arbitrate. 

It fo llows that, if the sole ju st ification for the reCQgn ition of 

the proceed ings and award of th e Tr ib unal at Th e Hague has to be 

~2..  
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derIv ed from the app lics.t ion of the ordinary prIncIples applics.ble 

to consensual arb itrat ion, then the foundation of the Defendant's 

cs.se based upon those proceedings is effectively destroyed. The 

Plaintiffs first proposition before me was " The proceedings in 

The Hague between ~.1r Dallal and Bank ~,1ellat constituted a 

private law arbitration." In support of this the Plaintiff's counsel 

referred to the rules under which the Tribunal operated. These as 

I have already commented follow a scheme which is consistent with 

that of a private law arbitration. For example the amended rule 13 

( which was not yet in force at the time that r.lr Dallal lodged his 

claim) says 12 

"The Claim Settlement Declaration constitutes an agreement in 

writing by Iran and United States [the two gover.nments], on their 

own behaUs and on behalf of their nationa.13 submitting to 

arbitration within the framework of the Algiers Declarations and in 

accordance with the Trib u nal Rules." 

Article 32 (7) prov ides: 

"It the arbitrat io n law of the cou ntry where the award is made 

requires that the award be filed or registered by the arbitral 

tribunal, the Tribunal shall comply with this requ irement within the 

period of time req uired by law." 

It is submitted by the Plaintif! that these rules read together with 

_the. use . oC the word arbitration in the Algiers declarations shows 

that, anyway as far as private indIv iduals were concerned what 

was set up was a scheme (or consensual private law arbitration. 

By way of example of another such scheme I was referred to the 

Arbitration International Investment Disputes) Act 1966 which, 

pursuant to an international convention sets up an arbitral 

tr ibunal of such a character. 

23.  
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do ~o t fi nd the ?Iaintifrs argument persuasI ve . ',1e rely 

because one route of founding a tribunal's jurIsdiction cannot be 

made good it does not follow that th ere may no t be anothe r route 

by wh ich the same r esult may be achieved. It would have been 

con ve nient and advantageous if the awards of The Hag ue Tribunal 

had satis ified the requirements fo r recognition under the New 

York Convention. It would have avoided arguments of the type 

which am now having to consider . Enforcement in other 

countries, if necessary would have been simplified. However, 

tribunals can achieve their competence in a number oC ways. In 

origin the arbitration bore a closer resemblance to what in 

municipal law would be described as a statutory arbitration. The 

arbitral tribunal and its jurisdiction is deCined not by any choice 

or agreement of the parties but by the statute itselC. The element 

of choice is simply the choice of the claimant who chooses to make 

a claim before the arbitral tribunal. Such a situation is therefore 

more accurately described as one where the claimant invokes the 

jurisdiction of the tribunal and the respondent submits to it. That 

is in fact what happened before' The Hague Trib unal in the 

present matter. 

if then the proceedings at The Hague are to be regarded as 

proceedings in a " statutory" arbitration, the q uestion arises what 

is theft ' statute" . The Plaintiff submits that such a n arbitration can 

still only validly exist un der th e law of th e jurisdiction 'Nithin 

which it takes place, that is to say the law of the seat of th e 

arbitration, in this case the law of the Netherla nds. i f this is 

right, it mu st ioUow that th e invalidity of these arbitrat ion 

proceed ings unde r Du tch law closes this door as well. Whether or 

2.1~ . 
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10{ some ;:> r1. nclple ')( Jute:' ~ a w ~o u ld ~e l ill/o~ed to ~\I.·e ~ 

,' alidtty to :hese HOlt ratlon ? r oceedlnl\s d S ana lol5ou s to " 

"Stat uto r y" s r oltratlon IS at the best a n op en qu estion ; I am no t 

presently sat isf ied that th ere is a ny s uch pr inciple ot Dut ch la w. 

It Is beyond argument that there is no le l5 islative or other 

authority under Dutch municipal law for these a r bitration 

proceedings. The Plain tiff then say s tha t the stat u tory au thorit y, 

or authority analagous to statute, cannot be looked for elsewhere 

and certainly cannot be looked for in international law. I do not 

accept th is argument. The jurisdiction and authority of the 

Tribunal at The Hague was created by an International treaty 

between the United States and the Republ1c at Iran and was within 

the treaty making powers ot the governments at each at those two 

countries. Each ot the parties was respectively within the 

jurisdiction and subject to the law- making power at one at the 

parties to the treaty. Further the situs at all the relevant choses 

in action are within the jurisdiction of one or other ot the two 

states Wh ich are parties to the treaty. Again, the mu nicipal legal 

systems of each of the relevant states recognises th e competence 

ot the tribunal at The Hague to decide the relevant disputes. 

Accordingly the arbitration proceedings at The Hague are 

recognised as competent not only by competent international 

agreement between the relevant states but also by the municipal 

laws of those states.1t '"ould be a surprising result if the courts 

of this country Celt constrained to hold that the proceedings were 

nevertheless incompetent. do not consider that one is forced to 

that conclusion. It is a fallac y to sup pose that arbitra l 

proceed ings must take their authority from the loca l mu nicipal law 

of the country within which they take plac e . It is of cou rse 

overwhelmingly the no rmal position that they do acquire their 

~5 . 
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;aildlt:; lnO :::~moe te nce :"rom ::-tat 50 urce. The cu r lal ta w !s 

10 rr!lall y Jut 10t 1ecessartly the taw o( :h e place where th e 

a ro tt rat lon proceed ing-s are held. ( Whitworth v ."1iUer 19 70 ."'.C. 583 ) 

\~ hilst Eng-lish law, lik e most fo re ig-n legal sy stems, may seek to 

exercise some measure of control over arbitration proceedings 

taking place in this country whatever their curia l law, English law 

does not deny the possibility o( a different curial law. There is 

no reason ~ n principle 'Nhy th e curial law of a tribunal cannot 

derive concurrently (rom more than one system of municipal law. 

There may be problems involved in the municipal law recognition 

as between private parties of proceedings which exist solely at a 

supra national level and have no relationship at all to any system 

of municipal law.(See Bank Mellat v Helliniki Techniki 1984 1 Q.B • 

at 301 per Kerr L.J:) I n the present case there are two systems of 

lIIunicipal ' law _ with ! the r,equ~ite international .eo_petenee which 

give validity to the arbitration proceedings There is no reason in 

principle , why that validity should not be. recognlud by the 

English courts. 

There have of course been many precedents for two states 

setting up within the territory of a third state arbitral or other 

trib u nals to settle and resolve disp utes between their respective 

nationals or between themselves a nd the nationals o( the other. 

The evidence {rom Holland before me included a reference to two 

such examples. In 1648, the Treaty of ~,1unster which ended the 

eighty years war between Spain and the Netherlands set up B bi­

partite tribunal to deal with disputes between th e two states and 

also with claims made by private parties. In 179 4, the peace treaty 

between the United Kingd om a nd the United States set u p B 

similar tribunal. In ternat io nal pract ice also gave rise to tribunals 

which sat in territories over which the sovereign setting up the 

1.(. ,  
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:rtbunal 1a d "10 : U r ISOiCtlOn . 'T'ie :~e .9.rest ~xamD l e .,( t:"liS ~ 3 

~ r ooably :he ? ract ice of th e _~ rIStIRn European coun tr Ies settIn g 

up consular couns wIth In the Ot toman Emp,re, T~e co mpetence of 

th e decisions of such courts was th e subject matter of a numoer of 

decisions of the English courts in the 19th cen tury of which the 

t wo which provide the clearest gUida nee for the present case are 

The Laconia. Z ~loore New series 161. a decision of the Privy 

Co uncil in 1863 on appeal fro m a judgment of the Judge of the 

Supreme Consular Court at Constant inople, and ~,lessina v 

Petrococchino L.R. 4 P,C. 144, a decision of the Privy Coun cil in 

1872 on appeal from the Court of Appeal fo r the Isla nd of 1,14lta, 

which concerned the competence and the e(fect of a judgment of 

the Greek Co nsular Court at Constantinople. In the former case 

Dr Lushington who delivered the opinion of the Board expressly 

recognised: "It is true beyond aU doubt that, as a matter of right, 

no state can claim jurisdiction of any kind within the territorial 

limits of another independent state." The cases 

on any basis of treating the seat of the court as 

were not decided 
(or ~eek) 

British~territory • 

The competence of the consular courts had to be found in some 

international recognition and acceptance of that competence. In the 

latter esse Sir Robert Phillimore delivering the opinio n of the 

Board quoted the prinCiple recognised by Lord Ellenborough in 

Power v Whitmore ( 4 ~1 • S at 150): "By the comity 'Nhich is paid 

by us to the judgment of other courts abroad of competent 

jurisdiction we give a (ull and binding efCect to such jUdgments, 

so far as they profess to bind the persons and IJroperty 

immediately before them in judgment, and to which their 

adjudica tions properly relate. " Thus in each esse the Privy 

Co unc il had to consider whether th e consular co urt was competent 

in relat ion to the persons and the prope rty immediately before it 

:2,"1, 
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:!nc1 "Nn e!l'1e r " r 10t I t Has Jrooer :or :hat co ur~ ~" :!OjUOICSt2 on 

the relevant ,1l8tte r s. 

In The Lacon Ia the re had been a collisIon In th e Sea of 

~1armora between two ve ssels, o ne Russ ian , the oth e 

British. The Russian shipowners sued the British shipowners 

before the British Co nsular Court in Constantinople. The Britons 

objected to the jurisdiction of the Court. The J udge decided that 

he had jurisdiction and the action then proceeded including a 

cross claim b y th e Britons against the Russians in respect of the 

same collisio n . Ha v i n g tried the merits of the dlsp ute the Co n s ular 

Court held both parties equally to blame. The Britons appealed 

challenging both aspects of the decision of the Consular Court. 

The Priv y Cou ncil upheld the Consular Court both on juris diction 

and on the merits. The complication In the case so far as 

jurisdiction was concerned was that although there was a Treaty 

between the British Crown and the Ottoman Porte for the 

establishment of consular courts that treaty only authorised courts 

to decide disputes between British subjects; further it was 

recognised that English law gave British subjects no right to 

implead foreigners before the consular court. In the course of his 

opinion Dr Lushington said: 

"It is true, as we have said, that if yo u enquire as to the 

existence of any particular privileges conceded to one state in the 

dominions of another, you WOUld, amongst European nations, look 

to the subsisting treatiesj But this mode o( incurring o bligations, 

or of investigating what has been conceded, is a matter of cu stom 

and not of natural justice •• 

Any mode of proof by which it is shown that a privilege is 

conceded is, accor din g to the pr in ciple of natural justice, 

sufficient for that purpose. The fo rmali ty of a treat y is th e best 

2.~. 
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;Jr"of r) f t he c~nsent 9.nd 9.cqulesance o ( parHes~ 'Jut It IS not the 

o nl y pr oof. no r does it exclude other ? r oof: and :nore especia lly 

In t r an sactions with ori ental states. 

Co nsent may be express ed in various ways: b y constant usage 

permitted and acquiesed in by th e authorities of th e state, active 

a ssent , or silent acqu iesce nce where there must be fu ll kn ow ledge. 

We I having cons id ered the materials before us, enterta in no doubt 

that , so far as relates to the Ottoman government , no objection is 

tenable against the exercise of jurisdiction between British and 

Russian subjects. I ndeed the objection if any such could properly 

be urged) should come from the Ottoman government rather than a 

British suitor, who, In this case, is bound by the law established 

by his own country." 

And later -

"Wbether the Ottoman Porte could give and has glven to the 

Christian powers of Europe autnority to administer justice to their 

own subjects according to their own laws, it neither has professed 

to give nor could give to one such power any jurisdiction over the 

subjects of another power. But it has left those powers at liberty 

to deal with each other as they may thin k fi t, and if the subject oC 

one cou ntry desire to resort to the trib u nals of another, there ca n 

be no objection to their doing so with the consent of their own 

sovereign a nd that of the sovereign to whose tribu nals they 

resort. 

There is no compulsory power in an English court in T urkey over 

a ny but English subjects; but a Russian or any other fo reigner 

may if he pleases volu ntarily resort to it with the consent of his 

sovereign a nd the reb y submit him self to the ju r isdict ion." 

This decis ion and the reason s fo r it which have quoted 

illu strate a number of poi nts wh ich are relevant to the present 
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osseo First th e comgetence of a trlOu nal csn ::>e looken [o r and 

fou nd In International la w snd ~rac t\ce . If unde r Inter na tiona l law 

such a tr ibunal is comgetent. Its comgetence ought to be 

recognised by the English courts. 

Second under international la w, competence is most often to be 

found to have been co nferred by some treat y. But this is not 

invariably the case and some less formal acquiescence in an 

established practice may suffice to demonstrate the competence in 

internat ional law. The Ottoman Porte had acquiesced in the 

jurisdiction of the consular courts within Ottoman territory. So 

also in the present matter has the Dutch government acquiesed in 

the operations of The Hague arbitral tribunal within the territory 

of the Netherlands. 

Thirdly, where a court or other tribunal has been set up by a 

subject's own sovereign government, albeit within the territory of 

another state, that subject cannot be heard to say that the act of 

his own government was incompetent. So far as the Briton was 

concerned his own government had set up the consular court; and 

so far as the Russian was concerned a representative of his 

government had authorised his commencing proceedings in the 

British consular court. In the present case the governments of 

both the United States and Iran have authorised their respective 

nationals to arbitrate before The Hague tr ibunal a nd regard the 

decisions of that tribunal as competent. 

30. 

'-

, 
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Fourthly a pe r son can ma ke s uch ~ tribuna l competent by 

voluntarily resort ing to it ( with th e C:lnsent of hiS sovereign ) . 

By doing so he subm its himself to the ju r is diction of th e tr ibunal. 

In that case the Russian submitted to the jurisdiction of the 

consular court and as a result the jurisdiction of the court existed 

with regard to both parties before it and no objection could be 

taken on grou nds of lack of reciprocity. Similarly in the present 

case ~lr DaUal chose to resort to The Hague tribunal and thereby 

submitted to it s jurisdiction; it is not now open to him to say that 

it was incompetent. It was Mr Dallal's voluntary act to commence 

the proceedings before The Hague tribunal. It is true that he may 

have had no other alternative under the law of the United States if 

he wished to pursue his rights as he saw them. But that does not 

make it an y the less a volu ntary act. ~lost plaintiffs who CIlmmence 

proceedings are in a similar position. They have to commence 

proceedings before the appropriate municipal court or else be 

without legal remedy. I t can also be CIlmmented that before me ~.lr 

Dallal has submitted that there is nothing in United States law 

which prevents him from litigating the present matters in the 

courts of the United Kingdom. He says that as the position now 

and, as understand his case, he does not s uggest that the 

position was any dif!erent at the time that he chose to go to The 

Hague Tribunal. It may be that at that time the defendants had no 

assets within the jurisdiction of the English courts but that, of 

course, is besidde the point. 

The case of :.lessina v P~trococc hi no illustrates the 

application of the pr inci ple of res judicata in respect of the 

decision of a fo re igh consular court. ' lessina 'Nas a merchant 

31 .  
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~eslding In 'lalta who was the conslg nee of a cargo of wheat which 

had been loaded at Berd iansk o n board a Greek vessel fo r 

ca rriage to ~,lal ta. ,\.1 time of shipment th e cargo was apparentl y 

owned by another Greek although it had actually been shi pped by 

a merc hant called Negroponte and ha d been cons igned to ~1 ess in a. 

Du r ing her voyage th rough th e Black Sea the vessel encountered 

bad weather a nd on two occasions ha" to jettison cargo. She 

arrived in damaged condition at Constantinople where the master 

of the vessel invoked the jurisdicition of the Greek consular court 

which appointed a curator of the cargo. The court decided that the 

cargo should be transhipped and oncarried to Malta in another 

vessel and it directed the curator to Issue a bottomry bond on the 

cargo to cover the cost. When the cargo arrived in I,lalta, Messina 

sought by proceedings before the courts in ,1alta to have the 

bottomry bond set aside.Messir"a won before the court of {lrst 

in stance but lost on appeal in the Court of Appeal of r.lalta and 

before the Privy Council. The argument of the bond holder before 

the Privy Council was: 

"The act of ' the Greek consular court at Co nstant inople was a 

judicial and not a mi nisterial act, and that court be ing a cou rt of 

competent jurisdiction, s uch judgment is a bin ding judgment a nd 

will be recognised by comity of nations by any court in which an 

action on that judgment was brought. Therefore the bottomry bo nd 

taken in pursuance of such judgment is a va lid bond." 

Sir Robert Phillimore accepted this argument a nd fo llowed a nd 

applied the decision in The Lacon ia, clearl y recogn ising that it 

would be wrong (o r a British court to recognise th e decis ions of 

its own consular court '''lthout be ing prepared to recog nise the 

comparable deci s ions of the consular co urts of other co untries, 

32. 

'. 
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partIcularl y 'Nhere bo th the vessel a nd the cargo 'Ner e at the 

material time ( in his opinIon ) owned by Gree k subjects, The 

judgment of the Greek Co nsular Co urt was thereiore treated as 

co nclus iv e of the validity of th e bo nd .. 

These decis ions clea r ly Ulu strate that competence can be 

derived from international law and that international comity 

requires that the courts of England should recognise the validity 

of the decisions of foreign tribunals whose competence is so 

derived. It would be anomalous and contrary to justice and comity 

if I were to decline to recognise the decision of The Hague 

Tribunal between the present parties. In my judgment where two 

sovereign states have chosen to set up a tribunal to determine 

disputes between the nationals of their respective states in 

respect of choses in action for which the situs lies within the 

jurisdiction of those two states there can be no warrant for the 

courts of this country to fail to recognise and treat as fully 

competent the decisions of that tribunal. It is an a fortiori case 

where the party who is seeking to go behind the decison o( such a 

tribunal is the party who has himself in voked the jurisdiction o( 

that tribunal. I hold that The Hague Tribunal 'Nas a competent 

tribunal in respect of the present part ies and the present 

matters. I do not have fu rther to decide whether or not that 

decision gave rise to substant iv e rights between the parties; if I 

were to do so I would have to say under what municipal legal 

system those rights, which must by defin ition be private law 

rights. would exist. It may be that those rights could exist both 

under the law of United States a nd unde r th e law of Iran .The 

present evidence does no t suffice for me to decide whether 

relevant su bs tantive rights exist und er bo th those legal sys tems 
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SO dS to be co ncl US ive of the present matte r . 1 have not had to 

embark on that enquir y because what 1 am doi ng on the present 

summons is giving effect to an English law procedural r emed y in 

respect of a procedural complaint that is recogn ised by English 

law. It is the determinat ion of the relevant disputes on the 

previous occasion by a tribunal of competent jurisdiction which 

gives r ise to and jus t ifies that procedural complaint . cplaint 

In the present case the considerations of comity apply with· 

particular force since the Algiers declarations were part of an 

in ternational agreement by wh ich assets of Iran or Iranian national 

entities wh ich were situate in foreign countries and were the 

subject of claims and / or attachment or execution proceedings by 

the United States or nationals of the ' United States were to be 

released and returned to Iran and for the setting up of The 

Hague Tribunal and a fund out of which awards made by the 

tribunal would be satisfied. It would frustrate that agreement if 

funds of an Iranian National enterprise which had since been 

brought within the ju risdicition of the English Courts were it to be 

made available to satisfy those. claims. This is in effect what the 

plaintiff is trying to do and the English courts should not give 

him their assistance. This conclusion is reinforced when one takes 

into account that pr ior to invoking the ju r isdict ion of The Hague 

Tribunal the Plaintif! had been the Plainti ff in proceedings in the 

United States and had as part of those proceedings attached 

Iranian assets. 
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It is therefore the more,not the less, vexatious that the Plaintiff 

fo llowin,. his sucess ive proceedin,.s before a court in the Un ited 
"'-

States and before The Ha,.ue Tribunal should now attempt to start 

yet fu rther proceed ings in respect of su bstantially the same 

su bject matter. 

This leaves fo r consideration the question of whether or not 

there are present here special circumstances why the Henderson v 

Henderson principle should not be ap plied. am not satisifled that 

there are any such special circumstances; indeed, as will be clear 

from what have already said, I consider that it is entirely 

appropriate that th~ Henderson v Henderson principle should be 

applied to the present case. The proceedings before The Hague 

1'!"ibunal were proceedings of the character of an arbitration in 

which the disp utes of the parties were bein g decided in accordance 

with a proper scheme of procedure and in accordance with the 

application of appropriate rules of law. Although the decision and 

the reasons that the majority gave for it are criticised by the 

Plaintict, his criticisms do not go so far as even to allege any 

breach of the principles of natural justice nor any conduct of the 

tr ib unal or of the respondents to the arbitration which would 

justify a court of this country in declin in g to recogn ise the 

award. Further the proceedings before The Hague Tribunal were 

intended to be the proceedings in wh ich the Plaintiff's rights in 

respect of all material matters were to be decided, the PlaintiC! 

hoped, in his favour. It was not a situation where the Tribunal 

was to do anything other than exhaustively and n nally determine 

the rights and lia b ili ties of the respective parties • 

...... 
-. 
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'lay be, as the a rbitration pr ogressed and 

since the award was p ublished, the Plaint if f has thought of better 

ways in which to formulate and present his claim but that is 

beside the point. In the arbitration he ought to have presented all 

the ways in wh ich he sought to sustain his claims. If he omitted to 

include some of them or left the presentation of some of them too 

late so that the po ints he could take were limited by the tr ibunal, 

that does not amount to a special circumstance; it is precisely the 

type of situation for which the Henderson principle exists. Nor, on 

the evidence before me, is there any basis for saying that the 

Plainti!f was unable to present his case effectively due to 

circumstances beyond his control. He does say that he dId not 

wish to disclose to the trib u nal the names of some of the 

individuals with whom he 'was dealing in Iran. But neverthless it 

was open to him to satisfy the tribunal ( which included only one 

Iranian member) o( his bona fides and o( the reasons why he was 

wishing to keep the identity of some potential witnesses private. 

It was the Plaintiffs choice how he chose to conduct his case 

before the tribunal and the type of evidential ditriculty upon 

which he has relied in the affidavits he has sworn on this summons 

would, i f accepted as constitut i ng special circumstances 

largely nullify the principle in Henderson v Henderson. I am 

satisfied that the present case falls squarely within the type of 

mischief to which the Henderson v Henderson principle applies 

and that there are no special circumstances present which would 

make it appropriate to exclude it in the present case or to make 

any exception in favour o( the Plaintitr. 

3,-. 

: 
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It follows that in my judgme nt the present proceedings are, 

and must be recogn ised as, an abuse oC the proces s of the court 

which this court should not allow to continue. Accordingly 

exercise my discretion to strike out the Plaintiffs 'Nrit and 

statement oC claim . 

31. 
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