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On the 15th January 1979 Yr Frevdoon Eamvab went 1o the
offiea (n Teheran of the [nternational Sank of [ran. He paid the
bank 29,500,000 Rimls. In return the bank gave him twWo chegues
each for 200,000 U.5. dollars. They were drawn on the Chase
“anhatten Bank New York and named as the payee 'C‘hmicll. Bank

Account Mo 400-353811MDNS". That account bHelonged

Dallal who i3 & United States zitizen living in New ‘fu an Mr
Kamvab had obtained the chegques he handed them -'L:Id: who
was & business associate of AMr Dallal and urn forwarded

them fo Mr Dallal in New York. The ank presented the

E‘-h
cheques to the Chase “lanhatten Bank % York on behall of Mr
Callal (n February and again in @rﬂ but on both occeasions
they ware dishonoured rul:"lu ﬂm-nt funds®. ifr Dallal did
not take immediate legal @ndinp against the [nternational
Sank of iran on the i he waited until the 4th June 1380 to

do so. On that Q‘ commenced proceedings in the Distriet

Court of th S‘zﬂl Distriet of New York sgainst I:l'll [slamie
Republie o 4¢ and the [aternational Bank of [ran. He said the
bank &.‘H“Id ind zontrolled 5v the Republic and thersfors
@wu the alter ego of the Republic. He pleaded that he
dopunhnld the two cheques [rom the [ntérnational Bank af Iran

presumably ftreating the actual bSuyer as Hhis agent for this
purpose] and the dishonour of the chegques on Jdue pressntation.
He claimed sgainst zach of the two entities he had sued 400,000 US
dollars oy way of damages for breach of their respeciive
obligation to honour the cheques. On 11rd June 1980 ‘ir Dallal

sotained an interim order af attachment an the aszets of sither the
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Smpguplic ar the oank in the United States. in due zourse a [irm
of American attornevys Jlppeared (n the &ction on cenalfl af the

- &

bank.

All these events Iook place against the background of the
upheavals in [ran [following the overthrow of the Zhah. By
November 1378 this had led to the taking of the American hostages
{n Tehersn and the response by the United states government on

the l4th November 1379 [reexing all Iranian assets. | @:ld that

some 12,000 million US dollars of [ranian assets ; n. By

i
reason of Wweee [(nferest (it had in [ranian, & 5y the United

*

States government had formally interven the and of July 1580
in ¥Mr Dallal's Mew York aetion. T £5a befween the
United States and I[ran whereby former had and was holding

the latters assets and the [att %ﬂ holding United states citizena
as hostages, was Hlﬂ't@'rﬂtln on the 1%h January 1981
through the mediation government of Algeria. On that day
the goveranment ria issued two declarations. These recited
that "on the ;&Iﬂnul adhersnces received {rom Iran and the
United 3 % government of Algeria now declares that the
followi inter-dependent commitments have besn made oy the two

ents.” These declarations therefore contained international

ents between the United States and [ran and it was commaon
ground bHefore me that they had the «ffect of an international
treaty. The hostages were duly relessed. The declarations covered
a4 number of matters of International obligation between the two
countries but this also made provision regarding the aumerous
claims that had been started by citizens of the United States
against [ran or Iranian netional corporations. Unless these claims

could be dizposed =f in some other satisfactory fashion it would

2.
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not e gossible for the United Stetes to fulflll the ooligaton which
it 8% undertaking to “'restore the [linanctal position of iran in 30
far as possible fo that which existed prior to l4ith November
1879 . Therefore the deciarations formulated the general prinoiple:
"8 It i5s the purpose of both parties within the framework of and
pursuant fto the provisions of the two declarations of the
government of the Democeratic and Popular Republle of Algeris, to

tarminate ail litigation as between the government of

and the nationais o the other, and to bring about
termination of all such claims through binding lﬂ@ A. Threugh
the procedures provided in the declaration thng to the claim

settlement agreement, the United States e2s to terminate all

legal proceedings In the United Sta &Xm invalving claims of
United States persons and insti %lgﬂﬂ:t Iran and itz Siate
enterprises, to nullify all %uu and judgments obtained
therein, to prohibit all litigation based on such claims, and
to bring about maGQﬂma of sueh claima through binding
arditration.”

The dlﬂlﬂthQ‘wﬁnﬂ went on to set up & fund which would be
held h'l nl.l. bank of an independent third country and out

of @ ims against [ran or Iran national corporations could be
e

deelarations contemplated that disputes might have to be

%lﬂlll‘lid net anly as between the (wo sStales themsalves but alsa

a3 bDetween nationals of the states and the opposing state. Al
such disputes were to be referred to arbitration and the second
declaration contained detailed provizion for the settlement of such
disputes. Article 17 of the main declaration provided

"If any other dispute arises bHetween the parties as (o the
interpretation or performance of any provisien of this declaration

gither party may zubmit the dispute to binding arbitration by the
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Tribunal =stabligneq oV, and in accordance with the provisions af,
the claim settlement agreement. Any deeisions of the Tribunal with
respect [0 sueh dispute including any award of Jcamages 1o
compensation for & loss resulting [rom a breach of this declaration
ar the claim settlement agreement, may DbDe enforced by the
prevailing party in the courts of any nation in accordance with its
laws."

The claims settlemeant agreement sat up & Trib of nine
members three of whom were to be American, £ nan and
threa from third party countries. The 3seat of L@ bunal was to
b# The Hague in the Netherlands or any * place agresd by
[ran and the United States. The mem O the tribunal were to
be appointed and the Tﬂbnn.ul% conduet t3 business [n

iccordance with thae lrﬂitri[% iles of the United Nations
L]

Cammizsion on [nternation

Law ([(Uneitral] sxcept to the

axtent modifled by th s or by the Tribunal to ensure that

the agreement cou carried out. It was expressly provided

mlt:"Th- trib decide all cases on the basis of respeet

for law, such choice of law rules and principles of
mnm# d.international law as the tribunal determines 1o De
Bp le, taking into aecount relevant usages of the irade,

E et provisions and changed circumstances” and that "All

ecisions and awards of the Tribunal shall be final and binding”.
*

The Tribunal weas established "for the purpose of deeiding claims
of nationals of the United States ageinst (ran and olaims of
nationals of [ran against the United 5tates, and any counterclaim
which arises out of the zame contrsct, transaction or occurence
that constitutes the 3ubject matter of the nationals claim, if such
glaims and countérclaims are outstanding on the date of this

agresment, whether or not (lled with any court, and arise out of

h-,
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<pnts, contsecis (ingluding transachions which are the fubject 2f
tatzerg of oredit Ir Sank Jusrantess), sypropriations or ather
measures affecting property rights, ..."." Claims of nationais “of
the United States | and of Iran) were [urther defined in a later
article in terms which clearly included any relevant ciamm that 'ir
Dallai might want to bring; that same provision continued:
Claims referred o the arditration tribunal shall as of the date of
filing of such claims with the iribunal, be considersd uded
from the jurisdiection of the courts of [ran, or of the States,
or of any other sourt”. [ran was also defined szo n@inﬂuda any
entity controlled by the goverment of [ra e International
Bank of [ran was such an entity as | successor the Bank
. ¢ Mellat. Article 1 of the claim uﬂg eclaration required that
any claims not settled amicabiy #ithid a stated pertod should ™ bHe
sybmittied to binding third rbitration in accordance with the
terma of this agresme & period was in f{act extended fto
October 1981 by agr Setween the two states..”

The Trib ovided Jfor was in due course established
and chose t Qﬁu saat a= The Hague in the Netherlands. The
fund ou Qldl ciaims would be met was also set up in the
Mether 5 and held by the National Sank of the Netherlands.

;@hr the Tribunal were prepared and went through a number

verzions. The relevant verszion for the purposes with whieh [

(
*

am concerned has been agreed to be that of the 10th “March 1982.
@ The Uncitral sules both in thelr original and in their adapted form
$ broadly follow & scheme which is typieal of the rules of 4 tribunal
which iz having to arbitrate upon the private law rights and I

apillties of the nationals of differing states..”
The Duteh government agreed to the setting up of the

tribunal within [t3 territory and the depositing of the relevant
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fund with ts centTsl Jank. The Duteh Fovernment however 2id
10t aver enter :nto any itreaty or similar obligation to the United
States or the [ranian governments nor did (t pass any domestic
legislation to deal with or regulate the tribunal or the rights of
the parties to disputes referred to the tribunal. [a November L9381
a Bill was presented to the Dutch Parliament which would have
gone same way 1o providing & relationship between Dutch law and
the aectivities of the tribunal but this Bill was never ocesded
with and never became law. At all matertal times W has

included in its Code of Clvil Procedure a provisio

*§23. 1.The arbitration agreement mnﬂudl%t a dispute has
n

arisen (submizsion) must be made in rr@

parties; if the parties are unable to n.. submizsions should ba

d signed by the

drawn up before a notary and wi
2. The submizsion shall cont subject matter of the dispute,

the names, surnames and %ﬂu of the parties, 23 well as the

surnames and n:m the arbitrator or arbitrators of whom
there must always % uneven number.
3. All of uu [ preseribed on pain of nullity.”

4th February 1981 the President of the United
State :-kuq-uﬂ a Presidential deecree. This deerse referred to
|: rian declsrations and the agreement between the United

es and [ranian governments and the obligations of the United
States regarding H:lt resolution of claims of its nationals against
[ran. Section 1 of the deecree provided:
"All claims which may Se presented to the [ran United Statea Claim
Tribunal ...and all =laims [or eguitaple or other judicial relief in
connection with such claims are hereby suspended except as they
may be presented to the Tribunal. During the period of this

suspension all such claims shall have no legal affect in any action
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now pending 8 any ourt af the United 5States |[Aeluding the
~surts of 3nv State or any locality thereol, the Distriet of
Columpia and Puerto Ries or (n any action commenced in dny sueh
saurt after the effective date of this Order....”

Section 4 provided:

"4 determination by the Iran United States Claims Tribunal on the
marits that the claimant it not antitled to recover on a claim shall
aperate as a (inal resolution &nd discharge of the clum for all
purposes. A determination by the Tribunal that = I.'Qt shafl
have recovery on a claim in & specified amount @nptntl as 8
final resolution and discharge of the claim purposes upon
payment to the claimant of the full am n@ the award including

any interest awarded Sy the Tribu ’&
%rn was challenged in the

The constitutional validity of %
United States Supreme Cou 1 e case of Dames and Nore ¥

Began, Secratary of T 4533 U.S. 854, argued on the 24th

Jane ‘amd decided ind July 1981. The Supreme Court
upheid the mn:ti*h.uﬂ validity of the decree. They held that the
President di ve power to nullify the attachments that had Deen
made of | assets and to order their transfer.. It aiso held
that gress had implieitly approved the practice of claim

;@mﬂ by executive pgreement. In answer to the argument

the suspension of claims was an ouster of the jurisdiction of
‘thl United States Courts contrary fto Article 1 of the Constitution
the Court said that a suspension did not invelve a divesting of
the Federal Courts of their jurisdiection but "simply effectad a
change in the substantive law governing the lawsuit....” He was
"directing the Courts to apply a different rule of law®.(453 US at

585) Having concluded that the President was authorised 12

suspend pending <laims pursvant io the Executive Crder the
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Taurt continued:

*Sur conclusion 15 Duttressed by the fact that the means chosen
oy the President fo settle the claims of American nationals
srovided an alternative f(orum, the Claims Tribunal, whien |5
capable of providing meaningful relief. The Solicitor General also
suggests that the provision of the Claims Tribunal will actually
anhance the opportunity for claimants to recover their claims in
that the agreement removes a number of juﬂsdin&ﬂ and

procedural impediments (aced by claimants in Q~ States

Courts. Although being overly sanguine abou chances of
United States claimants before the Claims nal would require
a degree of naivete which should not be even of Judges,

the Solicitor GCenerals point cannot unted. Morsover [t i3
important to remember that Q(hl # aiready held that the
President has the statutory aut v to nullify attachments and to

transfer the szaets out COUntrY...The Presidenta power to

hﬂ“&ﬂdqﬁuuﬂlpﬂi‘ﬂhﬂﬂlfﬂﬂﬂm!
claimants can

provided :an'hrtm here means that the claimants are receiving

something eturn for the suspension of their claims, namely,

g8 clajms. Tha fact that the President has

acce o an international tribunal before which they may well

ver something on their claims."{§87)

% Mr Duilal decided to pursue his claim before the Tribunal at

The Hague. On the 1lth December 1381 he served a notice of claim
to which he named a3 respondents the [slamic Republic of [ran and
the I[nternational Bank of Iran. He referred to the Algiers
declarations of 13th January 1981 and his own residence in the
United States and the residence and status of the respondents in
Iran, and scated :"Claimant hereby demands that this dispute be

refarred o arbitration beforw the [ran Dnited States Claims
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=mpynal-" Ye claimed 400,000 US doilars being the [aee amount af
rmg two dishonoured chegues of whieh he saud he was the lawilul
nolder; he also claimed costs and interest. On the llst Saren 1981
a defence was put 1n by Bank ellat as the szuccessors of the
International Jank of Iran. They relied upon various defences
ingluding disputing that Mr Dallal had any title to the chegques.
They also pieaded {legality of the cheques under Iranian law
ineluding specifically "Cn the date of the payment ordes, tes, the
relavant sinding regulations forbade the transf bn-m:n
exchange f[rom Iran. Therefore, if the claimant duce valid
documents to prove that it has made pa ts for the said
payment orders, it should thence -& ¥ to the bank
concerned to retrieve |(ts ﬂnlnu.'&lﬂ of three arbitrators
was selected to deal with this d %:t ponsisted of one [rFanian
and one American lm{mtnr%n 4 third arpitrator az Chairman
from an independent co The parties submitied evidenece in
support of their nd attended a hearing on the L0th
September 18981. ng the hearing each party submitted post-
hearing briefs. government of [ran was also represented at
the hearin there was an observer on behall of the United
1 @ﬂ nment. It i3 clear that at the hearing the issues of
i ty wera rather more [ully explored and in his post= hearing

f the claimant developed a4 number of answers to the
’rn[mn:llnt:' case. He relled on principles of confliets of laws as
making dlegality under Iranian law irrelevent and he also relied
upon arguments of estoppel. He asserted that the parties were not
in part delicio and pointed out: " Hespondent was paid Rials for
the deollars it contracted to pay Claimant, and i it |3 discharged
of its undertaking to pay Tlaimant, it will be unjustly enriched.”

Iln the post trial brief of Bank “Mellat the whole of the claimants
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mEE HES oM meniead 15N imfuding tha JAJUST =EnMehmeEnt
uq-:ment.

The arbitrators published their award on the l0th June L383.
[t was a3 majority award by the Chairman a4nd the [ranian
arbitrator with the American arDitrator di.:’iﬂ;‘t:ln.g'- They awarded
that * the claim of Mr Dallal against the government of the [slamic
Republle of Iran and Bank Mellat (s dismissed.” The reasoning of
the majority shows the wisdom of the note of caution sounded by
the Supreme Court. The majority upheld the claimapts vtle to the
cheque bSut Reld that his claim must fail upon thqn:ﬁ'ﬁ:nd: that the
fransaction was contrary fto I[ranian Fﬂni;g,,'}‘;mngu law which
must under the Bretton Woods .’L:ntqluﬁl ?.’ recognised by the
Tribunal. The majority reached thiz” dgnclusion not because they
were satisfied that the requisije iIﬁakitr had been proved but
because they considersd the f‘-,‘l:mfﬁen of proel to be upon the
claimant and that he Mpﬁ_‘_ﬁf_!ll‘ﬁ! to satisfy them that the transaction
waz not [Megal. T‘lﬂ'ﬂ#ﬁ 1"The Tribunal therefore reaches the
conciusion that tjg H'u cheques must De assumed to have been
isaued as pl!t‘ﬁ‘l’*l capital transfer; intended merely to exchange
Rials ff.{!;;mr: and to transfer the dollar amount to the United
Sl‘.llﬁ_;..\‘. As regards the unjust enrichment argument, the majority
&thﬂ:iﬂ-d that to admit this argument would involve allowing the
-Ei‘::'.mnn: to amend his claim and concluded that it would be
inappropriate to allow him to do soThey also commented that Bank
“lellat had declared that the Rials could be recovered directly from
the bank [n [ran by whoever was entitled to them. Mr Dallal was
highly disatisfled with this award and the reasons for [t and,
having read the reasons of the dissenting arbitrator, ona can well
nave sympathy with Mr Dallal's disatisfaction. He (ried to persuade

the Arbitration Tribunal to re-open the matter Dbut they

1}
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snanimousiy Jdeciined 1o 90 0. He did not cnallenge inhe award
pefore the courts of the MNetheriands and (n view of the state of
Dutch law at the time (t |3 probable that any such attempt would
have Bbesen abortive as the Dutch Courts would probably have
wholly declined to recognise the validity in Dutch law of the
arbitration proceedings and the award. Despite his sense of
grievance ir Dallal has not before me nor so far as the evidence
goes at any other time alleged that the proceedin in the
arbitration were contrary to natural justice. All s that
they cleariy arrived at &2 wrong deeision and Lh@ is now n a
position to present {urther evidence and ents which would
demonstrate that he ought to succeed o @Lﬂm:.

Following his faflure in the a I\u proceedings it would
have been useless for Mr Dallal rsue his claims further in the
United States or i(n lran. IQ%::HM States his claim has bDeen
discharged by virtue of idential decres. Under Irantan law
ance a claim ﬂﬂ:i@ juriadiction of the tribunal has been

raferred to the al Iranian law considers that it (3 excluded

from the j n of the courts of [ran (or for that matier of
the Uni ar any other country). [[ Mr Dallal were now to
(e aim in an Iranian Court the Iranian court would dismiss

immediately. However the Bank ‘lellat has & place af

siness in the City of London and has assets within the

jurisdiction of the English High Court. On the I17th July last year

Mr Dallal sommenced procesdings 5y way of specially endorsed
writ against the Bank ™lellat.

Hia Points of Claim are remarkable for their ingenuity. In

37 parsgraphs he 3successively alleges many different causes of

action some of which will be governed by the law of New York but

most of which would be governed Dy the law of [ran. They Tall

1l
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nto three oategories. The Uirst 13 claims w~nich  arise ‘rom
soligations contained in the cheques themseives or represencations
made 0y virtue of the izsue of the cheques. The second category
sonsist of claims arising {rom the payment of the 19,300,000 Rials
o the bank in Teheran and broadly invelve concepts of restitution
ar unjust enrichment. The third category asserts that oy issuing
the cheques the bank has taken over the liability of HMr Azad or an
[ranian company, The Lucky Company Ltd, to Mr Dalla &8 debt
of U.5.5400,000 owing %o Mr Dallal, in ltumpthL rge of
which llability the cheques had been transferre Mr Dallal.All
these causes of action and ways of puttin elgim derive [rom
the transaction whersby the bank issuo cheques in the et
place in January 1379 in return [ & payment of the sum in

Rials. The ftransaction (3 the % it i3 only the legal clothing
which varies. Also the | 14

that original fransaction 3 &

central eslement (n the n of any of the causes of action

upon whish the relies. The prayer asks variously for

sums in dollars

intarest. Q‘

m nk taving been served with this writ have applied

or in Rials and/or by way of damages and

by CLEF

attion dismissed or stayed on the grounds that

@ln order that the writ in the action be struek out and the

| It I3 frivolous vexatious and an asbuse of the process of the

courts;
ii The subject of issue estoppel;

iii The eclaim (3 made contrary to law of the United states of

America by which [t is governed.”®
The answer which the Plalntiff makes to this summons 15 (A its

essentials flrstly that the award of the arbitral tribunal in The

1L,
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flague dGoes nat 1ot satisfv the requiremants lar ~ecognition in
Znglisn law and seconaly that in so far 25 the law of the Unajted
States might pronibit the bringing of these proceediags (n the
United Hingdom or have discharged the Plaintiffs rights English
law should not recognise any extrs territorial effect of United
States law nor should it allow United states law to discharge
sauses of action of wnieh the Le&x situs or the proper law (3 not
that of the United States. The gquestions raised by thl ummons
therefore involve the inter-sction of Engilish |.'1|J,?~ privata
international law and the rules of estoppel per dicatem. [t
is however not the trial of an asction but 'Ihn?ng of & summons

to strike out an action without purﬂtﬁ@
therefore necessary to start by d ;& correct approach of a

court to an application of this h:%
The allegation that an an abuse of the process of

the court (3 & complaint

go to trial. It is

rocedural rather than 4 substantive

charsctar and the r f striking out {3 lUkewise & procedural
subject o the diseretion of the court in
deciding i'h-lﬂQ'H‘ not it will grant that procedural remedy. The
lﬂlgl:hm Defendant that a plaintiff is estopped {rom relying
an @tcmr ecagse of sction or making a certain allegation (3 fo
€

nee o & claim does nof give rise to an entitlement o &

legal defence. In the ordinary course the availabillty of a

summary procedural remedy by the defendant Sut rather requires
a triml either of the whole action or of some preliminary issue.

(S5e2 ‘lonevpoint Ltd v llorse Court of Appeal 28th June

1985.1Thus where & defendant seeks to set up & time bar defence
he must plead it and & court at a trisl must adjudicate upen its
merits. [t |5 only wnere the statement of claim of the plaintif! is

in its own terms sc manifestly defective as not o disclose any

3.
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raggonatle sause of aetion that It c&n De stfuck duil. However the
availapility of a defence of Res judicata has DbDeen treated
diffarently. Thus:d there i5 an cbviwusly avalable defence of Res
judicata to e;:ngr"p-rt or the whole of the plaintiffs setion then the
Courts are willing to exercise the remedy aof striking out not
withstanding that the defence would be pleadabie and triable albeit
with an entirely predictable ocutcome. The reason for thiz (s that
the attempt to relitigate (ssues or causes of u.-tu:-n t have
already Deen the subject of judicial decision bet I same
parties gives rise to dual conseguences. Thuu@ yences are
of a different character even though they riginate [rom the
same oconsiderations of poliey which @ be bazic to any
developed legal system. On the one \bu giving of & judgment
By a ecourt aliers the rights parties in that their rights
thereafter derive, or can bn% upon, that judgment rather than
upon the rights which before the giving of that judgment
and which gave ris t judgment. In this respeet the legal
consequences o udgment are more properly categorised as
substantive procedural. An action can be brought upon &
Judmnt gment can be pleaded as a defence to a claim. The

@IMHIHH is procedural. The legal system does not permit
@ procedure o Ge used to re-litigate matiers which have

eady been litigated Detween the same parties. There must be an
end to ltigation. A defendant must e protected against the
repeated bringing of actions by the zame person in respect of
substantially the same subject matter. Thersfors where this
procedural abuse (3 identified the courts provide the defendant
with the procedural remedy of striking out.Sinee the complaint of
the defendant |5 that he should not have to [ace another trial at

the suit of the plaintiff the nature of the remedy (3 perfectly

L
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rma syt o the 2laintyfT the nature af

sraperiy ane snieh Srecludes a trial.

IS,

the cemedy

5 perfectly
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sroperty one whieh precludes a tral.

The correct approach of & Court to an sppiication of the
present Kind that is to say an applieation ta strike out under
Order 183 Rule 1% an agecount of an assearted abuse of the process
af the Court, has been the subject of a passage (n the judgment af
“ir Justice Buckley In Zesiss v Rayner and Keeler No 3 1371
Chancery at 537 %o 3J8. To summarize the pu:itiun@c Court
should consider whether or not it has before it rinﬂlm: and
necesasary information and other material to e it to decide
whether there has been an abuse and w ’r not to exercise
its diseretion to strike out; if the C nsiders it has not got
the relevant and necessary inhm%nd material the application
s premature; the burden is @ party asserting that there
has been an abuse of p : satisfy the Court that such [z the
ease; ([ it is satisf ihat there s an abuse then the Court
should ordinaridy -@hl its diserstion to strike out unless thers
s some good for aot doing s30. If the Defendant’'s assertion

that the s covered by Res judicata give rise fo triabie

%ﬂﬂ t can be sald that those assertions are to be
y then of course it follows that those assertions de not
show that there (s an abuse of the process of the Court.
Litigation which raises triable issues |3 prima facie not an abuse
of the Court; it is for the determination of such l3sues that the
irial procesdure sxists.

Howaever as [ have already pointed out the guestion whethear
an action i3 an abuse of the process of the Court, although closely
refated fo the guestion whether or not & defence of res judicata
exists, i3 not the same question. Thus the legal defence may be
Subject o or cireumseribed by striet legal eriteria whereas the

complaint that an aetion is an abuse of the process of the Court

e . United Kingdom
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sa@5 not solely ZJepend on the avalability of suen a cSefence and
tnerefore broader criteria can be applied. [t does aot lallow (rom
the proposition that the defence of res judicata would not succeed
that the action cannot be An abuse of the process al the Court.
This was rconceded Sy counsel for the Plaintiff before me and can
be dlustrsted {rom the authorities which have Deen cited to me and
which are sppilcable to the present type of case.

The leading modern authority (5 Yat Tung Co Q.‘hn
Bank 1975 AC 3581, & decision of the Privy Edﬂﬂﬁ@%pﬂl fram
the Supreme Court of Hong Kong; the opind f, the board was
delivered by Lord RKilbrandon. The I'liitﬂl.'_! various previous
proceedings was complicated and It w:t%inlud that " The true
dogtrine”™ of res judicata "in It er sense” ocould not be
discerned in them. Lord Kibran %

"But there iz & wider suml%ﬂ!izﬂ! the doetrine may be appealed
to so that it becomes se of process o raise (n subsequent

proceedings ultn{i could and therefores should have been
litigated in ueanrmndin;!. The locus classicus of that aspect

ntinued:

of res Ji is the judgment of Wigram V.C. in Henderson v

Hindg}g‘E 84J I Hale 100, 115 where the Judge S&ys :
e B Ziven matier becomes the subject of lfigation in, and

%ujudlutmn by; & Court of competent jurisdietion, the Court

fequires the parties to that litigation to bring forward their whole
case, and will not | except under special circumstances) permit
the same parties to open the Jame subject to litigation in respect
of matter which might have been brought forward as part of the
subject in contest, which was not brought [orward, only Decause
they have, Irom negligence, inadvertence, or even accident, omitted
part of their case. The plea of res judicata applies, sxeept in

ipecial cases, not only to points upon which the court was sctually

7.
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_'-!q-.-l_:"l_l-j 1_'1 The Sarties 2 farm an apinion a2nd pronounce 4
judgment, Sut i3 every pomnt which properly belonged to the
subject of litigation. and which the parties, exercising ressonable
didigence, might have brought forward at the time.”

The shutiing out of & "3ubject of litigation™ - & power which no
eourt should exercise but after a serupulous examinetion of all the
sgircumstances - s limited o cases whare muunnul@lglnn
would have osused & matter to bHe earller m:@murmlr.
although negligence, (nadvertance or even accide not suffice
io0 axcuse, navertheless"special eciroumsta ;ru reserved in

case justice szhould be found to mqu& on-application of the

ru.l'lll
Tha Vies Chanecellars p EEurjr point which properiy

belonged to the subject of n " was expanded in Greenhalgh
v Mallard 1947 2 A.E. 257 by Somervell L.J. :

*...Res judieata f @ purpose i3 not confined to [ssues which

the court is & aked to decide, but.. covers [13ues or facts

rly -part of the subject matter of the [[tigation

y could have besn ralaed that it would be an abuse

af @r@euu of the court bto allow a new proceeding to be
in respect of them."™

he Yat Tung mase was a case where the relief sought and

§ granted was the striking out of the meu‘f: action. [n 1384 in

Brunsden v Humphrev 14 Q.B.D. 141 the Court of Appesl had to

consider & similar question of successive actions bHut purely as a
matter of the availability of the substantive Jdefence. The
substantive defence failed on the grounds that the Plaintiff had
not been uncer any abligation to include the claim which he was
making in the 3seecond action in his first aetion howaver Lord

Justice Howen at page [51 axpressly referred 13 the (nherent
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sower of the fligh Court to prevent vaxallon o2r Jppression. [n
that cage the plaintiff had two distiner causes of action: h& had
suceeeded in the [irst sction and the second action was in no way
an attempt to relitigate any issue in the [irst action. In
Greenhalgh Lord Justice Evershed who was the second member of
the Court of Appeal and who agreed with Lord Justice Sommervell
from whase judgment Lord Kilbrandon guoted, said :

*In my view therefore and without the nesd for fur alysis, if
in one action for damages for conspiracy acts dn combination
are alleged, (£ (s an abuse of the pr * the court, and
contrary to the prineiple that (n thl&. ntereat thers should

be an #nd to ltigation which may b5 rded as an axtension of

tha strict rule of =3 judicata, ¥ In the second action on the
same concerted acts, even in the [irst action the claim was
formulated on (a differ s13..."

In_Greenhalgh the was truck out. A similar decision was
made in Wright nett 1948 1 A E R 227 speciflleally on the

& of process. The same principles have bDeen
rprevent the re-litigation of matters determined by
5 judicia] decision aven thodugh the iFibunsal conceffied

ot a court (Creen v Hampshire 1979 1 C.R. 361), as they

ve Deen [n relation to succesive arbitrations. [n Fldelitas

Shipping v ¥-0 Exportchleb 1366 1 Q.83. 630 with regard to such

arpitrations Lord Denning M.R. said at 630 :

SThe ruls them i3 that, onee an ([(ssue hAs Saen reised and
distinetly determined between the parties, then, a3 a gensrzl rule,
neither party can be allowed to [ight that issue all over agusin.
The same issue cannot be raised by either of them again in the
same or subsegquent proceedings except In speacial ciroumstances.

And within one i55ue there may 54 several points available which

9. United Kingdom
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go to atd one party orf the other in fus affarts fo sfecure a
determination of the issue in his favour. The rule then (5 that
sach party must use reasonable diligence to bring forward avery
point which he thinks would heip him. [f he omits to raise any
particular point, from negligence, inadvertgnce, or even accident |
which would or might have dJdecided the (ssue in his favour), he
may flnd himseif shut out from raizing that paoint a.@ at any
rate in any case where the self same (ssue lﬂﬂﬂQﬂhl same ar
subsequent procesdings. But this again (3 not nflexible rule.
It can be departed from in special circum ."‘

This citatlon alsc demonsirate not withstanding the
width of the Henderzon v Hind'é-lnniph it Includes, among
others, two clearly identifllab eria. The [irst is that there

must have been a pﬂ#muE dieation by Ty, Court of competent
jurisdietion™ and ¥

there m@muast not bDe “"Special

cireumstances” w ke it unjust or |nappropriate to apply the
principle. It 2 2 two factors which have bean the subject of
argument mination on the hearing of this summons. Was the

Arbi Tribunal at The Hague a tribunal of competent
n? Were there here special circumstances?

[n examining the competence of the Tribunal at The Hague it

sm not suggested that any of the claims made by the Plaintiff in

the pressent action fell cutside the definition of the claims which he
was permitted to raise before The Hague Tribunal. Therefore on
its own terms of reference The Hague Tribunal had the competence
to adjudicate on all the relevant matters. [t was ilso sccepted that
it was open to the Tribunal on the rules which governed (ts
procedures to disallew amendments to the czlaim or defence of the
parties before it; thus it was open to the Tribunal to disallow “Ir

Dallal's attempt in his post hearing brief to introduce a claim for

10, United Kingdom
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jnjust enrehment.[t a4lso clear 1o me that it cannot be dizspurted
that the Tribunal did have to resch a dJdetermination an the
guestion of legality under [ranman law of the Iransiaction whersby
the two doilar cheques were brought [rom the Bank in exchange
for & sum in Rials. Unles the Tribunal had besn willing to
determine that issue against Mr Dallal there was on their reasoning

no defence to his claim Secause they accepted his @m the

chegques. The [act that the Tribunal decided the is3 matter of

burden of proof (and in & somewhat idiosyn manner) does
*

not any the less mean that there was a d tion of that (ssue

which oan potentially give rise o 'E\ estoppel against Mr
u

Dallal provided that the other r-g
are satisfied. @

As regards Duteh LI.E cear on the evidence before ae
At

nty for such an estoppel

that thers (s at the v a triable issue whethar the arbitral
proceedings at l@u-l were under Dutch law .uu_l-'ml.u.:,],r other
than a nullity son of the non compliance with articla 823 of
the Dutch f civil procedure. [f it were necessary for me to

dtﬂdlé.zk question at this stage, | would decide that the

pr g3 were a nullity in Duteh law. [t was argued before me

é%fbl Dafendants that the conduct of the parties in the
N

bitration and in particular ctheir written pleadings which
ineluded the demand of Mr Dallal that the dispute 5e referred to
the arbitration of the Tribunal amounted to an agreement that the
dispute should be arbitrated before and determined by the
Tribunal. Il such arbitration agreement was governed by English
law theres would be no difflculty about thiz submission but it
mannot D contended, amd it was not, that any such arbitration
igreemaent beatween these parties was goveraed by EZnglish law. On

the materal before me (£ sppedrs (o me (nescapable that the
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sroper law of any such agresment would have been the law of the
Hatheriands. [f | were wrong about this thers would at the lsast
be & irtaple iss5ue az o what was the proper law of kY sueh
agresment. [[ as [ consider the proper law of the agreement was
Dutch law then the agreement w~as & nullity because It didn't

comply with the requirements of the Duteh code. [t follows that if

the award of the Tribunal at The Hague s to be nised in
England as an arbitral award [t cannot satisfy the ¢ nts of
#ither the New York convention or English con laws rules.

Both the New York convention and the E@»rﬂﬂ that would
apply independently of that convention r@u that the arbitrators
. shall have ascqguired their jurisdict ursuant to sn arbitration
agreement which (3 wvalid m:q to itz proper law. The

Defendants here cannot pniQ
The Defendants sough rgue further that the proper law of

¥ 3uch agresment.

the arbltration agr might be publle [nternational law. But
what [ am sone th here at thiz point of the argument i3 not
an agreeme een s5tates but an agreement between private
law tnﬂ who are nationals of those states. If private law
righ ® fo exist they must exist as part of some municipal legal

and public international law (3 not such a svystem. If

-. %uua international law s to play a role [(n providing the

’ governing law which gives an agresment hetween private law

@ individuals legal foree, it has to do so by having been absorbed
$ into some system of municipal law. Therefore the Defendant's
argument did not provide them with an sscape rom the necessity
to identify the municipal legal system which was the proper law of

the agreement to arbitrate.
It follows that, if the sole justification {or the recognition of

the proceedings and award of the Tribunal at The Hague has to be

1.
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depivad from the application of the ordinary principlies applicable
to consensual arditration, then the foundation of the Defendant's
case based upon those proceedings is effectively desiroyed. The
Plaintiffs first proposition before me was ® The proceedings in
The Hegue bLetwesn J1F Dallal and Bank “ellat constituted a
private law arbitration.” Ian support of this the Plainti{f's counsel
referred to the rules under which the Tribunal npunte@uu as
| have already commented follow a scheme which is Qﬂtln: with
that of a private law arpitration. For example t nded rule 11

L 4
{ which was not yet in [orce at the (ime Dailal lodged his

claim) says 12 \

"The Claim 3Setilement Declaratio xﬂtutl: an agresment n
writing by Iran and United 3 two governments], on their
own behalls and an De of their nationals submitting o
arbitration within the [ ork of the Algiers Declarations and (n
secordance with th @um Rules.”

Article 32(7) iﬁ

"I the ar %n law of the country where the award is made

requir t the award be flled or registered by the arbitral

the Tribunal shall comply with this requirement within the

of time required by law.”

‘st {s submitted by the Plaintiff that these rules read together with

the usze. of. the word arbitration in the Algiers declarations shows
that, anyway a3 far as private individuals were concerned what
wAS SeL up was a scheme [or consensual orivate law arditration.
By way of example of ancther such scheme | was referred to the
Arbitration | International Investment Disputes) Act 1388 which,

pursuant fo an international convention sets 4p an arbitral

trtbunel of suen a charscter.

13,
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da =ot find the Plaintiil’s argument persuasive, “larely
Secause one coute of founding a tribunal's jurisdiction cannot be
made good it does not follow that there may not be another foute
by which the same result may be achieved. [t would have been
convenient and advantageous [ the awards of The Hague Tribunal
hwad satisifled the requirements for recognition under the New
York Convention. [t would have avoided arguments l:@l type
which | am now having to consider. Enfore in other

*

tribunals can achieve their competence ber of ways. In

countries, if necessary would have been d. However,
o
arigin the arbitration bore a clos blanee to what in
municipal law would be described atutory arbitration. The
arpitral tribunal and its juris is defined not by any cholce
ar agresment of the parties By the statute (tsslf. The aiement
of cholce i3 simply th of the claimant who zhooses 1o make
a claim before H§§l)-u tribunal. Suech a situation !s therefore

more accurat ribed as one where the claimant (nvokes the

jun’:diﬂﬁnn@ e tribunal and the respondent submits to it. That

| Ins what happened before The Hague Tribdnal in the

[I then the proeeedings at The Hague are to be regarded as
o JT

oceedings in a " statutory” arbitration, the question arises what
is the™ statute”. The Plaintiff submits that such an arbitration can
still only validly exist under the law of the jurisdietion within
which It takes place, that is to say the law of the seat of the
arbitration, iAn %his oase the law of the YNetherlands. [ this (s
right, it must follow :hat the invaliditv of these arditration

procesedings under Dutch law closes thizs door a3 well. Whether or
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aot some oftAciple of Duteh law mould 22 iavaked To zive &
.-}nl':l'.‘_.l o fege arpiiraATIoOn Jr':ll:!E"';'l.ﬂ'_."'E 15 1*1-!.]'32':'”5 A= 1
*Statutory” arpitration i5 at the best an open gquestion: [ am not
presently satisfied cthat there is any suen principle of Duten law.
It i3 teyond argument that there is no legislative or other
authority under Dutech municipal law for these arbitration
proceedings. The Plaintifl then says that the statutery authorty,
ar authority analagous to statute, cannot be looked for elsewhers
and certainly cannot be looked for in international hw-@ not
sceept this argument. The Jjurisdietion and auth of the
Tribunal at The Hague was created by an | Q

ar nal treaty

*

between the United States and the Hepublie n and was within

the treaty making powers of the gov e { each of those two

sountries. Each of the parties respectively within the
jurisdiction and subject to 'thA king power of one of the
parties to the treaty. Furth situs of all the relevant choses

im metion are within thl@l n of one or other of the two
states which are pa @u the treaty. Agmin, the municipal lsgal
systems of esch e relevant states recognises the competence

of tha trib @ The Hague to decide the relevant diaputes.

the arbitration proceedings at The Hague are
reco a3 competent not only by compefent international
nt Setween the salevant states bHut also by the munieipal

8§ of those states.[t would be a Surprising resuit if the courts

&nf this country felt consiTained fto hold that the procesdings were

nevertheless incompetent. | do not consider that one is foreed fo
that conclusion. It iz & fallsey 1o suppose that arbitral
proceedings must take their authority from the loeal municipal law
of the country within which they take pisce. [t is of course

overwhelmingly the normal position that they do acquire their

is,
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alifity  and =amperance Troam  that Soupes. The ocurtal lasw i
normally Syt 7ot necessarily the law of the place where the

iaroitration proceedings are 1!1!1-{‘-\11171-‘!:1[".!1 v Sliller 1970 A.C. 331)

Whilst English law, like most foreign legal systems, may seek to
exercise some messure &f canttal aver arbiteation procesdings
taking place (n this country whatever their curial law, English law
doss aot denv the possibility of a different curial law. There is
no ceason a principle why the curial law of a tribunal cannot
derive concurrently from more than one system of él law.
There may b5e problems involved in the municipa Q;mmttun
g3 between private partiss of proceedings which exist soclely at a
supra national lavel and have no rel.-.tjunl il to any svystem
. of municipal '_IH-ESH Bank Mellat v niki Techniki 1984 1 Q.B.

at 301 per Kerr L.JJ) In the pres thers are two systems of
municipal - law _with the req tarnational -competence which
give validity to the Arma% proceedings There |3 no reason in
principle why that should not De recognised Dy the
English courts.

There course been many precadents for two states
setting o @m the territory of a third state arbitral or other
triba % sattle and resolve disputes Geiwesn their respective

nafti ar between themselves and the nationals of the other.
. % evidence from Holland before me [nciuded a refersnce to two
&’!mﬂl examples. [n 1648, the Treaty of “unstar which ended the

@ gighty vears war Satwesn 3pain and the Netherlands zef up & bi=
$ partite tribunal to deal with disputes Detween the two states and
alsg with claims made by private parties. [n L7094, the peace treaty

beatwesn the United EKingdom and the United States set up a

similar tribunal. International practice also gave rise to tribunals

which 3at in territories over which the sovereign setting up the
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smpunal sad "o drisdiction. The clearest axamole of this i
srocasly the oractice of the Christan Zuropean countries I&Cting
4p consular courts within the Otioman Empire. The competence of
the decisions of such courts was the subject matter of & number of
decisions of the Eaglish courts in the 19th century of which the
two which provide the clearest guidance for the present case are

The Laconia, 2 Moore New series 161, a decision of the Privy

Couneidl in 18683 on appeal from a judgment of the Judge of the
Supreme Consular Court at Constantinople, and iu.ﬁm I 4
Petrocoochino L.R. 4 P.C. 144, & decision of ﬂuQ ounell in

1872 on appeal from the Court of Appeal for nd of MMalta,

.
which concerned the competence and the of a judgment of
the Creek Consular Court at Consta rm « [n the former case
Dr Lushington who deliversd the n aof the Board eaxpressly
recognised: "It is true beyond bt that, as a matter of right,
no state can claim jurisd Ai’ any kind within the territorial
limits of another 1ndup: state.” The ocases were not decided
on any basiz of trean the seat of the court as Brimmtlﬂ-
The compeien h consular courts had to be found in some

ini.'trnltil@vqmtinn and acceptance of that competence. [n the
z

latter S3ir Robert Phillimors delivering the opinion of the
B &lud the prineciple recognised by Lord Ellenborough in

¥ Whitmore (4 M & 5 st 130):"By the comity which iz paid
&y us to the judgment of other courts abroad of competent
jurisdiction we give a [{ull and bGinding effeet 0 sueh judgments,
sa far az they profess to bind the persons and jproperty
immediately before them in judgment, and to which their
adjudications properly relate.” Thus in e=ach case the Privy
Couneil had to consider whether the consular court was competent

in relation to the persons and the property immediately before it

7.
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and whether S 7Ol { #“af Sroper Sor ThHAL couri !9 4djudicale an
the reievant mallers.

In The Laconwa there had been a collision in the Sea of
‘armora Setween Iwo vessels, one Russan, the othe
British. The Russian shipowners sued the A8ritish shipowners
before the Britisa Consular Court in Constantinople. The Britons
objected to the jurisdietion of the Court. The Judge decided that
ne had jurisdiction and the action then proceeded including a
eross olaim by the Britons against the Russians in r aof the

same collision. Having tried the merits of the dup:Qﬂt Consular

Caurt held both parties squally to blame. The ons appesisd
challanging both aspects of the decision ‘I:.un:ulu Court.
The Privy Council upheld the Consul ‘Q both an jurisdiction
and on the merits. The com n’ in the case so f{ar as
Jjurisdiction was concerned w glthough there was a Treaty
between the @British C And the Ottoman Porte for the
estaplishment of cons ris that treaty only authorised courts
to decide disput l@ﬂlﬂﬂ British subjecta; further it was

recognised 21% h law gave British subjects no right to

mplead fm@

apinio ‘Dkl.u:hing‘tun sald:
b \$:ue. a5 wa have szaid, that if vou esagquire as o the

l nee of any particular privileges conceded to one state in the

before the consular court. (o the course of his

nions of another, you would, amongst Eurcpean nations, look

*
§ ta the subsisting treaties; But this mode of incurring obligations,
$ ar of Investigating what has bheen conceded, i3 & matter of custom

end not of natural justice..
Any mode of proof by which it is shown that a privilege is
sonceded is, according to ‘the principle of natural justice,

sufficient for that purpose. The [ormality of a treaty is the Dest

1%.
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arasof of the consent and acquiesance of parties, 2ut it 8 not the
anly proof, nor does |t exclude other aroof: anc more espeswally
in transactions with omental states.

Consent may De expressed in various wavs: by canstant usage
permitted and acquiesed in by the suthorities of the state, active
assent, or silent scquiescence where thers must be [ull knowledge.
We having considered the materals before us. entertain no doubt
that, 5o far as relstes to the Ottoman government, no objection is
tanable sagainst the exercise of jurisdiction bDetwee h and
Russian subjects. Indeed the objection If any 3u d properly
be urged, should come [rom the Ottoman government rather than a

Britiah suitor, wha, |n thisa -ase, |3 buun@ & law esstablished

by his own country.” &\
S

And later -
*Whether the Ottoman Porte give and has given to the
Christian powers of Eunoennﬂty to administer justice to their

own subjects accordi eir own laws, [t neither has professed

to give nor could ¥ one auch power sny jurisdiction over the

subjects of lll@‘

to duﬂ{ h other as they may think fit, and if the subject of
ane tr

power. BSut it has left those powers at liberty

desire to resort to the tribunals of another, there can

and that of the sovereign to whose ITibunals they

b&&mﬁu to their doing so with the consent of their own
é ign

‘resort.
There (5 no compulsory power in an Eaglish court (n Tdrkey over
any but English subjects; but s Russian or any other foreigner
nay if he plemses voluntarily resort to it with the consent af his
sovereign and thersby suomit himself to the jurtsdiction.”

This deecision and the reasons for it which | have guoted

Qlustrate a number of points which are relevant to the present

29,
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sage,. First the competence of 4 tribunal 2an 2e looked far and
found o nternationel law and oractites. [ dnder nternationgl law
FSUcH E ibunal (51 competent, its ompetence '.I'I.I.EHT 4= ] =1
recognised oy the Eaglish courts.

Second under internationsl law, competence is most aften to be
found to have been conferred by some treaty. 3ut this is not
invariably the case and some |ess formal acquiescence in an

established praciice mey 3sulllce to demonstrate the mmanﬂ in

international !aw. The Ottoman Porte uqm%
jurizdiction of the consular sourts within Otto tory. So
alzo Iln the present matisr haa the Duteh go tnt sequiesed in

the operations of The Hague arbitral mn@ ithin the territory

of the Netherlands.

Thirdly, where s court or nm@nu has been set up by a

subject’s own Joversign govern albait within the territory of

another state, that subject of e heard to say that the act of
his own govarnment compatent. So far aa the Briton was
concerned his ow nment had set up the consular court; and

so0 far a3 :hQn:tlu was concerned a representative of his

govarnme authorised his commeneing procesdings in the
Bﬂt$ ular court. In the present case the governments of
United 5tates and [ran have authorised their respective

to arbitrate before The Hague tribunal and regard the

decisions of that tribunal as competent.
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Fourthiy a person can make such a iribunal sompetent by
voluntarily resorting to it [ with the conseat of his sovereign].
By doing so he submits himsell to the juriadietion of the tribunal.
In that case the Russian submitted to the jurisdietion of the
gonsular court and as a result the jurisdiction of the court existad
with regard to both parties befors it and Ao objection sould be

taken on grounds of lasek of reciproetty. Similariy in @rtnnt

case Mr Dallal zhose to resort to The Hague tri and thereby

submitted to its jurisdietion; it is not now t to say that
L 4

it was (ncompetent. It was Mr Dallal's v gt o commeEnce

the proceedings before The Hague tﬂ&l + It i3 trus that he may
have had no other alternative un w of the United States if
he wished to pursue his r.igﬂtg & saw them. But that does not

make it any the less a volun gct. Yost plaintifis who commencs

proceedings are in a jlar position. They have to commence
proceadings befa appropriate municipal court or else be
without legal edy. It can also be commented that before me Mp
Dallal has ttad that there is nothing in United States law

which ents nim from litigating the present natters in the
?$ the United Hingdom. He says that as the position now

%% understand NIz case, Re does Aol suggest that the

+ position was any different at the time that he chose to go to The
Hague Tribunal. [t may be that at that time the defendants had no
Aszexs within the jurisdiction of the English =surts but that, of
course; is besidde the point.

The oase of ‘lessina v Petrocoechino (llustrates the

applieation of the principle of res judicata In respect of the

decision of & [oreigh consular court. ‘lessina was a merchant

31
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rasiding 1n “falta who was the consignes of a cargo of whest which
aad bSean |osded at Berdlansk on board a GCreek vessal [ap
carciage to Malta. At time of shipment the cargo was apparently
awned by another Greek aithough it had asctually been shipped by
g merchant called Negroponteé and had been consigneéd to Messina.
During her voyage through the Black Sem the vessel sncountered
bad weather and on two occasions had to jettison + She
arrived im damaged condition at Constantinople ﬁh@ll mastar
of the vessel invoked the jurisdicition of the Gre@n!ﬂll.l‘ court

%’mﬂdm that the

to Malta in another

which appointed & curator of the carge. T

eargo should be transhipped and on

vassel and it directed the curator to\ss A bottomry bond on the

cargo o cover the cost. When rgo arrived in Malta, Messina
sought by procesdings be he courts in Malta to have the
bottomry bond 58t as sir.a won before the court of first

instance but lost a(:,pul in the Court of Appeal of NMalta and

before the Priv cil. The argument of the bond holder before

the Privy WaS:

& Oreek consular court at Constantinople was a

jud d not & ministerial aet, and fhat court oRing & court af
ent jurisdiction, suech judgment is a binding judgment and

be recognised by comity of nations by any court in which an

§ 4ction on that judgment was brought. Therefore the bottomry bond

taken in pursuance of juch judgment (5 a valid dond."

Sir Robert Phillimore accepted this argument and followed and
applied the decision in The Laconia, clearly recognising that it
would be wrong for a British court to recognise the decisions of
It§ own consular court without being preparsd to recognise the

comparsble decisions of the consular souris of other souncrias,

al. _ ,
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particulariy whare OOth ne velsel and the cArgo were af M
material time ( ia h(is 2piRlon) owned 9y Greek sSubjects. The
judgment of the CGreek Consular Court was therefore trested as
conelusive of the validity of the bond..

Theza decizions clearly dlustrate that compeience can be
derived from internatfonal faw and that i(nternational comity
requires that the eourts of England should recognise the yalldity
of the deecizions of foreign firibunals whose com Q.I 50
derived. It would be anomalous and contrary to ju pQ; comity
if I were to decline o recognise the dec cni’ The Haguw
Tribunal between the present parties. In r@l gment where two
soveresign states have chosen to set t:nhunll to determine
disputes between the nationals &iu- respective states in
respect of choses in aection Q feh the situs lles within the
jurisdiction of those two there can be no warrant for the

courts of this mﬂ:nnq) ail to recognise and treat as fully
[

competent the o4 { that tribunal. It is an a fortiori case

whare the part 3 zesking %o go behind the Jdecison of such &
tribunal LIE ¥y who has himself invoked the jurisdletion of
that [ hold that The Hague Tribunal was a competent

tri in respect of the present parties and the present
%r:- 1 do not have [urther to decide whethar or not that
deeision gave rmizs o substantive rights bDetwesn the parties; (|
were to do so [ would have to szay under what municipal legal
system those rights, which must by defllnition be private law
rights, would exist. [t may be that those rights could exist both
ynder the law of United States and under the law aof lran.The
present 2vidence does not sufflice for me to decide whether

redlevant substantive rights exist under Soth those l=gal systems

33,
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58 43 9 pe conclusive of the present matter. [ have not had to
embark an that saquiry Decause what [ am doing on the present
jummons (5 giving effect to an English law procedursl remady in
respect of a procedursi complaint that 15 recognised Sy Eaglish
law. It i5 the determination of the relevant disputes on the
previous occasion by a (ribunal of competent jurisdiction which
gives rise to and justifies that procedural complaint. cp £

In the present case the considerations of eo @l}r with
particular forece 1sines the Algiers d'lﬂllrlt‘hnl part of an
international agreement by which assets of | Irlruln national
entities which were sifuate in l'nﬂu:n ies and were the
subject of claims and/or attachmen & ecution proceedings by
the United States or nationals * United States were to be
released and returned fo Q d for the setting up of The

Hague Tribunal and a @uut of which awards made by the
tribunal would ba

. It would {rustrate that agreement if
funds of an 1

nMational enterprise which had since been
brought Mthi@l’mn: dieition of the English Courts were it to be
made ‘1 o satisfy those claims. This is in effect what the
m@u irying to do and the English courts should not give
their assistance. This conclusion is reinforeed when one takes

o sccount that prier to inveoking the jurisdiction of The Hague
Tribunal the Plainti{{ had been the Plaintiff in proceedings in the
United States and had as part of those procesdings attached

Iranian assets.
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[t iz therefore the more,not the less, vexatious that the Plainetff
[aﬂn:_tng‘ hiz suecessive proceedings before a court (n the United
States and befors The Hague Tribunal should now attempt 1o start
yet further proceedings (n respect of substantially the same
subject matter.

This leaves [or consideration the guestion of whathsr or not
there are present here special circumstances why Lh;'*gvi&;&nnn 5
Henderson principle should not be applied. | am ,ﬁﬁ“é‘lmmud that
there are any such special circumstances; Lgﬂiﬁd; as will be clear
from what | have already said, | condided ‘that it is entirely

appropriate that the Henderson v E‘He'ﬁmn prineipla should be

applied to the present case. T'ga‘_"ﬁf&&udmgl sefors The Hague
Tribunal were proceedings of the character of an arbitration in
which the disputes of the _ﬂﬂh: wars being decided in accordance
with a proper scheme iu.;.;"pru-::—dun and in eecordanes with the
application of npqﬂg}?ﬁﬂn rules of law. Although the decision and
the mun:ﬂr'kt" the majority gave for [t are criticised by the
Plaintiff, his_oritictsms do not go so far as even to allege any
hr%&t the principles of natural justice nor any conduct of the
tgipand&l or of the respondents to the arditration which would
ﬁ&tiﬁr a court of this country in declining to recognise the
;le'li. Further the proceedings before The Hague Tribunal were
intlndlﬂ- to be the procesdings in which the PlaintifPs rights (n
respect of all materisl matters were to be decided, the Plaintiff
hoped, in his favour. [t was not a situation where the Tribunal
wWad o do anything other than axfaustively and finally datermife

the rights and liabilities of the respeetive parties.
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‘lavbe, &5 the arbitration progressed and
since the award was publisned, the Plaintifl has thought of better
ways Iin which to formulate and present his claim but that s
beside the point. In the arbitration he ought to have presented all
the ways in which he sought 0 sustain his claims. [ he omitted to
inelude some of them or left the presentation of some of them too

late so that the points he could take were limited by the rribunal;

that does not amount to a special circumstance; |t |
type of situation {or which the Henderson prineip
the evidence before me, i3 thers any basis Yor saying that the
Plaintiff was unable to present his {fectively due to
eircumstances beyond his control. H«qu say that he did not
wish to disclose to the tribu names of some of the
individuals with whom he 'qu g in Iran. But neverthleas it
was open to him o ntlsfé tribunal { which ineluded only one
Iranian member) aof t} a fldes and aof the reasons why he was
e

wishing fto keep I ntity of some potential witneases private.

It was the 5 choice how he chose to conduget his case
hafare th @unll and the type of evidential difficulty upon
which & relied in the affidavits he has sworn on this summons

.% {f accepted as constituting special circumstances

y nullify the principle in_Henderson v Henderson. | am

‘satisfled that the present case [alls squarsly within the type of

mischief to which the Henderson v Henderson prineciple applies

and that there are no special circumstances present which would
make it appropriate fto exclude f in the present case or to make

any exception in favour of the Plaintiff.
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It lollows that in my judgment the present proceedings ars,
and must be recognised as, an abuse of the process of the ssurt
which this court should not allow to continue. Aeccordingly |

exercise my diseretion to strike out the Plaintiffs @ and

statement of claim. OQ.
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