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in rem = Arresd of ship - Stay of provenkags - drkiraion

ami sty = Whither court permittesl te evader areer of shipoer io

eltwined = Whether srourity pbtaimesl br drred pemitdisting ssvnviry s
ture dviden in rem = Arltration Aol id? 8.8 dli )

#f rewrt provendings = Power of cewrt &0 erder sty — Whether pener lmiil
ri sevied of maiter after arhitration dgreesent mads ~ Arbitration Aol 1971,

Adlmirafiy — Turidivi
dgrermenl — Ceurl
cealinur aree al
@M Fatien o il

intifls were ihe owners of cargo shipped on the defendanis” ship usider sl of
g which included a Londen arbirration clise. Pant ol il cargo was ol hiasded in
in and the rermalinder was dischasged a1 Botierdam. The carge ownen comgilained
bt thse cargn way diseharged in a damaged condition. b Jan vaflyg they isssed a writ
ks reiny ki the Admiraliy Couwre dlaiming demages for breach of ithe coniract of camia
For the cargn, and on the same day they obtained & warrant for the arrest of the ship. The
Ihi'lj wan nd im ihe jurisdiction and the wrii way rind wrved nioe wasihs :hr[l armesied, Onm
17 Februgry, in arder 1o provect themselves under the time provisions in the arhirmation
clause, the cargo owners nominated an arbirrator, On a7 Febrooary the shipownens
nominsied an arbitrsior and on 2 March they spplied under s (s ol the Arbirrarion Ao
1e75 far a may of the cargo owners’ acrbon in rem and an onder seriing asiide the warram
off arrest. The judge granted the say of acvion and ordered & gay of eaecution of the
warrant of arrest. The cargo owners appealed agains the arder siaying execurian of the
warrant ol arresi. O the appeal the shiprwners contended ilian when the coun stayed
proceedings under s o1} of the 1975 Ao it was required 1o stay the whele proceedings,
Including execiation of any warrant of arrest. They sbio condended thai the effeci of
itving the security which woubd be obtained by the armest of the ship 1o be reained
n case the arbitration foundered if an awand in favour of the cargn ownens was not
saifisfied would be to permin the seourity 1o be obaained for the purpase of the arbivrarion,
which was an impermissible exercise of the cour's jurisdicbim in rem

Held — Where a defendant to an sctbon in rem applied 1o the count o say the action
nmder & 1{1) of the 1979 Aot pending submission o arbitration the cour wa entinled,
when ﬁl‘ll‘llll‘ﬂ the say, to order the arrest of the defendant’s ship or o continee any
arrest alveady obiained i was shown by the plaintilf that any arbitracion award in his
favour was unlikely o be satisfied by the defendan. In arruulnr:g or continuing the arest

of the ship as socurity, the security was being administered noa in relation 1 the
arbitration procecdings bin in relation o a posiible judgment in the action in rem. Smce
there was clear evidence that the shipowners might well be unable 1o satisfy any
arbitration award in favour of the cargo owners, the | wonibd ke allowed and 1l
j'ud!r'l order reversed i s Far as i Iml'un.-l.l a say on t[: execisiion of ithe warrani of
arrest e p 540 ¢ L p Ssag o) pssigoos, pssahjand psgs i, po)

The Rena K [1o79] 1 Al ER 397 applisd. ; !

The Awdria [ 1984] 1 All ER 1126 considered. United Kingdom

Per curlam. The caurt’s power to order & say of kegal pmﬁg@wy@f-r’]uﬁmnrlhr
ised ol

1975 Act pending arbitration is not limited 1o cases where the court becomies se
the action or maiter only afier the partics have made an arbiiration agreement fsee p 555
rd'l.nd:! io j, post].
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Far stay of count proceedings pending arbitrstion, see 3 Hal '-. ’
Cikt y J L
-.::: and 37 ibid para 440, and for cases on the subjec, e i 1w miﬂlmﬂ]ﬂ:

For the jurisdiction in rem, see 8 Habhary'
rmFuun =) Hl'hlu]‘_'.‘tt. ﬂ;}'lé-:iﬂ'-‘ﬂ tHﬁumr;|:.|l-T:: '114::1:::: Flll-lral 108, 111, and far
Fwarrand of armest of a ship, see « Halsbory's Laws fgrh edn) paras
rases oin the subject, see o{1) Digest (Reimue) 104-295, -; il:-—r:rvrrnr.'||I kit
For the Arbitraiion A 1975, 5 1, s0r 451 Fabsburys Stariites { yrd edn) 53,
I-'Iu from a day 10 be appointed 5 26 of the Civil jurisdiction and Judgments Ao 1ol
will enable the court on ®aying or dismising Admibrabry proceedings on the ground
inser abla, that the dispute should be submitied 10 arbirratlon 1o retain an srrested shin

[ hail i
;:la’llfhllll:ﬁ;::"nrr given instead) as security for the sabsGaction of any awand glven

Caven referred to in jodgmenis

Anclria, The [1684] 1 Al ER v o2, [1984] 3 WLE 578, CA,

Eﬂr M.::[liﬁ?] t Lloyd’s Rep 543

ritalen Trader, The, Dimemar Scherpreaant Maatschappy IV v Golden T

S ADER Shst |5.?!qu g gl Iﬁplu!j v izodidem Trader (oveners) [ 1974]

Jade, The, The Eschersheim, Erbowit joumers] v Jode (pumera), Erbowit [rarge onmers) v
Escherdheim [owners) [1o76) o AllER 20, [1976] 1 WLR 430, HIL.

I"ur.,_w_-- Haradler & Natermann GmbH [1o81] 1 Lloyd's Rep joz, TA,

Rewma K, The[1a79] 1 All ER 397, [107e] QR 177, [1978] s WLR 411,

[

Application snd Interlocutory sppesl

g & Spain amd the remain--

for Roiterdam. The Imh.-l the wool, part of which was off-losded in

Roterdam, was d in & damaged
condition, and thar the  image was dise 1o the umnseaw o ines of the vesel, arsing
fraiia the state af the hatch covers and the adjacent stowage in the holds of ather cango
which was spontaneously combustible, The containers of screws were bost overboard in 4

Horm,
The

rgn owners' claim in respect of @qﬂ ta the wool amounts (o sl
b b SUSgso.0on and for thee Toas i the sore §U 40,000, Esch of the bills of lading

the same form and comained a clause
clawse (¢l 3) which provided thai the bill of
and inchisded a Londan srbivration clause. The
7 were shipped contained no arbirration clause, b
‘chane under which disprutes were 10 be referred roa
carrier had his principal place of business. which was
law of the contract was the law of Druguay.
harged in January 1983 The eneyear vime limir, with
g0 expire an 17 February 1984 On 31 January 1984 the cargn owners
action, and on the same day the cargo owners' solkitors obiained
of the vesel, She has not yer come within the jurlsdicion of the
A oire, a5 the writ has net heen sepwed, nor has the vessel been arressed
citors acting on behalf of the shipowners disovered that the writ had been
\ ihen voluntarily filed an acknowledgment of service on behall of the
wners, although no 'l-‘rl:{ud been served, Their parpose in s doing | shall explain
FIEN.
G 17 February 1984, in order 1o protect the time position having regard 10 ihe

unider which the wool wis shi
]'ummnnr (el 2) andd a soecalled j
adit

shsiild e E‘Prﬂﬂﬂl En
bill -:?hung under which t

contabied an exclusive ju

¢ coaim in the oo

Liru ul'!r..lrldllul
The wosl car

The plaintifls, the owners of batel lacke . ’ Oarhilm:m clamse in the wool bills of lading, Uhe cargn ownen’ slicitors pominaied an
ol cargn larely Lulen on baard the ship Tuyui, applied for leave l'['ﬂ"'! 10 be in respect of bath the woal hills of

to appeal and if granted appealed againg 1he order of Sheen | on 16 March h
he ordered that all further proceedings in the cargo owners’ action in re::‘:g:n "
Tuywi be stayed pursuant 105 1 of the Arbitration Act i974 and that there be
;:rmlf_mrllr warrant of arrest of the Tuyuti, The facts are set our in the jud

Richardl Aikens For (e CAFR O TRETS,
Aagel Teere for the shipowners.

ROBERT GOFF L] (delivering the first judgmen
There i before the cowr a mwnfa q]prlr.ul{m ||'|:|'.|.'-|Tll:1|.t
an order by Sheen | dated 20 March 1884 under which,
he stayed all further proceedings in the action purnsng
and Further ardered that there be a siay of execution of |
action until funher arder. He relused kave to ap
For reasoms which | shall explain in a mamen
appeal agaimt the order of & say under s 1
point, It |s against the order saying the
application is primarily direcied, They
he then adjoirned ilse maiter fir

of Ackner Lj)
ve i appeal from
endums’ application, g
¢ Arbiiration Ao 1oz
1 of wrrest imued inthe

(intify applicatbon for leave i
ors Act ia restricied 1o ope limited
idl of the warrant of arrest that iheir
bltﬂl'rrr: Ackner L) a day or two ago ansd
ritbon by this courn, We heard i
vesterday, for which we are bied, and we decided in give ":’.:i;’.::::.’
immedisely because the relevant « iv dlie 1o enter the jurtsdicilon af the cour in
the next few days, and so (he guestion whether ihe warrant of asrest showld be sulijesi 1o
o stay of execution has assumed some ur g
The Marier arises as follows. The phm were the owners of cargo shipped on the
defendams’ ship Tuyuti (which | shall refer 10,28 ‘the vessel') s Montevideo, in Uruguay
m Decermber 1982, 1 shall refer e plaindiffs 2 'the cargn owners' and to the defendams
as "the shipowners, The cargo was 1 general cargo. We are concerned in the present case

guantity of serews loaded in iwo conainers shipped unider a simgle bill of ladi ;
with a quantity of woal shipped under 38 bills o nele i, destined

ol lading destined for Liverjool, and &

arhitrasior. The intmenl was e

lading and the screws bill of lading, sns was also expressed 1o be withowr prejudice o,
inter alia, cargn claimant’s rights 1o arrest any of the shipownen® vessels. [ a7 Fehruary
thve shipawners' sodicitors responded, nominating an arbivrator both under the wool bills
of Ladiing and under the scorews bill of iding.

f (i 2 March the shipowners issued a noice of miotion, asking for a stay of proceedings.
This was served on 13 March, Argument iook place before Sheen | on 2o-23 March and,
a5 | have recorded, he delivered his judgment on 2g March. The shipawners applied for
a stay of proceedings under s 1 of the Arbitration Act 1975 and, il necessary, an onder
settbing aside the warrant of arrest. It is commaon ground between the parties that the
woal bills of lading contained & non-domestic arbitration agreement, fo which s 1 of the

g 1973 Aonapplied. The screws bill of lafing contained no such agreement, Even s, by
virtue of the nomination of the parties” arbitrarors, there has core info existence an ad
hoc arbitration agreement in respect af the dispuie which has avisen ander the screas
hill of lading, though there is a dispute whesher s 1+ of the 1975 Act applies in the
circumistances af the I case.

fowill, |:-.1'nl,1xrllpru1 iF i chis stage | set owt the provisions of s i) and (2) of the

h o oiars A

'St ying court praceedings where party proves drbiration agreements—1) If amy party

s an athitration agreement to which this section applies, or any person chiming

theaugh or under him, commences any legal ings in any court againm any

sther party to the agreement, of any peran claiming through or under him, in

f sespect of any matter agreed 1o be referred, any party 10 the proceedings may at any
tirme afier appesrance, and befare delivering any pleadings or taking any other steps
in the proceedings, apply 1o the court 1o stay the npUnitedKingdem
sarisfied that the arbitration agreement s null and void, inoperatip g w:r%

being performed or that there i not in fact any dispute betwern |§y]g T willy

regard to the maiter agreed 1o be referred, shall make an order staying the

proceedings.
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{2} This secvion applies 10 any arbitragion -grem.'whhrh .:: a dumestic
arbitrateon sgreemsent; and nelther section 1) 0" ¢ Arbliration Act 1990 mor
section 4 of the Arbliration Aot Morbern lrefand) 1y, , » shall apply 1o an arhitration
agrecaneinl b wlich ihis seciion applees.’

I mecd tvoa reler oo subess { 1) and (4l

The shipowners' application for & say was made wnder that section. | must ow
explain ihe purpose of the shipownen in entering a v«ulunm-l acknow ledgment of
service, This was to make what has been called a ‘preemprive sirike’, Thelr purpose was
1o put themselves in & pesithon 0 mske an spplication for a say of proceedings wnder s
of the 1975 Ac before ihelr vessel arrived within the jurislicisn of ihe courn, s iha
they could ohwain an order which would elfectively freeze the warram of arves before
the venel was arrested. For the cargo ownens counael has conceded, rightly in my
opinion, that the effec of the Rules of the Supresme Court (in particular Ord 10, 1 10,
Ond 10, v o0s) and Ord 73, rr o, 3 and 8 is thas the shipowners i by this sep put
themaclves in the position of defendanis 1o an acvion in personem in which proceedin
wre deened 1o have been served, and s ihey did, by acknowledging service, enﬂ-ﬁ
themselves io make an application ander s o of ihe 1or5 Ao

Morcover, il the decivion of the judge is righ, the shipownen' preempiive strike has
heen siscessful. Before the judge the following issues arose, The Ii-: iastie was whether
he should gram & mandaary way of the proceedings. As ia that, counsel for tlie car
o ety submitied tooihe judge, Fira, than no stay should be granted in reapea of I:E:

b ward[197e] 08 377 @1 4o8. n

The subimimion d'.ll!l l:l'.'urp: awners before the judge, which e repeated

a g before i was thai power to isue 8 warrant of arresi under which the Admiraliy

sarshal i comma..d 10 execute the warrant by arresting the thip conaingies a pawes
of the High Coun of making an order securing the amouni in dispure within this
pubnection. A similar submission was oy e u-:mh-_h'.- Thrmrnbony J, feral kv
The Galelem Tradder, Damemay Scherpvaart § pri) BV v Galden Tradler (owners) [ 1974]
3 Al ER 686 #i fos, [1973] OB 148 secoml in The Kena K [1a79] 1 All ER jor
the submision was rejected by him.

n | bl vhis o =2y

i angument with regard 1o 8 1308 i put Forsard

I viarm siraight so The Bend K
*I weas nralle 10 accep

for the charterens Gajden Trader. because it appeared ro me that, on the true
construct o of , it il el @erwen the arresiing of a ship, or the keephig
of & ship in the exerche of the court’s jurbsdiction in rem o all. The
T o he power of “making orders in respect of .. securing the

ammin &, This did nen seem 10 me 1o be appropriate linguage 10 describe
the artest in an action in rem, because sach arrest does bot result from the
aivy arder by the caur, bus from the pan y concerned himself caning 2

arkunt of arrest 1o be issied wnder RSC Ord 7. ¢ 5, subject 1o the requiremens of

¢ gile. The marrers to which | thought the proviion did relate were the cour's

A e of securing amounts in dispute in various other ways, for insanee by

making orders under BSC Ord 2o, rr afy) and & 1still chink ihai s |:|:ﬁ:’,fhln¢_1 il
q:m-;:r:ﬁ: arresting of a ship, or the keeping of a ship under arrest, In the exercise of

extended argument as 1o the effect of tha provision put Forward for the cargo

clairm under the wosyl 10 of by because on the evidence the shipowners were in such % aclictl It Follows that | amy equally unable 10 acoeps ihe
b ial difficuliy ihan they were wiable 10 il aivy arhitraiinn award which might O i a dpimigyobdag F

being pedFarmied withun thene words ina o of the g7 Aci and, second, that, as
st sereses bl ol |a|.‘|i1'q.|'. & 1 of the 1% Acn wam mol =|1p|||'.|l1lr beqaiise 'Fltmm
citmimensed beliore the parse emered smao rhe ad hor arbdiration BETECITIET
rejecied the B of these submisions and counsel has noa sought o

belore alvis vore, The judge abs rejecied the second submdssion on |I

b mnssbe agaiom (hem, with the effecr that the arbitration agreement was incapabl
F@) ]
w

ihie form of indorsermeni o ihis |ur||1'u|'.'|r wrir Il was e pm.ulﬂf E
rlabem ndl wime plaineifl from the claim of snoiber. Sothe resiln was
a sty oof proseedings inorespeet of all clabms under s 1« ol the a7

e ihen prsceeded to consider ithe posizion as regands the
rejecred an argument of vhe shipesners thst the effect of
was than ihe warrant could et be esecuted, and so th
order should be miade waying the evecuion of the w
advanced 1w reasnm why i ich ofder should
the oo b power amider 5 006N 7)ol vhe Arbin
arrest ol a ship for the purpoae ol nhaa
suheminion was ihar the oo hn'[rmenn
ewidence belore it 1osecure a judgmeni i

astay of provecdings
then armse whether an
the catyn vw ners counsel
M ik submission was i
1 igso b permll or order ile
y b an arhirmtion, His secondd
i or order ihe arrest of ihe ship on ihe
tiren on the principles saied by Brandon |
377, becavne it appeared tha the shipowners
award and, im that event, 1he cargo e
val jurisdecrion of vhe Admiraley Corr ro iR
to proceed. The judge rejected both these
subrmisions, and s ordered execiution of ihe warrai of arrest. The preemprive
wrike, therelfore, succeeded.
The carge owners, in seeking leave 10 appeal, submit that the judge was wrong in
rejecting cach of thess pwo submission. The fire of the two subiisiion | con deal with
briefly. Section 1 1(8) of the 1950 Act provides, so far as material, as follows:

“The High Court shall have, for the purpese of and in relation 10 8 reference, the
sumne power of making orders in respect of . . [ ) securing the amoon in dispure
inthe reference . . . a 18 has lor the purpoese of and in relatkon e an sccion or mater
i the Hligh Conare

owners in the presen case, The paint involved in the extension isell, bowever, s
separate o, and | shall return to it shortly,’

i was fallowed and applied by the judge in the cane, anal | fimdd
m::llll'mn fg;rrnml with I-||rr|.]IFIIl st confess that it would not have ocourred 19
e 10 describe the jurisdiction to issue 2 warrane of arrest @ 2 power of the cowri of
making an order secaring the amount in dispure. | would describe b a1 pawer (o s
a warrant, the warrant being rather an imtruction 1o the marshal than an arder in the
werse in which the lamer word s uswally used in interdocutory orders of the cour,
especially having regard 1o the orders lisied in paras () to (h) ol s 1 a{6}, rebaring 1o such
matters i security for coses, discovery and so on. 1 agree wiih Brandlan | that s o2f6¥ [
relaies 1o the court's powers under sich rules as Ond 20, rr 2(3) and &, and that o does
ek, an iEs I construcian, "&}:ETE nphhﬁnlmln I;qrr a_-n;-rrml al arrest. | an pee
i ground lor interfering with the judge’s decision on this point.

I.;Tm ihien 1o the ::Hﬂl' paind in the case, which i concerned with the prin: iple
enunclated by Branduon | in The Rena K. The question of the Admiralty Cour’s jurisdioion
bs arvest a ship or 1o continue sich an arrest in relarlon o arbinrmion pT‘ur!’ld!:rrg.l W
recently considered by rhis court in Fhe Andric [ io84] 1 Al ER 1028, [1984] 2 WLR s70.
It iy to it the principle in The Rena & in i coniest i 1 fim refer tm the judgment
im The Amdria, In that case it was held thay, although the only preregisiie 1o ihe couirt'y
jurisdiction 1o kowe a warrant for arrest bs ihat a writ s have been isscd in an sovion
in rem, nevertheless the court shoukd not exerclae that jurisdicion for the purpose of
providing security for an award which may be made in arbltracion proceedings. The
relevant pamage in the judgment of the coun in The Amifrin [1pAa] v Al ER v026 ai
11 d—1 118 [1984] 2 WLR s7o a1 579-s8a reads i Fallows:

fact that the dispate berween the parties falls within the soope of an
-h-illir:mr:put:um.r:umlnw bewween them dobdnitedf Kingdom:!'y

i of
Jude one of them from beinging an actlon. Accordingly. phe ¢
E::ﬂ:llmhn agreement will m'} itsell prevent a parny l'ru_nm&umm
serving the writ and {in the case ol an action in rr;]. . rineg, Al ll'l'ﬂll nﬁl::
herwise proceedi whth the action. Bur the arhliration agreement can,
Ihlpq.nl‘nl" L L m--:r-:pmrn Frr peaminde, §F am action 18 begin, the oiher

e | — e —



mnrmnpphlwau,d’rwﬂi Cenerall prwer
Erant a stay in such a case is m:ﬁ;w&m{ml m‘p.:: g 0

® 1 of the Arbltration Act very the court ishoumd 10 11 & a1 Again, il a

actively pursues pmceedings in respoct of the same claim both ?:1 rh?n:;m -nThF
arhitration, his so proceeding may e regarded a8 vexatious and am abuse of the
process of the court: if so, the coun + i the exerciie of s inherem power
require him 1o elect in which foeum be wi pusrsine his claim: see The Cap Ben l-ui:ri
t Lloyd's Rep 543, Meas, let it be rhat, before the court has .Tlrll-ﬂ}

of proceedings under the Arbisrstion Acrs, the plaineifl has obrained secarity by the
arrest o a ship in an action in rem. IF the stay is granted in the exercise of it
discrevionary power under s 4 of the Arbitration Act 1950, the court may requiee
a8 a condivien af granting a siay, thar aliernsive security should be made available
Yo secure an award made in the arbitration proceedings: see The Goldem Trader. If 2

mandatary stay is granted under s 1 of the Arbitration Aci 1975, nossich repm can ¢

be imposed. Bur i1 has been held by Brandan | rhai. whe

. i i sh
plainaill that an arbiveavion sward i his favous is mll.‘ulrrl'n be ml:rl;:; :; :1'1.:
defendant, the sscurity available in the action in rem miay be oedered 1o sand w
that, if the plaindiil may have thereafier 1o pursue the sciion in rem (possibly wing
an unsatished arbirration award lor the purpase of an e mwm securiny

amy p b

£

will remain available in that sction: see The Beng K. [We have nor hael 1o comslder g

the principle in that case, and we have net heard 3

FEATAERLE on the paling huswewer,
wie piiceed on the basis chas thar principle i sund.) However, -J::rhr. law i i
sands ar present, the coun’s jurisdiction o arrest 2 ship in an acrion in rem showld
mot be exercised for ithe purpose of providing security For an award which may be
rtudrmu-Hlmlm_ provesd Tha & sienply becaise the purpase of the exervise
of the Jurisdiction is 1o provide security in respoa of the action In rem, and not
pravide security in some other prceedings, eg arbitration proceedings. The 1
may well come when the law on this point may be changed: see 1 26 of the,
Jurisdicrion and Judgments At 1983, which has however not yet been
force. Aun that is nor yer the law, & follows that, ifs plaintill ivvekes the j
of the court to obtain the arres of & ship as security for an award

proveedings, the court should noe issue s warrang of arress.”
* which ihe
court declined o

i is the principle in The Rena K, summarised in the passage | have
carge owners have invoked i the preseni case. In The Amdria 1h

express any apinion on the soundness of that principle, which b been comsidered
in argument before in. 1t is necessary to i 1o The Rena K firdl afmﬂm of
thar principle, and the basis on which it was Tormul | ihere drew a
distinction berween the choice of forum for the dete of ihe merits af the

dispunte and the right 1o security in respect of mariti
of this couniry, and pointed out that this distine
ta by the way in which the court had ex

under ihe Admiraliy aw
n recognised and given effen
afisdiction in relation 1 foreign

Jurisdicyion ¢ and In vesation et |
b el (egre] o All ER 397 ar qis,
I this distinction herween ch oo un the one hand and raght 10 securiy

on the other is recognised and jg v i Foareiggen jurisdicrion claise cases and
vexation cases, | cannol see a easain why it should not equally be recognised
and given effect 1o in arbitrar whether the grani of a siay bs discresianary
uneber 5 af v} of the 1980 Act, or, a in the present ciie, mandatory under s 111 ol the
1975 Act. | would stress again tn this connection sl that the distinetion in ifiigstion
i clearly reengnised and given effect 10 by the Brussels Arvest Convention TS 47
(rafial; Cmnd 1128). The process by which b which has been lawfully
arrested |nan action in rem, can be released at tt instande of the party imerested in
it, is the making by the cousrt of an vrder for the isue of & release under RSC O
75 1 034l That rule provides, s far 32 material: “A ielease may be fised ar the
Insiansce of 4 party interessed in the property wunder armest if the court 1 orders e

1
g
O §lj af the action coild not be evercised ance an arbitration award heen maile

f

That rule, as | dh,mt;nuﬂ:dlmirgwlunm catiomn lor an
arder for the isue releas: , whether to make such or nod. The
discrerion so give o far as the terms of the rule go, unfertered, but it mast, like

any odher discretion, be exercived judicially, There is nothing in s 1[1]) of the 1075
Ach which obliges vhe courn, whenever it gramts a say of an scvion in oem in which
seciurity has been obtaiped, 1o make fior the uncondivional release of sach
security. Mor did s 42} of the 10 repealed, impose any such obligation.
Thas being sn, | think thai b s r 167 the discretion of the coun, aciing under
the nile referred 1o abowe, w t il should make wirth regard 1o such security,
and ihai the way b wh fekies thar discretlon muse depend an the
cirrummstances al each . T, on the one hand, the case is one where in
all prrnbalsiliny the s1a Tt Fiual el theere will therefore never be any judgment
I thee avion o he ke court should exercise it discretion by eeleasing the
sectriny i as was done in The Gelles Trader. I, om the ooher hand,
e stay may well nist be linal and thede may well therefioe

the cae w on
alilll be -;@ the actian i be satksfied, the coum should e vercise §is discretion
either b to release the security ar all or by only releasing i subjec to a
|hm$ fendams shall provide alternative securiny for paymen ol any awars
i tlom, Uin ilis view of ithie law it 5 necesary o consider, in relation o
| this partbeular cise, whether in all probability the stay will be final and
Il iherelore never be any judgment in the action in be sished or whetler
stay may well no be final and there may well therefore will be a judgment in

acthan v be sar
ndon | then proceeded 1o consider and reject an argumend thas the

er v Bl the

because, once an award war made, the cuse of acion would become merged in the
award and. therilore, woild na Im'lFr be available for pn.urrulim in ihe aciion. e
cune lusled, lowever, that pesuch merger would take place where ihe cause of acvion was
in rean | le then concladed the rebevam passage in his judgment as follows, addressing
lwimwrisedl i ilie facta of the cise before |1|n|1| igfa) Al ER a7 al g [rarg] QR 77 a
4]

“Thie rewuli i that | accept the argument of counsel for the cangn ownens thai, if
an award should be made againm the |I1iF|r||.'ru,-:|1 anddl ||'|-r, shoild be unahle to
wirisfy i, the cargo owners would be entitled vo have the stay of the soion removed
and o proceed 1o a judgment i em in i 1 eamined earlier . the Gnancial
situation af the |.||:ip|rl.'n:r: and the pnlillnn o the clubs in the matier. Asa renil of
thai examiinatinn | have no hesiiggion in rm-;lmling jhat this iv 3 cae in which, if
ihe carge owners should obiain an awand in respecs of ihe foll amowm of their
clabm, the |hl'pq'p'|l-|,-r| miﬂu well be unsble o ullll']. i1, either themselves ar
ihrowh the medivm of the club. i follows, an mey view, that a caise of acion in
rern ey o, w8 @ rnadier of baw, beeosie mierged im an arlsdiral awwnd, (ha ihis i
case whiere the sy mighs well em be final and that there migh well therefore sill
be a judgment in the action to be satlified. In these circumstances, applying rhe
principles for the exercise of the cowrt's discretion which 1 conclisded calier were
the right principles to apply, | eohsdder thar the coure ougha in this case 10 have
evercized its discretivn, aa at 2fih July so7z, by ebilser ketping the éip under armea
or by only releasing her subject io 4 ienin for the provision of alernaive securiny,”

O the basis of that principle, rounsel for the cargo owners submitied o ihe judige in
the peesen case thas, Ill:mlrlns regard 1o the evidence before the court relating o the

frmancisl slnuation of the shipowners, they might well be unable 1o mtisfy gp.award in
the pending drbitration .m:l.T:ﬂl'm. bt wnsiilel mase h:nnfrﬁﬂmiﬁajlg gadqm
enercise ol his discretion, 1o sty 1he execution af the warrant of arren, Rage - of16
could be arrested 1o provide security 1o enable a jadgment in the sovion ro be sarished, if
the stay of the proceedings were thereafier 10 be lified and the cargn owners were in
obtain such & judgment in the action. The judge's reaction o that submission was

L e W
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EIRE an e Rg-n 005 18] 8 WLR s70 a0 s70-380 whics  ave aleeady ser owt in ihis
pisdgaiicii. winld hie then comdined:

In The Krma K Wrandon | pranied min i a s labmsans wbio obiaing in avwand inan
arbliratinn is not Itfrrnlrd[;nm porsuing his remiedy in an scvion in rem. b owas
Fisr this reasoin that the judpe Founad it possible g hald that the secirity sheained by
the arvest of The Rens K coulid be vetained v case the plaintifs’ award in il
arbiration remained unsarisfied. inorhae evens the plaindifls would seck 1@ perswade
thee et i lifi the saay binobie scvkan, By The Andria the Couri of Appeal did no
have b enmsider whether the cowrse taben by Rrandon | in The Bena K was jintiibed
L] prlmlpl!. B Adacibanald | o] fisr il shipmwners | Invieed mee to ey that |
wniahd rw fialhoow has ddeciston Tecaime i was wiong in principle. | do no Lw 1
ddecide thu pring becasse inhe Mgl of the passage quoted above From 1 he juslgmen)
ol ale Coisrt of Appeal In The Anibria o can be no doubs thai the coun's
[oristicrion ioareest a ship inan acion in rem will sor be exesosed Tor ilie puirpose
ol providing security for an award in arbivrasion prooeedings until & 26 of the Civil
Jurisdiction snd Judigments Act iplz is broughi inte force. | cin only eapress the
haspe thar thas section will soan come inie Force. For these peasons 1 order than (s

action be stayed and ihat there be a siay of execwion of the wirrant of arres unil
further order.

Winh all respoot 1o the judge, however, it was nint bring suggesied o Bim by ihe cargo
pwrbers 4 ihis stage of their argument that it woubd be approprise, on the principle in
The Bima K, Tos the court’s jurisdiciion o srres o e exercisnd for the purpose of

Flrl.l'l-hlll"lﬁ BTy Tor am award in arkaraiion pn'rrdmgl. Thar had been alici
suibrriassion based om s oo 208 1) all e sogn Ao, bt the wisole [esiin ol i e pr||||.|;||1| il @
#I‘l

The Renit K bnvoked by ihe carge ownens was vhai securiey i provided noe §psan
arbivratbom award bt for judgment in e acion in ey joelf, if che seay of |
shainld Illl'-'l-tﬂl.h‘llllli s Fified afier Caibiee h:r' ithe oh iFIJ'l'r‘H'I'I. iy 'I.'H'iI'].' am a

arbinraiion,

Befrore the cosirt, cowsel for the shipownens repeated the submissiorn e fare the
Finbge By B8 Macdonabd i tlie principle in The Kend K was wooong an i b be
'Al

follewed. M he E:L in the forefroms of his argumient & sisbanis e adecisine of
ihe judige should be supporied on a different ground. This sl m wa loamded on
the 'l-tmlli'lj il & ali)al the ia7§ Aci. Under ihai sibseciis @nmmumn tlaere
specified i b prowided (hat the ooure “shall make an mkr@ proceedings’. This
meant, srhmined counsel, the whale procerdings a2 arrest iy the creansre
of the action el I the proceedings have 10 be s can be no Furiher sieps
taken in those proceedings, and in perricailas o lgrihergteps can be taken 1o execoie the
warrani nf arees, .

Phiis arguomsemt | s snabde o scoep. |
presemmp the penition in this way, The func

jﬁ:t cflecs 1o the arbiration agreemen |
shisuld the proceedings be sayed, Ti

ihat commael can, s 1o |p-rﬂ..
a stay af proveedings under s of1] is to
i air Far s it in necessary for that purpese
miprde enanmiplbe. bei it be supjosed ihai in
certaln preerdings two clai satwel, oo ol which i within the relevam
arhitraiion agreement amd | be . I sech a case it wauld be entively consisens
within oo onoarder a stay of the proceedings only in s Gar as ey are relaied 1o fhe clilm
within the arhsration agrecmem, allowing the provesdings 1o conginee as poorbe orler
clabm, Likewise, in my judgmend, if ihe principle in The Bena K b5 well founded, i
[ EsRijre ey thai ihke seCurily will siand for ihe et ol a ]udsmrm i ithe sovgomn m
rerm in ihe evenn, which on the evidenoe might well oeour, of the arbsoration funderiig
bhevaus: an awarsd b not savisfied amil vhe say Then being lifisl To permin scourity io be
reisined for thar purpose is, onothe principle s sated in The Resa K, consistent with
giviing effece fo the arblivstion agreemaen), and so the scourdly & mol canghs by a siay

whiich bhas elfeci omly s far @ B necessary i pive efleen in ) be arbsiiration aprecsneni.
[ PRFPESTRMPRNEIISEIE S F F | LT ¥ i

d o n
dunry stay of proceedings. 1 do not agree. A sy of proceedings

3 L“'::T:;E:h::rl ‘I-I'-Ij'rr'l'l'll.l.i:l.l uerlg- be effective if & certain condition s fulfilled, ¢ g

O provision of scurity in a8 certain sum. Bus on the principle in The Mena K there b an

Ly IR T & LR AL TR ET TU SEEY i
. i s sushertlelon

i ' 1" the shipowners advanced lour reasons why in h

1I":‘I':':;-r:m‘ Lnﬂktl?r:t:L aned Thqu:!grm'rd the reality of the sitnation, in realiry, he
saidd, if a stay of the action in rem is lifted afier an arbisration award has been made bt
has it beent hetinaured, the acthon is being upd for the purpose of enforcing the amanid,
ARkt will happen is that the award will be { a0 an hssue csioppel, and 4 I..:jmu-:lm
will be given which has in practice the afjenforcing the award. The Admi I|g.-
jurisdicrion, he podmied out, i a jur i hear and determine cladimi within ihe
categaries ypecified im s 20 0f the 5 auint At 1o, liv s Rena K vypee of case tliere
winiald be po hearing or determ T caisrant accepd this submission At the very
least, ax coumnsel Tor the cango a nted our, there will be a determination whethes
pon jeive e ech D an issie eakig 53 thie award and the hasis o which the award b
saicl 16 creane an isse esuappel will have 1o be the slsject of evidence beefaire il crmirt 6
niel dslenined. There ePefare, be  liearing andl a determination, though b may
well be hriel. K will not in Liw be an action in which the award I-_nﬂ[
enforeeid. The am acvion on the award, but an action founded on the arigEme
wanse o acti o i the writ, The reslt may be that a judgment will be abtained
in a sam the sum awarded by arhitration, and in respeet of the same cavse of
acvion, I it ko not Tollow that the award itselfl i being enforced in the acion.

C fige the shipowners next submitied tha 1o give offect to the principe in The
ti\

is W1l 1o order a sy of proceedings on terims, which is not permiissible under a

unconditional say of proceedings. All tha happens is that i leaves the warrant of arres

il
uﬂ::r-:l: coumael for the shipowners referred io.a decision of this court in Pacgy v Harnifler

N atermetmn (bl [ @R 1] 1 Lioyd's Rep 12, That case has, however, no hearing on thie
Elnrlrk in The Hrn[: K. Jhkm }r[urrmlg non cited 1o the cour, being concerned
niest with that principle bur with the effect of the words incapable of being performel in
s ilijaf the 1975 At .

Ir-irlullj-,-.-u:n;I for the shipawners submitied that under the principle in The Reint K
the effect is that, despite s may of ngs, & vessel can be arrested or dewined under
arvesi, and all sorts of steps will be taken in comsequence. e the vessel will be in the
custady of the marshal, be may have t sk directions from the court and the partics
may have 1o appear before the eoufl an cations for directions, all of which, be
subiiined, were inconsisent with & suay o ngs. | do not, however, find (his
argumenn ve, because the vessel ks arrested or recained as security, and the securiry
in being administered not in relmion to the srhirrasion proceedings but in relagion 10 a
pemsible judigment in the action in the event of the say of the proceedings being lifved.

it fiollrwes thiat | am unable 1o scoept any of counsel’s erltbisma of The Rina K principle.
| for my pars find the reasaning of Brandon ] in The Rema K persumsive, and, for the
peasnns sel on by himin his § ent i that case, | respectiully aceepr the principle i
stated by b as being well founded. .

i1 i, of eourse, frise (hst in The Rena K the question was wheiher it was pansible inile
event of a stay of proceedings 1o reain security that had already been obtained, whereas
in the present case the question s whether, il a siay of proceedings i ardered. vhe warrant
af asress shadl stand unafected so that it can be executed by the marshal in e event of
the vessel coming wirhin the jurisdiciion of the coun. | can, hlrrl-'rwr. ste o relevant
distinctian between the rwo cases. I the principle in The Rena K s well founded. it b in
vy fudgrsent exqually applicable in both cases. 1 1 ippluhthﬁﬁt Iia i
warrant of arrest already isued but not executed will not be w i m
already obtained by the execution of the warrant of arrest o wheRaged of 16
"::";:r i turn to consider whether on the evidence thia is a case where The Rirma L
prineiple shauld be spplied, | shoubd bricfly mention one ather argument sdvanced by

-
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of arrest did noe diisclose the far 1haa th!“mlﬁr'.lihln”ﬂ' woil hill ol
Hl‘l‘“. ileere had noi been ihe Tull and fank disclosu hich is l"l.'I]uIl'td 0a) £X pare
applications of this kind, and on that groirmd also ibe armest shoold e sei avide: see The
Andrir. In my judgment, this srgument is withow substance, as appears from the
j'l.lnllﬂn'lthl in that case. There an arrest wat =i aside bevaose ihe affidavii in bead ihe
warrani failed 1o disclose than at the dae of the affidavit the parries hasd emered o an
ad hos arbiration agreement for the resalution of the very dispane which was the subjece
manier of the action in rem oand that the pirties were sctively pursuing arbitration
proceedings under thar agreement. In such circumsiances the court woukl had it been
aware o those facis, have declined 1o exercise s jurisdionmm o e & warrint, unles
Faces were alsn o (which they were noa | bringing the case within the prineipde
In The Eemi K. The pressnd case i, lvwever, mot such @ case. I does not Follow 1,
hecause theee b an arblimtion agicenienl, eg (as here) an arbiiration clanse inoa Bill o
Babing, ihar agreeaneit will be involed for the parpose of deciding a dispoie which las
arisen under i, anal s, as v poinced oo i ose jdgmenn i The Amlvi | iafg] o All ER
pize m v ys-a0h, [ieAg] 3 WLH 570 al sHo-580, the mere fao dban ibere b an
arbitration agreement does not of inell generally peechude a party of the agreement lrom
bringing an aceien ar, in the case of an scvion i rem, prooiving the arress of 8 ship. | can
discern no lack of dischosure in the affidasic vo bead the warrant in the present case,

I vurm then 1o the questbon wheiher, on ihe evidence, this i an approprise coe for the
application of The Hema K principle, The evidence dischoses (he Ius}nwlng b il wiflars,
First, rhe shipowners can obwaln no ssisance from their P& 1 Club, becanse thar elish,

witdlige-up proceedings b Bermisda. 5o the possibility of clab suppos. assuirmbing 1l

present case. 5o e as the shipowner themselve are concerned, it appeans fm
evidence that they awn two slidps, The Tuvietl bersell is mated by the shi
sllicitor 1o have & soand, opea msrkel salie of sbotin $US7o0000 b she
rwn meerigages: on Uhe fira, over B Fronch frano ane soll sutsanding,

appears i be fos @ suin of abosn $U87 20,000, The aiher ship, the ‘l'l"

thar Taor would in any event |= relevann, can be refecial a8 o ol the quesiion 1|:£)
he %

ap s immpecified date for SU%: 300,000, but it appears thar 305840
purchase price is still ourmanding, presumably on mongage. In addig
owed by the shipowners in respeo of bunkers; Oceanus has u
$USG 0 woom i respect of (he shipowners’ leer, of which S5,
hersell, though we are iold that these calls are the nibje

S170,000 B

e bin the Tyl
IMa dispuee between
ch have e be direcily
b i searcely mirperising
ey recognise thai the camgo
they have expressed hopes as 1o
nifiey emerge Froim ihe most diificuile
IT.
i s mion vk case of a oneship comipany,
of tis defear the claim, Bur the applicahle
ain an award in respect of the foll amoumi of
unahle w sisfy i, 1 feel bound 1o conclide
thai, on ihe evidence now thar sess s indeed Flllrllh‘d. I should add dhar in
reaching that conclusion | have talen into sccount 8 Bmitation fund established, | believe
in Antwerp, by means ol an AFIA basd

it Follows, in my judgment, that on the evidence in this case the Bend K principle is
applicable and tha the warrant of arrest should not be stayed but should be allowed 10
wand 1o he execuied as appropriate. For these reasons | would give leave 1o appeal and,
treating the bearing of the renewed applicarion For leave as the hearing of the appeal, §
winisld alkow the appeal and reverse the judge’s order i so Far s b imposed & stay on the
execition of the warrant.

I should befare concluding this jisbgrnen refer o one mber argumens sdvanced by

attended 10 by the shipowners owing in the filure
ihan im il circunistances i he shipowsnen have
owners will not find the position encousagin
thie payimscii of thewe debis and as o ebe i
thiees by ko the shipping indhistry n
A conme] For thie shipos ners poinae
where the single ship is Tikely v bse
iest s wheiher, il ihe rl'llin.l'iE sh
that claim, the defendants mi

‘d

A e e

treaty: see The Jade, The Escher sheim, Erbowit (swneri) v ade (swmers), Erlewii (rarge
the Oceanus, is in severe financlal dificulty and indeed b a1 present the subject of : o

bill of lading, * ‘nﬂwrh unider that bill of lading is concerned, the writ
::::r:rmm-:zu. e firm, and the ad hoc submission roa ratkan came later. 10
his argument on this point counsel focused on the opening words of 8 v(1) of the 1973
Act, which reads: ‘I any party 1o an arhitra w 10 which this section applics
commences any legal proceedings .. s, submirted counsel. tha the

ml!-n irs where, &t the t commencement of the proceedings,
ihai p:;‘:“ulal:ldn b thie jrration agreement. This was nos so in

of the wrews mum n ingly, & 1{1} o spplication 1o the claim
wnder thar bill of lading and 1 ave been na say of proceedings in respect of

of the meaning to be given 1o the word
Ought tha ward o read as relating only o
a persan wha is then party 10 the relevasni arbitration
as referring tocommencervent at any time, including
ration agreement has been made! An abaoluely liveral
rut approsch, bat regard 1o the purpase of the subsection wensld
second approsch, because it is not @ nt why the court’s duty io
hould not equally apply where an arbitration has heen entered into
have been commenced. | am inclined 1o prefer the I:tmlr .pp;uuhm
r here an ,and since the 1979 Act was passed 1o give eliea

‘EMMHwIIhn and Enforcement of Fu-niﬂ:rlﬂml

(TS 30 (19781 Cmnd 6419), it is legitimate in such drcumstances 1o regarid

jr. This subrmision rise

1) v Exchergheim (owmers) [1976] 1 All ER gan, [1976] 1 WLR 430, Anicle Il of the
treaty provides as fallows;

i i ich
's. Each Contracting Stae shall ixe an el in wriling under whic
|h=l|nr|iu undertake 1o submit to arbitration all or any differences which have
arisen ar which arise berween thein in respect of a defined legal relationship,
whether comractual oF net, concerning a subject matver capable of seilement by
.E:r;:n i writing” ihall include an arbitral clause in @ contract
term “agreement in writing
m:n arbitration agreement. signed by the parties or coniained an exchange of
letrers or telegrams. )
1. The court of a Contracting State, when seized of an action in a matier in respect
of which the paries have an ent within the meaning of this arvicle,

shall, at ihe request of ane of the parties, refer the parties 1o arhitragion . . '

That arvicle shows that under the treary the coun’s duty io reler the parties o arbitration
atises when seised af an aciion in & matter in respect of which the pariies have made an
aebirration agreement, It i not limited ro cases where after the parties have made such
an agreemeni ihe coun becomies seised of the soion of matter, Recourse 1o the ireary
therefore favours the second approach, which | mysell have feli inclined 10 acvepe as 2
matter of consruction. 1n these circumutances, | would reject the literal appeoach, and it
Tollows that | woubl, therefore, reject the argument of counsel far the cargn owners on
this paim ; .

these reasons | would not interfere with the judge's order saying the proceedings
Inf‘:llh.rﬂ 10 the screws bill of lading a8 well as the wool bill of lading. | would only
allow the appeal so far as it relates io the stay of execution of the warrani of arres,

ACKNER LJ. 1 agree, and there b nothing that | can usefully add

| grantel. Appeal allowed s far as relates te LD mrdﬂnél
ol | 1 . - rFair av E
:::J.rhmd;;'r:JHMMjmﬂ refiisnd. Bage 6 O? 1

olichins: Clde & Co. Guildford (far the cargo owners): Ince & Ce (For the shipowners)
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dantualle re

Conventwn '

o Tt atieon 177, L'?‘-.IT!ED KINGDOM: COURT OF APPEAL, CIVIL DIVISION Z
ention, and 6 April 1984 — “The Tuyun"
s chall po
non aw ard Effects ol an arbitration agreement on judicial proceedi 2
1";F‘_E'.'-'I"I::L‘“ nty for giving effect to a judgment for the case that arbitragi s not
. ﬂ“-'IT.;-:l- e reach its intended effect — Arbi tration agreement concl T COMm-=
i ted i mencement of judicial proceedings
1 2% 10
A gould be {(SecPart . B. 1)
F'frl'l'\il: L1751
" rk
E* ren ROBERT GOFF L] '.jr-lrw,-nng the A jad trvication of Ackner L1
sl ot Be Thiere 18 before the coun a repeaed JH}]IL'II:HIH Az for leave io :H:ruj fram
5 . 4n order by Sheen | daged 20 March 198y under wh an the :h:Ermh.m!. riois,
I'_m"‘ ‘,h"“ he saved all Farther prrzn::d.mpm the ach reas 0 af the fl.rhu'mm Act 9T
“ew York and further ordered that rhere be & stay of n of the warranz of arrest isued in the
Taph 2. of acnion wnnl further arder. He refused’ I
Id not be Far reamsny which | shall explaen ent, the planiiffy’ applecacion far leave 10
hai [rean appesl apainst the order al 3 savw afl ihe 1ars A i resricted to one limmined
pavention point 1S agaime rhe urder w1 Ag fhe caoecumion af the warrant of armes thae vherr
1ce of this application i promardy diren anceared before Ackmer L) a dav or rwo ago and
vho were b rhen adjourned the ) o AT TR by the cowr, We Preatd subrmissians
s hecome vesterday, for which uch mdebied. snd we deoded 1o grve judgment
«d by the |mrr||-.|.1uEl:'Iu becan fevant wesael i3 dur 1o enter the junashietian af the coum in
arongy the nexi few davy he question ahether e warram of arecw should be subjeci 1w
z L a say af cagcuitm e sorme WrgeEncy
‘avenhion The Fan an follows, The plasntiffs were the owners of cargo shipped on the
ong. and defendam Tuvuti [which 1 shall refer to o 1he vessel ' s Monteviden. 10 Uruguay,
im ey £, Dshall pefier ton i e planaiTs as vhe carge owncry snd torhe defendanns
hat ai 'l piwisery . The cargo was & general carge. We are concerned @ the present case
u shiomld & v gfucrews Inasded in rwo concainess shipped undera I-l-l'll_H.-’lE Ball LI'LhJ:rlﬂ,. d-rimnlﬁ
I miits of wonl shapped under 38 Bills of lading destrnesd for Liverpoal, and ael
:I-tmlfrlhm The cargo ewners cham thai the wool, part of which was off-oaded in
.|.. bpain and the remainder discharged & Rotterdam, was discharged in 0 damaged
Lmd.uh:ln and rhar this damage was due 1o the ynseaworthines of the vessel, arsng
trom the sase of the haich covers and the adjacent stowage 0 the holds of other cargo

T Pue sl Bilhd P TR a ddiimy an rengiace il LBE JAdiFlegie 10 the woal amounts o abous
B Siw arid Eoar rhie e il Ve sotews to absmig S50 00a. Exch of the il of Ladmg
iader wdiacl iy weem was dipped was B The e e and cvmmainesd & clagw
ot ol 2 amad @ wecalied pursdmion clause o 5 whach provided thar the bl il

ladsing shauld be gvermed ba Eoglish s and vadeded o London srbita ion clise. The

il o lakimge undier = Aech thie worew s s ere shipped cnntaned Ao arBarrannn $Liuse, br

somtdmed an cvehiive jurndicison claise under which diputcs were 10 be relerred (o a

court an the gownire where the carrer had b poncepal plice of bniness, which wan
' L risguas . detiad £hat thie proper Lis o che comtrsct was the Do of Lrugaiy

ipee
’ @ w ol wan spormianenily combustible. The coniamers ol worews were lost averboard ma
g @
SELHTH

[LuliF ar1s

The text is reproduced from All England Law Report, Vol 2, p. 548 [T | 1584)
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Mhe simil wargo was dbncharged i Januar 98y, The omeaear e limar, wich

Catemmii, s doe to eapre g (- February ieag. Umn g Janudny jesg the cargn os e

shbscsll Phetr botid i the action. and on the wme day the cargo cwners. wlicstors ohtaned
& Pl duf dlie wrrest ol the vessel She has not set come within the junsdict.on of the

drmralny Caslrr, anad so the wrd Bas mot been served, nor has che vessel been arrested
b pser, wilwins stteng on Behall ol e shipownen discovered that the wra had been
el Thes thed visluntardy biled an achnowledgmen: of service on behall of the
shipawenen, although ms wen had been served. Their purpose i so downg | shall explain
i o TN

Un 7 February jofy, inoorder io protet the fime positien having regard o the
artitration clause m the woal bills of Ldsug, the carge awners solicion nominated an
srbvtrator. The appomament was expressed 1o be in respect of boah the woal bills of
ladeng and the screws bill of lading, and was als ¢ to be withow prejudice 1o,
et sl catgn clnmant s rght 1o arress anw of the NP TIErE wemsedy, [Im o Febewir
ihe shipownens salicsior d, nomimating an arbstraior both under the wool bills
of lading and under the screws bill of lading
(in 2 Murch the shipowner isiued 2 notice of motian, mking for 3 g2y of proceedings

Thus wan served on 13 March. Argurment ook plice befors Sheen | on 2e-1 5 March and,
i | frave reconded, he delivered has judgment an 1 March. The shipownen applied far .
4 may of proceedings under 1 1 of the Arbieranion Act 1975 and. il necessary, an
wining aside the warram af arres [T is comman ground berween the partees 1

l wonl bills of lading contained a non-domestic arbitration agreement, to which

1ars Act apphied. The serews il of ladimg contained ne such agreement. :N 5
verrwe af the nominacan of the partey’ arbizrators, there hay come inea an

haw arbitragion agreermemt in reipect af the dinpune whach han srsen hie serewa
tall mf lading. though there u & Jupute whether 51 of the 1974/ in the
crcumEanoes of the presear case - Lost e Tl mile o) @

I saalll, 1 ek, be fedphial iF ar tho stage | set ol the pmmuwﬂ tand |21 of the
laTg ACT

L Mdieng dourl provevshmgn iickerd pufly protidl Srist
10 4T aricraisin agreernend o which tha e
through or under him, cenmences any e
ather pamy s the agreeinenil, uF sty
rexpect ool any matier agneed to be reber
time afler appearance, and bedore de ¥ phradengs of tabing any other seepy
in the procesdimis. appdy o ihe oo @ the procecding; and the coury, unles
stusfied that the arbitration aggeeg¥at is null and vond, inoperative or incapable of
bewng performed or that th n fact any dawpure berween the parmss with
regand tis the maater g referred. whall make sn order saying rhe
procecding.

12l Thin secui

srbraion a

Frerirmli— i | 18 kY parrs
0r any person clamang
PIgs OR ATty SO SEAMYE ARy
g thivugh of under kim. in
fiw (o the procecdings may 1 ans

bew Th any arbittaiion agreement which n not 8 domestic

nid neither section &6 al the Arbiration Ao 19y nor
ginn Ac | Seorthern breland ca g shall appdy toan arbidra e
i thi section applies

SOETdiale 5 anl 0

themseives in 4 position o make 40 Jpplication for 2 28y of proceedings unsder 5 §
1975 Aot before their vessel arrved worhin the jursdiction of the court, w that
¢oald ohizm an srder which waoild efectively Feeeee thie warram of arrest befoan
fie vewel wan arrested. For the cargn owners courmsel has conceded, rightly m oo
i, 1t Lhe efleul o the Hubes of che Supreme Cowrt (in partscubsr Ord 6.1 an
fird go e e 40 amd Ord 78, reo1. 3 and 81 a0 thas the shipownen dd by this siep pa
pivernsedves in ihe positon of defendants o an ammion m penonam m which procesdanis
are deermed e hase been served, and w chey did, by acknos lrdpﬂ,ﬂ servIcE, Enabie
iherretes b inake an sppdication ander s 0 ol the te® Al
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the may and allow
subemassions, and so

urike, theredore, sz

The CATRD OwWne!
rejecting each of th
briefly. Section 2t
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HATIONAL JUDICIAL DECISIONS V.73

Mo e, il he dev i ol 1he pelge B right, the shipowRen’ pee-emptive sinke ha
b suceessful. Beflore the judge the fallowing e arose. The firr imswe was whether
b shnaild grami o mandarory say of the procesdingy. As 1o that, counsel for the cango
i mers suhminied 1o the judpge. B that fo stay shoold be granted in respect of the
Naim visker the moanl bulls af dmg Becsuse on the evidence the shipramen were insuch
frevara tal deffcwlin ehar 1wy were anable 1@ gy Ay arbsaien gward which |'|1|E|1|
be e against them. wath the effecr thar the srbarsnon sgreement was incapable of
teimg pertnrmed swosthin those words in s s ol the 1978 An and, weeond, rhat, 23
rhe screas bill of ladmg, 5 ¢ of the 1975 Ao wum“hcﬁlrhnnm
cammenced before the parmses envered mna the ad hoc arbirration agreemens,
repecied the Airst of these submissions and counse] has not sooght o
beelvire this vourt, The judF alsn rejereed the serond submission on the
the form of indorsement on vhis parmcular wris @ was not poasible o
< Linrn ol ome plainndd from the claim of anorher. %0 the reswln was

4 sy o proceedingy in respect of sl claims under 5 1« of the 1975 .
IHrhmn[tnrndHTnm-drﬂh;:m.l:muEFth:h: .rr'ﬁ'_“:tju;i:
rejevied an argument of 1he shipowners that the efect of an of procesdings
wai that the warrant ould nos be evecuted, and o the arrme whether an
arder vhiuld be m.I:l-n:.l-!'m._ the execuron of the wa r-'nnmm-nt'
advanced rwn reasons why no such order thauld be furer subrmimon was thar

the court has power under 5 12085 f ) of the Arbs
arrest of a shap for the purpose of chramin
virhmmmmon was thar the coarr has T 1
cvidence before 1t tosecure 3 judgmen m

g amad, im rhaa ewemn, rhe CAF @D B FIETY
el it ol 1hee \d.rmr;ll! sy wa Difn
w proceed. The pudge repeceed borh vhese

mghd hind o necessary oo invnke
the say and allow the an

surike, therefore, &

The CATED oW TS, |
rEjeOling each of 1
brefly. Sectan o3

i leave 1o appral, submin (har the judge s wroeng 0
wingubmiasion, The b ol the vwo submiseons | can desl with
v Ao provides, s far o material, & followy:

The l@ll‘l shall have. for the purpose of and i relaion o a reference. ihe

u%ﬂqumﬁ:mmnf . |_H:.Erunngtl'r::mmrl m dfispate

= ...uﬂhfnrrhtptnpnl:uflndmrrhnmlum:rmwm-‘rﬁ
Hagh Cowrs . '

it
g brmmsion of counsel for the cargo ownens before the judge, which he repeated

uk was that the power 1o mue 3 warrant af amest undl:r'lll:.ld'id'hr!uh.mhr

fal 11 sommanded (0 evermie rhe warrane by arresting rhe ship constitutes 3 power

Cibe High Court of making an order secuning the amount in dispute within this

subnection, & ssrvilar subemissson was considered on two ocasions by Brandon |, first in

M Galdem Trader, Danemar Scheeprvaart Maatehagpy Y v {efden Trader (vwmers) [ 1574]

1 AH ER o688 & oo, [ 1e75] OB 548 ai 158 and second s Tae Rena b [1079] 1 Al ER jo7
argim, [rara OB Jrr e 408 Oncach eccasson the subemsssn wan rejecied by him,

| ruen stemighe to The Bena K. ow here Brandon | lwsl chis w e

I wat unable 1o accepr the IZIJIIL'.I.I'ELI.IIEI'II: with n,-prd (T |1|E-_H__|"| put forward
tor the charerer in Tae Golilen Trader, becawse it appeared io me thar, an the irue
comstruction of thar provision, B Jsd not oover the armesting af aship, or the keeping
of a ship wiwder arresz, in the exercise of the court's § iction in rem at all. The
provinon relens 1o the power of “making orders in nespect of .. econing the
arnount in dapute”. This ded rar seerm 1o me 1o be appropriate langusge to describe
the process ol arrest in an scson inorem, Beegee siach srren dors mor resubl from che
rmaking nr:.m- nrder by the courr, bug from rhe paerry coneerned himsell caumng a
a grrant of arrest 10 be moed ender RSC Oed =, ¢ 4. subrieet to the requiremenis af
that rule. The manens o which | thoughe the provnsm did relsie were the coun’s
powers of SECUFERE Jiaunis o dupute m ovanous oiher wavs, (or insanee by
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making orders under RSC Ord 20, rr 2 yiand 6. 1l thimk thar s 12/6) [') does nos
cover the arresting of @ ship, or the keeping of 3 sthip under arresz. in the exercise of
the tourt’s jursdiction in rem, o follows thas | am equaily unahle 1o accept the
extended argument as 1o the effect of thai proviion pur farward for the cargo
awiiers o the presenr caise. The poant ifvalved in the extension mself. hawever. 12
scparaie ane, and | shall revwrn oo |.h.|:|1'|'|1_r.'

This reasening was followed and applied by the judge in the present case, and | find
m:rl:'“ln be agreernent with Burm ! miml confedd thai o would mor have cecurred 1o
me oo describe the jurmsdiction to e a warmani of arress a8 3 power of the coun of O
miaking an order securing the smount in dispute. | would describe in as a power 1o i
a warrani, the warrani berng rathier an Mruction o the marshal than l:rlﬂnhfmz\L
sense in which the laner word & weslly used in nteclocutory orders of the a

rmatiers ai secuniey for coma, discovery and 30 an. | aghee i y
refates to the court's powers under such rules as Ord 29, m 2(3) and &,
not, on ifs true construction, refer to the jursdiction to isue 3 warrant
no ground for interfering with the judge’s decision an this point.

I turn then o the central pomi n case, which iz principle
enunciated by Brandon | in The Resa il question of the 1 ‘s jursdicthon
i arrest a ship or to continwe such an armes in relation to aftEoraiy I W

recenly considered by this court in The Andria [ i984] 1 A B [vpfg)z WLH g7 8 e ®
trrriay help to-put the prineiplein The Rena K i refer tothe fudgrment
eThetadoia. In that case it was held that, although ¢ prerequisite 1o the cour's
yurisdictson 1o ssse @ warrand for arrest o that a 1 v been pswed 1n an action

A rem. neveriheden the touri should not ex ]l.l.ri.niil:tinrl for ke pu al
providing securncy for an award which may in arbitration proceedings.| The
relevant passage in the judgment of the The Amdr [1984] 1 All ER 128 a

Ui pag=1 035 [1984] 2 WLR 5702 g7 a1 fodlows-

The mere (act that the di the parmies falls within the Wope af an
ariitration agreerment eni between them does not of meelfl generally
preciude ane of them fi g an action. Accordingly, the mere existence of
an arbitratson agree ity of iell prevent a party from msoing & wiid, oF
wErving e Wi the caae al am acteon in rem), procuring the arrest of the
ihif, or etherw @ ng weth the action. But the arbriratson agrecmend can, |

srscquences. For example, if an action s begun, the other

for 8 ey of preceedings. Generslly gpeaiuing, the court'’s power 1o
suth a case o discrerionary ; though of course sn cases falling within
praticn Act 1a7s the court is bound 1o grant o may, Agein, if 3 party
proceedings in respect of the same claim both im the coun and in
hii 50 procesding may be regarded & vexatiows and an abuse of the
afl the cour; if so, che courr mav, in the esercise of ity inherent powet
ire i to ebest wm which forarm be will purisie bis claim: see The Cap Ben [ 1967
o Lloyd's Rep 543, Nexr, et it be supposed that, before the courr has granted & stay
of procesdsngs ender the Arbicration Acts, the plainiiif has obtasned security by the
srresi of 3 thep sm an acvion in rem. f the sty s gramed in the exercise of its
discretiomary pawer under § 4 of the Arbirratson Act 19450, the cour may requare,
a1 3 condition of graning s uay, thar alternative securiry should be made svailsble
{0 secure an awsrd made in the arbitraiion proceedings: see The Goldem Trader, 12
mandatory stay s gramed under s 1 of the Arbitration Aot 1975 no such term can
be impased Bur o has been held by Brandon | that, where it u shown by the
plaintifl thas an arbisration award in his favour i uniikely 1o be sauhed by the
delendant, the securmy available in the sction o rerm may ke ardered to stand W
rhat, if rhe plainiff may have thereafter o pursue the action m rem (possibly using
an cnsarisfied arbitratwon award for the purpose of an isue estoppl) the secunov
will rermain avanlabbe i thas scnon: see The Rema 4. [We hawe Aot had 1o comsder
ihe principle in that case. and we have ot heard arguments on ihe paing; however,
we procecd on rthe bass that that prenciple 5 sound ) However, on the law a it
starschs & present the court’s jurdec ind 1 arfed & hip M an scoion i rem should

especially having tor the orders lsted in paras (a) to (h) of 3 1206}, rebating {..; i
3 0 [ ; L,

=y v mmbem mewy & OO

B
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'f_.r]djnﬂnl nal be eaeicded far che I TE T wof r\r-u-'lrp,llﬁs SECHEIIY 00w s drd which fids in
Fenercine ol made in arbitraron prn:trdunp That o _-,..mplp A 1he purpase af thir exeTome
2 cepl ihe ' of the jurisdiction s 1w provide securiey in respect af the acoon in rem, and oo o
i ihe cargn provide security nosame ather FTDI:EdIHH‘\. o arbairatssn Frrh,trdlrlp;l. The 1ime
IOWETET, 143 may well come when the law on this poing may be changed: see 4 28 ol the Civil
Jursdiction and Judgrmenos Ao el which has however nog ver been h'I'rI'I.IFhI inea
s, and | timd force. B thai o noi vei thie law. It fodloss than, if s ph|m|ﬂ"1r'|'mhn1h.tllﬂ1|.j“1|m| A
e sacusred 10 of the court 1o obtan the arrest of @ ship & security For an award in & i
b s o proceedings, the court should not msue a sarran of arrest” :
s s It is vthe principle in The Rems K. summarised in the passage | have yust the
| oeder i the cargo owners have invoked in the present case. In The Andria this lined o
of the court. cepress any opinion on the soundnes of that principle, which had considersd
o sach in argument before it 10 i BECEIRETY 10 furn to The Rena K iself 10 statermeni ol
12i6% I} that principle, and vhe bass on which o was formulsed J there drew a
o that it does distincrion berween the chosce of farum for the determ the meritn of che
FrER. | can see dispure and the right 1o security i respect of manisime the Admiraley law
. of this country, and posnred out that this distinction and grven eflect
wple ta by the way in which the court had exercued in relation o foreign
""l"?"-"-““" jurisdicrion cliuses and in vesateon cases. He imded {Teg79] 1 All ER 397 at 415,
oceedings was [19re] 8 y7r ar goa-a0%) %
1) 2 WLR sto
Ul disincthion between choice ihe one hand and righs v securny

in 'rnrr:iE'r: jursdiction clause caes and
why 1t should mot equally be recogrised
whether the grant of a stay & discretionary
the presesd case, mandarory weder w111 ] ol the

the judgrmem

: 1.:||1= COUrT an the other i recoghimed and given

=4 im an action VERALOR caen, | cannot see any

.h:pu:rpl:l.l: F lﬂdgﬂ'lﬂrﬂ-m foan
E wnder s al 1] of the 1e5o Ac

seedings. The :
Wl ER 026 ai iy ACE | would wres R connection alsa than che disnmgrsss in qQuiEs ko
' is chearly recognmed effect h:r the Brumsls dreem Conventian IT‘S 47
{igbol; Cmnd 11281 process by which property, whluhhﬂhﬁnhﬂullf
WF:.IT: arrested in an act . can be at the instance of the pary inserested in
MEETHAY it. s the maki court of an order for the isue of a release under RSC Ord
T — 74 1 1 1/ That Yule provides, so far as material; “A release may be jsued a0 the
i T insrancs o ag imterested i the property under arresi of the courn s orders . "
reerend can, ol Tha understand it, grves the court 4 discretion. when an applaatson for sn
ilse other of aiothie smiue of 4 release o made, wheiher to make such order of not, The
sorwer 1 1of 50 grven o, 3 far aa the terma of the rule go, wnferered, but i mu, like
1 falling wirhin vy olher discretion, be exercised judicially, is Pathing i) of the a5
g, iF & pary Wi which abligss the count, whenever i a may of an action in rem in whsch
bk and in SCCLETH been oblained, 1o make an order for the unconditsenal release of such
== mf ghe secisreiy fMor did § @10 of the reso Act, How I'Epli'i|t|.‘|.. (EHREE e nl.lvl.'l'l-dhlwlli.ll'l-
o E— That being 3a, | think that it i3 2 magier for the duceetion of the cour, acting under
rl._tph:l e ihe rule referred fo above, what arder ot should make winh regard 1o such secury,
s granted & stas * arad that the way m w hich o ewercises thal discrenion st Jtp:t'ld on the
dsecuriey by the aircumakanoes ol sach parfcular case. 1 on the one hand, the cioe & one where in
& enercise of it all prabalnbicy the say will be fingl and there will therefone nover be any judgment
ATl A FEquIre, 17 the scrsom 19 be sapisned, the cowrt should exercse o discretson by relesing the
T R, sevuriey iengondismnally, & was done in The Goldem Trader. if, on the ocher hand,
il Tvarker. 14 the vase i une where the stay may well not be final and there may well therefore
1o such e @ sl be 4 yudgmens e the action 10 be mrished, the court should exeroue it daeoretion
i shown by the eviteer by relusing o release the security ai all ar by only sclcasmg it subieo 1o.a
¢ geenfied by the rerrm that the defendant shall provide alternative security for pavemens of any award
lered 1o mand o e the arbitration. Lin tho veew ol the law i@ 5 necessary 1o consider, i relabion o
n {pessibly uving ' the tacts of the pamicular case. whether in all probababiny the staw u-:lll be final and
1P""]:' the serurics thieee will therehors never be any judgmeni in the action 1o be winfied or whether
i hadd vt cormider the way may well noe be final and there may well therelone sl be 4 judgrment in
the sctson 1o be wtsned.”

= paind; lowever,
on the law ai s

on in rem o should b o

Brandin | then proceeded 1o consider and reject an argurment thal ihe power o bifi the
it the sivwim coaikl mew be peerveed anee an arbemation award had been made
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bevaime, omor an award was mde, 1he ewee ol acnon woubd beoome mtr,p:d 1A ihe

vkt and, theselore, would Innp:-r b avaclabile Fs Pruscyabinn m ihe action, e

coneluded. however, that moosuch mierger woteld ke place where the casne ol action wan

i e Fhe shen oo luded rhie rebsvam passge e his fedpmmens oy foflows. ]M.H_‘ﬂlllF

brmiveld ro the faorsaf the cae bedure ham Jia=a) 0 310 ER per a iz [were] 08 177 @
e

The result 1 that | dccept the argument of counsed for the carga owners thar, i

an award should be niade against the shipowners and they should be wnable w

satisfy o, 1he cango ownens wouald be entstled to have the sy of The sctian rermspaed

and to proceed fo a jadgment morem in i | examined earier .. the inancsl

that examinatsan | Bave no hesnagion in concludimg chae thim s 2 cae anowhich, f

sut watsoen of the shipowners and the posstion of the club in the mareer. 452 resulp of 0

rhe cargo owners should obeain an award in respecy of rhe full amount af ©
claim, the shopowners might well be unable 1o sarafy i, sither dlmthn

through the medium of the club, It fallws, on myv vies, rthar & cause of

rem does not. & a matter of law, become merged imoan arbivral award, o @
rase where the stay mighe well o be Ainal and thar there megha well o
be a udgmend in the action 1o be srisfied. In these circumsy
prmcples for the exercie of the oun's dsoretion whisch 1 oo
rhe nghr principles 1o apply, | conmder that the cowrt ought
eeervised an discrecmm, gu a1 :Arh July parz. by either

ar by anly eeleasing ber subyecr wea werm for tive e i i T SECIEF Y,

Uim tive haws of thar pranciple. coumel for the carga o brimed 1o the judge in
rhve pereseml cake thar, hasimg tegpaid 1o the cvaden el ] rehlqns vy 1he
sl st of the shaposinens they mgthe able to sainly an sward in
the pemding arbitation and, therrfore, 0 would n it for the judige, o 1he
cartome of his ducretion, o stav the enevur wearrant of arrest, so that (e wesscl
comild b srrested to proviele securny noena it the action to be sasmfed, F

the stay of the procesdingy mere thers hfied and the catgo owners sers 10
obiam sisch & pusdgmenr mothe & |mn® e's reactiun 1o that submssion was 2y
follows. He quoted a pasaage 1

B jindgrment i The Amiris [1084] 1 All ER
rat sl 01 ba=irys, [196a) 2 WLR s7fa s7u-s8n which | have already st out i this
judgmient, and he then cont

Im The Rena b e

arboration m nel
fier this reason

mrbed ot tha & clasmant who abiains an award in an
fromm pusswing bis rernedy inan acthon in reme b was
dige found o possible 1o holbd thar the securiey obheained by
the arrest u k coukd be setained o case che plannifs’ award in the
uhuramukm unsditied. i thas evenl thie plamniifs sould seeh o peroissde
o I the seav i the abmm, In T Anidres (he Cowrt of Appeal Jid nwi

have t et w hether ihe coutie taken by Besrdon | o The Keng b owan justifed
b= %8 Macdonald [coumel Tor the shipowiseri | invued me 1o wy thae |
il e Bl that decimn bevagse 0 was wrang o prosciple. | do nm have o
b P pumrn becdiase im ||"'||F|‘l.| al il rlm.ﬂquuﬂﬂn.‘l s B | he pudgmnacnn

the Lart ol Sppeal m The Andvss ihere can B e dowby dhae the cours
sutpvdictmn v atrest o ahip i sn aoron s e woill naon e eaercised or the purpose

¢ ol prosshng sevirss for an ssdsd i srbiees ion procesdings el s so ool the Cia )l

furisdetem amd hsdgrmenis W sz o breeghs s fonce. | can anly express the
bope thal that sevnon wall e comee muo force. Por these reasons | onder thar ths

stiian b snaved st rhar vhere be 2 aav ol esecution «f the warrans of arrest unail
further ceder

W erh all respect 1o ihe judge. bowever. 0 was o oo suggested 1o him by the cargo
e B stage ol thesr arguriem thar i would be appropriaie, on the prnciple in
The Beme b (e il cowrt § puresbiction i sitewl e e eaerormed i ilse kT prr il
prrom hing wecute B af o award in arbairatem peod n_-dmp. That had bern iheir
st based v s gee | oo the 1e5a A0, bun the whade poine ol the pl"lﬂl.'l!ﬂ.l of
The Momd & pnvohed b the cargu owmeny wae that oo o provided o for an

At Pt Eatmen avaid gz fuar u..‘lg"rh:m m ||l-:_a| tiear in o rerr eselb. i the stav af the action_
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NATIONAL JUDICIAL DECISIONS .

sl subscgjaeii e e lsbied afver Baidure By i wllipured NeTh Do walindh ity dmatd ain 1ha
irhtraznn

Before the cour. cowese] for thie dipaes ners tepeated the submmossm made Beloie thi
padpe B W1 Wi duiald tha e premciple tn Fhe Bena b wds wrisng and oeghi nol i B

tollowed, Bt Be oo che Soretrome of his aegumient @ submausssn tha the decsor of

the nstge shankl be supported an g dilfferen prounsd. This sehomsson was fownded wn
the waordimg of & o 0 o the jamg 4t Uinder that subsection 10 the areumstancoes there
specihed i o peeoded rthat the coart dhall make an order staving the proceedingy’ Thn
mpant, yubragted coumel, the whale procesdings. The warrang of Jrress s the creanure
of the dwrusn arseld. 1§ the procesdings have tn be waved, there can be fo further wem
raken in those proceedingy, and in parrsculsr an farther urpuan b alen o enecuie the
warrant sif arrest. /
[ Thes argurment | am unable to accept. | o et consider ehas abameet ¢330 10
pre-empd the posicson inthes way, The funenan of 3 day al proceedings under 4
give effect 10 the arburation agreement . only m wa far as 1 s pecessary for 1
should the priceedings be wased To wakie a siamgle example, b o he u.p@
vertaim proceedings ran claims are advanoed ane ol which = within

Irvam
armtration A TeriTEE ard 1 he (1] ||r|' g Inoseech g case sl 'll_luld bc r rtlt cinsasieni

withew 5 i ieder 3 mas ol the praveedings unly s laer ai i b i the ¢lasm
within the arhitraion agreement, dlowing the procesdings o ay 8 the other
clam Likew ne, inomy judgment, of the pinoiple in The well Taunded. o

presuppumes that the sweowrsiy will wand for the purpose
eern i the evenl, whch on the evidence might well ig
Prcaiase an dward i mof saiistbed s the stas then

The Mena A&, consistemt wnh

setaaned B that purpose 6 on the prinople s gt
goveng et s the arbiraniom sgreemens, angd Qe R-vumey v nas caughe by 2 mas
e it B eHecr unly wis 14 ai i T Esaars i 4t (3 fis |||-r .-rb“ ralan mm;

B o1n onesessiry, therebise, v peru ekt w et hcr thie 1-r|11q_|||_-|||,- it The Hing b o
will founded. Eml-l-r_tﬁu :.I'llpu- anced Tour reasam why i B submisson

i was noi. He frs submiteed r|1i| ihe reality of the smuamon. In realdy, he
wnid, of a stav of the sction 0 rem

meni m the scoson m
N he arbisration fandering
> T perrmi securioy bo be

ter an arbitration award has been made buar
b mor been hanoured, the ai i wsed f{or the purpase of enforcing the daward,
sl vhar will happen s that 1 ‘lﬂ-drz'lln be mvnked as an isue esioppel, and a judgment
will be grven which has imfipr the effecr aof enforcing the award The Admiraliy
muFkdicten, he paim jurisdicrash 1o hear anad devermine ¢l wwihan rhr

Lategores specihied he Suprerme Court Aot 1281, Ina Rena K tvpe of case there
woikld ke opas hiear
ledad . an course]

carpga cwners pointed o, thers will b2 3 deverminatson whaeiher

esrppel, anad s the award and the basis on which the award
wiisd 10 £ izatie sstoppel will have ro be the swubject of evidence before the courn of
gre will, 1herelore, be 4 hearing and a detersmination. though it mas
Wlorcover, i will nae im0 law be an acoson an whach the award s ioseli’
Fie &Chim is neir an scrion n ohe award, B an action foanded on the origimal

animrr Bt oF e psnr fiollsw thae the asoard wseli o berng entoroed in rhe acmon

Coeugined 1or thie shigion pers Aea wahsmiieeed that oo give efect 10 the principlke o The
*gﬂl b i redlle teporder o st ol |lr||-rr..‘||| i i errms which nonot permmmaible under 4
stdlishe Foglaifing 4 iAEtaLRrs slay ol procee Jlliﬂ,\ ¥ b mani Agree LT ruq',udlnp
am terms acurs where 8 stay sould anlv be effecive of 2 certarn condition s fulblled, ep
the provision of securis n g certan s Bl i the prinoiple in The Rena & there is.an
un”,ndl;".n.“ way o Phiw L'L'\I|1IF'| '||J ||‘I|l| h,1|||;-rl"|lu o8 thar it lesves the warrant al sriedd
wnatipcied

mwrwn. cramse] P the shumos s referred fu e devaston of rhis oot l"lill.':_1"I'HHI"I'I'|'i|!'l'
o Natermanm b T iafa ! o | heeds Rep jug. Thar case has, however, no bearing on the
princaple in The Rend b, which was appasentl not ared w rhe count, bang conerrned
it w ith thir principle Bl with vhe effer af the words “incapable of being performed” in

& pfd ol L javs AT

i tmiF e itied om ehie sarn Thee repuh v be rhar 3 judprmene sall be ohigned
é ity eigiadl s the s dwdrded By arbairarson. and oy respect of the same ceine al
r
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Famally, coarel lor the shapow ners sbmitied that under the principle m The Kena &
L TR (o8 T despiie g stas ol progeedimgs. 4 vesel can be arfesied or decamed under
areesd, arid all worts af siepn widl be taken i oemequence, cg the yessel will be in the
cimstsnly ol the marshal, he may have 10 seek darections fram che cour and the parties
Fvak Rave b appear belaee the ooun on JFF‘|1IJ-1H'.\\'|1!. inr Eweciwns, all al’ whach, he
subttiited, were moonsiient with g slay ol pigeedings. | do not, however, fond this
bt P bidasier, beoies the vessel nearressed of rotamned as securioy, and rhe secamny
o PERg sAMifaRbered fiol m o relaion ia the arbsiration pfn-'rfdiny bua i relanon o
possable udgment m the action n the eveni of the stav of the proceedings being lifred.

it Fedlows thas | am unabde (o scoept any of counsed's erivicisms of The Mema & principle
I Ceesvv—parr find the reasoning of Rrandon | in The Rena & remussive, and, for the
reasomns e i b b his pudgmient i thac case, 1 resperrfully acoepr thie primciple as
faed By lrigs as bﬂ_‘lrlt el fammded

b, il v, Drae iRat o The Kemd & (he guestion was whether o was peanible in the
“wenl il & s of peoceedangs tioretam secirny that hud already besn obeained, whereas
II'I_II"ﬂ‘ prreser case the guestion o whether, o astay of procesdings i3 ordered, the wa
il arrest shall srand unafecied so that it can be execoied by the marshal in the evens
the vewsel onring woithin the orsdiction of the court. | can. however, 2o An
dmnimcron betmern thr tase cases. 1 the principle in The Brma £ i well foande
mv judgrment equally apphcable in both cases. 17 it is applicable the effect m

warrarl of artest alresch maoed bur mst executed will not be waved urits
tiready obtained by the execution of the warmany ol arrew or och [l ot be
relvaned

et | rarm ie codinader & hesher o the ovademee this m a |Q Iy Eemad B
frreteriple shoudd be appled, | stiould bracily noenmen une oibe i advanced by
sagrsel Fug the shapowmers, Thin wds thal, siowe the alfsdas i o el the warrany
aif arrest dad nen desciose (b faer that there was an arbst e wn the wol Bl ol

lading, rhere had nor been the full and frank disclos
applicansong of this kind, and on ha ground ale o
Andria. In my judgment, this srgument o w
judgmen: in thas case There an arfesl wan sy
warrant Bulbed o disclose thar an the dae of
dud hi arbitrataon agreemen for the resod * e very dispute which was the subjec
muatter of the sction i rem and tha thes were actively pursining arbiiragion
procecdmgs under that agreemeni. In irearmskanors the o woaihd, had f& been
aware af thase Ges, have deel iy enertne (i pursdicisen fo ke & wartanl, unles
faces wore b deposed 1o (wikic were fot | bringing the case within the principle
. hwever, i such J case. 1 does not follow ehar,
rwni, e tan beeel an arhitragion clause sn & ball of
Muaomrd fur the parpose of Jeveding @ Jispute whach hay
fbed ot in the psdgmea n Tar dmslna [ rasa] @ Al ER
1 & WLRE a=a at ada-sse. the mere fact thay there 5 an

in required on e parne
auld be ser dande! see The

ptanice, as appears from the
ause the afficlavit 10 lead 1he

becaune there w an arbit
lashing, that sgrevment
arnen uider i1, and
Plge 4 10 §%=in}
At ral hon s
hrrngmn i
lincern g

e 17 the Case o a0 actm o rem, prieeaemg Hhe arrest of a ship | ean
asiclomasre im the affidavet o desd the warrani i e present case.

e it aiet v bt Dot it 1 her £ mBetia e, dlils s an APPEORTIAE Cane For i e
I T Rénd & pritieapile. 1he ceademoe Jdis Lt 1hie rollaw e wLEE al aflgirs

canis,  in severe fmandal difficuliv snd indeed 0 s presess che subpect al
il up proceedings m Bermuda. 5o the possabiliny of dub suppert, ssuming chas
ihal Factor woubd in sy evem b eelevani can be resected ds e wl the guestion sn the
presend cade S0 E8f ai the shapos ficts thesnselves afe concermed, o appeans fram the
evidence that they van iwoe alups The Tuvun) hesselt o sared by the shipowriens
salscitors fo have o sounad, apen markey value of abow §15- bui she o vwudsect 1o
ety FRiSFLEAEEN, LR 1 BEw v er Sm bremch fears are il iiit sk JFadinig@, diid thre sevosid
appears 1o be for 3 smim od aboas U5 20000 The wiber s the Y agudre, was puschased
i some unspecificd dae for $US0 500,000, but o appeans thal SUSSg0.000 oF et
purchase price 4 still oubitanding, preswmably on mortgage o additson. $1'S270,000 1
v by the shipowmers m respect of bunken, Comames has anpad calls snoche siem of
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R U500 soon i respect of the shipowner e, of which U510 000 relates to the | ayun
T sl herself, thowgh we sie oobd thas chese cally are the subyecs maner of 2 depute beiwoei
e . the shipowners and the b and there are cargo claims which have o be directly
e parties drrended o by rhe shipowners owing o the Talure of Oceanus. I i sarcely surprsing
b e that i these ciceumatances the shipoowners have sated that they recognie thar the cargo
et this wiweisery will mst fed the poditon encouragent slthaugh they have eopresed hopes 2y :0
P — ihe payrment of these debts and o o the furare when they ernerge fromm the miost d
Jiom 1o A simeh 11w hich thie :hIP'P1I1E irdusery now hinds el
1 lified Ay egaifiael for the Jhi.Tu'rwnru potnted ouwt, thia B not the case u-'l'lnn:-ﬂup .
remerple where thie wnghe ship i likely o be dis of to delear the claim. Bux the |:|I|:_
L ¢ w8 b owhegher, if che Flun:i'ﬂ' should i an award i m-plr-n_-ul' thie full i of
ln‘m fat claven, the defendanss might well be unable 1o waefy i | fee Sanclisde
vhat. on the evidence now be ws, thaa test s indeed fulflled. oild add cha 0
sl iy the reaching that conclusion | have taken icto account a lirmsiation rulij | betigse
i & n Anrwerp, by means of an AFLA I x
5 _§. It fallows, m my yudgment, n the evidence in Ihlﬁ Eema K principle &
i ipplicable and e the warram alf should ot be should be dllawed 1o
sl jand 1o be eaecuted a5 approprate. For these reason give leave to appeal arsd.
I i reating the hesting of the renewed spplicamen fo hr hearing af the appeal. |
b that a ..uldlliwqhtipwll.ntr:ﬂr:rlhrrudge:u ﬁrul: irmposed a stay o6 [he 4 cioce ind i
— -wecutson af the warrang, | : ol
| mor be | showuld before concluding 1his ru-:lgnrm pne ather argument advarced by

pumsed [o the cargo pwmers, both befure and before this coun, relaing to the

Rk & wrews ball of I..|.|.'I.|ng. far-ax che ¢l Bkl r.l'l].;:ll.ﬂ,hl. i concerned, the wra
i i the warrans were isoed firs, 2 hac submission re arbiration came laer. In
LA % argument on this poi d on the openeng words of £1(1] of the lu'.rs-
«l bl of trt, which reads: ‘IF any pargs IITAriGn 4 eal 10 whach fhis section
v paree ' . mammences any legal T W | subrmisted! coumeel. That 1]1-r
- aoe The ubsectaon anly applies a1 the rme of the cormmencement of the procecdings.
tromm e has parry was already o the relevant arbitrgtion agreemens. This was nod s in
esid i eapext of the wee isding. Acoordingly, $1(1) had no applicaton 10 the claim
A cnader thar bill & Ad chesr ihould have been ma stay of proceedings in respect af
.+ aishged Thas ihh% s the guestion of the mesming o be given 1o the woed
b HTIMERL s |1 subscetion, (ught that word o be read 44 relatimg onby o
A ATHmEnG af proceedings by a person who i then pacty (o the relevant arbitratan
i i { LIr oisgha o 1o be pesd as referring ro commencement ai any oime, including
inatpie cal before the srburaion agreemeni hai been made! An absaluiedy |sieral

) n favours the Arst appraach, But regard 1o the purpose of the subsecton waald
‘“’ 10 favowr the second approach, because it i moi apparend why the court’s duty 10

m.-milnp:i should ot equally apply where an arbstration has been entered mio
#ier proceedangs have been commenoed. | sm anclined 1o prefer the later approach,

o $ here s however here an ambiguity, and since the 1975 Act was passed 1o give effect 10
it KFai & MNew York Convention an (ke Hiexagfitio and Eeafarcerent af Fatrign Arkigzal
;_' wards (TS 20 pgra); Cmnd bgogl ot & leginimate op sich crcurmitances to have rgard

@ T the treat s see The Juide, The Eschermesm, Evkouns jenners) v lusde Cownersl, Erlewar {rurgn

URETE '-I'h-‘i-'rlhﬂn'll.l'lnl'r:l [rg=a] o Al ER o, [vgre] 1 WLE 430, Amiche-i -of-the
ragv provedes s follows;

|usf LR

L R oY

sl <lyh i. Each Conreacreng Siate shall resoiemiis an agreement 0 sniting ander which
eyl sl the paries undemake o wubma io aebicestion all or any differenoss which Bawe

wg rhad arisen o which may arise beiwesn them n respedt aof 1 d=hmed I""'!-'I rr.l.lll:cfd.l'tlp..
n it whether contractual or mot, concerning a subject marcer capable of serrlement by
1 e | drbitratson.

o LT

& The erm “agreemens in wnting” shall include an arbeiral Clawse imoa conrc

i ur s rbiersrion ageeemnent. signed by the partiss or contained an eschange of

aiitid lerbers or telegrama :
T 3 The court of a Contracting State, when serzed of an action in & matter in respect
I of whnch the partees have made an sgresment within the meaning of this arcle,

shall, ar the reguest of ane al the FErLies, relet the partess o arbivtraticn
iR ol
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= Tl igaf

lhli-iﬂlﬂ-l."!.huv-nh.ll under the rreaty the cowrt's dusy 1o refer the partied to arbitration
artses wien seded of an action i a4 mattes in respect of which the parties have made an
arbirramion agreement. It o not limieed 10 cases where after the parties have made such
#n agrecshem the court becnmes seised nf the weon of matter. Recourse to the treaty
theretore favourn the second approach, wivich | mvself have felt inclined 1o accept as »
raier of (onstruciaen, o e orcumaances, | would reject the lieral approach, and s
tullnwes thar | saauld, therefore, repea the argumen of coumel for the eargn ownen on
thils [pacina -

For these reasons | would not interfers with the judge’s order maving the procecdings
i relatwn 1o the screws Bill of |.||;||.r|n_ as well ay the wool ball uFluEnE ] umuld pnir
allow the appeal so far as i relares tis the may of exerunon of the warrant of arrest, ¥

ACKMNER L] [ agree. snd there in mothing that | can usefully add

Leawr to dppral gramied, Appeal allowed w2 far an refales bo ey of enmsdem o warra

arrear. Leave o appedl 1o Hiowae of Loy refused &\

e
&

&
R
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