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Tha labia 01 casas raporlad in pari 13 Bnd Iha nOlar-up lor Ihis pari appaar insida Iha t. ~A I _ _ 
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CA ........ 
,.. -

COUR r O F APPEAL, CI VI L DIVISION 

ACKNER AND ROBERT GOFF LV 
5, 6 APA I L 19 84 

-Ilio ruyuli 545 

'-<.(Al:r(NVC.(({1A "1 
The Tuyutl 

b Admindl), - Jurisdiction - Action it! rtm - Arrtst of shil' - Slay of prCYttc"lll1gs - ."rf~ll rdl /{Jn 
ilgrrtmertt - CC'lIrt oourtclto grartt sh.y - Whcllltr (ollrl l""frmittrcl IC' (ITdrr llrrW C'.f S}II" "r 10 
C('lrtliPiut i,rresl lllrea,Iy oblainrd - Whether .~r(Uril'y roillillrd by (ITr(sl (""Slllutirt8 stCunly III 
IlTh'lrallon or in possible jillUrt tulion it! rem - A rltilrariC'" Act 19 J f . s I ( ' ). 

A rhilra lilm - Stay of (ourt pr(lC"te fiit'gs - Pf1 I\'t'r ('If ((llIrl 1('1 "rdfT slcIy - \Vltrl/leT l't' ''"tl ' ''nllt'd 
ICI cast's wht Tf' (Ollrl ~i~cl of mallt r afttr arbilration clgrtemf Pl' '" Ihlt - A rbHTariC'" Ac. 19 Jj, 

C s ,( , ). 

The plainrifTs were Ihe ownerl of cargo ship~d on the de fendanl ~' ship under hi ll s of 
lading which included a London arbitral ion clause. Pan of the cargo was ofT·loJdcd in 
Spain .md the remainder was discharged Oil ltollerdam " The cargo owners complained 
Ihal t he ca rgo was d ischarged in a damaged condit ion. In January 1984 Ihey issued J writ 

d in rein in the Admiralty Court claiming damages for breach of the con lract of ca rriage 
for Ihe cargo. and on the same da y Ihey obtained a warrant for Ihe arren of Ihe sh ip. The 
ship was not in the jurisdiction and the writ was not served nor was the ship arresled. On 
17 Februjlry, in order 10 prOlecllhemselves under Ihe l ime provisions in ,he arh ilra,ion 
clause, the cargo owners nominaled an arbitrator. On 17 February Ihe shipowners 
nominated an ,nbitralor and on 2 March Ihey applied under s ,( I )" of t he Arbitral ion An 

e 1975 fo r a stay of the cargo owners' action in rem and an order St'tfing aside ,he warrant 
of a rresl. The judge granted the slay of act ion and orderrd a stay of c.l:eClJlion of Ihe 
warranl of arrest. The cargo owners appea led againsl Ihe order staying execution of Ihe 
warrant of arrest. On Ihe appeal the shipowners comended Ihal when the COlin sla)"cJ 
proceedings under s I ( I } of rhe: 197 5 Act il was required 10 slay (he whole proceedings. 
including execmion of any warran! of arrest. They also conlended ,hat the effec i of 

f permiuing the securi ty which wou ld be ohtained by the arresl of Ihe ship to be relained 
in case the arbitration foundered if an award in favour of the cargo owners was not 
salisfied would be to permi( Ihe stcurilY (0 be obtained for (he purpose oflh e drb il Ta lion, 
which was an im~rmissibl e exercist of t he COllrl 'S jurisdiction in rem . 

Hl!ld - Where a defendanl to an action in rem applied 10 the cour! 10 slay the ac lion 
g under s ,(.) of the 1975 Act ~nding submission 10 arbitration Ihe coun was enlilled, 

when granling the stay, (0 order rhe arrest of the defendanl's ship or to cont inue any 
arresl already oblained if il was shown by the plainriff that any arhitration award in his 
favou r was unlikely to be satisfied by the defendan! . In arresting or conti nuing the arrest 
of the ship as security, the securit y was being adm inistered not in rebtinn to the 
arbilralion proceedings but in relation 10 a possible judgment in the aClion in r('m. Since 

h there was clear evidence Ihal the shipowners mighr well be unable 10 Sd lisfy any 
arbilration award in favour of the cargo owners, Ihe appea l would be allowed and Ihe 
judge's order reversed in so ferr as il imposed a stay on Ihe execulion of the warranl of 
arrest (seep 549t[. p 552g loj. P 55Jg 10j, P 554hjand p 555hj. pas')' 

Tht Rtna K [' 979 J , All ER J97 applied. 
Tht Andria ['984] , All ER 1126considercd. 

i Per curiam. The coun's power to order a slay of lega l proceedings under s t( I) of th(' 
1975 Act Jl(nding arbitT3lion is nOI limiled (0 cases where the coun becomes seised of 
the aClion or mailer only after the panies have made an arbitT3lion agreemenl (set p 55'; 

r d and g 10 j, pasl). 
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Not.. • • 
For stay of court proceedings pending arbilralion, see 1 Hab ... · Laws ( cdn) para a 
555 and 37 ibid para 440, and for cases 011 rhe subject. see j L 51 (Reissue) 70-76. J60-
J90. 

For rhe jurisdiCiion in rem , see I Halsbllry's Laws (4 1h edn) paras j05. JII, and for 
cases on Ihe subject, sec I ( I ) Dicesl (Reissue) 219-22J. 1l4o-Il J I. 

For warrant of arrest o f a ship, see I Halsbury's Laws (4th edit) paras )66-)68, and for 
cases on the subjecl. sec I (I) Digest (Reis.'me) 294- 295. '7J9- 'J]0. b 

For the' Arbilf3lion An 1975. 5 I, see 45 Halsbury's St3tulcs (Jrd cdn) 33. 
As from a day (0 be appoimed S 26 of the Ci ... ilJul'isdiCiion and Judgmcnu Act 1982 

will enablt fhe court on Slaying or dismissing Admirahy proceedings on fhe ground. 
inler alia. Ihal Ihe dispUle should be submiu cd 10 arbilralion 10 rcrain an arresled ship 
(or any bailor st'cllrily given inslead) as securil y for Ihe salisfaCiiOIl of any a .... ·ard given 
in Ihe arbil ra lion. 

Cases referred to injudgmenu 
Andria, Tht ['9841 • All ER 1126, ['9841 l \\ILR 570, CA. 
Cap Bon, Tht ['9671 • Lloyd 's Hep 54). 
Goldt11 Tradf'r, Tlrf', Datlf'mar Sc lru pvaaft !I1ofllSt'happij nv v Goldel! Trader (owners) [1974] 

2 All ER 686, ['9751 QO )48, ['9741) \\ILll .6. 
)adf', Tht. Till' EschtTSlreim, Erlwwil (cl\nltrs) v Jade (owners), ErJ:owil (cargo Im'Plefs) " 

E.I<hmh,illl (OW"",) ['9761 • All ER 920, ['9761' \\ILR 430, IlL. 
l'a<O' " lIa,ndltr (7 Nalrr",a"" GmbH ['9ft .1. Lloyd's Rtp )02, CA. 
R,"" 1:, Thr[ '9791. All En )97, ['9791 QR 377, ('97813 \\ILR 43' . 

Application and interlocutory .ppeal 
The plaintiffs, the owner.; of c:1rgo lat ely laden 011 board Ihe ship TUYUli, applied for leave 
10 apfX"al and if granted appeall'd againsl I he orde r of Sheen Jon 19 March 1984 whereby 
he ordered Ihal a ll fun her proceedings in Ihe cargo owners' aClion in rem against Ihe 
Tuyuli be slayed pursuanr 10 s I of ,he Arbilration Act 1975 and Ihat there be a stay of 
e~ec llii on of Ihe warranr of arres t of [he TUYUli. The fans are sel OUI in the judgment of 
Raben Goff LJ. 

Richard Ainns for the cargo owners. 
Nigtl Teart for the shipowners. 

c 

d 

e 

f 

ROBERT GOFF LJ (delivering th l' firsl judgment at the invitalion of Ackner LJ), 
There is before the roun a renewed application by the plaintiffs for leave to appea l from 
an o rder by Sheen J dat~d 10 March 1984 under which, on the defendants' application. 9 
he stayed all further proceedings in the action pursuant to s 1 of the Arbitration Act 1975 
and further ordered that there be a slay of e~eClltion oflhe warrant o f arrest issued in the 
action until furt her o rder. He refused leave [0 appeal. ' 

For reawns which J shall explain in a moment. the plaintiffs' application for leaVe" to 
appeal againsl the order of a stay undl'r S I of Ihe. 1975 Act is restri cted 10 one limiled 
point. Ie is against the order Slaying Ihe eX(,fl llion of the warrant of arrest thai their h 
application is primarily direc ted. They appt'ared before Ackner LJ a day or 1\\'0 ago and 
he then adjourned the maller fo r cons ideralion by this court. We hea rd submissions 
yesterday, for which we are much indehted, and we decided 10 give judgment 
immediat ely because the relevant vessel is due to enter the jllrisdinion of the court in 
Ihe nex t few days. and so the question whelht'r Ihe warrant ofarresl should be subject 10 

a slay of execution has assumed some urgency. i 
The maHer arises as follows. The plaintiffs were the owners of cargo sh ipped on the 

defendanu' ship Tuymi (which I sha ll rcfl' r to as 't he vessel') at Montevideo, in Uruguay, 
in December 1982. I shall reft'r to the plaintiffs as 'the cargoowners'and to the defendants 
as ' the shipowners'. The cargo was a general cargo, We are concerned in the present case 
quantil y of screws loaded in (wO containers shipped undrr a single bill of lading, deSlined 
with a quantity of wool shipped under J8 bills of ladi ng desti ned for Liverpool , and a 

for Ronerdam, The cng_ ners cI~hat the wool, pan of which was off· loaded in 
~ Spain and the Ttmain"~ scharg~ Rotterdam, was discharged in a damaged 

condition. and tha[ till .mage was due to Ihe unseawort hiness of the vessel, arising 
from the Slat~ of the halch covers and Ihe adjacent slOwag~ in the holds o f other cargo 
which was spontaneously com bust ible , The containers of sc rews were lost overboard in a 

storm. 
The (a rgo owners' claim in respect of the damage 10 the wool amounts 10 ahoUl 

b $U5450,OOO and forthe loss of the screw, IU abou t $U540,OOO. Each of the bills oflading 
under which the wool was shipped was in the same fonn and contained a clause 
paramount (cI 2) and a so-ca lled jurisdiction clause (cl J) which provided that the bill of 
lading shou ld be govern~d by English law and included a London arbitration clause, The 
bill o f lading under which the screws were shipped contained no arbitration clause, bUl 
comained an exclusive jurisdiction clause under which disputes were 10 be referred 10 a 

C coun in ,he country where the carrier had hi s principal place of business, which was 
Uruguay. and thai the proper law o(,he conlraCl was the law of Uruguay. 

The wool cargo was di scharged in January 1983. The one·year time limit, with 
eXlcnsions, was due to e:~pire on 17 February 1984. On J I January 1984 [he ca rgo owners 
issued their writ in [he actiol1, and on [he same day the cargo owners' solicitors obtained 
a warrant for Ihe arrest of the vessel. She has nol yet come within the jurisdiction of Ihe 

d Admirah)' Coun, and so the writ has not heen served, nor has the vesse l been arrested. 
However, solicitors aCting on behalf of the shipowners discovered thaI the writ had been 
issued. They then volun taril y filed an acknowledgment of service on behalf of Ihe 
shipowners, although no writ had been served. Their purpose in SO doing I shall elplain 

in a moment, 
On 17 February 1984, in order to prOleCl the lime posilion having rega rd 10 the 

8 arbitration clause in the wool bills of lading, the cargo ownen' solicitors nominated an 
arbitrator. The appoiTllment was expressed 10 be in respect of both Ihe wool bills of 
lading and the screws bill of lading, and was also expressed 10 be without prejudice 10, 

inter alia, cargo claimant's rights to arrest any of Ihe shipownen ' vessels. On 17 February 
the shipowners' solicilOr5 responded, nominating an arbitrator both under Iht" wool bills 
of ladi ng and under the screws bill of lading. 

f On 2 March the shipowners issued a nolice of motion, asking for a stay of proceedings. 
This was served on 13 March. Argument took place before SheenJ on 10-1J March and, 
as I have recorded, he delivered his judgment on 29 March. The shipowners applied for 
a slay of proceedings under s I of the Arbitration ACI t975 and. if necessa ry, an order 
selling aside the warrant of arrest. 11 is common ground between Ihe parties that the 
wool bills of lad ing contained a non-domestic arbilration agreemen[. to which s I of Ihe 

9 1975 Act applied . The screws bill of lading con tained no such agreement . Even so, by 
virtuc of the nomination of the panies' arbitrators, there has come into existence an ad 
hoc arbitration agreement in respect of the dispute which has arisen under the screws 
hill of lading. (hough there is a dispUle whether s 1 of the 1975 Act applies in Ihe 
circumslances of the present casc. 

I! will, J think, be helpful if at this nage I sel out the provisions o f s lei) and (1) o f IIle 

h 1975Acl: 

j 

'SIIl)'ing rOlfr! proc('f'dil1gs ll'hert p'lr,)' 11rO\'(S arbitration agrf't'mt'n!S.-{ I ) If any pari)' 
10 an arbitration agreemenl (0 which Ihis section applies, or any person claiming 
through or under him, commences any legal proceedings in any cou rt against any 
other part y [0 the agreement. or any person claiming through or under him, in 
rcspecI of any mauer agreed to be referred, any party 10 the proceedings may a[ any 
tim e after appearance, and before delivering any pleadings or taking an y o lhe r steps 
in Ihe proce~dings, apply to [he court 10 slay (he proceedings; and the court, unlcss 
salisfied thai the arbitration agreement is null and void, inoperative or incapable of 
being performed or Ihat Ihere is not In fact any dispwe between the parties wilh 
regard 10 the mailer agreed 10 be: referred , shall make an order sta yi ng the 

proceedings. 
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(2) This section applies 10 any arbit ra tion agrecne which . ot a domest ic 
arbitration agreement; and neilher section 4(1} or e ArbilTalion ACt 1950 nor a 
seelion 4 of Ihe Arbi lTalion An (Nonhern lrtland) I ,>.,,! shall apply to an arbitral ion 
agreemelllto which Ihis section app lies.' 

I "red not re fer to sub·ss (3) and (4). 
The shipowners' appli ca tion ror a slay was made under that seelion. I mUSI now 

explain the purpose of the shi powners in entering a voluntary acknowledgment of b 
servin:. This was 10 make whal has been call ed a 'pre-oem pt ivc strike'. Their pll rpose was 
10 PUI themselves in a position to make an applica lion for a stay of proceed ings under s I 
or the 1975 Act btrore their vC:$S('1 arrived within the jurisdiction of the court, so th3t 
they could oblain an order which wOll ld dfeClively freeze Ihe warran t of arreSi before 
the vessel was arreslrd . For Ihe cargo owners cou nsel has cunccdcd, righrly in my 
opinion. thai Ihe e(feCl of th l: Rulrs of Ihe Supreme Coun (in pan ic ular Ord 20. r io. C 

Ord 10, r 1(5) and Ord 75, rr I , 3 and 8) is Ihal Ihe shipowners did by Ih is Slep PUt 
themselves in the posi t ion of defendants to an action in personam in which proceedings 
are deemed to have been served, and so they did , by acknowledg ing service, enable 
them selves 10 make an appl icat ion under s I or Ihe 1975 Act. 

Moreover, if Ihe decision of the judge is right . the sh ipownen' pre-emptive strike has 
hcen successfu l. Before the judge Ihe following issues arose. The first issue was whether d 
he should grant a ma ndamry slay of the proceed ings. As 10 that, counsel for the ca rgo 
owners ~ ubl11ill ed to the judge, first , that no stay shou ld be gritn led in rf'spec t of the 
ridi m Itnder the ",001 bi ll s of lading becau5C on the ev idence the shi powners were in such 
lin ,lOcia l diffi cuh y thdl the)' WC' f{' unah le to smisfy any arbitration award which might 
b<- lI1adc against them, wit h thr r fTect ,ha t Ihe arbitratio ll agreement was ill capablt! of 
hein~ performed with in ,hosr " Dreis in s, ofltl e 1975 Act and, second, thaI, as regards e 
,he scrcws hill of lad ing. S I of the 1975 ·\ CI was not arrlirable because proceed ings were 
(Onll11elln ·J hefore the pan ies entereel illlo the ad hoc arhitration agreemenl. The j udge 
rC'je(l cd Ihe lirst o r rhese suhmiMinns and counsel has nOI sought to pursue the point 
hc:fnre Ihis (O ll rl. The juJge also rejc( lcd rhe second submission on the ground Ihal on 
Ihe rurm of indorsement on Ihis particular writ it was nOt possible to distinguish the 
dailll of line plaintiff from the cldim (If another. So Ihe resuh was Ihatthe judge grantcd f 
a Sial of proreedings in respect nf all claims unders I of (he 1975 ,>\Cl. 

" c then proceeded 10 consider tile posi!ion as regards Ihe war rdll! or arresl. The judge 
reject cd an argumeru o f I he shipownr rs that the effect of dn oreier for a Slay of proceed ings 
was tha t the warran t could not ~ executed, and so the question tht ll arose whether dn 
order sholl id be made Slay ing the execmion of thc warranl. For tht ca rgo ownt"rs counsel 
advan rceitwo reasons wh y no such order should be made. His firsf submission was Ihal 9 
the colin has powe r under s 12(6X!) of Ihe Arbilralion Act 1950 to permil or order Ihe 
a rrr~ s t of a ship (or Ihe rurpo~ of ohlaining security in an arbitration. His secolld 
submission was thai the coun has power to perm it or order the arrest of the ship olli he 
evidence before it to secure a j llclRlllcnt in 1 hC' action on the principles Sl ated by Brandon J 
in Tilt Rrna I.: [1919] I All f.R 397, r 197 Q1 Q R 317, btcau5e: it apJ1C'a rett that the ship(lwners 
might we ll be unable to s.nisfy all .uhil rill ion award and, in thai event , the cargo owners h 
might find it necessa ry to invoke the residual jurisd ict ion of the Admiralty CoUrt 10 li fl 
the sray and allow the action in rem to proceed. The judge rejeCled bot h these 
submissions, and so ordered a stay of execut ion of the warrant of arrest. The pre-emplive 
st rike, therefore, succeeded. 

The cargo owners, in seeking leave to appea l, 5ubmil that Ihe judge was wrong in 
rejecring each of these two submission. The fint of the two submissions' can deal with j 
briefly. Seclia n 12(6) of the 1950 Act provides, so far as mare rial, as (ol lows: 

'The High Court shall have. for the purpose of and in relation 10 a reference, the 
same power of making orders in respeci of .. . (f) securing the amoum in dispute 
in the reference . .. as it has for the purpose of and in rela tion to an acr ion or mailer 
in the I-li p. h Court . . .' 

The submission of e St I for . cargo owners before the j udge, wh ich he repeate<t 
a before us, was that . power to issue a warran t of arrest under which the Admirahy 

Marshal is commanl._J to execute the warranl by arrest ing the ship constitutes a power 
of the High Court of making an order securing the amuunt in dispule wilhin th is 
suilst:ction. A simi lar submission was considered on IWO occas ions by Rra ndon J. first i:1 
The Gelett" Tmtltr, Dtlntmdr Srhul"'dart MtltlUfllarrij BV \. GoIdtn Tratler «(1wntn) [ 19741 
1 All F.R 6H6" 695. ( 19751 QB 148., J58 .nd second in 1ft, R'na q 1979 1 I All Ell ).7 

b at 4 I A, [19791 QO 377 at 408. On each occasion Ihe submission was rejected by him. 
, turn siraight to Thl Rt'rld K, where Brandon J had this to say : 

c 

d 

e 

f 

" was unable 10 accept lhe basi (' argument wi th regard to s t 2(6X !) put ror ..... .Ird 
for Ihe ch.nteren in Tht GoldtTt Tfddtr, beca use il appeared 10 me thai , on the true 
construction or Ihal provision, iI did not cover the a.-rcsling of a sh ip. or the keep i n~ 
of a ship undC'r arrest . in the enrcise of the coun 's jurisdiction in rem at all . The 
provision refers 10 the power of "making orders in respect of ... securi ng ,he 
amou nt in dispute". Th is did not seem 10 m e 10 be approprial c language 10 describe 
(he process of arrest in an acrion in rem , bccause such arrest does not result frol11 the 
mak ing of any order by Ihe coun , but from the part y concerned himse lf causing a 
warrant of arrest to be issued under RSC Ord 75, r 5. subject to the requiremC'nrs of 
that ru le. The matters to which I thought the provision did relate were the (oun 's 
powers of securing amounts in dispute in various other ways. for instanct by 
making orders under RSC Ord ' 9, rn () . II d 6 , I Sli llihink I hal . 1l(6Xf) doe. 1101 

cover the arresting of a ship, or the kceping or a ship under arrest. in the exercise or 
the court 's jurisdiction in rem. It follows tha i I am equall y unable 10 acce pl the 
ex tended argument as 10 the cffe(t of thdt provision put forward for the c,ngo 
owners in the prC'sent case. The point involved in the extension itSelf, howewr. is a 
.separale one, and I shall return to it shortly: 

This reasoning was followed and applied by the judge in the present case, and I rind 
myself to be in agreement with him. I must confess that il would not have occurred 10 

me to dcscribe the jurisdiction to issue a warrant of arrest as a power of the coun of 
making an order securing the amounl in dispute. I would describe it as a power 10 issue 
a warrant . the warrant tx:ing «nher an instruction [0 (he marshal than an order in Ihe 
sense in which Ihe laller word is usua ll y used in interlocutory orders of tht" courr , 
especially having regard to the orders listed In paras (a) fO (h) of s 11(6). relating (0 such 
matters as security for costs, discove r), and so on. I agree with Brandon J that s 12(6Xf > 
relates to the court 'S powers under such rules as Oro 29, rr 2(j ) and 6. and Ih ,t! it dues 
nnl , on its true cOllSlruClion, refer 10 Ihe jurisdiction to issue a warranl ofarresl. I can see 
no ground for inler fering with Ihe j udge's decision on th is poin t. 

9 I turn then 10 the cent ral point ill Ihe case, which is concerned wit h the princirle 
en uncialed by OrandonJ in Tht Rtpfa K. The question of the Admira lt y Cour"s j uri sdiction 
10 arrest a ship or to cominue such an arrest In rela lion to arhit ralion proceedings was 
recentl y considered by this court in Tht' .-",lIdrla [198411 All F.R I 126, [1 984] 2 WLR 570. 
It may help 10 put the principle in Thl Rtna 1\ in its contexi if I first refer to Ihc judgmcnt 

h in Tht A MtlriCl . In tha i caSt' it WilS held thai , although the only pn-requisht (0 Ihe COllr t 's 

j uri sd iCl ion 10 issue a warranl for arrest Is thai a writ must have been issued in an anion 
ill rem , nevert heless the court should nOt ext: rcisc that jurisdic t ion for Ihe purpose of 
providing securit y ror an award which may be made in arbitralion proceedings. The 
relevant passage in Ihe judgmenl of the cou rt in Tht' AndriCl [ 1984] 1 1\11 Ell. 11 16 OIl 

I t 34- 1 13 S. [1984] 2 WLR 570 at 579- 580 reads as follows : 
'The mere fact thai the dispute between the parties falls within the KOpe of an 

arbitrat ion agreement entered inlo between Ihem dcxs not of itself generally 
preclude one of them from bringing an acrion. Accordingly. the mere cxi5tenre of 
an arbitra tion agreement will nol of itself prevent a party from issuing a wril , or 
serving the writ and (in the cast: of an action in rem ), procuring the arrest of Ihe 
ship, or olherwise proceeding with the action. But the arbitra tion agreeme!1t can, of 

i 

I ... ... ,. .. .. , ... i ... rnn~,.q llf'n rr.. For example. if an aninn is be~un. the OIher 
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party may apply for a slay of proceedings. Gcnually SP<A,lg. (he cA 's power (0 

gram a slay in such a case is dbcretionary; though or~,,_ in cases ~ing within , 
S I of the Arbirration Act 1975 the coun is bound to ~ It a Slay. Aga in, if a pa rl y 
actively pursues proceedings in rrlpen of the S3me claim bOl h in the COUrt and in 
arbitra tion, his so proceeding may bt: regarded as vexatious and an ahuse of the 
pn:>ass of the coun; if so, the court ony. in the enrcise of irs inhertm power, 
require him (0 e1ecr in wh irh forum he will pursue his claim: see Tht Cap Be," [1967] 
I Lloyd's Rep 54). Next, leI iI br 51Jpposed (hat, before rhe couri has gf3nled a .51ay b 
of proctedings undu rhe Arl>hralion Acrs, the plainrifT has obtained security by the 
amn of a ship in an aCl ion in rem. If Ihe slay is gran ted in the exercise of ilS 
discrtlionary powtr under s 4 of,ht Arbitrat ion Act 1950 . Iht courl may require, 
as a condit ion of grant ing a stay. lhal ahernative 5('curiry should ht madt availab le 
10 ~cure an award made in rile arbilratlon proceedings: Set Tltt Goldm Tnh/". If a 
mandatory Slay is gramed unckr s I of the Arbitration ACI 1975. no such term can C 

be- imposed. But iI has btt:n held by Brandon J that. wllere it is shown by Ihe 
plaintiff Ihat an arbi lfCllion award in his favour is unlikely to be sari slied by the 
defendant. the securi ty avai lable in the a((ion in ~m m ay he ordered to stand so 
Ihaf . if the plaintiff may have thereafcer to pursue rhe aClion in rem (possibly us ing 
an unsatisfied arbitration awa rd fo r the purpose of an is.s ue estoppel ) the securi ty 
w ill remain ava ilable in tha t acr ion : see Tht' Rena K. (We have not had 10 cons ider d 
Ihe pri nciple in thaI case. and we have nO( heard arguments on Ihe point : however. 
we proceed on the basis Ihal thar principle is sound.) Howe" er, on the law as il 
stands at preseOl , the coun's j urisdicrion to arrest a ship in an an ion in rem should 
nOI be enrcised for Ihe pu~ of providing securily for an award wh ich may be 
made in arbilral ion proc::udings. TIl iU is simply beca use the purpoS( of the eJt'erciS(: 
o f the jurisdiction is to prov ide stcurit y in respect of the acrion in rem, and not 10 6 
provide securil Y in som~ Dlher proceedings, ~ g arbilration proceedings. The time 
may wel l (ome when the law on this poilll may be changed : sec s 16 o f the Civil 
Jurisdklion and Judgments Act 19R 1. which has however nO[ yet been brought into 
force. BtH thai is nol yetl he law. " fo llows Ihat, if a plainlifTinvokes Ihejurisdiction 
of the COUrt to obtain Ihe arrest of a ship as security fo r an award in arbitration 
proc~dings. rhe coun should not issue d warran t of arrest.' 

It is the principle in TIre RePfQ K, slI mmarised in Ihe passage I havc jusl read. wh ich Ihe 
cargo owners have invoked in the present case. In The Andria Ihis coun declined 10 

ex press any opinion on the soundnes.s o f that principle, whkh had no t be:en considered 

f 

in argum ent before it. It is necessary to turn to The Rtna K iuelf ro find a Sfalem elll o f 
Iha t principle, and the basis on which it was formulated. Brandon J there drew a 
di stinction berween the choice o f forum for the de terminalion of the merits of the 9 
disp ute and the right to securi ty in respect of marilime claims under the Admiralty law 
of this country. and pointed outlhat this distinction had !'leen recognistd and g iven cITeCl 
to by the way in which Ihe cOlin had exercised it s jllri~ ic t ion in rela lion to fo reign 
jurisdiction clau~ and in veJt'al ion cas~. He continued (['979] I All ER 397 al 4 15. 
[1979JQB)77 aI404-40 5): h 

' If this distinclion between choke offorum on the one hand and right IO securi ly 
on the other is recognised and g ivc n clTectto in fo reign jllrisd iction clause cases and 
vexation cases, I cannol see any good reason why il should not equall y be recognised 
and given effeci to in arbitration cases, whet her the grant o f a stay is d iscretionary 
under s 4( I) of Ihe 1950 Act. or, as in Ihe present case, m andalory under s I ( I ) of the 
197 5 Ac t. I wou ld stress aga in in th is connt"ction also thai rhe dislinnion in quest ion i 
is clearly recognised and given e fTecr to by the Brusse ls ArreSI Convel1lion (TS 4 7 
( 1960) ; Cmnd 1128). The p rocess by which pro""n) . whkh has been lawfully 
arrestt"d in an action in rem. can be released al the instance of the party interested in 
it. is the maki ng by the CO Urt of an order for the issue of a release under RSC Ord 
7 5. r I j (4). That ru le provides. so far as mareria l : "A release may be issued at the 
instanct" o f a part y interested in the prope rty under arrest if the coun so orders .. ," 

II 

b 

c 

d 

Thai rule, as I unde.d it, giv. e court a d iscretion. when an appl ication for an 
order for the issur release. ade, whether to make such order or not , The 
discrttion so give so far as the tenns of rhe ru le go. unfettered. but it muSi . like 
an y other discretion, be exercised judicially, There is nothing in s I( I) o f the 1975 
Act which obliges the COUrI , whenever if grants a stay of an actio ll in rem in which 
security has been obtained. to make an o rder fo r the unconditional releast o f Sti ch 
security. Nor did s 4(1) of Ihe 19 50 ,\cr . now re pealed. impose any such obligiuiun. 
Thai being so, I think Ihat it is a mailer fo r the discretion of the COlin, aCiing unlier 
Ihe ru le rtftrrcd to above. what order it should m ake with regard to such stcurit )". 
and thai the wa y in which it e:cercises ,hal discretion must depend on th(" 
ci rcumslances o f each part icular case. If. on the one hand. the caSt' is one where in 
all p rohabilit y ,h e: Slay will be final and ,here williherefore never bt any j udgm r nl 
in Ihe- action to ~ Sd tisfled. the court should e:ccrcist" in discretion oy rrlnsing Iht' 
secu ril y uncond itionall y. as was done in .,.lre GC'lcltM Trader. If. 0 11 the o ther hand. 
Ihe Cdse is one where the Slay may well nOi he final and Ihe re m ay well therefore 
st il l be a j udgm em in the action 10 be sa ll sfied , the coun should (' :ce rcise its d isc retion 
either by re fusing to release Ihe sccuri ly al all or by only re leasing it suhject 10 a 
term I hal lhe defendants shall provide alte rnative security for pa ym elll llf any awa rd 
in the arhitralion. On Ihis view of tile law it is necessa ry to consider. in relation tn 
Ihe fans of thi s parti cular (ase. whet her in all probability the slay will be final and 
Ihere wi ll therefore never be any j udgm ent in Ihe acrion 10 be sa l i!lfi ed or whelher 
the stay may well not be final and there may well Iherefo re slill be a judgm ent in 
the action to be sat isfied.' 

Bra ndonJ then proceeded to consider anJ reject an argument that the po" 'er 10 liftlhe 
Slay of Ihe act ion couh.l not be e:ct" rcised once an arbitration awa rd had becn m ade 

e beca use. once an awa rd was m adc, the ca use o f act ion wou ld becom e m erged in the 
awa rd and. t her~ fore, would no longer be ava ilable for proseclltion in the acr ion. lie 
(OncltIJ eJ , ho" 'cver. Ihat no such m erger wo uld take place where the caUS(! of acrion was 
in rem. I It: t hen cuncludcd the relevant passage in his judgm ent as follows. address ing 
h im self 10 Ihe facrs of the case befo re h im (( 1979] I All ER 397 at 41 7. ( 1979J QB J77 a l 

f 

9 

h 

406): 

'The resu lt is Ihal I accept the argument of counsel for the cargo owners Ihdl . if 
an award should be made against Lhe shipowners and they should be unable to 
s.1l isfy il , Ihe ca rgo owners woul<t he entitled 10 have the slay of the act ion rem oved 
and 10 proceed 10 a judgm ent in rem in it . I examined cJrli er . . . the financi JI 
situation of the shipowners and Ihe pos ition of Ihe club in Ihe m all Cr. As a result of 
Ihat examination I h.we no hesitation in concluding that th is is a case in which, if 
the ca rgo owners should obtain an award in respect of Ihe full amount o f Iheir 
cla im . the shipowners mighl well be unab le to satisfy il. either them selves or 
th rough the m ed ium of Ihe club. It (ollows. on m y view, thaI a cause of acrion in 
rem does nUl. as a m ailer of law, ~come merged in an arbi t ra l award. that Ihis is 3 

case where Ihe slay might well nOI ~ fi nal and Ihat there might well there fore slill 
be a j udgm ent in the action to he sa tisfied . In these circumsrances. applying che 
principles for Ih e- exe rcise o f Ihe coun 's di sCl"elion which I concluded e .. rli er " cre 
the righ t principles 10 apply. I conside r Ihal Ihe court ought in th is case to ha\'e 
e:te rciscJ ilS d iscretion, as at 28 t h Jul y 1977. by eithcr keeping Ihe ship under drrcs t 
or by onl y rel easing her subject 10 a term for the p rovision of aherndt ive secu rit y.' 

On the basis o f that principle, counsel for the ca rgo owners submilled 10 lhe juJge in 
j . t~ e p rese nt case that . having regard to the evidence before the coun rela ting to the 

fln i.l ncia l situat ion of the shipowners, they might well be unab le to sa ti sfy an awa rd in 
tit €' pend ing arbit ra tion and. therefo re, it would nOI be appropriat e for the j udge, in Ihe 
c:c("rcise o r hi s discretion, to stay the execution of the warrant o f arrest. so thai the vessel 
could be arresled to provide security to enable a jndgment in the aClion to be satisfi ed , if 
the StilY of the proceedings were therea ffer 10 be lifted and the cargn owners were 10 

obtain such a judgmenl in the aclion. The judge's reaction to that subm ission was as 

~ 

~..:: 

-

·fI 

 
United Kingdom 

Page 4 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



" 

· ........ 0, '" "''' 
IIIU IIlVIJII \IIUUtll .. ,," 'LoJl .... '" 

• • well founded. Counsel " . Ihe sh ipowners advanced ro ur reasons wh ), in his subm ission rollowso II~ quol~d a passag~ rrom Ihis COUrI's jlldgm~n1.ht' ""dr! 984] I All ER 
11~6 al I 134- 1 I J5. [1 984J 1 WLR 570 at 579- 580 whiCi ,avc alrcady SCI OUI in this 
judgmcnl. and h~ Ihen continued: 

a 8 it wa5 not. He first sul .ned Ihal it ignored Ihe realhy of Ihe sicual ion. In rt'alit)'. he 
said, if a sray of tht action in rem is lift ed after an ar h itralion award has ocen mad!." !lUI 
ha5 nol bttn honour~d, Ihe action is being med for Ih C' purpose nf cnforcing Ihe ilwan.l 

' 111 Tlrt RtM K Rrandon J poil1lcll mit Ihal a II.limant who oblains an award in an 
arbitratio n is nOI pre\'enled rrom rursuing his remedy in an an ion in rem. It was 
ror Ihis reason d1allhc judAr f"fnmd il possible 10 hold thai tilt' security obtained hy 
th r ilrreSI o f Tilt' Rtthl J.: could he reldin('d ill case the rlainliffs' award in Ihe 
,uhilratioll rema inett uns'llislietl . Il1lhal ~VCnl the rIa i 111 iffs would ~rk 10 persuade 
Ihe ("OUr! In lift the sla)' in ,he <In inn. In Tht .""elria Ihe Conn of " rpcal did nm 
havr In ronsider whcther Ih(' mursr laktll h)· Br'lndoll J in TIlt' Rrtla K was justifi ed 

b b 

Alii hal wi ll harpen is Ihat the award will be invoked 3S an issue t~slOrpe l . and d juJgmenl 
will be Riv('n which ha5 in practice the etTecl of (,nforcing Ih ~ .award. T"e Adillirahy 
juriscliclion, he point~lI o ul, is a jurisdiClio n to hear and ti etermioC' claims wilh in Ihe 
C31t'go ries s('W'rified in s 20 of the Supreme Court Act 1981 . In d Rena K Iype of (CIS(' there 
would be no hearing or d C'ttrminacion at <I II . 1 cannot accepl Ihis suhmission. Allht vcry 
leil<il . as counsel for Ihe cargo owners pnirlled OU I , I here will be a delcrminalinn w"ether 

in rrin( iple. Mr M.h"don;Ild (1"1)111151'1 fur thr shipowncl"'5] invited 111e In Sol)' thrtl I 
wnultt not fullow I"al daision 11('(.ltIse il \\-.15 wrnnJ! in print"iple. I do nm hav(' In 

dedd t' 111,11 )v.illl hrl"lilsc inl ht' li~IH of 1 he P,U~1~(' qilotcli aho"t' from I ht' judJ!Illt'1li 
or 11t(' Coml o( !' p~al in Thr' ·\ll llrill there can he no doubl Ih ,t( Ihe coun 's C 
jllrisclklion 10 arresl a ship in an af l inn in r('m wi ll nOi h~ e."C('rcised for I he purpose 
ufrroviJing securily for an award in arbi lralion proceedings unti l s 16 ofr he Civi l 
Jurisciir l ion and Judgments ACI 1982 is broughl il1lo force. I (an only ex press Ihc 
ho pe thai Ihat section wi ll soon ((1 111(' into forcr. For Ih('5(" reasons I order Ihat Ihis 
aerion be slayed and Ihal Ihere be a SldY of execlltion of Ihe warrant of arreSI IIl11il 
(unherorder.' d 

With all reSI)f'CI 10 Ihe judge. hO\\(' \'cr. il "as not being suggc~tcd 10 him hy {hc (.Irgo 
owncr~ ,II ,his slage of their argul1lenl Ih .1I il WOUlll be approprial c. on Ihe principle in 
Tire Rflla t.:, for Ihe COUrI's jurisdiclio n 10 arr~sl 10 he excrcised for Ihe purpose of 
prO\hling serurily for an dward in .Irhitralion prf'l(et'dings. Thai held hee n Iheir 
suhlnission based on S Il{6 X f ) of the 19,0 /\(1. hUI Ihc whole point of Ihe rrinciple o f e 
T~f Rf "" t.: invokt"d hy Ihe c,ugo 0" l1 er:'i "'J ~ Ihat secmily is prov ided not for an 
arbilralion Jward hUI for judgl11cllI in rllt' il l" l ioll in re m il self, if Ihe SI<lY of Ihe action 
shou ld subsequent I)' be li fled afler (ailure hy Ihe shipowners 10 sa lisfy an award in Ihe 
arbil r,II io n. 

Ikfofc the coun , counsel for Ihe shipowners repeated Ihc suhmi ssioll made hcforc Ihe 
judge by ~ 1r Macdunald Ihallhe prindple in Tht Ren/l J.: was wrong and uughl nol to be f 
followed . AUI he put in [he forefront of h is arg ument a submission Ihatlhe decision of 
rhe judge should be supported o n a diITcrenl ground. This submission W<ts founded on 
Ih C' wo rding of s I (I) o f I he 1975 An. Under thai subsectio n in I hC' cirCUIllSldnces there 
spcd lied il i5 providC'd that lhe collrl'sh,ll1 make an o rder stay ing Ihe rroceetlings·. This 
m ean!, suhmilled counse l, Ihe whole proceedings. The warr<llH uf arr~SI is Ihe crcalurc 
of Ih l' .lC lion ilSCIf. If the proceedings ha\'e to be slayed, Ihere can be no funher su~ps 
tak('n in Ihose proceedings. and in pa rr icu lar no fUrl her steps can be raken 10 execlUe Ihe 
warrant of arrest. 

This argumel1l I .llll IIlldhle 10 acrep'- I do not consider lhat counse l can. so 10 sprak, 
prr-cmrl I he posil iun in this way. The funCiion o f a slay of rroceedings under s I( I) is to 
givt' en'en to Ihe arbitration dgrcemrnl: o nly in sn f:lras il is necessary for Ihal purpose 
shou ld the rroccedings he slaycd. To 1,1ke..'.1 simple cxample. lei it be surposed chat in 
ccnain rflJct'ed ings fWO claims are Jd \'.1 nft·d. Olle of which is wi lhin the rde\,.IIH 
arhi fr.l li nn .1grcemcnt and the olher is nol. In !Ouch a l-'lse it wou ld be entirel y ronsisfc l1l 
Wi lli s I ( I ) to urdrr.1 slay of Ihe proceedings only in so far a!O they arc r(' laled If) Ihe claim 
wi lhi n the arhilration agreement. alluwing the rroc('cdings IU rontinue as 10 Ihe o lher 
claim . Likewise, in m y jlldgmenl, if Ihc pr inciple in T"r Rrllll K is well founded. il 
presupposes Ili al thc sccurilY will sl ,lIld fur the purpose of J judgmcnI in Ihe action in 
rem in tlte e"elll, whkh ultlhe e \'iden(c 11l1~ht wdl occur, of the arbilfOuio n foundering 
hecallsl' an aWJ rd i~ 1101 ~lIisllcd and Ih(' !ilay Iht'll being lined. To pamil securit y 10 be 
relainl'd fur Ihal purpose is, on Ihe principle as staled in The Rtna J.:, consislenl with 
Ai"in~ elTeft lu Ihe arbilr.1Iion agrce111CI1l , dnd so Ihe security is not caughl h)' J 51 a)' 
whirh hJS etTecl onlv SO far as is neces~lr\' to ~ivt efJrctto Ihe arbilf"all01l agreement. 

It ;~ .,_.,..,,~ .. . _, 01. o. (" . , . . , 1" • 

g 

h 

i 

10 givc dTccl to an issuC' ~stoppe l . <lnd so I"e award and th~ hasis on whirh the award is 
silid (I) crea l(, an issu~ eSlorpe l will ha vc to he Ihe subject of evidt' nce hcfore the (OUr! if 
lUll admilled . There will, therero re, be a h carin~ and a delerminatinn, th(J lI ~h il may 

c well he hrief. Moreover, il will nOl in law be an action in which the award is ilself 
enforced. The aclion is nOI an aclion o n th t' awa rd. hUI an arrion founded on the original 
(ause of action iden tifi ed in the writ . The resu" may be Ihal a judgment will ~ nhla ined 
in a sum equal to Ihe sum aWd rded by arb ilr3lion, and in rC5pect of the salllC' calise o f 
aerion, bUI it does nOi follow Ihat Ihc award ilSdf is hcil1~ enfo rced in Ihe aClinn . 

Counsel for the shipowners nut submillcd Ihat 10 gi\'~ effect 10 rhe principle in The 
d Rr"tJ t.: i5 rcally 10 orde r a Slay of procC'('dings on lerms. which is nOl permissible under a 

staliHe requiring a mandatory stay of procecdings. I do not agree. A stay of p roceedings 
on lerms occurs where a stay would only be effeCl i\'e if a certain condition is rulfill ed . cg 
thc provision of securi lY in a certain sum. Out o n Ihe principle in Thr Rrna K Ihere is an 
uncondilional slay of proceedings. All thil t happens is thai il leaves the warmnl of arrcsi 

unafT~cl ed. 
e Nul. counsel for the shipowners referred to a dec ision oflhis co uri in Pac,-" \. "at'PltlJr'r 

f 

g 

h 

i 

& NtUrrmlltl" GmMI [1981] I L1oyd's Rep 301. Thai casc has, however, no bearing nn Ihe 
principle in Tht' Rella K, which was apparen ll y no! ci led [0 th~ courl , being concerned 
1101 wilh Ihat principle but wi lh Ihe effeci o flhe words ' incap.1Lle of bei ng performed ' in 

S 1(I )of thc 1975 Act. 
Finall y. counse l for Ihe shi powners submilled Ihat under the principle in TIlt Rrllfl K 

the ~ffec( is t hat, despite a stay of proceedings, a vessel can be arresled or detained under 
arresl . and all sorts of st~p5 will be rak~n in con~quenc~, ~g Ihe vesse:! will be in the 
custody of the marshal, he may have to sc~k dir~ctions from ,he COUri and the parties 
may have 10 arpear before Ihe COurl on applica tions ror direclions. all of which, he 
subll1ilted. were inconsistent with a slay of proceedings. J do nOI, however, find thi s 
argument pcrsuasiv~, because the ve~1 h arres ted or retained as security, and Ihe sc(uri l y 
h being adminislered not in relalion (0 the arbilralion proce~dings but in relalion 10 a 
possiblt judgment in the action in Ihe ~venl o r Ihe slay o f the proceedings being Iifrt'd. 

11 follow5 thai I am unable to ac(cpt any of counsel's criticisms ofTht' RtPla J.: principl ~ . 
I for my part find Ihe reasoning of Brandon J in Tht Rnlll J( penuasivC'. and. for the 
reasons set o ut by hi m in his judgmenr in lhal (ase, I respectfu ll y accept the princip le as 

slaled by him as being well foundr:tI . 
II is. of course, true Ihal in Tlu' Rtnd K the qllestion was wheilier it was poss ible inlhe 

cvent o f a stay o f procecdings to relai n securi t y Ihal h .. d already been obldined. whereas 
in Ihe present case the queslion is wheth~r, if II lila)" or p roceedi ngs is ordered. Ihe warr.1111 
of arrest shall stand unaffcc lcd so Ihal il ("a n he exeClued by the marshal in Ihe e\,~l1t of 
Ihe vesse l coming within rhe jurisdiction of Ille rourr . I can, however, sec no relevant 
distinction belween Ihe tWO cases. If tht principlc in TIlt' Rrna K is we ll found~d, it is in 
m y judgmenl equally applicable in both cases. If it is <lrplicable Ihe ttTect must be thai J 

warrant or arrest alr~ady issued but nOI execuled will nOI be stayed and Ihal securil Y 
already obtained by Ihe execulion of the warranl of arrcst o r otherwise will not be 
released . 

Before I lurn to consider whelher on Ihe evidence lhis is a caS( wher~ Tht' Rttla t.: 
prinriple should be applied, I should britny rnen~ion on~ olher argum~llI .a~vanced hy 

1 

i 

" 
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, 
of arTl'S! did not disclose the fan thai Ihe~ was an arbi'. dau~ at wool bill of 
lading, there had not txt n the full and frank disdosUi hieh is ~quired on ex pane 
appliGuions 0(,hi5 kind. and on that ground also the arrest should be set aside: see Tht 
Andria. In my juJgmcni. Ihis arg ume nt is withoul substance, as appears from the 
judgmem in thai case. There an arrest was set aside because the aflid.J..,il 10 It!ad the 
warrant failed 10 disclose Ihal al ,he dale of the affidavit the parries had entered inlU an 
ad hoc arbi lnu ion agreernenl for Iht' resolution o f the very dispute which WaS Ihe subject 
maller of the action in rem and Ih31 the panics were actively pursuing arbilriuion 
procecJings under that agreerncnI . In such circumstances the COUrt would , had iI been 
aware of those faers. have declined to clIercise irs jLirisdiction to issu~ a warranC, unless 
( .. CIS were also deposed to (which 111<"), were nOI) hringing thc casc within the principlc 
In Tht Rt"d ~:. The rrcsc-n l cast" is, however. nol such a case. It docs nOI follow Ihal. 
~rall!ie dltre is an arbilrnlion ,lwet' llIt'nl . eg (as htrt:) an arhi lralion dallsc ;n a hill of 
ladillFt. IhAI a~r(,(,llIelll will be invnkl'd fm Ihe purpose' nf deciding a lli sPIIIt· whirh h.1S 
aris('n under il. and so. as is poinlcd (!til ill the judgment in Tht Anllria L 19R4J I 1\11 ER 
1116 al 11 35- 1136. [1984) 2 WLR 570 at 580- S81, 'he merc fa ci thai th~rc is an 
arbi t ration agreenu:m dots not of itM: lf gt' nerally pr~c1ude a l>arty of the agreement from 
bringing an action o r, in the case of an ;1c lion in rem, procuring the arreSI of a ship. I ca n 
discern no lack of disclosure in the affidavit to lead the warrant in the present case. 

I turn then to th~ queMioll whcther, on the evidencc, this iss" appropria te case for Ihe 
app lication ofTht Rt't1a K principle. The evidence discloses the fo llowing sta te of affairs. 
First, the shi powners can oblain no assislance from rheir P&:I Club. because lhat club. 
Ih~ Oc~anus. is in sevt: re financial diffi culty and indeed is al presem the subject of 
winding-u p pron::t:dings in &rrnuda. So Ihe possih ilil y of club suppon , ass uming ,hal 
Ihat facto r would in any event he relevant . can be rej ected .. s ou t of Ihe qlles tion in the 
present case. So far as the shipowners them selv('s are concerned, it appedfS from Ihe 
evidence that they own two s hip~ . The Tuyuri herself is stated by Ihe shipowners' 
soli citors 10 have a sound , ope n m<1rkel vallie of abo ut SUS7oo,ooo bUi she is subject to 
two mortgages: on the firsr . ov('r Rill French francs are still oUlstanding, and the second 
appears (0 IX' for a sum of about SUS710,OOO. The OI h~r ship. Ihe Vaguari, was purchased 
at some uns~cified dare for SUSI,SOO,ooo, but il appears (hal SU5840,ooo of her 
purc hase price is sl iII oUlStanding, presumably on mongage. In addition, SU5170,ooO is 
owed by the shipowners in respect of hunkt:rs; Oceanus has unpaid calls in Ihe sum of 
SU5413,000 in respect oflheshipowners' fleel , of which SUSI 17,000 relates 10 the Tuymi 
herself. though we are told that these ca lls are the subject m ailer of a dispule between 
the shipowners and the club; and there are cargo cla ims which have I u be di rectl y 
attended to by Ihe shipowners owing to the failure o f Oceanus. II is sca rcely surprising 
that in these circumSlanc~s the shipownrfS have slaled Ihalthey recognise Ihat the cargo 
owners will not find the position cfl{ollraging. ahhollgh they have expressed hopes as to 

I he rmyment of these debts and as to the fut ure when t he), emerge from Ihe m ust dilli cull 
limes in which Ihe shipping induslry now finds itstlr. 

As counsel for the shipowners pointed OUI, Ih is is not the rase of it one.ship compa ny. 
where the single ship is likely to h(' di spmed of 10 defeal Ihe cla im. Btll Ihe al'plkable 
t ~s t is whelher, if Ihe plainlifT !Ohould uhlai n an award in respect of the full amounl of 
that claim, the d~fendants might well be unable 10 sa tisfy it. I feel bound to conclude 
that . on the evidence now before us, tlla l teSI is indeed fu lfilled. J should add Ihat in 
reaching that conclusion I have taken inlO ac(OunI alimital ion fund established , 1 believe 
in Antwerp, by m eans of an AFIA bond. 

It follows, in my judgmenl, that on the ev idence in this case Ihe Rella K principle is 
arrlicabl~ and that the warrant of arreSI should not be stayed but should be allowed 10 

$land 10 he: ell(cuted as approprial e. For these reasons I ,""auld give I~ave 10 appeal illld, 
treating the hearin~ of the renewed applicalion for leave as Ihe hea ring of the appeal , I 
would allow the appeal a nd reverse the judge'S order in so far as il imposed a slay on the 
uecution ofi he warram. 

I should hefore concluding Ih is j\1d~mt'", refer to one other argument advanced by 
I " , ' •• • • 

" 

I b 

' e 

' d 

, " 

I f 

, 9 

A h 

j i 

, .. ' ~ , .. '" ... , ..... , .. -.~-.. - - " --, 

scr<ws bill of lading. ~ ' as Ih< cit under ,hal bill of lading is concem<d, Ih< wril 
and the wamnt were I . .o!d first. and the ad hoc submission to arbitration Glm~ later. In 
his argu ment on th is poin t counsel focused on th~ opening words of s I( I) of the 1975 
ACI. which rtads: ' If any pany to an arbitration agreement to which this section applies 
... commences any legal procttdings . . .' It follows, submined counsel. Ihal the 
lu~(tion onl y applies where, at the time of the com mencement of the proceedings, 
that pany ... at alrrady a party to the relevant arbitra l ion agrftmenl. This was not: so in 
re5fl«1 of the SCTtv.., bill of lading. Accordingly,s 1(1) had no application 10 the claim 
Und(!f .hat bill of lading and the~ should have be~n no stay of proceedi ngs in rn-ptct of 
if. This submission raises Ihe question of the mt:aning 10 be giv~n 10 th(! word 
'comm(!nces' in the subsect ion. Otlghl that word 10 be read as relaling only 10 

comm~nc(!ment of procectl ings by a ptnon who is then party to th(! relevant arhitra tion 
proceedings? Orought II to be read as refe rring tocomm~ncement at any lime. including 
commencement btfoft Ihe arbitration agrrcmen t has been made? An absolulely lit(!ra l 
construC1ion favoun th~ finl approach. hut regard 10 the purpose of the subseclion would 
appear 10 favour Ihe second approach, btcau~ il is not apparent w hy tht: court's duty to 
Slay proce~dings should not equally apply where an arbitralion has bttn en tered into 
after proceedings hav(! been commenct:d. I am inclint:d to prefer tht: latter approach. 
There is however herr an ambiguity, and since th(! 1975 Act was passed (0 g ive effect to 
thc New York Convt:ntion on tht: Recognition and Enforcement of FOft: ign Arbitral 
Awards (TS 20 (1976); Cmod 64 19), it is legitimatc in such circumstances to have regard 
10 Ih< nealy : st< ThtJadt. Tht Esc!","tim, ErlMwil (o"",,m) vJ"dr (o,..rlm), Erk",,;1 (c"rgo 
o"",,m) v Erimir"m (OWrIm)[ 19761 I All ER 9'0, ( '9761 I WLR 4JO. Ankl< II of Ih< 

treaty provides as fo llows; 

'I . Each Conlracting Stat~ shall recognize an agrttm~nt in wrillng und(!r which 
the parties und~nak~ to submit to arbitration all or any differt:nces which hav~ 
ariS(n o r which m ay ariS( be:tw(!en them in respect of a defined legal relationship, 
wheth~r contractual or not, concerning a subject maUt:r capable of st lliemem b)' 

arbitral ion. 
1 . The term "agreem~nl in wri ting" shall indud~ an arbi tral clauS( in a conlract 

or an arbitration i1grt'ement, signed by th(! parties or contained an exchang(! of 

leiters Of telegrams. 
3. The coun of a Cont racting 51ale, when S(ized of an action in a maHer in respect 

of which the panies have made an agreemem within the meaning of this anicle. 
shall. atlhe request of on~ of the parties. nfer the parti~s to arbitration . .. ' 

Thai article shows thai under th~ Ir~aty the court 's dut y to refer Ihe parties 10 arbitration 
arises when S(iS(d of an action in a matl~r in respect of which the panics have mad~ an 
arbitra l ion agreemen t. It is nOI limit~d '0 ca5(::S where aflt:r the panit:s have made such 
an agreement the COllrt becomes seised of tht: aClion or malter. Recourse 10 the trt:alY 
Iherefore favours the second approach. w hich I myself hav~ felt inclined 10 accepl as a 
matter of construction. In th~S( circumstances. I wou ld reject tht: lilera l approach. and it 
follows thac I wo uld, therefore . reject the argument of rounS(1 for the ca rgo owners on 

this paine. 
For the~ reasons I would not inlufere with the judg~'s order staying ,he proc«"dings 

in rda tion to the screws bill of lading as well as the wool bill of lading. I would only 
allow the appeal so far as it relates to Ihe stay of execu tion of the warrant of arrest. 

ACKNER LJ. I agree, and Ihere is nOlhing Ih.1 I can us<fully add. 

I..I.'II\'t' l C' a",.'t'II' grtllll t"d . Apr't'al allf.lwt(l so ffJr tIS rnaftS 10 stay (If t'Xt'fllliot1 of "'tIrrat1t (If 
arrtsl. Lea,'e 10 arl1t'al fo '-'oust of Lords rtfllMd. 

Solicitors: Clydt &- Co, Guildford (for tht: cargo owners): 'nct c!r Co (for Ihe sh ipowners). 
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:-IATIO:-IALjl!OICIAL DECISIONS V.I77.1 

1 i7. UNITED KINGDOM: COURT OF APPEAL, CIVIL DIVISION _ 
6 April 1984 - "The Tuyuti" 

Effects of an arbitration agreement on judicial proceedings - Secu­
rity for giving effect to a judgment for the case that arbitration does not 
reach its intended effect - Arbitration agreement concluded after com­
mencement of judicial proceedings 

(See Part L B. 1) 

ROBERT GOFF LJ (delivering (he tirst Judgment 3( the invitation of A.ckner LJ). 
There IS before: the coun;1 renewed application by the plainnffs for leave: to ap~al from 
.In order by Shecn J dated 20 March 1984 under which. on rhe defendants' applicatioll. 
he stayed a ll furl her proceedings In [he action pursuant (0 S I of [he ArbirTiilllon .~ct 1975 
and fun her ordered thcu there be a slay of execut ion of the warrant of arrest iss ued 10 I he 
aCllon unt il fun her o rder. He refused leave to appeal. 

For reasons wh ICh I shall explain in a moment, the plamtiffs' application for leave 10 
"ppeal ag,l msf the order o f a sta:-, under S I of Ii'll' 197 5 .\(1 IS restricted to o ne limned 
poi nt. It IS against the o rder stJYlIlg Ihe /''l:ecutLun of the 'Adrrant o f arrest Ihal their 
appilcallo n IS rmmanl ~ d lreCled. The) ,lp :'ean:J before Ack ner LJ a day or IWO ago and 
he thcn adjourned thC" maner fo r conShJeratl o n by IhlS Court. We heard ~ubmiS5lon::. 
yeslerda). fo r wh ic h lA-e are much InJeb ted , and we dedded [0 gi \'e Judgment 
Immedlatel~' because Ihe relevant ves...el is duC' to eTHe r Ihe j unsdlCtion of the (ourt In 

the next fe w da~'s , and l>O Ihc ~uestlon whelh('r d u: .... arrant ofarrt;~st sho uld be subJt:( 1 to 

c1 slay of (;CCCUlIon has a::.sumed w me urgency, 
The maI le r anses as follows. The plaintiffs .... c: re the owners of cargo shipped on Ihe 

J efcndants' ship Tuyutl (which I shall refer to a::. ' ,he vesscL.1I \10nrevIJro. In UrugU.1 Y. 
In December 1 U82. I shall refe r 10 Ihe pl.unttffs as the (a rgo 0 .... ncTS and lO Ihe defenJ.tnl s 
as ' ,he shlpn .... ·Tlers The ( argo was a general cargo. We are concl!rneJ 10 the prescnl case 

~ q uant l l v or' screwslOdJed in twO con tainers shipped under a ~Inglc bill of lading, desllOeJ~ 
..1.l WI! h a quanlll Y 01 wool shlooed under 38 bilb. of lading destined for Liverpool, and a!:t. 

fo r ROllerdam . The cargo owners clai m that the wool . part of which was off-loaded to 

)paln dnJ Ihe remainder dIscharged ,1.1 RonerdJm. was discharged in a damaged 
(Undll ion. dnd Ihat thiS dJmage was duc: to the unsaworthtn~ o f the vessel. arising 
from tht' state of Iht' holl ch co\~rs .1Ild the aJpuni stow_gc: in the holds of othe r cargo 
\.\. hl .: h \~ .I:. .\opo1ltancollsl ~· mmbusllble. The COnldlne:rs o f saews were lost ove rboarJ In J 
~tunn 

Tht' ".J r-.::o 0 \\ 1lL'T~ ... J.1II 11 111 r ... ·:.po: .... ut'dle J.lITl.o/.ttc 10 the \\001 JrnOUniS 10 about 
Sl ~..: .. . I . l .mJ Inr Ihl' 10\:0. (, ( rill' \. rn\,j, IO.lhtuli S US-l C.':H:~O. E.h.h o(the hdls ofl 'ldlll~ 
un.;"" r \ ' 1I1dt IIh' \\ 001 \\ ,1\ \h1J'I~d \\,b HI t he' ).IOIe fo rm .mJ (OIll Jln('~l oi ,' I,lUSe' 
p.lr.JUlIlUIlt d .! ,mJ.I )()-(;tlieJ JUTt~J I .:tlcm cIJUS!.' d 31 \.\. IHch provided Ih.u the bill 01 
IJJIIlt:: !>hOlllJ bt· ~o\ancJ b\ I.n~hsh 1..1\\ dnJ 1Il ... ·luJc:J J London JrbliratlOn clJuse, The 
bill 0 1 IJ ... jll1 ~ ul\~kr \\ hl.:h Iht.: ~.:rC\\ .\o \\ac shipped .:onlJlncd no olrburJt lon d.lusc. bUI 

"' ''nldlncJ In ... ·\clmIVl·1LJTtsJ, ... ·llon clJ use unJer \\ hlc h dIsputes \';ere to be referred loa 
d lllrt 10 the .:ountr~ .... here tht' ( ,Imer had hiS rnnClpal place o f bUSiness, whIch was 
L'ru~uJ\ . JIlJ ,hJt I he rroper b l,\ TI t' t he ... omr J(I \\ J S I I'll' Id .... ot' L'rugu3). 

* The text is reproduced fr om All England Law Reports, Vol. 2. p. 546 ff. {1984} 
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rIl\' \\1)011 ~.lrg(! \0. •• ' JI .. dl.lr)o!c~i III j.lnu.Jn 1.:I8j. Tht' on(, ·\(".lr 111l'le limn . .... lIh 
t· \l l'n'> ltm~ , \\J .~Jue ( t)c .,(plrc tJ ll r - ft'bru.Jrv LQ~ .l . ()n \1 lanuJr\, rU~.llhe l·dr~oo .... ners 
I"ul·d their \\ ,It In tiLe J.:ll0n. Jnd on tnc SJmr da\ Ihe cargo o\\ ncrs 5011cllors obtained 
. 1 \\.lLr .. ll[ rOlr il lt' ... rn:~1 of tile \'e~Sc:1. She holS not ~et (Onte wllhln the Ju nsd lcLon o([ne 
\JrlllrJ II, Coun , JnJ ... o the .... rll h.1~ not been se rved. nor has Ihe vessel been arn:slcd . 

f tu \\ c\er. ~ull(llor~ .1 C1lng on behal! of lhl: shlpownen: discovC'red thaI Ihe writ had been 
IS.'iIlCJ TIIC'~ Ihen \'olunlar11~ liled oln olcknowledgmcnl of se rvICe on beha lf o f the 
"h lpn .... ncr .. , .1!rhough no \~ rn had been s!.:rvcd. The ir purpose \0 so doing I shall explain 
In oi 1lI01nCIH . 

On 1- h=bruarv 1084 . in o rde r [0 protect the time position ha\' lng regard to Ihe 
oIrburallon clause 10 Ihe wool bill s o f lading. the ca rgo owners' soiicllors nom mated an 
arbitrator. The oIppOln lmenl "" as expressed to be in respeCt of both Ihe wool bills o( 
!.JJlng JnJ Ihe scre .... s bill of 100dmg. and was al so expressed to Ix without p rejudice to. 
Inter ahol. cJrgo clalma m 's rights to arrc.::sr anv of the sh ipowners' vessels. On 2i Februdn 
the shlpo .... ·ners ' soliCItors responded. nom mating .10 arblfr .. tor both unde r the wool bills 
of lading .lOd under (he sc rews bi ll o flJ di ng. 

On 1 March the shipowners Issued J notice of m ot ion. asking fo r J stay of proceedings. 
Th iS WJS served on I J March. Argu ment tOok place befo re Sheen Jon 20-2 J March and. 
JS I have reco rded, he delive red his judgmem on 29 March, T he shipowners applied for 
a sea )' of proceedings under S 1 of Ihe Arbitra t ion Act 197 5 and. if necessa ry. an order 
seltl n~ aside the ..... arrant of arrest.nlis common grou nd Ixtween the part ies thaI the 

l wool bills of lading conta ined a non-domest ic arbm adon ag reement. to wh ich s I of the 
~ 1075 '\ct applied. The screws bl11 of lad ing con r,;u ned no such ag reement. Even so. by 

virtue of th t' nomLnJllOn of the r3flLeS ' arbit rators. there has com e imo eXlSlence an ad 
hoc arbural10n oIgreement In respect of the dispu te w hich has arlscn under th t" screws 
bill of ladlilg. t~lOu~h there I~ a ~pute whethe r s I 01 the 1975 Act applIes In the 
( IrCUmSlances olthc:presenI CJs(" ,\ L.-:.:. ..... 0 .. ;J - .~ "'~I..!:Jo;J 

It .... 111. r ,htnk. be: helpful If'jithlS siage r set out the prnVISlons of S 1/1 ) and ( l ) of t he 
197 '5 :\n : 

L 'Sra\'l"8 n"ll rr pro.:t'e'rimgs what' r~fly rruw.s ar/lHfdllon agrt(mtnfs.--{ I ) If an y par" 
to an 3rbilral1un ag reement 10 which , h is seCtIon app li es. or a n ~ person clai m ing 
th rough or un\lcr him. commences an y legal proceedmgs In any court against any 
othe r pdrl~' to the agreement. or an y pe rsun cla im in,g t h rough or under h im . 10 

respect 0 1 any maile r ag reed to b~ referred . Jn~ pa rt y to the proceeJlIlgs may oil any 
lime after appearance. and befu re delivering any ple.Jdtngs o r lak ing any other steps 
III (he proceedings. apply to I h~ CO Urt to stdY the proceedings; anJ the cc urt. unless 
sallsfied that th~ arbitra llon agreement is null and VO id . inoperati ve or Incapable of 
being paformeJ or th.1I there I~ nOI In faCt any di~pute between Ihe pa rties ..... lth 
reg3rd III Inl' malll.'r J)!n:ed to be referred. shall makt' an o rder sta~ln~ the 

p rCk:e:cJi n~ . 
( .1.1 TIllS ~Cllon applies to any arb ltrallon agreement which IS nOI a domesl1c 

.1 rbllrJIIOn agreement ; and nClther sectton 4 ( 1} of the Arbltrallon ;\ ( t IQ50 nor 
~t:Cl lUn J o( I he -\rbLt ration All I ,,"on hern Ireland ) I Q J i shall app! \' !U oill .Irbll rallon 
J~rcl'Tllt' OI to \\ htrh Ihl~ S('(ll01l.1pphes.' 

J I1l't'J nllt n ·'·l· r I I') ~lI b-ss ( \ ) ,IT\J {J I. 

Till' :.1111"1 " nt:r,' ,l pplt (.Jt,un (or a ... tJ~· \~J S mJJl' unJt' r IhJI ).(· ... IUl1"'i . ) nlU~1 111..1 \\ 

1.'.'(r!JILl the l'urpo)C of Ihl~ ~h lpo"" ner .. 1\1 entenng d \ o luIlI.Jry .lckno .... l!.:dgml' lI t 01 
~l'r ... h.:e, Tll1~ \\JS to ma)..e \\,:hJI has txen cOIlleJ.l ' pre~mplI\'e slnkc ', Their purpok' ..... a!> 
tu pu t them~lves In .1 ro~ l llon 10 make an .1ppllCJ tlan for a stay of prOl.:eedlngs under s I 

uf the 1975 :\('1 before Ihel r vessel olrrlvC'd wllhin (he JUrisdiCtion of Ihc: (oun . so Iholl 
Ihe\' could ob tam In o rder which would dfecllvc!\' fruze Ihe wan-ani of oIrresc before 
the \'c~:K' 1 \\JS JrresteJ. For the (argo o .... ners c~unsd hJS wncedeJ. flgh d~ In 111\ 

op lllion . thJ I Ihc t'fTn:1 o( the Rulc:~ o( the Supreme CO Urt l in panl( ular O rJ l O, ri o. 
Ord 10. r I ') ' anJ Ord i5. rr I . J dnd H ) IS Ih.11 Ihe shlpo .... ners d,,:i by thiS step PUI 

I hem~el\ c~ In Ihe rom Ion o( Jefendants 10 .1 n action In person.lnl In which pr()(eedmg~ 
Jrt' Jcenll'J 10 have been scned, and :"J Ihe\ d id. by Jckno .... l(."dglO~ scn' lce . en~bl(." 
I hl·tn~(.'h n In 111Jkt.' In arrll\·.lIlon unJer ~ I or" I he ! 9 i 0; ; \1..1 . 

\ lnreovt'r. If the 
ht'en successful. Be. 
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NATIONA L JUDICIAL DECISIONS V.I77.3 

\l'lI"'CI\~'r. Iflhe Jensloll or tru: J uJ~e IS rlghr , the shipowners ' pre<mpllve strtke has 
hct'n ~ul(t's!lflJl Befon:- Ihe Jud~e Ihe followln~ Issues arose . The first issue ""'as ..... ·helher 
IH' ~ hnulJ grail( J mandarory slay of the proceedings. l,s to thaI, CQunSC'1 for the cargo 
0 \ \ ners ~uhmllted to the Judge, first. Ihal no sta~ should be granted In respect of the 
\ 1011 111 u lld~' r rhe \\ on! hills oflJJl ng because on the eVidence the shipowners were In such 
tlll,ln , 1,,1 Jtlllndl~ {hJ! rht", ""C'rr: unable to s,,)(tsfy any arbnral10n a ..... ard which might 
he' IIl.1d,-' ... g.uml Iht'In , ..... nh rhe effeCl Ihat rhe arbllf.3l1on agrecmenl was incap.ablr: of 
hc,'lng pt.- d o nned '01.'11 hln t h~ \\ ords In s I of the 1975 ,4,Ct and, SC'cnnJ, thu, as regards 
I Ill' Sc,' rc\, s btll of lad mg. s I of the 1975 .~Ct w~ n01 apphc~ble because proceedings were 
\ ommenl'eJ before Ihe p.anles enlered IOto ,he ad hoc arbuf3lion agreement . The judge 
re!e(led rhe first of these submissions and counsel has nOI sought to pursue Ihe point 
hcfurt: thlll (Qun . The Judge .3 1.50 reJeCled the second submission on Ihe ground that on 
the form of Indorsement on this putlcular wrll it was not possible 10 distinguish the 
, IJlm of ont' rlainoff from the claim of another. So ,he resuh was that the Judge granred 
J Sld\ of proct'edings In respect of all claIms under s I of the 1975 Act . 

He thc:n proceeded 10 consider the pc>S1!IOn as regards Ihe wnranr of .3rrest. The judge 
rr:Jt'cted .In arJZument of I he shipowners t hal the effeel of an order for a stay of proceedings 
"as th':l1 the walTant cou ld nOi be executed, and SO the quesuon Then arose whether an 
()rder should be made slaYing the executIon of Ihe warrant , For the cargo owners counsel 
advanced IWO reasons why no such order shou ld be made. His first submlSllon was Ihat 
,hi:' COUrt has power under s 12(6 )( j' ) of the Arbitr.uion .4,cl 19,0 to ~rmit or order Ihe 
drrest of d ship for the purpose of obtalOlOg SC'curuy 10 an arbitration. HIS second 
submiSSion ""'as Ihal Ihe CO Ul'l has power to permit or order the arrest of the ship on Ihe 
C\ Idence before II 10 secure a JudJZmem In the <lCllon on I he prinCiples sl.3l~d br Brandon J 
In Tnt' Rrl1Q k' r 1979] 1 All ER J97, ( 197Q J QB } 7i. heca use II apJX'arcd r hal Ihe shIpowners 
m,~ht \\ dl he unable [0 lIo1 t Isfy an Jrt'lllrJllon ,I\\')r,i dnd , In I hat evt'nI , rhc l'arl'o 0\'- nc-rs 
migh t hnd It neCCSSdrv Ie' II1vnke the resldudl ' un"cliclton 01 Ih<: \dmlral,,' Court I() lifl 
th~ 51.1 \ ' and allow Ihe aCllon III rem 10 r rocec-d. The Judge rt'Jected both these 
~ ubmlsslons, and so ordered.3 slay of executIon of the ""'.3rrant of arreSI . The pre<mptive 
srnke. therefore, succeeded, 

Thi:' cargo owners. In seeking leave 10 appt"31. :"ubmit thaI thc Jud~c ..... tlS wrong in 
rt"Jecting each of Ihese IWO submiSSion. The first of the twO SUbml~!lIOnS I c~ n deal wllh 
hnefl~ , Secllon 12(6 ) of the 1950 ACt proVides, so far as male-nal, as follows : 

!.. 

'The High Court shall have. for the purpose of and In rr"lation to a re(('rence, the 
same power of making orders in respeci of .. , (f) securing rhe amount In dispu te 
In the reference ... d.S It has for the purpose of .3nd in relation to.3n acrion or maHer 
In the High Cou n .. .' 

The subm ission of counsel for ,he cargo owners before Ihe judge, which he repeated 
before us, was Ih.11 the power to Issue a warrant of arresl under which the Admirahy 
\larshalls commanded to execute the warranr by arresting the ship constitutes.3 power 
of the High Coun of making an order securing Ihe .3mounr in dispute within th is 
subsection , l, sim ilar submission was considered on two occasions by Brandon J, first in 
Tnt' GC'ldt'n Trllaa, Dalr(mar Sdlt'q'\'.UJ r f ,\IlJcllS4.-haprlJ BV \' C"idt'tl Tr-ada (,'u·nt'r.s) [1974] 
1. .l,1I ER 686 dl 61J5, t 19i5 ) QS 348 al j')8 and second III Tht' Rt'nt.l ,., r 19iQl1 :\ 11 ER J97 
JI .J I d. ( 19 i9 J Q S 3ii.l! ~o 8 , On cach ()(caSlon the submISSion was reJeclcd b~ him , 

I lu rn ~I ralght to lilt' Rt'tla ,." \\ here Brandon J hdJ IhlS W S.l~': 

" was unable to accept the basic Jrgument wllh regard 10 s 12{6Xj' ) PUI forward 
(or Ihe chart erers In T ht' GoJ.lt'n Trlldt'r. because it "pre.3red 10 me Ihat . on the true 
(on5rruerion of thai proviSIon, It Jld not cover the arresting of a ship, or the keepin~ 
of a shIp under arreSI, In Ihe exerCIse of Ihe cuurt'S jurisdiction 10 rem at .3 11. The 
proviSion re fers to the power of "makIng orders in respeer of . SC'curing the 
Jmount In dIspute". ThiS did nOt seem to me 10 be appropnate l.lnguage 10 describe 
t h(' process of arrest In In a.::tlon In rem, because such arrest does nOf resull from the 
making of anv order b~' the coun , bUI from the part\' concerned himself causing a 
"" arr.3nT of arrest (0 be Issued un~ier RSC Ord ~ s. r " subJecr 10 the requ irements of 
tn JI rule. The malters 10 which Ilhough! Ihe prO\' ISIOn did relale ""ere rhe coun 's 
PO "" e~ of secunn~ JmounlS In dlspUle In \ anous other W.3VS, fo r instance bv 

, 
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making orders under RSC Ord 19. rr lU ) and 6. I still think ,hat S Il{6Xf> does not 
cover dle arrestlOg of a Shi p, o r the keepmg of a sh ip under arres(, In rhe: c:xercise of 
the court 's jurisdi ction in rem . II follows th31 I am equally unable [0 accept (he: 
extended argument as 10 the effect of thai provision PUI forward for the: ca rgo 
o wnc:rs in the present case. The: POint Involved in (he extension itsc lf. hownl:r, IS a 
separate one, and I shall return to it shonl y,' 

This reasoning was followed and aP..E,lied by the judge in rhe present case. and I nnd 
myse lf to be in 3greement with h im.~ 1 must confess thaI it would nOt have occurred to 
me to descri~ the jurisdiction 10 issue a wamlnr of arrest as a power of the coun of 
making an order securing rhe amount in d ispute. J would describe: it as a pow~r to issu~ 
a warrant, th~ warrant being f3th~r an instruction [0 [h~ marshal than an ord~r in [h~ 
sense in which the latter word is usually used in interlocutory orders of the coun. 
especiall y having regard to the orders listed in paras (d) to (h) of s 12(6). relating to such 
mailers as security for COStS, discov~ry and so on. L..agree -with-Brendon-tthat-s 12(6X/) \ 1 
relates to the coun 's powers under such rules as Ord 29. rr 2(3) and 6, and that it-docs 
nOf, on irs true construction, rcf~r to [h~ jurisdiction to issue a warrant of a~:' I can sec 
no ground for interfering with the judge's decision on this point. -

I tum then to the cemral point In~e case, which is concerned with the principle 
enunciated by Brandon J in Tht Rtna K.Ehe quescion of the Admiralty Coun's jurisdict ion 
to aTTest a ship or to cont inue such an arrest in relation to arbitration proceedings was 
recentl y considered by this COUrt In Tht A "arllJ [19841 I All ER 1 126, [1984] 2 WLR 570 .• ••• 
tt-m"ay hetp-to-pu{ t he--ptiffl:.~n..IhC' Rma..X il i itS CUi I eexi if I fi i st referro Th~ j udgmenl 
m .. :Fhr-1'huiu4 .. In that case it was held that. 3lthough thc only prerequisite to the coun's 
Junsdiction to issue a warrant for arrest is that a writ must have been issued in an action 
to rem. nevertheless the court should not exercise that jurisdiction for the pu~ of 
providing security fo r an award which may be: made in arbitra tion proccedin~ The 
relevant passage in the judgment of the coun in Tht .-{"drid (1984) 1 All ER 1 116 at 
I 1)4-1 13 5. ( i 984] 2 WLR 570 at 579-580 ~ads as follow6 : 

'The mere fact that the dispute be:tween the panics falls within the scope of an 
arbitration agreement entered into between them does not of itself generally 
preclude one of {hem from bringing an action. Accordingly, the mere ex istence of 
,10 arbitration agreement will no t of itself prevent a pany from issuing a writ, or 
serving the wri t and {i n the case of an action in rem}, procuring the arrest of the 
ship, or otherwise proceedIng with the action. But the arbitrat ion agreement can. of 
course, have cenain consequences. For example. if an action is begun, the other 
pany may appl y for a sta y of proceedings. Generally speaking, the court 's power to 

grant a Sl.iY in such a case is discretionary: though of course: in cases falling within 
s t of the Arbitration Act 1975 the court is bound to gram a stay. Again. if a party 
aCllvely pursues proceedings in respect of the same cla im both in the coun a~d in 
arbitration. his so proceedmg may be rega rded as vexatious and an abuse: of the 
process of the coun ; if so, the coun ma y. in the exercise of its inherent power 
requIre him to elect in which forum he will pursue his cla im : see Th( Cap &n [ 1967 j 
1 L1oyd's Rep 5J). Nex t. let it be supposed that. bc:fore the COUrt has granted a St.1Y 

of proceedings under t he .~rbirr.Hion Acts, the plaint iff has obt3ined security by the 
urest of a ship in an aerion in rem. Ir the stay is g ranted in the e xercise: of its 
disc rerionarv power under s 4 of the Arbit ratIOn Act t950, [he court may require. 
as a cond ition of grannng a stay. Ih.:u al ternative sccumy should be: made available 
10 secure an a",a rd made Ln the arbitrallon proceedings : seC' Tnt Golde" Trad(T. If a 
mand3tory SI.1 Y is g ranted under s I of the Arbitration Act 1975, no such tcrm COln 
be Imposed. But it has been held by Brandon J that. where it is shown by the 
plaintiff thaI an arbitration award in hIS favour is unl ik.ely to be: satisfied by the 
defendant . the secum y aVOIdable In the action tn rem may be ordered to stand so 
thaI. iflhe pla intiffma)' have chcreafler 10 pursue the action in rem (possibly usi ng 
an unsatisfied arbitr.Jl1on award fo r the purpo~ of an issue e:iloppel ) the securil), 
" '111 remain a"'.!llable In that action : see nl( Rma 1\ . (We have not had to consider 
the principle tn Iha t case, and we h(! .... e nOt heard arguments on [~point; however. 
" 'e proceed on the baSIS Ihal lhal prinCiple is sound. ) However. on the la\\' as it 
stands at prese nt, the court'S Junsdi('l1nn to arrest a ship in 3n action in rem should 
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);ATIONAL J UDICIAL DECISIONS V. 177.5 

n OI be exe rClscd for the puqJ\J~ ofprolr' lJlng ~(' ( unt:-' t UI .. ~. Jv,.1rJ I,I,' hl(h IIIJ\ IX' 

n~ade in ubirratlon proceedings. ThaT IS slmpl~ IxGluse the purpose oi tht' t'xern~(' 
at the JunsdlCllon IS to prolr'lde SCCUrlT Y In respe(1 of Ihe ,Kl lon Ln rem. dud nt)l Iv 
provide S(curuy In some other proceeding ... eg arbu rallon proccedlllgs. The tlme 
may well come when the law on this polnl mOl \' be changed : see 5 16 of rhe CI \ t! 
JUrisdiction andJudgmeOls ACI 1982.. which has how('ver not Y(,I bc('n brough, lnlO 
force. But (hat IS not yet the law. II follows Ihal. If d plalOuff ," vokes the JU rlsd ll'tlon 
of the coun to obtain the arrest of a sh ip as security for an awa rd in ilrbitratlon I 

proceedings, the court should nor issue a warrant of ar~t .' 

II IS the principle in The Rma 1(, summari5ed in the passage I have JUSt read. which tht 
cargo owners have invoked in the present case. In The Andria this coun declined to 
express an y opinion on the soundness of that prtnciple. whICh had nOI been conSIdered 
10 argument before it. It is necessary to turn to The Ren.a to: itsel f to find a StaTement of 
(hat principle. and the baSIS on which it was form ulated. Brandon J there drew a 
distinction between the choice of forum for the determinal ion of the merits of the 
dispu te: and the right to security in respeCt of maritime claims under the Admiralty law 
of this country, and poimed OUt th,u this distinction had been recognised ~nd given effect 
TO by the way in which the (oun had exercised its jurisdiction in relation to fore ign 
Jurisdiction clauses and in vexatton cases. He continued ([ 1979) I All ER 397 at 415. 
[ I979)QB 377 " 404-40 51: 

' If this disti nction between choice' of forum on the one hand dnJ nght TO se(U rtl~ 
on the other is recognlscd and given effeCl to in foreign junsdi..:tion cla use cases ,anJ 
vexation cases. I cannot see an y gooJ reason why II should nOT equall~' be recognised 
and given effect to in arbi tration (ases. whether the grant of a stay 15 discretionary 
under s ~( I ) of the 1950 Act. or. as in (he prescOl case. mandatory under 5 I f I ) of the 
1975 Act . I would stress again in this connect ion abo thdt the d lStL nCIlOn in qUC)II OI1 

is clearly recognised and g iven effect to by the Brusscls Arrest ConventIon (TS 4 7 

( 1960) ; Cmnd 1118). The process by which property. which has been lawfully 
arrested in.m action in rem. can be: released at (he instance of the party interested in 
it. is rhe making by the COUrt of an order for the issue of a release under RSC Ord 
7 5. r 13(4). That rule provides. so fa r as material : "A release mav be issued at the 
instance of a pany interesTed in the proper! y under arrest if the C~urt so orde rs ... " 

Thai rule. as I understand it. gives (he court a discretion. when an applica tion for an 
order for the issue of a release is made. whether to make such order or not. The 
d iscretion SO given is. so far as the terms of the ru le go. unfettered. ~l:I t it mUSt. like 
dny Q(her discret ion. be: exercised judiciall y.l!here is nOI hing in i 1 ( I ) of the 1975 
Act which obliges the coun. whenever it grants a stay of an action in rem in which 
securm· hds ~en obtained. to make an order fo r the unconditiona l release: of such 
SCCufl t7-JNor dId s 4( 2 ) of the 1950 ACI, now repealed. impose any such obligation. 
ThJt bctng so. I th ink thatH IS a matter fo r Ihe discretion of the (ourt, aCllng under 
the rule referred (Q aoo\·e. what ordl: r \I shuuld make with regard 10 su..: h securit y. 
JnJ thJf the way III whICh iT exer(."l)CS thdl discrellon nl ust depend on ,he 
CIrcumSTan ceS of each particular case. If. on (he one hand. the case IS one "-'he re in 
JII rro b;abtlilY the st Jy will be I1n..11 and there will therefore never be any judgment 
In the .1([lon to be S..lllslied. the coun should exerCl)C ItS dlscrellon b) releasing the 
sc(unry un..:ondltionally . .15 was done in The Golden TrIJder . If. on the OTher hanJ. 
the l..·a~c IS one "-'here the ~ I ay mdY well not be final and there mol ) well therefore' 
:.1111 be d Judgment In the act ion to be: satisfied. the CO Urt sho uld exercise its discretion 
either blr' refUSing to rde.lse the secunty af all or b~' only rde'lSlng il subjeCt tO ..1 
te rm that the defendants shall prOVide ol ltern.allve ~(unty for pa~ment of an)' award 
In the .arbltrallon. On thiS vie ..... of rhe law It IS necessary 10 conSIder. 1I1 relaTion 10 

the r'J( (S of dHS pJrtlcul.1 r case. whelher In all probabzluv the Slav will be finJI and 
I here will the refore never be am' judgment In The Jellon to bt 5allsl1ed or .... he ther 
the stay ma ~' wdl not ~ I1 nal and there ma~' wdltherefo re sllil be a Judgmenl III 

! he JClIon TO be satISfied.' 

Br.lnJoll I lhen procC'eded to (onsider and reject an ,ugumenl thJI the po ..... t" r to lift the 
~{ J\ o r" the J rtlnn rOld ,i nn! N- ""ct'rri~rI nnrt' ;In arhllf:llinn a .... .lrJ had heen mJJc 
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ht',',1use, o nt't~ .m J .... Jr\! ... ,,1\ m,l,ie , (he l dU)t' u l d ~ l1 on .... o ulJ hl.~'omt' me rged In th(' 
.l\\olrd .mJ. : herefo rl', .... o ll id 11(1 I!}n~('r ~c d\ ,l IlJh lt· for p rUSCtUl lun In the ,h: ll un, I k 
l oncluJc:d. ho .... eve r, I hat no such merger .... a uld take place where t hc cauSt' of Jet ion .... J S 

In rt'm . H(' Then m nl'lud"'d the l"! ' It' 'I.' .1n1 pasSo'.'!t' 111 h is iudf!ment JS follows, ilJJreSSIO& 
h Imsel f TO Iht' 1,1\ 1 .. 011 he l Ax' hefurl' hUll :f I O ~ iJ J I >\11 ER 397.n .117. [IQ79] Q B 377 al 
.1o b /: 

'The resull I) tholt I Jt(C;pt thc ar);!umem or (Dunsel for the ca rgo owners thaI. If 
,m a\l,a rd )hOtl lJ be maJc dgalOst the shIpowners oiInd they should be unable (0 

s.msfv H. the cargo owners ..... ould be enwled to have the stay of the act ion removed 
and to proceed TO a J ud~ment In rem in I I. I cxamined earlier. the: financ ial 
sit uation of Ihe sh ipowners and Ihe positIon of the cl ub in Ihe mat ter .. >\sa result of 
th.1t examina tIon I have no hesltal10 n In conclud ing Ihat thIS is a C<llse in which. if 
th e cargo u wners should obla ln an award 10 respect o f the full amount of their 
clJlm , the shipowners might wldl be unable to satisfy It, either rh~msc:lves or 
throug h the medium o f the club. II fo llows. on my view, {hat a C<IIUSC: of action in 
rem does not, as a matter of law, become m erged in an arbitr.ll award. th.u this is <II 
case where th~ stay mig ht wdl not be final Jnd that there might w~Jlthe refort: sti ll 
be aludgmeOl in the action to be Siltisfied, In these c ircumslances. applying the 
pnnclp les for thl' cxerClse of Ihe coun 's Jl s~ rell on whICh 1 concluded c::arlier were 
the n~ht pnnClple!. to appl ~, r consldt:r that the: courl ought in this case 10 have 
e xe rnsed lIS d l!>crCt Ion . .IS at .!-81 h July 1977, by eit her keeping I he ship under Jrrest 
o r by on ly releaSi ng her subJ(:,({ 10 J tt:rm for the proviSion o failernatlve secu rity ,' 

( )n tht' baSTS orth.u pnnnplc:, cou n::.el fo r Iht" ( JrKO o wners sub mitted to the Judge In 
!I ll' prt':.cnt ~'J St.' Ih,lt, h<n'n~ regarJ 10 Ihe eVIJence ~ofo re the: court rdat ing 10 the 
IIn .. n(I ,11 Sit U.H1(ln or' Iht shlpowna~ . they ml~ht \Ioell be unable to sausfy an Jwa rd in 
the f't:nJIIl~ arbllr,Hlon .Ind. thl'retorl', It wo u ld not be apprOpTlJIC:: for the judge. in the 
('.te rCl se of his dl)l'Tl'tton , IU ~ Ia\' the eu .... ullon of the warr;)", of J rrest, SO that the vessel 
(oulJ he <lrrest ed 10 pro vIde )t'('lITlIV (0 t' lld blc.1 j udgment in the 3( tlOn 10 be sat lSflc!d. if 
Ihe: SIJ\' of tht' pnKct'dlllgs ,qorc thenoditt'r to be lifted and t he ca rgo owners wen: ( 0 

,lhlJl n \u(h.l .I uJ~nH'nI 11\ tht' Jd lon. Thc Ju .:l~e 's rcactiun to that !Iubnll!.slo n wa!> a) 
follows. He quoted a passagt' from Ihis coun 's JuJgmem III Tn( Andna (198 4] I ,4,11 ER 
112.6 al I 134-1 13';. ( I Q84 J 1 \\ ' LR ';7 0 .a( 579- 5Ho which I have alread y set OUt In Ih ls 
ludp:menl . ,lIld he then contlnueJ : 

' In Th( R"' thl k BrJndon J polllteJ OU I that a c1Jlmant who oblains an award in an 
Jrbllratlon I,) nUl prevcntt:J from pursuing his remedy in an aCtion in rem, It was 
for rillS n:Json tha i Ihe Judge fo und II poSS ible 10 ho ld thaI the securuy oblJined by 
tht, arresl of Tht' f<ella ;.: could be relJlneJ III (asc the p lalnliffs' aWJrd in the 
.lr~ HraI101l l'COl,llne:\i umJllstit'J. Ill lh Jlt" l"TlI tht' p la sollffs .... ·o uld seck 10 pasuaJ{' 
:ht' (nU ri 10 hit Iht· ::.1 .1\ In Ih~' J,'ILOn, In '1'Iw 4ndrw Iht' Court of .'\ppcal Jld nOI 
hJ\C 10 ~'on:- I Jt'r \I, hel h~r th(' ( ourse: 1.1kt-n b .. Brandon ./In nf R{'IIQ ;.: was just lti eJ 
III l'rlllnple. \l r ~t.l ... JOIlJIJ [collnsel ror the sh lpownt:rs ] in\'lted me 10 sa~ IhJI I 

\\{luIJ not fo lio \\' thlt dt"CI"'lon t,eCJ uS(' II ".IS \\ru ng 1I11'nnl'1I'i..·, 1 ,10 nOT ha\(' TO 
.i t'llJt' IIl J I pOint ~' ''',IU')c In the I,g.h t oftilc PJ:.5..I~t'l.!uotc.i .lbo, ,,' IrurTllhc: luJ~TlIt'nl 
' It ' dw C"urt li t' \1'1'<.'.11 In Th( 4,,,f ' ld tht'rt' t J Il 0..' nu do ubt Ih.lI the (oun ·!. 
l un!o\il ~' 1I01l 10 .Irrnl a ~ hlJ' 111 .In J ,lIon 111 rcm \\!l1 nul h" t'\crc lseJ for thc PUrrO)t' 
o f pro \ I~hn~ SCCUrII' for .In J\\ar~lltl JrbllrJtlol1 rrO(CC\i111~s llnlll ~ l(i o f Iht' Ci\ 11 
lU r1~,lldllHl .l!1J IlJJ~tnt'nt ... \ .... 1 I \I~ ':' IS bro ught lOW IOr( c, I ( Jll onl y express the 
hope th.lt thai !it'\.IlIm " til )onn (011lt' 1010 (ort'''' Fur Ihc::.t: reasons I order Iholt Ihis 
.1\.Ilo n hI' .)IJ'l'd ,IIlJ !Iut thcn' ~t' J STa ,' of (' \ l'( UIHlIl of the: .... . Irrant of a rrest until 
fUrl hl'r orJ e r 

\ \ II h all resp('(( 10 C ht:' j uJge. ho \\ t', a, II \I, as nOI belilK ~uggt:slt:J (0 him by t he cargo 
1) \1, ncrs J I tim SI J~t' of theIr arguTlll'nt thai I{ \\ o uJd be app ropn;)l(: , on The print'i ple in 
~ ! :t' 1\1'11./ k. lor Ih~' lI llln s lun)~II ( I IU Il {u olrrnl to be: t'xen.:T)l,J for tilt:' pu rpose: 1)1 
rru \ IJ11\~ SC( UI IC ' ((Ir .I n d \\' .u,i I/) Jrbliral ll)ll l"rcII.:t'cdm,gs, ThJt haJ betn theIr 
~uhml :'~lon ha!>cd li n .. I .! . (,) ,( I Ilf tilt' l iJ '; l') -\~' 1. ~UI Ihe v. holt, POIIlI or Ihe pnrKlple o f 
:lti' R c'II ,1 k In \\IJ..l',1 b\ rht: ": .I r;.::u l' ''nl'l'~ \\J ~ th.u St'CUrlt' ) pro \ldt·d not fur I n 

.• Ht'llf.:!!.lon ,1\\.lrJ ~~t; 1 Il lr l u tl~'11 I.' nt III d lt',:tl lOIl 111 rem H.)df, I f the stav of the a(l1o~ 
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:\ ATIO:\AL jLJDIC IAL DECISIONS V, 177.7 

)hc)Ul ... l ::.ub .. ~·'-lul.'nth nt' hal' ..] .l ite!" r..ltiu rl· l'\ tht' .. h l!"lfmnL'rs III .... ,11:-1\ .111 "\Io .. r~J IlIlh, 
JrOnr.J llfl ll 

[kforl: Ih t' nHl rt , ... ·o un~ll"r Ih l• )hq,o .... 111' r) rt'pt'JI I'J the ) U bml~SIf)!l nlJJe tk!'OIl.: Ihe 
J ud~l' b~ \lr \l.h.:...iOllJI.i (hJI Iht' rnn":lpll' In The [\,'1, ,1'" .... .1) .... nln~ .llhi OU lZh, nOI 1'1 he 
iullo .... l:d BUI hl' rUI III Ihl' Inrl' lron t of h, s olrf.!.llm(·IH J ~ uhml~SInn , hal t h~ de(Lslu r. (", ,' 
,hl' .Iu~l~l' !>hflulJ ht' supporteJ on a different g ro unJ . Tim ~lihmIS)IOn .... 'd~ founded ull 
t ht' .... orJ .n.1:! o f s • I of t h ~' n) - 'i -\..:1. L nJl'r ,holl s u b~·(( ,on In the \- lr..:umSIJ nct's ,here 
sr'<'Clti cd 11 1\ rrl\\ Ided Ihar the (OU rI ·~ h.)11 nlJI..l' an order \\.1\ 11HZ, the pron~eJtngs ·. T h l ~ 
mea n!. SUh:11Ittc:d counsel. ,he .... hole prck:et'dlngs. I he \~drrant o f drreSI IS the \"fea t ure: 
01 the JU lon !lse[f. If Ihe proceed ings h.J",e 10 be sld~ed . there Cdn be no further step) 
taken III t hose p roceedlllgs. and In parllculJr no furthr:r steps CJn be taken 10 execute Ihe 
.... arranl of drr(" ~ t. ' ;:, rr '" r , f ~ ~ I 
t:Thl ~ Jrgu mc nl I Jm unable 10 accept. 1 ,io not consIde r Ih.lt ~st4- can. ~ 10 speal... 
pre-empf rhe pos it Ion In rhls .... dy . The function OL l slay of proceed lOgs under s....tt,T) is 10 

gIve effccl 10 Ihe ilrbilralLon agreemenl ; onl\" III so far as \I is necess..1rY fo r thaI purpoM' 
::.hould Ihe proceed ;n~s be ~ Ia~'ed To lakl' J sim p le example. Il·t II be SUppoSl·j Ih.u ,n 
.l'rl.lrn pro«('eJrnp t'AO d,um) Jre aJ\,L n.ed , onc of whICh I) \\uhin the relcva", 
.1rbllrd lH lll ..I...:reell1l'n[ JnJ Ihe OI lier IS nOI !II such.l ":olSC II \~ou ld be en[lrely COOS IStt'IH 
\ \ II h ~ 1\ i 'J t ~ order a sla ~ of I he rro,,:t' l' dlll .~' ' JOI~ In so fJr ilS I h<."y Jrc related 10 [he d.lim 
.... lIhln the drn"ratiOn agreement. dllo .... 1T1g Ihe proceedings to conll n ue as 10 Ihe olh('r 
d alm, Like .... 1)(.". in my JuJ~m('"' . If the rrlnCl ple ;n Tht' Rt'na 1\ i!> \Ioell founded. L{ 

rrewppmn fholt the )l'l Urlt\ '"' III slanJ lo r th e purpme of ..I Judgment In Ihe dClh}f1 In 
rem In the t'vent. wh't'h on the e\ Idt'nce migh t \\ ell u(cur. of the drbllr.ulon fuunde r ln).! 
bl'(.l u!>t: ..In d\~JrJ LS no t s.J11~ licJ .1OJ thl' s t.j~ ,hc:n bc.-ing IIftcd . To permit ~ecurtlv to ht· 
reldlne,! fClr ,h..lt purpose IS. u n Ihe prrnClple d\ ~IJ l cJ In Tht' R-I.""I f.:. ( onSIStent wnh 
!!1 \l ng dfl'l l III the arnllrdlllJn J)!rl't"menL ,m .. I !tO thc )t:(urit\' 1\ nOI (du~hl b\ J Sld\ 
'"' 1I11'h h.1' t'1(t'(1 v n l, ~I) IJr ..l ::' I ~ 1I t'\' t'~),J r~ lu gl\C drnl Illlhl' arb ,tr.ltlon Jgreemcnl , 

It IS nel'(·)~tr~ . therefore:. 10 proct·t'd 10 lumlder "" he l lit"( I hc prinCIple In The' Rcn,", "" I) 
well founded , C'"01:J~~~e shipownerf' aJ",anced fo ur reasons why ill his submiSSIon 
Lt was nol. He hrsl subm it led thaI II Ignored Ihe rea lity of the SHuallon, In real ilY. he 
~Id. if J SIJ\" of Ihl' .1l'tio n in rem IS hfled afler dO arbilrJllo n award has been made bUI 
hJS nm been honourt'd. Ihe .1 ( 1 Ion IS beIng used for the pu rpose of enforCing thc a'Aard . 
\[Ithal will hap P(.' Ll IS I h.lf the dWdrd 'A ill be Invoked as dn iss ue eSlOppd. and a judgmen t 

\\111 be gL\"l'n .... hlCh has in prJcTl cl' the c/TeCl orC'n for l'lng the av..ard . The .-\dmi ralty 
lUrl sJil'lIon . he po,ntl'd out. 1) a JUrI)dl (lIon 10 hea r and Jt'lC'rmine daims wilhin the 
~' Jt c~OrlCS spt'll li l'd In ) l. O (d' t hl' Supremt' CO Uri .-\ CI lu8 r. In a Re'na 1\ Iype: of caSt: there 
would be no hC.1nng o r Jl'lermlllJIIOn ill .111 I ~annot 4C(C Pt Ihis submission, ."1 the very 
lc.1sr. a) counsd for Iht' cargo owners pointed OU I. there will be 4 Jeterminalion whether 
10 lZlVC dr~ct (0 an Issue ~slorpel. and so thl' Ol ward Jnd the basis on which th~ award IS 
SolId 10 crcalc ,ln rs.sut' c)lOpp<.'1 \\ L1[ hJ\le 10 be th e subJ!:CI of evidence before fhe court If 
nOI dJmllled. There .... ,[1. therefo re. be d heJnn~ and a JClerrnlnal1on. Ihough il rna\' 
\Io dl ht: bne(. \I or~ovc r , II .... til nOI In 1.3 .... be- an .lClIOn In which the award IS II sdt' 
CnlorCl'J , The ;)(tlOn 15 nOI 4n dellon on rhl' J .... JrJ. bUI .I n a( 1I0n fo unded on the onglnal 
":J USC ofJ(1lun IJenfLlit·d In Ihe .... ru TILl' rl'suil ma\ be Ihat a Judgmem 'Adl ~ obl dined 
111 ,I \u rn eqU J l lI I Ihl' ::. UtTI J .... JrJcJ t)\ Jrbllriliion. dnJ 111 re)~..: t o f Ihe 5.lme Cd use o f 
J\' IIOII , bUIll JOt") 1101 10110\\ rh.j( th~' J\\Jrd IIsd f 15 ~IIlJ:t en fo rced In t he action , 

Coumr"I ,'or lilt.: :. hlpll\\ !It'r, n("\1 s LlhnlHl e~i Ih .11 ttl ,l!1\t' t'lTl'~- 1 to the pnnclple III Tht' 
1\0,,1 k I~ n.'J[h II J nrJa.j SI .1 \ of pm~t't'JII1!!S on tcrms, .... hl ch 1\ not ~rm!ssrb[e under .I 

!lI JIUl e rt""l1u lnn ).: J 1O.l n~i.II (} r \ "1.1 \ 01 I'rU': l·cJIII~). I J o nn! .lg r<:~ . :\ .st d~ ofproccedmg:. 
un tam:. U\. ( urs \', hl're a ~Ia\ .... o ul..1 o nh ~ d Tl'l'11Ve if J (Crt.111l co ndLl ion IS t"ulfilled. e g. 
Ihe rrO\IS lnn 01' sc(un(\ In 'J ( t'rI.ll n ~U lll . But 1m Ihe prinCIple in Tht' Rt'1IQ II: Ihere is an 
un(vn J lt lu nJ I Sla\ ,i pro,:t't,d,ngs ·\11 rh.1 1 hJI'p('n s IS flul II le..l\t's the warrant ofar resl 
Un J,1"l'( lcJ 

'l'"(t. (ounsd fo r tlw ~h l~'(J\\ II1: n rclerrl'J ill J Jl'C Islo n of I h ,s (O Urt In p(lC~.y \' H,undltl' 
~ - \...rt(,r muI1M (; rn hll : IUSI ] I [ !ll\ d \ l~t'p j U l. . ThaI ( .1 ::'C h,lS. howc\"er, no bea ri ng on tht· 
pnn(lpk' In The' Re Mtl ",', \\ h ,( h .... as JpP.lH·l1th nOI cll ed 10 Ihe Court. being conce rned 
nor .... Ith I h.ll prl nn p!1: hut .... It h the effeCt of t he words 'incapab le of bC'i n g performed ' In 
~ II I of::1t' 10- :; '\,1 
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\' 177,8 :\,F'\' YORK CONVE:"olT ION 

hJ1d!!' , UHlllSc l [or th~' ::ohLpf)\4ners ~uhmllled Ih.1t unJt'r the prln(lple Ln fhl.' Retia k 
rh\' l' rft'\! I~ Ih.II, dnpLt l' ,I ::OI J\ III prrxccJ lnp, J vClIsd ( a rl he .J rrrsteJ o r Jet.JlIlcJ under 
.Jrn:lI\. dnJ JII lI'Ir!) or 'llT~ \~ 111 he l.JJ...ell III I.IJlllIequcnct:, eg Ihe vessel \4 111 be m the 
, u.;tnJ\ of Ihe InJrsh.l l. he: m,l~ !'1.J\'t' In seek JLrC:C1JOns from Ihe cou n and [he partl C:s 
m,l \ h;I\(' I') Jprcar ht·I,Jr/.· rllt' (O Ur! on .JpplL( J tlom for Ji rr'olons, all of \4hl ch , ht' 
' Uh lllll lt'\l. \\e:r,' Ln"::()n'>l\lelll \4u h ,I '1.1\' of pro..::eeJmp, I do no\. how('ver. rind thiS 
,II ]!Ulnl'!11 flt.' r)UJlIne , bt't".HI)(." I ht' vt:)d L) Jrrt:'l>Icd or retamed JS )ecurll y. and the sec lIril Y 
" ht'ln~ JJmlnl)le red not Ln rdatlon to [he arbllration proceedings bUI in relalion 10 a 
possib le )uJgment 10 the ,)((LOIl In Ihe event of the stay of Ihe proceedin gs being lifted, 

,It f?~I?ws [hal I am unable 10 accc::pt cln~' of counsel 's crniClsms ofTht R('fla K princip le , 
I ~ran- lind Ihe reason ing of Br:mdon J in The Refla K persuasive, and. fo r rhe 
fI.'Jsons ~et OUI bv him 10 his Judgment In that case, I rcs~([full~' accept the prmclple a) 
, t,llt·J hy him a) beLn)! \4 l' ll founded . 

It Ill. 01 COll rs.,:, trut' th.u In The Rr'flu k. th~ lIL1e:.tlf1n W<1:' whl'lher 11 .... a:. poSSIble II1 lhe 
,'\l'nI of a )ldV of proccedlngs 10 recaln )(.'CUrH\' that hJd 3Irc::ad)' been oblalnC'd ...... hereas 
In tht' prt:')elll case ,he quellt Ion IS whether. If a sta~' of proceedings IS ordered, Ihe ..... arranl 
IJf drrcSt shall stJnd unafic Clt:d )0 that it can be execuled bv the marshal in thC' even t of 
the \t'ssd \'omln~ \\lIhm Ihl" lunsdlCtLon of tht: coun. I c'an . hO \4 (:ver, seC' no relt:vanl 
,h\UndLCm r.ct"l'l·n th l' t\\I, "::.1sell. Iftht' pnnClplt' LIl Tht' Rr'Mlll\ i:. well founded, 11 is 111 

ITl \' lu\igmt'nt elluJII~' JPplLeabll' in bOlh cases. If il IS ;applicab le the efTeer must be that a 
"' .trrant tl( JrrC)1 Jlre:ath IlI)ued bUI 11 0 t exe(uleJ will noc be slJved and that secu rit y 
dreJl.h obl~l1nt"J b\' Ihe c'"(ct"uuon of the ","<Irrant or" arresl or ~lherwl SC: will noc ~ . ~ . 
rt'Il'J~c~ 

Iklorc I Illrn to ... t)lllll\icr \\hctht'r on tht' l' \ldcn"::l' ,hili 1:- J c::lse: where Th l' Rt'MIJ k.' 
pn l1nplc ~ ht'luld be:' JrplieJ. I lIho ul...l bnc:lh nll' nlion one otha Jr,i!urnent aJvdncc:d b~ 
\lu n~l' l fur t tw :.h '[lO\\I1Crll. Thl) \4..1) tll,H, lIln ... ·l· thc a J"fiJJ \ It ::o .... urn co It:dcllht' ".Jrranl 

of arrest did nOI disclose the fact Ihal there WclS in irbilr.u Ion clause in Ihe wool bilt of 
lading. there had nO( been the full and fl";lnk disclosure wh Ich is required on ex pane: 
ilpplicallOns o f this kind. anJ on Ihat gro und also Ihe arrest should be: set aside : see Tnt' 
:,"dna, In m y judgm enl. Ihis argument IS without sub)r.lnce, ilS ap~ars from the 
judgment in Ihat case, There an arrest was SCt aside becau5C the affidavit to lead the 
warrant fail t:d to disclose Ih'lI at the d~lle of (he affidavH the parties had entered 1I1 tO 3n 
JJ hoc arbitration ;agreemenl fo r the resol ut ion of the ver\" dIspute which wa:. the subject 
m attc:r of the action In rem anJ Ihat the: pdnlc) .... ere: 'Ktndy pursu1l1g arbilratlon 
proceedings undc:r that agrecmt:nr. In su( h cirCllmSIJn(c) Ihe CO Urt .... ·ouIJ. had il bc:en 
dware of those: facts. h.1\c decl1llcJ to !."Xl'rCI£( ilS jurisJicrll.JIl [0 Issue a warrant. unless 
fJets were also deposed [0 (whlt"h fh..:) we re n ol) bringIng the C.lSe \~ ithin the principle 
111 The' ReM k.'. The prtsent ( a)e IS, ho\\cvc r , not su..::h .l ( ase. It does not fo llo w that, 
because the re IS an arbitration a~rcem('I1l . e.g (as he:n.·, an afbllration clause in a hill of 
IJJlI1g. thJt Jgreement "Illb<.· 1 1I\1)~t·J for tht' purp"-"l' of \!t-\lJLllg d Jl srute \4 hl.:h hJS 
J rlsen unJc r II, .lnd so, as IS pOLnted OUI In I he: Judgm..:nl In fh t ' ",ulna ( tq1i-l J 1 :\ 11 ER 
II!O at 1135-1 136, [ 19841 ! \\o'LR " - 0 .11 5S0-5~1. the mere foct Ihat there IS an 
Jrbttrallon a~r!!'eme", Joe) nor of H!lelf generJII \ preduJt' J pan ~ of the Jgreement from 
hnn~'ng an a(lInn or. 111 the: ( a)(: of an ,Kt L(ln Ln rem. rro(unn~ Ihe arrest of a :.hip. 1 can 
~11"'I'ern no Id.k of J iscio)u rC' in t hl' JrliJJ\ \I to Icad the \\ JrrJnt Ln I he present ca)C'. 

J turn then to I he: qUt:lIilUn" hl'llll·f. un Ihe t:\ tdt'!1\'e:, till' 1\.111 "pprorn.lIe ..:asc for Ihe 
JPP!. \·J l l0n or' fhr' Rf'I1": k pn!1dr1e The l."vIJcn~·c \i ISt'\O$l'l\ Ihl' follo\\ Lng SI.lI e o f affairS. 
11f'1. the: )ll1 powncf} \',In Obl J IIl Ilf1 JlI)L:. tclll(e: (rolll thclr P $ .. I (Jun. hc.:ausc: fhJI club. 
Ih~ O .. canus, I~ Ln S('\ crc tin.lIl ... ·,JI Jdli.:ull\ dnd InJeeJ LS JI present Ihe subJc..::t o( 
\4 Lndtng·up procecdLngs Ln 13crmuJ J . Su the poss lbdlfY or" dub support. allsum1llg IhJI 
th.lt ( .. (to r \4 o ulJ III ,m\ nt'1l1 bl' rdc\ Jnr. ( ..I n bt' rt'!c~· t C' J .J!o (Jut ol'lhe qucsllon III the 
prescnt CJSC . SO far a ~ tnt." :.hLpU \4 nc:r) Ihc:rn:.t'i \t:) Jrt' (OII ... t'r:1eJ. II Jppears from (he 
c\It.i('nct: thai tht'~ U\41l 1\4 11 )i1tr:- Tht." Tu~u'l h~·r!ot:I! I' \lJI (' ~i r.~ the.' !'h tpo"nt:'~ ' 
\oli':lIors 10 hJ\e a round, 0 rl'n nur\...('1 \Jlul' 1)( Jbu lit SL'S- "J.:J hu t she L) SUblt'(( 10 
1\\0 mungJge:. : on Ihe lirs!. mer Sm I-, (·n\h franC) ..Ire )ull "UlllI Jn\hl1~. JnJ [he s.:(onJ 
Jrrt'a rs to be fo r a sum 01 about SL·S7' ! o.ooc. Tht' (II her :.hLj" ,hc 'J~uJn, \4J) pur(hast'd 
.It ::.ome unspeCitied Jclle for SLSI .SOO.ooo, but II appear) tholt SUS8 40.000 01 her 
pu rchase pnce is stili outStanJIIl~, pre:sumabl~ on 1ll0rtgJge' In adJulon, SLJS1.70.000 I) 
o \4eJ b\ the- shtpowne rs III rt'\~~ct o ( hun kers: O..:eanus hJ ' L1nrald (ails III (he sum of 
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~ATIO~ALJUDICIAL DECISIONS v. 177.9 

Sl,.;S41 j,OOO In respeC! o f (he sh ipowners' Hee! . of which SvS I I ~ ,000 relates 10 [he I u~' ut 1 

herself. though we are lold Ihal Ihesc ('lllS are the subject matter of a dispute bl:twec:n 
the shipowners and Ihe club: and there art: cargo claims", hleh hJ ... t: 10 be dirt'cd y 
,wended {Q by the shipowners oWing to the failu re of Oceanus. It IS sca rcel y su rpmlng 
that In these CIrcumstances the sh Ipowners have stated that they recognise that (he cJrgo 
u wners wtll not n nd Ihe posilion encouraging. although they have expressed hopes a~ 10 

t he payment o f these debtsand as to the future when the y emerge from the m ost d ifficult 
Il rnes In wh ich the shipping industry now nnds itself. 

As counsel for the shipowners po lOted ou t. th is is not the case of a one.sh ip compan y, 
where the single ship is likely to be disposed of to defeat the claim, But the applicable 
(est is whether, if the plaintiff sho uld obtain an award in respect of the full amount of 
tlUt d<l. lI11 , the defendants might well be unJble to SJl1sfy 1( . ! feel bound to conclude 
that, o n the evide nce now before us. Ihat tCSt is indeed fulfill ed. ! should add that in 
n:ach ing thai conclusion I h .... ,C' taken ll~:n account a limitation fund cstablished.1 believe 
n Antwerp. by me.ansof dn AFIA ~ld. 

II ta llows. In my j udgment . th~~n the evidence in this case the RntQ K principle is 
!pp licable and ....... the warrant of arrest should nOI be stayed but shou ld be atlowed to 

IJnd to be executed as appropna(e. For these reasons I would gIve leave to appeal and. 
rt.'.mng the hearing o f (he renewed appli cation for leave as the hearing of the appeal. I 
~ .) uld all o w the appc:a1oUld re ve~ the Judge 's order in so far as I I Imposed a stay on the 
' xc:cution of the w.arraruJ 

I ~houlJ before concluding this judgment refe r to one other .argument .ad .. 'anced by 
o unse! for the c.ar,go 9t·ners. both bcfo re the judge and before thi s (oun. relating 10 the 

,..:rcws bill of lading. ~ fa r as the claim under ..nat-.bill of lading IS (oncerned . the writ 
I:1 J the warrant were Issue~ first,., a~d ~~e ,d hoc submissio n [0 arbitraljo~ c.ame laler. In 
II!! a rgumenl o n thiS point ~ focused on che ofXni ng words ofs' I ( \ ) ofche \975 

\ct. which reads: 'If an y part y {Q an . arbitra[~on agreement to w~ich h9~t~~ig~ ,ap.!7'ies 
. commences any legal p roceedlllgs . .. It follows. submitted (, . that the 

ubse:clio n o nly applies where. at Ihe time of the commencement of the proceedings. 
hat party ..... as alread y ,J party to the relevant arbit'rati on agreement . This was not so in 
l'spt'l'I o f ti ll' screws bill o f lad ing. Accord mgly. l<-,I( I) had no a.pplicarion to the claim 
Ln der ,hat hill o f lading and there should have been no stay of proceedings in respect of 
I. This submIssion rJises the yuc:suon of the meaning to roe given 10 the word 
ummenccs ' 1Il the subscctlon . Ought that word to Ix: read as relating only to 

m1mencemc nt of proceedIngs by a person who is then party to the relevant arb itration 
roceedings? O r o ught it to be read as referring to commencement at any time. including 
·rnmencem<.:nt befo rc the arbit rati o n Jgreement has been made? An absolutely literal 
Instruct ion favo urs the first approach. bUI regard to I he purpose of the subsection would 
r'lpear to ravo ur the secon d .appro.lch. beca use it is no t apparent u:hy the. coun's dut), to 
a ~ proceedings should not equally apply where an arbitration has been enrered into 
r'u:r proceedings have been commenced. I am indined to prefer the l.alter approach . 
hae is ho wever here an ambiguity. and since the 1975 Act was passed (Q give effect to 
Ie Ne ..... York Convenlion on {he Recog nilion and EnforcemeOi o r Foreign Arbi tral 
u ards (TS .! o t ! 9;6): C mnd b 4 ! 9 i. II IS legltlm:He in such clrcumstanccs (Q have regard 

1'.0 I he I real \' : see Tnt" jad( , Tn( E~:h(rsli(lm. £"kowlt i.OH'Mcn) \'jwle «('Iwtlers ). Er.ro",rt (,"rgo 
\'Mt"rsl ,. Escht"rshelm (cm·"t7s1 r 197b J J :\\1 E R 920. ( 1976] 1 \VLR 4J O. -AFtide II oF-the 
eat ~· prOVIde!> a~ fo llo ws ; 

' 1 . £Jeh Con rraCtlnp: SI.lle sh .l !l recognize an ag rcc.: men t In v. rumg under ..... h ie h 
the partlcs undertake (Q submit to arbllr.ltion a!l o r ~ny differences ,,, hich have 
arisen or which rna)' J n sc bel we!!n the m III respect of a defined legal relationship . 
whcther contrac tua l o r nOI, co n cerning a subject matter capable o f settlement by 
Jrbitrallon . 

.! . The term "agreement m v. nong" shall LIlclude an arbi tral clause to a contract 
ur an arbHrallon Jg recme nt. Signed by the parties o r (on lamed an exchange of 
le i ter'S o r telegrams . 

J . The (oun of a Con trac llng Statc, when selud of an dCllon In a matter in respect 
o f which the panics have made In agreemcnr within the meaning of this anlcle, 
~ hall. at the rcquest o f o ne ot'th t' pJrti es . refer {he parties 10 arbitratIo n .. .' 

. , . 

(1..:,. .:.. / 
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V. L7i. l O ;-.JEW YORK CONVENTION 

/.:. I - " ::-~(.. ·c",~\;· · c.v.. 1 
'('0 . :r~~~";hows thd [ under the [rC'at)' the court 'S dUly to refer ,he pa rt ies 10 arbi t ration 

- arise:. '" hen ~I~d of an 3CIIon In J matle r in respeci of which (he part ies have made an 
arburJllon agreement . II IS not Itmlled 10 cases ....,here after (he panics have made such 
.tn agrC'C'mC'OI the coun bc-cnmes seIsed nf (he aCllon or maner. Recouf'S( (Q the IreillY 
the re fore fJvours the :.econd approach. whIch I m yself have felt inclined to accepl as a 
mal rer of conSI ruction. In thC'S(: ci rcumstances. I would reject the literal approach. and it 
follo ws that I would. therefore. reject the argumenl of counsel for the cargo owners on 
thiS point ; 

I-or these reasons I wou ld not Inte rfere with the judge's order Slaying the proceedings 
m rdalton to the ~crews bill of lad ing as well as the wool bill of lading. I would only 
allow the appeOlI so fOlr as it relates 10 the suy of execution of the warrant of arrest. 1 r 

ACKNER LJ. I agree .• md Ihere IS nOlhing rhall can usefully add. 

UllW to ap~al gran ttd. Appeal al/tJwt'd so far as rtlaus to stay of (' X«utIO" of warrant of 
ants!. uav(' to appral to HOldt of Lords rtf usrd . 

• 
I 

178. UNITED STAl 
TIcur - 16 Jt 
ping Ltd. and b 

Effect of an ar 
men t of property pen 

(See Part l. B. : 

RULING ON DEFEND}. 
TO DISSOLVE ATI 

EGINTON, District Jud 

Plaintiff, Cordoba Sh· 
(Cordoba), commenced thi 
ralty by riling a verified 
request for an order of at 
defendants Mara Shippinr 
International Trade ... In. 
Jurisdiction is predicated 
§ 1333. 

Plaintiff, a Panamania 
lege<! that it contracted , 
rian corpoMltion. (or a ti­
M.V. Albaforth at a rate 
payable .. mi.monthly in 
tion, the charter party cor 
ing arbitration clauae: 

17. That should &IIJ . 
tween Owners aIId " . 
matter in dispute .. 
three penona at Ne.~ 
appointed by each· .o(! 
and the t hird by the ltv 
decision or that of ";1 
be final. and for the pI 
any award, thi> agreel 
a rule of tbe Court. 
shaU be commercial m 

• The tex t is repr 
Copyrigh t (C) , 
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