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IN ':'s:: :::::.:;;:: ~CU:1T S? JUS':'I ~z 
IL .:.~l! I j ..: . .. ; ,:: .JI ·iI31L1: 

1981 F. ,:0 . 1760 

.;c :-: i·~~r] .. L..L :;c [ _ ... ~ 
( A..:; 1. • . ;-.J· . ..:. ~ ,.._S ) 

~oy9 l ~ourts of Justice 
Thursday ,lOth June , 1932 . 

Before: 

MR JUSTI CE BIKGHAM 

BET ',{ E E N 

JOHN ERNEST FO\'lLER 

AN]) 

MERIIILL LYNCH PIERCE FENNER AND S}IITH INC. 
(8 bod incor no r ated :Jccora.in to the 18l1s of 

' elaware 

AN]) 

MERRILL LYNCH PERCE FENNER A!o.'D SHITB LI11ITED 

NER..ltILL L:.rNCH PE~C:E FErn;:::? .urn 3FIT:i 
(Br:OKL..{S AriD cIZAL:::.d3) L.J.id:::35 

(Plaintiff) 

(First 
Defendant) 

(Second 
'Defendant ) 

(Third 
Defendant ) 

(Tra nscrib ed f~om the Offic ial Cour t Tane by 3arnett, Lenton & Co ., 
%!1.j.7 Chancery Lane , ·,V . C. 2 . ) -

HR . M. LITTMAN , Q. C., and M? . R.J . P • . UI\zNS ( inS1:ructed by i';essrs . 
Duthie Har t and ~uthie ) appeared as Co unsel on behalf of the 
Plaintiff . 

NR . 1'1 . BURTON ( instructed by ~':essrs . Link l aters & ::?aines ) anne a red as 
Counsel of ~eha lf cf ~ je Fi rst, Sec ond and 7hird Defendants . 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
J U D G t·i E ~; T ("eserved) 

(As annr oved by tje Jud~'e) 

(i) 
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J U D G N E Ii T (Reserved) 

(AS aDDroved b'7 the Jud e) 

MR JUS'::IC:;:: 3ING;<;U':: I have before me three sumw.onses in this 
action. By the first, issued on the 21st January, 1982, the 
First Defendant seeks a stay of all further proceedings against 
it ~ursuant to Sec tion 1 of the Arbitration Act 1975. By the 
second summons , issued on the 9th March, 1982, the First Defendant 
seeks a stay of all further proceedings against . it on the ground 
of lis alibi Dendens. By the third 'summons, the Second and Third 
Defendants ask that all further proceedings in this action against 
them be dismissed pursuant to Order 15, Rule 6, of the Rules of · 
the Supreme Court . 

The background facts can be summarized quite briefly. The 
Plaintiff is a British citizen Ivho lives in Essex and is a man 
of means . The First Defendant is a very ',;ell- known and well 
established company of American stock- brokers and futures 
commission merchants . The Second and Third Defendants are 
companies in the same group. The Plaintiff had it in mind to trade 
through the Defendants in commodities and long term futures. 
Accordingly, on the 12th September , 1980, he met in London with 
a Mr. Hutchinson acting for one or other of the Defendants and 
entered into a written agreement to open an account Ivith the First 
Defendant . I shall return to the terms of that agr eement shortly . 
The Plaintiff's case is that a t the meeting he gove strict 
instruc t ions concerning the manner in which 't~ading was to be 
carried out on his behalf , and on that understanding the Plaintiff 
transferred ~250,000 to the First Defendant's account in New York. 
It was cl ear that the dealing I-Ias to be in Unite'd States markets . 
The first bout of dealing resulted in a 1055 to the Plaintiff of 
~161,295 and the Plaintiff complains t hat this loss arose because 
his instruc tions '.-Iere disregarded and the dealing was negligen tly 
carried out. The Plaintiff a lleges that there ',;as a further 

G meeting at ,Ihich ":r • . Hutchinson l'/as gi'len further instructions, 
but a further bout of dealing resulted in the Plaintiff's account 

H 

going into deficit to the overall extent ef ;655,395 . 25 . In 
respect of these losses the Plaintiff makes the same complaints 
as before. 
inadequately 

A furthe r complaint is [Jade that Hr. Hutchinson Ilas 
supervised . The Plaintiff brings this action in 

1 
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order to recover 2iz losses . I assume, a ltnoush fo r obvious 
reasons the ~efendants have no~ Jet ser ved a Defence , that the 

Defendan ts deny liability. 
The written a~re e!llent of the 12th 3eptelUber , 1920 , · .. as between 

the Pl aintiff and the :3'irst Defendant a!ld was de scri"::led as a 
CO!ll::lodi ty ).ccount A€ree me nt . Clause 1 provided that : 

"Any and all transactions for your account shall be subject to 
the regulations of all applica"::l l e f ederal, state and self­
regu l ator y agencies , including, but not limited to, the 
various commodity exchanges and the constitution, rules' and 
customs, as the same may be constituted from t ime to time, 
of the exchange or market (and its clearing house , if any) 
where executed •••• " 

Clause 10 provides that the agr eement shall be 
of the State of New York . 
provisions: 

"Arbitration Agr eement 

On the second page 
governed by the laws 
are to be found thesE 

Any controversy a rkSkng out of or relating to my account, 
to transactions with you for me 'or to this agreement or the 
breach thereof, shall be settled by arbi tration in accordance 
with the rules, then in effect, of the contract market upon 
which the transacticn :;ivir.g rise to the claim • .. ,as .executed 
or the New York Stock Exchange, Inc . as I may e lect . If I 
do not make such el ection by registered mail Dddressed to you 
at your ma i n office ',;ithin f i ve days after deaiand by you that 
I make such election, then you make such elec tion . Judgment 
upon any a'.-lard render ed by the arbi tra,ions may be en tered in 

. any court having jurisdiction ther eof . 
While the Commodi ty Futures Tr ading Commission (CFTC ) encourag 
the settlement of disputes by arbi,ra"ion , it requires that 
your consent to such an agreement be 'lol untary. You need 
not sign this Arbitr ation Agr eement to open an account with 
r'!errillLyncb Pierce Fenner & Smith , Inc . (See 17 CRF 180 . 1 

180 . 6) 

By signing t:ti.s ."rbitration A;reement , you may be waiving your 
rights to sue in a court of law . But you ar e not waivi ng 
your ris ht to elect later to proceed pursuant to Section 14 
of the Com:odity :::Xchans e Act to seek damages. susta ined as 
a result of a vio l ation of the Act . In the event a dispute 
ari s es J e u Hill be no -:: ified th~ 1: ;·:errill Lynch Pierce Fenner 

2 
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& 3mith, Incorporoted intends to submit the dis;ute to 
arbitr:nion . If you believe a violation of the Commodity 
Exchange Act is involved and you prefer to request a Section 
14 'Reparations' :roceeding before the CFTC , you ·"ill still 
have 45 days in which to make that election ." 

These unusual arbitration provisions call for a little 
e:cplanati on, ·"hicr.. is to be found in the evidence before me. Firs ' 
futures commission merchants such as the First Defendants are not 
permitted by United States law to make the customer's entry into 
an arbitration agreement along these lines a condition of doing 
business . Hence the statement that consent to the agreement must 
be voluntary and that the customer need not sign the arbitration 
agreement. But I think it plain that if a customer (duly warned 
as he is required to be) does enter into the arbitration agreement 
that is then an agreement which is binding according to its tenor. 
It is not, once signed, voluntary in the sense of not being intend 
to create legal relations. Secondly, even if a customer enters 
into the arbitration agreement that does not (and by United States 
.law. may not) deprive him of his right , as an alternative to 

o arbitration, to seek reparation in proceedings before the Commodity 
Futures Trading Commission. This is a federal regulatory agency 
which may appoint an Administrative Law Judge to adjudicate upon 

E 

F 

G 

H 

disputes concerning commodity trading I"hich are submitted to it • . 
Oral public hearings are he ld and from its decisions there lies an 
appeal to the United States Court of Appeals . It is common grounc 
that the CFTC could entertain and adjudicate upon all the complaint 
made by the Plaintiff in this action and, if he made good his com­
plaints, award him full damages . But the CFTC may , after prelim­
inary enquirJ, decide not to pr oc eed \vi th a matter and, if it 
learns that other civil proceedings are in train, is apparently 
likely to stay its own proceedings. Thirdly , it appears on the 
evidence that, although normally willing to arbitrate where 
nominated to do so, the New York Stock Exchange 'dill not proceed t c 
arbi trate upon a matter • .... hich is already t he subject of a live 
proceeding before the CFTC . 

The firs t litigious blow between these parties was struck on 
the 11 th September , 1981 , Hhen the Plaintiff issued his writ asain: 
all three Defendants in this court, having obtained leave to serve 
the First Defendant out of the jurisdiction. Points of Claim 
fo11o\"eo. on t he 11th January, 1982. On the 20th Ja nuary the Firs ' 
Defendant gave notice that it intended to submit the dispute to 

3 

, .. _------_._---_._------ _ ._-----
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-/ arbitration i:: acco=d~'1.ce with the arbitration a~ee!i:.e!l"G 1ated 

the i 2 th Se:;l1:enbe:::-, 1980, a::J.d required tl:e Plain tiff wi thin five 
days to elect whether =bitr a-:ion should be in accordance with the 

A rules of 1:he relevant co=cdi ty exchal'lges or of t ne Ne'v York Stoc ~ 

B 

c 

D 

E 

~c l:a.z:ge • ',7i thin the fi7e day period New Yor k attor:lies 
actL~ f or 1:~e Plai~tiff :::-ep1ied to the First Defendant : 

"Please be ac.vised t!l.:3.t, in accordance with the arbitration 
provision of 1I:' . :;;'oY/1er' s Septenber 12 , 1980 Co=odi t".f 
Account A,,'7eement wi th you, he elects to proceed with a 
Section 14 ' Reparations ' Proceeding before the Commodities 
Futures Trading Commission on the t3Tound that his claim 
involves a violation of the Co=odity Exchange Act ." 

On the 9th March, ) 982 , the First Defendant's London solicitors 
gave notice that the First Defendant, in default of election by 
the Plaintiff, elected arbitr ation by the rules of the New York 
Stock Exchange. Two points nave been made arising out of" these 
exchanges . For the Plaintiff is i s said tha~his strong desire 
is a.."1.d al ways has been to pursue his complaint in th::.s acti on in 
"England, his elec tion of reparation proceedings before the CFTC 

. being designed (as a fall- back) to avoid wha1: he regards a s the 
worst of all options, namely arbitration in the Uni ted Sta"tes . 
I do not doubt that this accurately descr ibes his state of mind . " 
For the First Defendant it is said that the notice of the 9th 
March was not intended in any to to challenge the P1ai:ltiff ' s 
val id election of reparation proceedings ; it was L"1.tended merely 
to fix: which arbitration rules were to gO'Tern b the event teat thE 
CFTC adjudication did not for any reason go ahead . This also I 
accept . The First Defendant , like "the Plaintiff, was quite 
pr operly safeguar ding its posi -:ion aga inst future eventualities . 

F I turn t o the First Defendan1:'s first s=ons , seeki ng a stay 
of these pr oceedbgs under Section 1 of the Arbitration Act 1975 on 
the strength of the arbitration agreement contained in the agree­
ment of t he 12th September , 1980 . ~rr . ~chae1 Eurton, for t he 
First Defendant, challenged the validity of the P1aL"1.tiff ' s e1ectic 

G for repara tions proceedL".gs because (he said) t his was a mere tacti 
to escape arbitrat ion ; therefore it was no election, and there 
reoaL~e d ~=b i t~2 ti on as ~ce only ~eans of ~e s olving t he dispu~e; 
t he pres e n1: proceedL'l;;s Dust accordingly be sta:l'ed. I consider 
this ar gurr:ent to be plainly wrong, s ince t he Plaintiff ' s election 

H was i:: !!J.Y 1riaw eff ective, ',Vhate"~-e= "the i n t entior: v/l:ich underl~j- i t . 

4 
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~. Lu=ton did not press tt.is argucent, but ~stead submitted, 
with r::.uch ~e2."ter force, that 7111.i12 the ~arties ' agreement 

provided for arbitration, ""ith the alternative of re;:arations 
proceedi:.gs on ,ce election of the Plaintiff, one thing it plaL~lJ 
did not provide for was action in a court of law here or else­
where . Since the :;:>arties intended to exclude such a possibil ity 
a stay should be granted. 

1ir • :;ark Littman, for the Plaintiff, contended that this 

case was not one in which the court was obliged to order a stay 
of these p~oceedL~s under the 1975 Act for -nvo quite separate 
reasons. First, he submitted that in or der to fall within 
Sec tion 1 (1) and 7(1) of that Act an arbitration agreement had, 
in the case of future disputes, to be a mutually binding obligation 
to submit any relevant dispute to arbitration as the exclusive 
means of determining the dispute. It was not enough that 
arbitration was one contractual means of resolving the dispute, 
with one or other or both parties remaining free to cho~se another 
means. Section 1, and the New York Convention on which it was 
based, were not concerned with cases such as the pr esent where 
arbitration was not the exclusive contractual ~ode of r esolving 
disputes; the inapplicability of the procedure was shown here 
b.y the fac t that, if an order of stay were I!!ade, the partie s would 
not arbitrate but would pur~~e ,he reparations proceedir.gs . 
Secondly, Mr . Littman submitted t~zt even if, contrary to ~s 
first submission , this was an arbitration agreement witb.in Section 
1 of t he 1975 Act, it was none'theless an agreement ,7hich was 
"inoperative or incapable of being perfor:ned" within the n:eening 
of that secticn for the reason already given, 'that the chosen 
arbi tral tribunal ·~·;ould riot in ::rac"tice conduct an e..rbi t r atio:l 

while the r e were concur::-ent re;:ara1:ion proceedings . It made n o 
difference th"t it was the conduct of the other party which led 
to t~.D. t result . The upshot wa s that on this ground also the case 
was not one where a stay !>.ad to be granted . 

!.Ir. Li ttI:lan ' s firs't subn:ission a;:pears (somewhat s1.lrprisL"l61y) 
to be virtually free of authori ty and no clear po inter to the 
answer is to be fOtL"la i.."'1 tlle lantSU2.cie of the statute . I must 

conclude t~t his submission is correct . The New 
DOing so,I 

Yo::-k Convention 
and the 1975 Act ~e desi~ed to secure T.he i~tern~tio~al 
recognition and e~:orcewent 0: arbitration clauses . 'rhey are in 

5 

,. c _ : '-----
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:10 1,"/2..y concerned wi 1:h cl:oice of ju=isdic tion clauses . To safe -

e;uard "the o;er-a \:.:..O~ of r .. c:l- do!:.es "Cic aYbi tr::a. ~icn clauses, amanda tor:,-

stay is pr Olic.ed by Sec ,ion 1 . The_'e tr.e section applies t?:le 

, A co=, eus, -:::erefore s-;;a7 ,he action wit::out any consideration 

B 

c 

o 

of t he procec.ural =erits, and even t~ou5h the acticn bas been 

besun i::J. \'Iha t is ~ h:r-::lothe si to be regarded as a sui table f orun . , 

Tt.e~- e are good :;:olic:,' r easons for this rule in a case to which t:le 

section plainly applies, a nd the result must follow . I would , 

however, be reluc tan t to extend the sec tion to a c ase to which, 

in my juc.gment, i t does not plainly apply, because the COI:.­

se~uences of a:;:plying the r~e ::lay be serious and any presumption 

' should be in favour of preserving rather than ousting an inter-

venir~ judi cial di s c retion . I do not thir-k that the section 

appli es, plainl:,' or at all , to an 8",<>reement stlc h as the pr esent 

and it 'l1ould in my vie.w be anomalous i f a statutor y provision 

having the object of Section 1 were to have the effect of :;;ro­

tecting and preserving, not arbitrati on proceedings , but proceedings 

of an entirely different, character . ,I do not therefore think ,that 

the agreement bet-.veen these parties is an arbitration agreement 

wi thin Section 1 of the Ac t . 

If I am ~lTong on that point , I conc h:.de that 1.1r . Littl!:an 

i s correct in submitting that the arbitration agreement i's 

i noper ative or i::J.capable of being performed . The a&reement simply 

wi ll not work, because the arbi -:ral tribunal (ve r'J u.."1.c.erstandably) 

E will not arbitr ate while there are parallel ~roceedings on foot . 

The =bi tratio::l agreement doubtless would have operat2d ::ac. the 

Pl aintiff not elected fo r the reparations procedure , but in 

making that election the Plai::J.t iff was doing nothing VlTong ; h e 

was I!:.e::-ely taki.,rl...e; advantage of a procedure wr.-ich United States 13.71 

F stipulated should be open to ::im, and of I'lhich the agreement 

itself clearly reminded r~ . The end r esult is as the Plaintiff 

contends. 3ecause the arbitration agr eement is inoper ative , the 

effect of an order will not be to make t~e ~~ties arbitrat e but 

G 

to make t~em pursue a different procedure. So on 

also I hold thi s to be a case net re~uiring a stay 

thi s ground 

under Section 1 . 

Once Secti c:l 1 of the 1975 .t..ct ';:as :1eld to be inapplica":lle, 

Mr . Littcpn subrr:itted that the lis ali":l i "endens s=ons was (by 

~~alcg)- ) ooveyned by the principles aduwbrated by Lord Scarzan i:l 

Castanho v . 3yo':m & ~oot (u .Ll Lt.c. , 6 98.1l .!_ .C . 557, a t 575C . 

H ~!r . Lit tman 0.180 r elied on the dictuJ:. of Lord Reid in T"e Atlantic 

6 

--- -- ----_.------- - - _ ._ ------,---~------
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Star L197!! A.C. ~36 at ~5~S that the onus was on the defend~t 
clearly to show "tl:.:.t in all the circUII:s t~ces the action should 
not ~roceed in Zr..gland . ~ . Li tban submitted th.::l. t England is 

A plai~ly "the natural fo~ for t=ial of this dis;ute and the 
Defendants could not dischar ge t heir burden of showing it was not. 
The PlaL~tiff is 3ri tish and lives he~e . dis solicitor practises 
in London . ~he Defendants ar e a large international organisation 
and all trade here . The only individuals with vlhom the Plain tiff 

B dealt ~lOrked he r e (as t-,vo of them still do), and all the 
transactions in issue were effected Irom her e . ' The claim fell 

c 

D 

E 

F 

. 
within Order 11, Rule 1 . It was natural for the Plaintiff to 
wish to sue here . The Plaintiff's claim r ested on ordinary 
common law principles as familiar to this court as to the CFTC • 
The onus was on the Defendants to shOW that there was no legitimat, 
personal or juridical advantage in suing here . They could not do 
so . There were obvious advantages to the Plaintiff in suiDg here 
as (for example),in the greater convenience , ' the avoiding of 
expensive travel and the prospect of recovering costs against the 
Defendants if successful. 

I.!r . Burton took i ssue lvi th this approach . On the forum, 
he pointed out th~t the Fir st Defendant is a United States company 
that all the tz:ading \7aS to be in Uni ted States markets ; that the 
was an express chOice of New York law; and that both the con­
trac tual disputes procedures were Uni ted States based . On the 
aspect of relati~e advantage , 
familiarity with the relevant 

he suggested t hat t he CFTC's 
Im'/ and pr actic e 

would make for a much briefer and consequently 
of commodity tradil: 
less expensive 

determination. His main ri!)oste was , however, in reliance on 
The Slei't!:eria L19791 P . 94, that where there is an agreement to 
refer disputes to a foreign court or tribunal t his court sho~ld 
ordina~ily stay proceedings her e in r el ation to any dispute i'allir. 
within the agreement unless strong cause for not doing so is sho~ 
Here, in Mr . :Burton ' s subIrission, tt.e r e was = 2e,-reement to refer 
the dispute to foreign arbitration or a foreign tribunal and no 

G such cause is sh own . 
The ~rir-c i~les releyant t o' this ques t ion are, in my judg!!lent~ 

those s~arized by Robert Goff J . in Trendtex Tradin~ Coruor atior 
v . Credit Sui 3se L19897 3 All Z .?. . 721 at 73311 t o 735b, which 
summary I respectfully and gratefully adopt . That case was one 

H in which tt.ere was an exclusive jurisdict ion clause, as this case 

7 

. -~-.--. 
$ 
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is in effect, and :!: a:p;= oach the case by ask; ~g whe ther the 

Plai_l'ltiff l'.2.S sati3fied !:Ie that i::J. all the cir cUEsta::tces it '_~ould 
be Unjust to stay ,~s action . If he has so satisfied ne, then 
I sho~ld exerc~se DY ~is~re ti on ~ the Pla ir-t i=f' s f avour to 

refuse a sta.~r . If not, I sb.ould exercise m:y discre tion in the 

Defend~~ts' favour and grant a stay. 
I start by consicer ing briefly the matters nen t i oned by 

Brandon J. L~ The 31eft~eri~. On the ques t i on of evidence, there 
B is no balance L~ favour of the Plaintiff. It will of course be 

c 

less convenient f or him to gi ve evidence in New York, but not 
grossly inc onvenient. I am confident t hat all relevant documents 
would be made available in either place. Evidence of market 
practice would be more r eadily available, and less necessary, in 
New York . There is no reason to think that evidence from the 
Defendants' witnesses could not be procured in New Yor , but if 
it could not that would be unlikely to harm the Plaintiff. The 
Plaintiff has not suggested that any oral evidence would be 
unavailable to him in New York . ~idence of New York law would 

-D not be needed there . It obviously we i ghs in the scales in f avour 
of a stay that the applicable law is that of New York. While the 
Plaintiff is British, the First Defendant is a Delaware Corporati on 
The Second and Third Defendants a r e (I assume, but do not know) 
Englis h corporations, but they are minor actors in this drama a::td 

E 

F 

G 

H 

are part of an American dominated group . I have no reason to 
doubt the Defendants' genuine desir e for resolution of this oatter 
in the United States by one or other of the procedures for _which 
the First :;:!efendant stipulated L"'l i ts agreemen t . I Vlould echo 
the co=ent of Robert Goff J. (at p. 735a) that "If t~e parties 
have chosen to submit their disputes to the exclusi ve jurisdic tion 
of a foreign court it is diffic~lt to see how either can in 

ordinary circuzstances conplain of the procedu.re of that court", 

but here only one substantial conplaint is made of the CFTC ' s 
procedu.re, 
successful 

n~ely t~~t costs are not ordinarily awarded to the 
party . That is not an ;nsubstantial matter but it 

can.~ot weigh heavily in the balance where a party has chosen this 
procedure ~d it ~~y ce that if tLe PlaL~tiff had chosen to 
arbitrate ,,-e coul d , if successful, have r ecovered his costs . 
~i!y attention -.-/as <irawn to a pr ovision of Section 14(d) of the 
Co~odity Exc~~e Act ~e~uiri~.g a ~on-resident of the united 
Sta tes ma.kL"lg co:c.plaint to the CFTC to Iurnish a bond in doubl e 

8 

-----------------------~-----..."....,-".--'=""'----"""'""'" 
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the amount of t~e clai~ co~ditioned upon the payment of costs, 
includi~g a re3sonable attorney's fee for the respondent if he 
should ~revail, but it appears that the CFTC bas ~uthority to waive 
the furnishing of a bond by a compla i nant wbo is a resident of a 
country ·,.;hich per!:lits the filing of a complaint by a resident of 
the Lini ted States '",ithout the furnishing of a bond . Since this 
country certainly ' permi ts complaints to be filed without bonds being 
furnisbed, althougb in practice often requiring foreign plaintiffs 
to give security (particularly if they are insubstantial) , and since 

B the Defendants have under taken not to argue that there should be a 

c 

D 

E 

F 

G 

bond, this does not appear to me to be a weighty consideration. 
Ot her procedural factor s such as cost and time appear to me to be 
fairly evenly balanced. Vie\v.Lng this matter in the round, I regard 
the present as a case in which the American is as natural as the 
English fo r um and in , .• hi ch the Plaintiff can point to no advantage 
to ' him in English proceedings which \-Iould begin to outweigh the 
effect of a deliberate contractual commitment to a choice between 
a r bitration in the Uni ted States and the statutory United States 
reparations procedure. I accordingly feel tbat it would not be 
un just to the Plaintiff to stay these proceedings against the First 
Defendant and I grant the stay which is sought. The ground of tr~s 

. application is not strictly to be regarded as lis alibi nendens, but 
it was not suggested that Mr . Burton's ar gument was not open to him 
and the true ground of his application was made clear . 

I should mention one po int '",bicb arose unexpectedly during 
ar gument and wbich I am unable to resolve . Regulation 180. 3(b)(3) 
of the relevant United States rtegulations provides that : 

n •••• The customer must also be advised that if he or she seeks 
reparations under section 14 of th~ Act and the Commission 
declines to institute reparation proceed~n5s, the claim 0 = 

grievance \·,ill be subject to the preexisting arbitration a5ree­
roent and must also be advised that aspects of the claim or 
grievances that are not subject to the reparations procedure 
( i. e. do not constitute a violation of the Act or rules there-
under ) may be reauired to be submitted to the arbitr ation or 
other dispute settlement procedure set forth in the preexisting 
arbitr:Jc ion agreement . " 

It is not clear on tbe evidence whether tbis advice wa s given to 
the Pla intiff nor \-Ihat the effect of an omission to give it would 
be . The parties zslced rna to give j'Jdgment \·,ithout waiting for 

H this aspect to be e:-:plored . I mention the point only to record 
that it \-las not overlcoked and that the parties have agreed to keep 
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it open for a~suoent hereaft er should either of them wish to 

pursue it . 
I turn l;stly to the thi~d su~C.ons seeking dismissal of the 

proceedin; s asainst the Second and Third Defendants under Order 
15, Ru le 6 , of the 2u les of t!le Supreme Co urt . The :i:laintiff 
has joined these Defendants because he believes that I'Jr . 
Hutchinson (and perha? s a [':r . ~!anduka ) represented one or other 
or both of them . The j oinder is resist ed because the First 
Defendant has undertaken to meet and honour any claim which the 
Plaint iff may establish , taking no poi nt on parties . The 
September 1980 agreement was made Vlith the First Defendant elone 
and it is willing to meet any liabi l i ty which arises . Accor dingly 
it is ur ged that the joinder of the Second and Thir d Derendants 
is pointl ess and, the action having been stayed against the ,Fi r st 
Defendant , shOUld not proceed agai nst them alone . 

I find this a curiously troublesome point . On the one hand 
I have no hesitation in accepting the Firs t Defendant's assurances 
that it would not seek to escape liability in reliance on any 
technical point concerning parties . That means that the joinder 
of these Defendants is likel y t o be futile . On the other hand , 
it is not said that the Plaintiff 's pleading discloses no cause 
of action against these Defendants and nrima facie i t is up to a 
Pl aintiff to decide ·"hom he wants to sue . The ans\,er to my 
dilemma must be fo und in the language of Order 15, ~ule 6(2)(a), 
whic h empOl,ers the court to order any pe rson \"ho ha s '.been improper l:; 
or unnecessarily made a par ty to cease to be a per ty . There is 
no question her e of the Second and Third Defendants having been 
made parties improperly. Is the ir joi nder unnecessary? In one 
sense it is, s ince the ?laintiff can obtain any relief to which 

F he is entitled against the First Defendant in the United States . 
But I think t he rule is concerned '.-,it h the necessity of joi ning 
these parties fe r the ?u rpose of obtaining relief in these English 
proceedings, and I cannot say tha t for that purpose this joinder 
is unnecessary, least of all no\" that I have stay'ed ?roceedings 

G aGainst the First Jefendant . I ther efore conclude that the 

Second and ~hird Defendants are not entitled to "hia order, nei ther 
side having argued <;ha1; a ny distinction should be d:::'3',m between the 
Second and Third Defendants . I reach this conclusi on wi tho ut en thusiasrr 
since if these proceedir.:;;s continue against these Defendants only t hey w 

H either duplicate "he ..imerican proceedings wi thout adding an::thing or the 
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will lead to an inconsistent decision, which would also 

be unfortunate . I ao none, he less bound by the effect of the 
rule as I understand it, and I must resist the temptation to 
specula,e '.<hether there may not be or arise another gr ound upon 
;,hich the 3econd a 'ld 'rhir d Defendants could restrain tilese pro­
ceedings against them. 

In the result the first and tilird summonses are dismissed. 
On the second sum~ons I make the or der sought . 

B MR BURTON : My Lord, your Lordship knol-/s, of course, the hi storical 
reason as to why the first summons '.<a s issued tue minute there 

c 

D 

E 

was an election for reparations. The real dispute wa s on the 
second summons , in my suboission , and I would ask your Lordship to 
order that tile cos ts be those of the First Defendants, they ilav~ng 
succeeded. My Lor d , in relation to the til ird 5ummons, very little 
time, i f any , was taken up on any ar guments on tile third summons 
and I would ask your Lordship to either make no or der on t hat 
summons or to say that the costs of the third summons should follow 
the costs on the summons which has been successful. Ny Lord, 
subject to that, if your Lordship makes the order tilat the First 
Defendants ilave their costs , as I ask, then I do not need to addres£ 

. Your Lor dship on the costs reserved as a separate issue ·"hich, in my 
submission, should also be the First Defendant 's . Hy Lord, if your 
Lordship is to make any other order as to the costs on the summonse£ 
than that I ask , then I would addr ess your Lordship separ ately on 
the question of the costs res er ved on tile adjournment on the 14th 
May. 

MR JUSTICE BINGF-~ : Yes. Mr . Aikens. 

MR AIKENS: My Lord, in my submission th;;t would not be the right 
order as to costs and I think this i s one of those cases where your 
Lordshio should consi der the costs of each of tile sumoocses 
separately . So far as the first summons is concerned, tile bulk of 
tile evidence I'!as directed to tile question of a stay unde r Section 1 
certainly on the effective Nel-l York la\; , and on that sur.mons ',:e hav 
been suocessful . I would submit that the correct order on that 
summons is that we should have our cost5 . It may ---

F NR JUS'l'ICE BIHGF..Al'I: :dell, the \<ay it strikes a:e at the moment is 
tilat although the fi r st and second summonses are separate , none­
theless the r eal argument was: should there be a s,ay or shOUld 
there :lot; and r·lr . 3urton fired h/o barr els . I do not think you 
should pay the costs of the first summons , but I think it would be 
an artificial r esult to say that yo u should 6e t tilem when the 
substance , a s to whether there should be a stay or not , has gone 
against you . 

G 

H 

AI"\ZJ.)S : · .. Ie ll, my Lord, as to the thire. su cmons - \"e \,on on that 
- and therefore I ;:0 not think th:Jt is ( inaudible ) . ,.jy Lord, so 
far as the second suomons is concerned, really the ;ray that 
Nr. 3urton ha s \oIon in the end is somethin;s that aros e out of his 
ar gument in r eply . Your Lord:;hip \'Jill recall that The i::le fthe ria 
was not raised until ~r . Burton reclied and the wav 1 t ~as out 1n 
the summons ',/8S lis alibi ::endens, no t t!1at the parties ha're' a:;reed 
a particular forum, 3na ;na, o:Jerefore "~ey should be he ld .to that 
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contrac;;ual agr eement . Indeed , that '.-la s not the '.-lay it ,,.a s opened 
by ~;r . 3urton on ;;r:e 28th r':37 . In my submi ss i on , it ·.;ould not be 
correc; to say th3t ~e ought to bea r the c os ts of thac . If that 
was ,=~e ':Iay i t had been ?ut in the aff i d.avit i:1 che fi=st place, 
',-,hien l .. /as served. on ':he 26th April, and :'.f the~e had been an 
amend~enc co t~e ter~s of the sucmons, macters may have been 
differen~ i~ the sense ~h ~ t th e 0ho l e t~i~g mi ght have been tele-
scoped ::mc. , my suboission, my Lord, on :be second: sucmons, ·.'IOuld 
be, at any ::-ate, that '"e should not nave to pay the costs of 
that ur th~t the costS should be split . Now, my Lord , that does 
leave the question of "hat sho uld happen about tbe costs of the ~ 
adjou r nment on the 14.th 1·'8Y . ':lould you r Lordship like me to 
address you on that now or do you want to deal with ---

MR JUSTI CE BI!lGP":.M: Just remind me : it was because you put in some 
evidence at a late s tage, was it not? 

MR AIKENS : '"ell , my Lord, there will be an ar gument as to who put 
in evidence late. 

MR JUSTICE BINGEAl,l : It was all evi dence to do with Section 1"1: 

MR AIKENS : It was all evidence to do ",ith the Section 1 Summons 
and !.,hat had h3pj;:en ec. !vas on the 25th April, 1982 , Nr. Burton's 
client s had served their affidavit, some three months after the 
original summons . Your Lordship should huow that this case was 
due to have been heard in [',larc h, but it was adjourned ve ry shortly 

D . before the hearing because it was inconvenient to my fri end, I 
think. foiy solicitors had been pressing fo r an affidavit in suppor t 
as early as tte middle of ~ebruary 1982 but the Defendants had not 
served it until 26th April, 1982 . There '.1as a series of l etters; I 
think n o less than 5 lette rs on the subject, from my solicitors to 
the Defendants I solicitors. As your Lordship !roO"/S, we have been 
in consultation \-li th Americ a n l,n'/yer s throughout . It was felt 
right to consult the Americ3n lawyer, !-~r. Solovay, aft er I had been 

E instructed to draft the aff i davit in reply . ':Ie served ou r 
affidavit in r eply on the 11th ~~J, tha t is to say, three days before 
the hearing , and then Linklaters '''ere able to get in touch with 
their Aroer ican la!'/Yers . They managed to get a "rapifax" copy of 

F 

G 

H 

an opini on of l'Ir . I-' arkham over he re in t i me to pr esent us with a n 
affida-lit i!l reply on the morning of the hearing on the 14-th . It 
came on before your Lordship at 2 o 'clock that day . 

J USTICE BI HGEAI'l : Yes, I remember . 

AIKENS : Then I said that an issue IVas raised in ~'!r . r'ia rkham' s 
o'Oini on l etter exhibited to 1';::-. ?errari I s second affidavit on \1hi c h 
we - ','Iant ed to take fu r the r instr:Jc tions because it raised, among 
other things , some authorit i es on the question of "/hether or not 
i f ther e wer e reparations pr oceedings and they , for one reason or 
another, were end ed then '''hat ",auld hap;:en to the arbi;; r ation nro­
ceedings? t-jy Lord, that \'/a s the r eason for the adjournment, - and 
~7 ~=~c~e ~3S content chat ~~ere should be an adjourn~ent, and 
inde ed ar(5ued. :,e:ore yot:r Lordsjip tha t be s~ou ld tave the cos:;s or 
and occas~oned by any adjournment at that sta5e , a nd after argument 
your Lordship said they should be r eserved. Ny Lord , wha t hapr-ened 
subsequently Has thaI; \'Ie ',vent back , consulted r-Jr. Solovay on the 
points rais ed by l'ir. Ha r kham . 'de nroduced a fu r ther aff idavit and 
then , indeed, another salvo was fi red off by Nr . E'errari, ",ith the 
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So there '.as ano ther compl ete r ound, as i t ',.ere, of affidavits. 
In the event, ;;he isst.:e that '.as be ing canvassed in those affi -
davits has not r~ ally figured i~ the result a t all. 3ut , my Lord, 
in my suboission, the ',.Gole matter ~'lOuld or could have more easily 
been de alt '..J i th on t~e 14th if my friend t s original affidavit had 
been ~roduced a lot ea r lier a s wa s pressed fo r by my instructing 
solicitor s . As it ~o'Ia s , becaus e things got telesc op.ed in the \ieek 
before the fir st hear ing , and because, inevitably, it meant that 
we had to go back to American attornies to ge t the r esult , it was, 
at the l east , one of those occasions when i t ' .• a s perhap s inevitable 
that there '.·/a s going to have to be an adjo urnment in or der for this 
matter to be considered. My Lord, on that basis, I would s eek to 
submit that the correc t order as to the adjournment is that there 
should be no order as to costs. It is j ust one of those oc casions 
when both parties are having to g o a long way to get their advice 
a nd in the event it meant tha t there ·had to be an adjournment. 1'1y 
Lord, that "ould be my suboission on tha t and I think that that , tec 
nically speaking , probably arises under the first summons on the s tay . 
My Lord, I would seek to address your Lordship on the que s tion of 
l .eave to appeal hereafter but your Lordship might like to deal with 
costs first . 

MR JUSTICE 3INGRAM : 'dell, shall we deal wi th that separat e l y ? 

MR BURTON : [.:y Lord, may I first of a ll take exception to '.hat my 
friend said - I do not ( inaudible ) - "/hat my friend s aid abo ut 
evidence being directed to Section 1 . My Lord, from the very 
beginning , other t han the argument, whi ch as your Lordship mo\.,s, I 
pressed very shor t l y indeed and abandoned in t he light of your 
Lordship's reaction to i t , that there may not have been a valid 
election at all, there wa s no a r gument ever: put fon/ard t hat, 
once there had been an e l e ction f or r eparations , there was an 
arbitration clause which alone wo uld jus t ify a s tay . From the 
very beginning , and your Lordship ,,,ill reoember even frot:! the 
brief arguoent I addr essed to yo ur Lordshi ;J on the 1 4-th tf:ay '"hen 
there was an adjournment, when yo ur Lurdship had react i ons to 'dhat 
I said , I had said either there is here r eparations' pr oceedi ngs 
or there is arbitration and i f , a s ~/as being sai d by Hr . Solovay 
in the affid avit (the substantive affi davit ) he put in: " I-Iell, \'/e 

intend to stop the r eparations proce edings" , I said , "You cannot 
do that because i f you stop the repa rations p r oceedi ngs you are 

. Dot going to be free to come o ver nere beca us e then you will oe 
fac ed ,vith the arbit::'ation agr eement '"a i ch \.,ill then be valid and 
binding . So you have e i ther got your self a reparations proceeding 
which you Dust proceed ·.-lith or, alterna t i vely , if you stop them , 
for Vihatever r eason, then you have tae a rbi t ::'at i on agr eement." ,-ly 
Lord, chat has been my s ubmission from the v ery beginning . I t is 
absolutely right that it had noc occurred to me ( it should have don 
that The 21eftheria 'das go ing to be the i mportant case to rely on 
until .1. \-135 .3 1. 'C'Cl.'L!.b' lis teni:1g to i·~r. Lit tman I S ar 6ur-ents. Never-
theless, a lthough I did not have the benef it of that authority in 
mind <J t tee ti ::~ , -:h:;t , i:1 essence, vIas '."ha t I ':l8S or guing from the 
beginning end. it '.-las he lpful to have the support of Lord Bran don 
Hhen it occurred to me that I zhould bav e had it . ';jell, never the-
less, that has been my C3se tt.roubhou t, once there "as an e l e c t ion 
fo r r epar 3tions . 

H ~!R JUSTI CE BI1:GEAM: ':Iell, i·lr. 3ur ton, let me tell you what my curren 
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thinking is ar.d see if ycu ",ant to arsue asainst it. I think. on 
tbe Section 1 su~~ons, the re should be no order as to costs, . 
including no order as to the costs reserved . Secause, in tbe event . 
that SUOlJons - while it '.as not a1; the forefront of you ::- a rgument -
',las never dropped or '" ithci::-a "'tl or abandcned and JOU did a r gue tbat 
sumlZlons . I t::i!lk that since you have ',<on on 1;he substance of 
getting a s1;ay , as op"osed to not 5ettin5 a s1;ay, it Hould be wrong 
to oake an o::-r..e r in i·ir . ,\'ikens' favour and therefore I think 
justice is represented by there being no order on that summons . I 
tbink that you snould have the costs of the second summons, on which 
you have succeeded, including costs reserved . It will obviously 
mean some aDDortionment bet,.,een tbe t .. o summonses but that is 
something tbe TaXing rlas ters can cope ,lith; and I tbink that you 
should pay the costs on the third summons on "'hich you have failed. 

BURTOl1 : Obviously, foreseeing great difficulty fo r the Taxing 
Masters, it is simply that my subaission \1ou ld be , and it is obviousl 
perhaps more appropriate to put it to the Taxing ~la ster than, i!l 
the light of your Lordship's vie\Vs, to your Lordship, was that, in 
fact, no evidence was put forward at all in any of the affidavits 
on Section 1. All the evidence ',.,as devoted to saying (a) really if 
you do not get arbitration tben you have to ge t reparations .- -

JUSTICE BINGHAl'!: No . qui te a lot of evidence ,,,as on Section 1; 
as to whether it Has voluntary or not , and so on . 

BURTON : r1y Lord, certainly ~/hat I intended to be doing ',vas puttinE 
fonlard all the evidence on how, if you do not proceed wi tb 
reparations, you h ave got to proceed with arbit::-ation, my Lor d . 

m JUSTICE BINGIL~~: Well, it is quite true tba t in your reply you sa: 
tbat this "I8S not real ly a Section 1 case at all; but yo u did not 
say tbat in opening . 

BURTON: Ny Lord, in opening , I said, sub j ect to my fi::-st arg;.Hnent 
as to wbetber there had been a valid e lection at all , my secor.d 
submission ,.as that there Has ei ther the one or the other - either 
reuarations or ' arbitration . It was then in reply tbat I supported 
it' with The Eleftheria . r·1y Lord, certainly in my submission , 
the case for che J efendants bas a l ',.,ays been: "'fou are stuck in fac i 
if I may use that expr ession, 'l'/ith either repara1;ions or arbitratio; 
Ive do not mind \'ihich but , on either bas is there has got to be a sta' 

,here and , my Lord, in opening to your Lordship , I sa id I thouqht it 
would be ( inaudible ) , .. :hen your Lordship put to me "Under which 
summons are you primarily asking for the r elief? ", I said then, in 
opening , it must be the second summons because t he f irst summons 
was historical and was issued before =nere had bee n tbe election 
for reparations . ':/e ll, my Lord, it cay be th~t that is a matter 
for argutlent befor e the Taxing ~·:aster .. r·~y Lord , so far as the 
adjournment is concerned, on the quescion of costs reserved, to try 
to save SOt:le ar"ument befor e the Ta:cing ~:e s;; er, my Lord , al l the 
costs, in my submission , of that s ummons were caused by my friend 
wan;;i~c e:::ra ti:ne to deal \·/ it:J. something that , as I submitted to 
your Lor dship on the 14tb [.i3Y , he sho uld have :-'-no'.m fully a bout 
already . Because He hed bad evidence produced to us on 11tl:: and 
12t~ r,:~y , : :'/0 C.3j"3 before the hea :r-ing, ::.,hich fo r the first time, 
no ~nd~C3t ion of i t bavin; been gi ven i n correspond ence. ~efore, 
stated: "':Iell, ',.,hat \'/e intend to do is 1;0 abandon the r e para'Cions 
pr oceedings a nd stick to the Lnglish p::-oceedir.r,s . " ',Ie had been 

14-
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given no ind:'cation ·.·Joether by corres'Oondence or o'::herHise when 
there was electicn for r eparations; ~here was then corr espondence 
sayin-; :f·.~e are .s bout :0 i.33Ue the re ?ara'Cions ;roceedi:l;s" ; there 
fairly ( inaudible ) proceeding in che united States . There was 
never a le':: ':: er sayins : "·.ie elect (or \'Ie ',Ii ll be electing) in 
opposition to y our 5UltDOnS, t o stay the repars-cions proceedings. :! 
Only in tj.e affie.a,,:': -:' id. t hey S3 y t hat. ':ie then needed to scu:::,ry 
:"ou::c. t o s e-c the evidence togethar to say "But you cannot do that , 
because if you stay t he reparations proceedings you 'are left with 
a valid arbi ';r3t ion asreement . " ','/ e mana;ed to do that in the tice 
by ":::-apifax"; it arrived on the 14-th Nay, and my friend only had it 
in the morning . But, my Lord, then it \.a s said: "';jell, we need to get 
American advice on t ha'; point , therefore \.e need an adjournment . n 

Hy Lord, whan my friend says I was content, my Lord, \1hat I 'did say 
was that I did not want to cause my friend any e~barrassmen~ but I 
expressed t hen '"oat I eX?ress '00\., \'Ihich I.as astonishment that thi.s 
point had not been fully taken into account I. hen advice f r om 
American lawyers I.as taken as to whether this \.as possible to be 
done, namely, a reparations notice issued simply to avoid the arbi­
tration but yet the English proceedings to be pursued. Ny Lord, so I 
make tHO comcents . First ly, this ;{as, as I made it then , advice 
which should have been availab le to my friend then in order . to 
deal \v.lth immediately, because he should have had it at his finger­
tips already, and the fact that he did not should not be in any 
way ascribed to my clients l'lhether by \1ay of paying their own 
costs of that hea ring , or at all . And, my Lord, secondly, in the 
event the adjourn ment, a s I commented in the submissions on the 
28th of -I'!ay , br ought forth nothing . There was not a great -- to u.s 
my friend's I.ords - s:;tlvo in reply f r om Nr . Solovay , 1'1r. Ferrari ' E 
lengthy advice having been put to him . All we have is a very short 
telex which really c ontained no advice ·.-Ihatsoever , but merely a 
re i teration of the ?revious position . My Lord, so that in the 
event there Has nothing ,!;sined by the adjournment for my. f riend . 
But, on both those bases , in my submission, your Lordship should 
say, without att empting , or to ask the Ta:dng I'~astar to attempt 
at this stage, to deal \-lith the question of costs reserved as 
between · .• oat :::'elated to the first sucmons and ',Ihat related to the 
second, your Lordship should s ay the c osts reserved should be the 
Defendants in any event . Your Lordship e.id say on the last 
occasion tha t y our Lordship vlould be minded to a gree \-lith my sub­
missions but that your Lords hip, a s a ma tter of practice, never 
did make any order until your Lordship sa\-l the final outcome, if 
that Vias possible . Your I,ordship has now s een the f inal out~oa:e 
.and, in my s'Jbt:lissi on, yo ur Lords hip s ho uld do what yo ur Lordship 
Vias minded to do , na r.: e ly , order the costs reserved to be the First 
Defendants in a ny ev ent . Ny Lord, a s to the res t , I have made 
my subt:liss i ons on t he first and second summonses and, my Lord, so 
far as t he third s ut:lmons is c onc erned, all that I do say t here is 
that i :: " a s a matt er \'Ihich to ok up a v er y s hort t :'me indeed and it 
was simply a matter in ~-Ihich it ;;as d e sired that it should not be 
used as a reason 'd hy t h ec-e shou ld not be a s;; av that t here ~·tas a 
need to pro ce ed ag3 insc .t h e Second and Third !)~fendant s in this 
count ry. ",y Lo:::'d, tha t \-las the r eason "'Ihy the third sumcons \-la s 
brou £h~ . lou r Lo~dshi? cas iGd a s r eat deal of do ub ~ , a s you r 
Lords!1i ;> s a i d i n ~ivinG j ud3r.lent, as to ':/hich \'lay it should 60 . 
r-1y Lord, t !:le re wa s, I t hink , only five minutes er ;uC!ent in all on 
the su mmons Dna 31 thoU5h iu is ri6ht to s ay cha t the 3uc mons has 
?een dismi s s ed , it may ·.-te ll be your Lor cishi;> mi ;,;ht consider t ha e it 
~s not a quest ~ on of 3 victory or 0 def eat fo r e ither party e n t hat 
s ummons in ;;he li;ht of the ',-jay yo ur Lo rdshi p has §;one on j Ud[;went . 
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AG3in it -::Sj, on t2e other 
Master because there was 
to that catter. I do not 
furtte r. 

hand, 
some 
think 

be a ouestion for the Taxing 
small - evidence add.r essed-
I can assist Jour Lordship any 

JU3TI:::::: 3 2:i:G:-':"':.f'I : ','lell, I think ~. ;= . Burton, despite ycur argu::r:ents! 
the ri;it orde = is ~iz~ 70U shoul~ have your costs on the su~cons 
on which 70U ~ave succeeded, including the costs of the sucmons 
\":hic~ '.-lere res erled on the 14th r-:~y, and that d.oes, I think, 
reflect the p::'ovisional indication \-Ihich I gave on that occasion. 
So far as toe f irst sumnons is concerned, I still think that the 
just order is that toere should be no order as to costs, including 
the costs attributable to that summon"s reser yed on the 14th ~:ay . 
So far as the third summons is ccncerned, I think the Plaintiff 
should have his costs small though they may , in the event, be . 

~1R AIXEi'!S: r-\y Lord, I " ould ask for leave to appea l on the second 
summons . As I have already told your Lordship,I think that the 
\·my that summons has gone has changed real ly ,!uite a lot since 

C the s ummons \'/a s issued. In the event, the princi-;Jle upon which 
your Lordship decided it is that (1) there is here , in effect, an 
exclusive jurisdiction clause, and that (2) having made that 
decision, in considering all the principles , your Lordship has held 
that it would not be unjust to stay . Ny Lord , in my submission, 
the first question , whether or not there is an exclusive jtJrisdicti, 
clause in effect is a ,!uestion of law . I t is one of principle rat . 
than disc::'etion and therefore ~/ould be fit to go to the Ccurt of 

D ..\.ppeal. 

E 

MR JUSTICE 3E1Gn.,I.M: ',vell, 
a matter with aSDects of 

"by the Cour t of Appeal. 

I am inclined to think, Mr . Aikens, it is 
novelty which ,"ould deserve consideration 
'dould you argue against that, 1·ir. 3ur ton? 

MR BUrtTCll : My Lord, provided that your Lordship would say ... I do 
not think that I shall be arguing the first summons before the 
Court of Appeal, but if ---

MH. JUSTICE 3nrGH.AI1: ':/e 11, 'Ne are talking I am so sorry . But 

!-m BURTON: My Lord, I \,as only geing to -say ---

F MR ' JUSTI:;'::: 3H!GF.Al-l : You \'/ere only soing to say i': is a pa ckage deal. 

MR BURTON: I-ly Lord ; a package deal. ·.Iell, certainly I \-Iould ask 
fo r leave to appeal on the third summons but , while I am at it, 
perhap.r:, I could have l eave on the first sumr.Jons also , although it 
may not faature ~ea~ly . My Lord, provided that that is the 
position, I do not argue strenuously that there should not be leave 

G HR JUSTICE ,3I:TGHA11 : Allor nothing is the terms on which 1·;r . 3urton I 

H 

lolR AIIG.rlS: /.;y I.ord, I co not think that the "all" so far as the f:::'::'5 
sUffimons, is Gc i~G to ~ake ou ch difference . 50 far as the thirc 
summons is concerned, well, I su?pose that is lar gely a matter of 
discretion on th3t basis and it Cli;ht be said thGt" Jour Lordship 
should net grant leave unless it was going to be said that it was e. 
question of construction of the '.ford "unnecessary" ( inaudible ) . 
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.n;STI CE 3I::G;:i,",1 : ~!1ere is very little authority on what "un­
necessary" Cleans, I think . 

r·B .U K:::NS : 
look. 

The~e is none, so far as I know, ~y Lord. I did have a 

1\'8 JUSTI C"Z 3I~~G~'i_~H: !~o .. ':jell, I think there ought to be leave to 
appeal on all ~he su"-~onses. 

r·B A .l.A2i\' 3 : ft~ yo ur Lordship pleases. 

ER JUSTICE 3I::GF.Al'i : Thank you both very much. 

- a - 0 - 0 
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