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JUDGHEENT {Seserved)

(As sporoved by the Judse)

ME JUSTICE SINGIEMAMN: I have bafore Se three summonses in this

ection. 3y the first, issued on the 21st January, 1582, the
First Defendant seeks a stay of all further proceedings egainst

it pursuant to Section 1 of the Arbitratiom Act 197%.7) Ey the
gsecond summons, issuad on the Sth Mareh, 1982, rat Defendent
seeks a stay of all further proceedings agaiy on the ground
of 1is alibi pendens. By the third summom e Second and Third
Defendants ask that sll further rrocesdipsyg th thisg asction agsinst
them ba dismissed pursuant to Crder ﬂi§szb e &, of the Eules of
thke Supreme Court.

The background facts can be rized quite briefly. The
Flaintiff iz a British eitizendyj ves in Eggex and iz 3 man
of mesns. The First Defendan a wery well-=imown and well
established coopany of n stock=-brokers snd futures
commission merchants. Gecond and Third Defendants are :
companies in the sa D The Flaintiff bhad it in mwind to trade

through the Daram% in comnodities snd long term futures.
12th September, 1980, be met in Loepdon with

Aceordingly, o
@ Mr. Eutechi cting for one or other of the Jefendants and

entered int itten agreement to open an sccount with the First

Dafeandant 1 shall return to the terms of that agresment shortly.

f's case iz that at the meeting he gave strict

ions concerning the menner in which treding wes to be

out on his behalf, and on that understanding the Flaintiff

erred @250,000 to the First Defendant's account in New York.
wag clsar that the dealing was to be in United States markets.

The firzt bout of deeling resulted in 8 loss to the Flaiptiff of

161,295 and the Plaintiff complaics that this loss srose because

his instructions were disregerded end the deglinz was negligemntly

cerried ouot. The Plaintiff plleges that there was a further

meating at which ¥r, Eutehinson was given further instruections,

but a further bout of dealins resulted in the Fleintiff's sccount

going into defieit to the overall extent of 255,395.25. In

respact of these losses the Plaintiff pakes the same complaints

g8 before. A Turther compleint iz npade that [Hr, Butchineon was

inadequately supervised. The Plaintiff brings this action in
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order to Tecover hisz losses. I assume, altbouzh for obvious
raasons the Jefondants bave pot 7et served a Dafence, that the
Defandants denmy liability.

The written szreesment of the 12tk Septesber, 1980, was between
the Flaintiff =2nd She First Defendant and was described as a
Comnodity Account AsTaement. Clagse 1 provided that:

"iny a2nd =1l transections for your account shall, be subject to

the ragulaticns of all sppliceble federal, z;;>und self-

regulatery sgencies, incloding, but not to, the
various commodity exchonges and the con idn, Tuoles and
custocs, as the same may be constituted {rom tize to time,
of the exchenze or market (and it gring house, if any)

where executed ,..." \\
Clause 10 provides that the azreem 11l be poverned by the laws

of the State of MNew York. OCm ¢ ond page are to be foumd these
provisions:

"Arbitration Azreemant A

Any controversy ari out of or relating to =y 2ccount,

to transecticns @ ou for oe or to this agreement or the
breach therecf( shall be gettled by arbitrstiomn ir eccordance
with the ru aen in effect, of the contract market upon
which the agtion giving rise to the claim wes executed
or 'l:h& ork Stock Exchenge, Ine. as I say sleet, If I
do q%._. e such election by registered meil sddressed to you
] ur’ mein effice within five days sfter demand by you that
ke such election, then you make such slection. Judsment
%mn any eward rendered by the erbitrstions may be sntered in
any court having jurisdietion thereof.
¢ While the Commodity Futures Treding Commission (CFTC) encouras
the settlement of disputes by erbirretion, it reguires that
your consent to such sn agresment ba woluntary. You nesd
not sign this Arbitration Azreement to open an account with
Merrill Iynch Fierce Fenner & Smith, Inc. (See 17 CEF 180.1 =
180.6)
By signing thisg Asrbitration Asreecent, you nay be waiving your
rights to sue in 2 court of law. But you are not waivinog
your Tight to elect later %o proceed pursuant to Section 15
of the Comzodity Zighence Act to seek demeces sustained ag
8 result of a3 violation of the Act. In the event a dispute
srises you will be notified that Herrill Lyuch Pierce Femner

2
United Kingdom

Page 3 of 18 -

c— .- ™ e T I e S ]



& Smith, Incorporated intends to submit the dispute to
arhitraticn. If you belisve a wviclatico of the Commedisy
Zxchange Act is iovolved and you prefer to request a Section
14 'Reparaticus' Froceeding before the CFTC, 7ou will still
bave 45 days iz which %o make that election.”™

These unusual arbitratiocn provisions call for a littls
explanation, which iz %o be found in the evidence before mne. TFirs:
futurag commission mershants such as the First Def uts are not
permitted by United States law to make the ¢u5t»--§:2§an:r3 into
an arbitration agreement along these lines a gQpddiTion of doing
business. Hence the stetement that nnnsant‘ﬂ!’ he agreement must
ba voluntary and that tke customer meed QeE:aign the arbitration
sgreement. But I think it plain thst customer (duly warned
as he is required to be) does enter ba ertitraticn agresment
thet iz then an agreement which iab ng according to its temor.
It is not, once signed, wvolunt the sen=ze of not being intend
to create legal relatioms. ¥, even if a gustomer entersg
into the arbitretion agre that does not (end by United States
law @sy not) deprive hig right, as an alternative to
arbitration, to sesk 1!5:utinn in proceedings before the Commodity
Fotures Trading Copmisdion. Thisg is a federal regulatory agency
which may appoln dmicistrative Law vudge to edjudicate upon
disputes :unneﬁﬂ!,; commodity treding which are submitted to it.
Cral puobli G:E‘ ng= ere held end from its decisions there lies an
appeal t 'nited States Court of Appeals. It is common gErounc
could entertain end adjudicate upon 21l the complaint
he Flaintiff in this action and, if he made good bis com=

1 y 8ward him full demasges. But the CFIC may, after prelim-
EEE§} enguiry, decids not to proceed with a gatter and, if it
éarns that other givil procesdings sre in trein, is sppsrently
likely to stey its own proceedings, Thirdly, it appesrs on the
evidence that, slthough normally willing to arbitrate where
nominated to do so, the New Tork Btock Exchange will not proceed t:
arbitrate upon a metter which is el-eady the subject of & live
proceeding before the CFTC.

The first litigious blow between these parties wes struck on
the T1th September, 1981, when the Flaintiff iszsued hig writ sgsin
all three Defendants in this court, bhaving obtained leave to serve
the First Defendant cut of the jurisdiction. Paoints of Claim
followed on tae T1th January, 1982. Ca the 20tk Jonuery the Tirs
Defendant gave notice that it intended to submit the dizpute to
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arbitraticn i= accordance with the arpiitraticon ssreexent doted
the 12th Septzmber, 1580, and regquired the Flaintiff within five
days to elect whether arbitration should be in accordance with the
rules of the rFealavant commcdity exchenges or of the Dew Tork 3toel
Zxckazmgze. Within tha £five day pariod Tew York attornies

apting for the Plai=tiff replied to the First Defendant:

"Fleace be advized that, in accordence withk 1 Erbitration
provizion of X=. Fowler's Saptembar 12, 1gﬂn@m:nd4q
Account Agresment with you, Es elects 1o ed with &
Section 14 'Beparations' Proceeding be @ he Compedities
Futures Trading Commission on the zrtgnd™ that his eladim
involves a violaticno of tha Comm N Exchange Aot

(n the 9th March, 19682, the First De t'e London solicitors
gave notice that the Firat Def default of election by
the FPlajintiff. elected arbitrati the rules of the New York
. Stock Exchange. 'TIwo points een pade arising ocut of thege
exchanzes ., For the Flair -8 iz geid that hig strong desire
is end zlways bas been ¢ sue his complaint in this agtion in
England, his election € 2ticn proceedings beiore the CITC
" being designed (as =back) to avoid what he regards as the
worast of all opt amely arbitration in the United States.
I do not doubt this acourately describes hiso state of mind.
For the Fi endant it is said that the botice of the Sth
Mereh wa.a{n tanded in any 6 to challengs tha Plai=tiff's
1 of reparation proceedings; it wag intended merely
ch arbitrazion =ules ware to govers is the event that the
judication did not for any reascn go shead. This also I
. Tha First Defendent, like the Plaintifl. was guite
roperly safeguarding its position agzainst Tuture eventualitisg,

I turn tothe Firgt Defandant's first su—mons, geeXing a giay
of thase proceedings under Sectlon 1 of the Arbitration Act 1975 an
the strength of the arbitraticn agrsement contained in the agree-
ment of the 12th Sastember, 1980, Ir. Michae]l Burton, for the
First Defendant, challenged the validity of the Pleintiff's elmctic
for reparations proceedings because (ha said) this was a mere tacti
0 esgape erbitretion; therefore it was no slection, &nd thars
régained arbitraticn as the only means of resolving the dispute;
the present procesdinss Dust accordinzly be atayed, I consider
this argument to be plainly wrofig, Sinoca the Flaiatiff's alecti

was in oy visw effective, whatever the intention which underlsy ix.
4 United Kingdom
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Er. Zurton 4id mpot press this argusant, but instezd submitted,
with cuch greazer force, that while the parties' asreement
srovided for arbitration, with ths altermative of reparaticos
proceadingzs on the election of the Plaintiff, one thing it plaianly
did zoft provide for was ection in & court of law bere or else—
where. Siazce the parties intended to exclude such a ppasibllity
A atay sbould be granted. @

IIr. dark Iittman, for the Flaintiff, ::nntmﬁ.&<§at this
case was not ocne in which the court was oblige rder a stay
of these proceedings under the 1975 Act far Jguite separate
reasons. Flrst, he submitted that in o to fall within
Section 1(1) and T(1) of that Act an a ticn asresment had,
in the cgse of future disputes, to tually binding obligation
0 gubmit eny relevent digpute <o gticn a5 the exclusive
means of determining the dispm tT was not srough that
arbitration was one comtrac of reaclving the dispute,
with one or other or both s remaining free to chodse another
Eeans . Section 1; and w Tork Convention on which it was
based, were not concerfeds rith cases such as the present where
arbitration was no lugive contractual —ode of resolving
disputes; the cability of the procedure was shown here
by the fact t T an grder of stey were made, the partiss would
not arbitrate ¥ would pursue the reparations proceedings.
Secondly,edX. littman submitted thet even if, contrary to his

firat s5ion, thiz wes an arbitration azreement within Section
1 0L 375 Act, it wag nonetheless &n agreement which was

- tive or incepable of being perforzed" within tha meaninz
that secticn for the reason aliready given, that the chosen
bitral tribumal would not in zTractice gonduet an erbitration
while there were comeurrent rezaretlion proceedings. It made =o
difference that it was the cooduct of the other party which lad
to that result. g upshot wes thet on this grouwnd alaso the czse
wES not one where 2 stay kod to be gransed.

Ur. Iittman's firat submission appeers (somewhat surprisingly)
to be virtual’y free of anthority and oo clear pointer to
gngver is o be found in the Isncuaze of the statute., I maet
therefore aporoach it a3 & guestion of prinediple. Doing s, I
conclude that his submission is correet. The Hew York Conventicn

and the 1875 Ant zve degirmed 40 zecure the internaiticnal
repognition and enforcement of arbitraticn clauses. Thay sre in
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oo vay concerzed with choice of jurisdicticn clauses. To s=fa=
guard the operstion of ncu-docessic arbitraticn clauses, a mandstors
atay iz provided by Secticm 1. vaese the section apziles the
A court cust therefore poEy the actiop without any considersticm
of the procedurza] =—sritxz, and even tiouzk the moticn kEas bean
begun in what is ex hAvopothesi to be regarded as a suiteble forum..
Tra e ore good policy recscns for this mile 1n 8 c© which 1he
sectieon plairnly applies, and the resuls must fn% T would,
B howevar, be reluctant to axtend the section t:Si:Z e to which,

in my judgment, it does not plainly =zply, the com=-
gaquences of 2znlying the rulae ==y be sur*ﬂgghhﬁﬂ.any Iregumption
ghould be in fevour of preserving ra r(gahn custing &n inter-
vening judicial diﬂ:fﬂtinn. I dao njz;::ink thet the gecticm
applies, plainly or &% &ll, %0 an nt such 28 ths preszent
and it woemld in oy view be an if a statutory provision
havirg the cbject of Secticn J to have the effect of cro-
tecting and preserving, no bltration proceedings, btut oroceedings
of an entirely differen gter. .I do not therefore think ket
+“he szreemeni Detween parties is an arvitratioc zgreement

D withiz Sectien 1 -:%E s,
If I am wro that point, I conclude that Ir. Iittman
ig corract in tting that the arbitration egreascent is
inoperative gpable of being performed. The asreement simply
.;§$ because the arbimral triburnal (very umderatandably)
itrate while there are parallel proceedings cn foot.
ratios azreameant doubtleass would hove ocparatad E=d the
If mot elected Tor the repareiicps procedure, but In
that electicn the Plaintiff was doing aothing wrong; e
8 marely tekinzg sdventege of 4 procedure which Tnited States law
gtizulated zhould be open to kim, apd of which the agrsemsnt
tgelf glearly reminded hHim, The end result is 2 the Flaintiff
contends. Secause the arbitraztiom azreement is inoperative, the
effect of an order will not be to make the parties arbiltrate but
to maka them pursue 2 different procedure. g6 o this groond
G galso I hold this to be £ cise neot requirirz g stay under Sectiom 1.
tnce Seciicn 1 of the 18970 a8t %&z Zeld to be imappliesbls,
¥r., Littman submitted that the lis alibi cendens summons wes (by

enalegy ) soverned by the principlies ajumbrated by lord Scarsan in
Casionho v. Brown & 3cot (U.E.) Ltd. /T9B17 i.C. 557, at 575C.
H ar. Iittean nlso ralied opn the dietuz of Iord Heid in The Atlentip
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Star /19747 A.C. 436 av 454E thet the oous wes on the defepdant
clegrly to show skt in gll the circumstances the sctien should
not proceed in Zngland. Er. Littman submitted that England is
plainly the natural forum for trial of this diszute and the
Defendonts could not discharge their burden of showing it was noot.
The Flaintif< is 3ritish and lives here., dis solicitor practises
in Iandeon. Tha Defendants are a4 large internmati crganisation
and all trade kere. The only individuals wit% the Plaintiff
dealt woTked here (s two of them =till do), the
transacticns in issue were effected from The claim fell
witkin Order 11, 2ule 1. It was ne ’ the .leﬁ.ﬂ!' to
wigh to sue here. The Plaintiffis sted ocn ordirpary
coomon law principles as familiar 8 court 23 to ths CFTC.
The onus was con the Defendants % that there was mo legitimat
persopnal or jurdidical a.ﬂ-u'a.m:% suing here. They could not do
B0 . Thers weare obvious 5 to the Fleintiff in mning kere
as (for example ), in the +t8r coovenience, the avoiding of
expensivea travel and % ospect of recovering cosis against the
Defendants if succe

gus with this approach. On the forum,
ke Firgt Delepdant is g Tpoited States company
ing vas to be in United States markets; +that the
choice of New York law; and that both the con—
Dsputes procedures were United States based., On the
ralative advantage, he sugsested that the CFIC'a
rity with the relevant law and practice of commodity tradic
paks for a mich briefer and consequently less u::phn.n:.‘ra
dglermination. Hig main riposte was, Lowever, In relisance on
he Eleftkeris /70707 P. 94, that where there is an agreement to
refer disputes o a foreign court er +ribunal this court sheald
erdinarily stay proceedings here in relaticon to any dispute f=1lir
within the egreement unless siroog ceuse for not doing mo is =showmr
Hare, in IEr. Burton's subnission, thars was Bn sgreament to rafer
the dispute to foreign arbitration or s foreigm tribumal and no
guch cause is shown.

The prirpiplez relevant to this ghestion ere, in my Jjodzment.

those su—=srized by Robert %off J. iz Tzendtex Tradins Corporsticr
¥. Credit Suizze 195;? 3 All Z.B. T21 at Tiih to T35b, which
gusmary I respectfully and zmatefully adopt. That cage was one
in which thers was an exclusive jurisdiction cleuse, &85 this case
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ig in effact, and I gpproech the cz3e by askizg whether the
Plointif® Las satisfied ma thet in 811 the circumstences it would
be fnjust to gt=y this asection. If ke bag zo satisfied me, then
I should axercize oy discretion in ke Fleirtiif'g favour to
rafuse a stET. I not, I saould exercise my discreticn in the
Defendants' favour and grant a2 stay. :

1 xtart by considering briefly the patters EEn{E:’Ed by
Brepdon J. in The =leftharis. Cn tha guesstion dence, there

is no balance in favour of the Flaintiff. I ¢ of course be
less copvenient for him fto give evidence in e ark, btut not
Erossly iznconvenient. i ap confident 1 relevant docupents
would be pade available in aither ¢ @ ance of markat
practice would be more resdily a 'lag}h, and less necessary, ino
New Tork. There is no reagon © that evidence Ifrom the
Deferdants" witnesszes could no coured in Hew Yor , but if

it ecould not that would be uqésf to harm the FPleintiff, Thes
Plaintiff hae not suggest t any oral evidence would be
unaveileble to bim in T k. Zvidence of New York lsw would
not bte needed there. bviously weighs in the scales in favour
of a gtay that t ) cable l=w iz that of Faw York. Thile tha
Flaintiff iz Br the Firat Defendant is z Delaware Corporztion
The Second $ Defendants are (I assume, tut do not lmow)
Englisk cgiagn ons; tut they are minor sctors in this Erﬂmn gnd
are part &Ff Aperican dominated group. I hawve no reason o

doubt Tendants' zeruine desir=e for rescluticrn of this ratter
in ¢ ted States by cne or athar of the procedures I0r which
t rat Jefendant stipulated in its agreersnt. I wouald echo

coamment of Zohart Goff J. (at p. Ti5a2) that "If the parties

ve chogen to submit their disputes to the axclusive juristicticn
of 8 fereigzn court it is diffienlt +to Esa how aither scam in
ordinary circumstances complain of the procedure of that gourt”,
but here anly one substantial complaint is made of the CFTC's
progedure, nimely thet cosis are not ordinmerily swerded to the
successful partr. That is not an ingubgitantial matter but it
cannot weigh heavily in the balance whers & perty bes chosen this
rrocedure ard it may te that if the Flaintiff had chosen to
arbitrate e could, i successful, keve recovered his costa.
Ny etteaticn wes drawn to a provisien of SBection 14(d) of the
Cormodity Zxchsnge Act regquiripg a son-regident of the United
States paking cocpleint To the CETC to fornish a bornd in donhle
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the zmount of the claiz conditioned upom the peyment of costs,
ineludins & ressonable attorney's fee for the respondent if he
should prevail, but it appears that the CFTC has =uthority to walve
the furmishing of & bond by = complainant uwho is a resident of &
country which permits the filing of & complalint by & resident of

the United 3tates without the furnisbing of a bond. Sionce this
country certainly permits complaints to be filed it t bonds being

furnished, althcugh in practice often requiring fore laintiffs
ta give security (parsicularly if they are insub al), and since
the Deferndants have updartaken not to 8rCgue t© re sbould be a

bond, this does mot appear to me to be 8 wel
Other procedural factors such 23 ¢cosT Bn
fairly evenly balenced. Viewing this
the present as a case ino which the
English forum and in which the FPlad
to'him in English proceedings w
affect of 8 deliberate cont

ty consideration.
Bppesr to me to be

r in the round, I regerd
ichn iz as natural as tha

f can point to no advantace
ould begin to outweigh the
commitment to & choice between
arbitration in the United 8 and the stetutory United States
reparations procedura, ordingly feel that it would not be
onjust to the Fleinti stay these proceedingz against the First
Dafendant and I stay which is sought. The ground of this
spplication iz n ietly to be regarded as lis slibi pendans, but
it was not su that Mr. Burton's argument was not open to bim
el the of his application waz made clear,

ntion one peint whieh arose cnexpectedly during
aTgEuTe which I am unable to resolve. Hegulation 180.3(b)(3)

.=« Dhe custooesr must also be advised that if he or shea sesks

declines to institute repoarstion proceedings, the claim ox
grievance will be subject to the preexisting arbitration agree-
ment and oust also be advised that aspects of the claim cor
grievences that are not subject to the reparsticns procedure
(i.e#. do not constitute a vielation of the Agt or rules there-
under) may be required to be submitted to the arbitration or
other dispute settlsment procedure set forth im the preexdisting
arbitrscion sgresment.”

. ‘:SS\ ¢ Treparations under sectiom “i4 of the Act smd the Commission

It 1s not clear on the evidence whether this sdvice was given to
the Plaintiff nor what the effect of an omission to give it would
be, The parties pshed me to give judpment without waiting for
this aspect to be explored. <« mention the point only Lo record
thet it was not overlcoked amd that the parties hev ad to i
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it open for argument hersafter should either of thez wish to
pursue it,
I turm lastly to the thirzd sumrons sesking disgissal of the
A proceedins=s agsinst the Second snd Third lefendants under Crder
15, Rule &, of the Fules of the Supreme Couvrt. The Ilaintiff
has joined these Jefendants because he believes thay [
Eutchinson (end perhesps & Fr. Menduka) represent or other
or both of them. The Joinder is resisted becffuldgNthke First
B Dafendsnt hes uvndertasken to meet and honmour an
Pleintiff =ay establish, taldng no point gb\ ™ The
Septeober 1980 sgreement was made with ¢ rat Defendant alone
and it is willing to meet any liubi].% hich arizes. Accordingly
it iz urged that the Jjoinder of ¢ cond and Third Defendants
is pointless and, the acticn b been stayed azainst the First
Defendant,; sbould mot proce t them alone.
I find thisg a curdsno roublesome point, Cn the ope hand
I have no hesitation in ting the First Defendant's assursnces
thet it would not se gcape liability in relisnce on any :
technical point nngjs_. partica. That means that the joinder
D af these Defends i3 likely to be futile. (n the other band,
it is not t the Flaintiff's pleading discleoses no cause
of sctionm Eﬁs[ these Defendants end prima facie it is up to &
Flaintiff o Mecide whom he wants to sue. The answer to oy
dil ba found in the lesnguage of Crder 15, Rule &(2)(a),
owers the court to order any person who bas- been improperl;
cessarily mede 8 party to cease to be 8 paETrty. There i=
. $i estion here of the Second and Third Defendants having been
e parties improperly. Is their joinder unnecessary? in one
~;SPN sense it iz, sinee the Flaiptilfl cen obtain any relief to which
~:Ss\ he iz entitled against the First Defendant in the United States.
But I think the rule is concerned with the pecessity of Jjoining
these partiss for the purpose of obtaining relief in these English
proceedings, and I cannot say that for thet purpose this joinder
is unnecessary, least of all oow that I bhave stayed proceedings
G against the Pirst Dafendant. I therefore conclude that the
Second and Third Defendants are not enfitled to this order, neither
slde heving argucd that any distinction should be drawm between the
Second end Third Defzandants, I reach thisconclusicn without anthusiase
since if these proceedinss continue against these Defendents only shey W

H either duplicate the Americen proceedings without adding ensthing or the
United Kingdom
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will lesd to amn inoconsistent deelsziop, which would also
be pofortunate. I an nonetheless bound by the affeaet of the
rule a5 I understand it, snd I must resist the temptation to
speculate whether there may not be or arise snother sround upon
whieh the 3econd and Third Defendants could restrsin these pro-
ceedings acainst them.

In the result the first smd third summonse smigsed.
On the second sumzons I make the crder sﬂught<;;§2

MR BURTCN: My Lord, your Lordship kmows, of y the histerical
reason as to why the first summons was iﬁggiﬁftuﬂ minute there
wag en election for reparatioms. The ispute was on the
second suomons, in my submission, end
order that the costs be those of T &s
sucoeeded. My Lord, io relstion
tipe, if any, was taken up on &

C apd I would ask your Lerdship \Fher meke mo order om that

suTmons ©or To S8y that the co the third summons should follow

the costs on the suomons w b¥s been successful. My Lord,
subject to that, if your Lo ¢ mekss the order that the First

Defendants have their uu: 8 I ssgk, then I do oot need to eddres:s

1d ask your Lordship to

Defendants, they having

third zummons, very little
ments on the third summons

.your Lordship on the cog eserved as 8 separate issue whiech, in o
submission, should a the First Defendant's. Iy Lerd, if your
Lordship is to mek nyyother crder 88 to the costs on the summonse:
D than thet I ask, would sddress jour Lordship seperately on

the gquesticn nf<:?~' sts reserved on the sdjourmment om the 12th
Hay.

ME JUSTICE B'.IK Tes. Mr. iAikens.

ME AIEELS: Lord, in my submissicon thot would not be the rizght
order costs and I think this iz one of thosze cases whers your
Lor 1 hould ceomsider the costs of esach of the sumsotcses
B 17 2o far as the first summons is concerned, tha bulk of
t dence wes dirscted to the ounestion of B stay under Section 7
gentelnly on the effective Hew York law, and oo that summons we hav
* gen sugcessiul. I would submit thet the correct order on that
omons 1s thet we should heve cur costs. it may ==

% JUSTICE BILGHAM: Well, the way it strikes me st the moment is
that althouch the first and second summonses are separste, none—
theless the real argument wag: should there be a stay or should
thers not: and [Fr. _u*tnn fired two barrs 1s. 1l do mot toimk you
should pay the costs of the first summonsg, but I thisk it would be
an artificiel result to say thet you sbould get them when the
substange, =5 To woether there should be a stay or not, has gone
Bgalbst Fou.
G
MR ALEENS well, mF Lord, ag to thethird SUCmons - We Wom  on that
= and uucrurnre L 20 ot ::1 # that is (insudible). Fiy Lord, =o
far as the second summons is concerned, really the way that
Mr. Burton has won ic the end iz sowetiinz thet srose cut of his
argument in reply. Tour Lordship will recall that The Zleftheris
was mot raised vatil Fr. Burton replied smd the way It Was put inm
H the summons wes lis glibi -endens, net that the parties have acreed
g particulas ;c:au,rng tnat coarefore they should be held to thﬂt
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contractual agresment. ;uﬂutﬂ thet wag not the way 1t wez gpened
by Mr. Burton on the 28th Fay. In oy scbhmission, it would nn* ba
correcs S0 say fhat wa ought to Sear the cozts af thst. If that
wasg the wey it had been put in the affidavit in the first plece,
which was served pn the 28%th April, and if there had been an
gpmepdment S0 the terms of the sucmensz, macters zmey have been
diffarvent iz thEas zenzsa thot the vhele tRircz mwight heve beaen tele-
geoped and, ©F submission, my Lord, onm the second summons, would
be, at any =ate, that wa should not hawwe to Day
that or thot the costs should ba split. Kow, oF
laave +the Questionof what should happen sbout €
edjournment on the 12th Fay. Would your Lordazis
adcress you on that now or do you went to deal a2 —

JUSTLICE BIIGEAM: Jugt remind me: it was‘i?hﬁtsu Fou put in some
evidence at a late stage, was it not? <::>

ALEENS: Well, my Lord, there will argument as to who put

in evidence late.
JUSTICE SIBZELM: It was all a%%ea to do with Seection 17
o

ATEENS It wag all avidenc with the Seetion 1 Bummons

and what had haprened was o EEth April, 1982, dr. 3urton's
clients had served their a% vit, some threes mooths after the
oricinal summons. Yo hip should knmow thet this case was
doe %o have been hes jarch, but it was adjourned wvery shortly

bafore tha Deari
thiﬂk- ]'.T_r Hnlil:-
as early as the
gerved it gmtil

auge 1t was inconvenient to my frispd, I

ad baen pressins for an affidavit in support
of Fabrua 12982 but the Defandants had not
ril, 1982. There was a series of letters; I
5 letters on the subject, from mr solicitors to

tha Defenda glicitors. As your Lordship koows, we have bean
in consultalion with American lawyers througbout. It was felt
right to 1t the American lawyar, Mr. Saleovay, after I had besp
instru a draft the affidavit in r&ply, We served our

affi in reply on the 11th Hay, that 1= to say, thresa days bafore
the » 8mi than Linhlahars Jure abls to get 1n ‘touch with

BTrican lawyars. They menaged to get a2 "ropifex™ cooy of

nisn eof Mr. ['arkhsm over here in time to present o3 with an

Iidavit in reply on the merming of the heering om the 18th. it
& oo befors your Lordship &t 2 o'elocck thst day.

JUSTICE 3IRGHEAM: Yea, I resmember.

ATEENS: Then I z8id that an issue wes roised in Mr. Harkham's
opigicon letter exhibited Lo Fr. Terreri's second affidavit on which
wg-wanted to teke Iurther instructions because it roised,; smoneE
other things, some sutherities om the guestion of wiether or not

if thers were reparations proceedinzg snd they, for one resson or
annth&n‘uere ended then what would hapgen to the arbitratiom pro-
ceedings? by Lord, that was the reason for the adjournmemt, end

oy foiand wng ::1tE_- that there should be an sdjournnent, and
indeed arsued belors your Lordship THat he should havs the gosts of
8od oecasioned by sny edjournment st that stage, and after srcument
your Lordsnip said they snould be rasarved. Ly Lora, woat haprened
subsequently was that we went back, consulted lMr. Solevay on the
polnts raiged by Mr. Farkham. i@ produced a further silfidavit and
then, indeed, snother selvo was firesd off by Mr. Ferrari, with the
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sid of Mr. ¥erkham before we came beck to your Lordship om the 28th.
So there was sncother complete round, as it wers, of affidavits.
In the event, the issue that wes being canvassed io those affi-
davits nes not raally figured in the result at all. Sut, my lLozd,
in my subzissien, the woole cetter would or could cave more easily
been dedlt wish on the 148tk if oy friend's original affidavit nad
been Troduced a lob sarliesr 83 was pressed Ior by oF 1lnstructing
soliciters. As it was, becsuse things got telescoped in the week
before tha first hearing, snd becsuse, Lnevitahlr, aut that
we fad to go back to Americen ettornies to met t 1t it was;
at the least, one of those cccesions when itwasp inu?ltahlu
that theres was golnz to have to be sn aﬂgqu~ in order for this
patter to be cnnsldir&d My Lord, on that b I would seek to
submit that =he correect order as tu the adj nt is that there
ghould be po order 88 to CO0StE It is jus ¢*of those occcasions
when both parties are oaviopg to go a lo ¥ to get their advice
snﬂ in the event it meant that there - be an adjourmment. My
that would be @y submission o and I thigk that that, tec
uﬂaily speaking, probably arises ke first summons on the stay.
My Lord, I would sesk to sddress ordship oo the question of
leave to apreal heareafter buot rdship might like to deal with
eosts first, '

ME JUSTICE ZINGEAM: Well, we deal with thet ﬂepaggtelyT
[ME BUETON: Ky Lord, may st of 211 take exception to whet oy

friend said = I da wiible) = what my friend seid about
evidence being direpfedyTo Section 1. My Lord, Ircm the vVery
beginning, other t sfa argument,which &8s your Lordship kmows, I
preaaaivanyahnr+ *wmdeed and sbendoned in the light of your
Lordship's raa to it, that there may not have been & valid
election at thers wes po srgument ever pot forwerd that,
ppee thare aan gn election for reparations, there wes an
urhitra“i g8 which alone would Juostify & stay. From The
very b -l snd Four Lordship will renember even Ifroo the
hriuf au: I sddressed to your Lordship cm toe “14th May wien
t un addnurnnﬁut, woen your Lordsnip hed ressticoms to whet
said either thers iz here reparstions pruceed,ngs
e is Erhlc“ﬂtlnﬂ gnd if, as was being =8id by Hr. Salovay
affidavit (the substantive sfficsvit) he put 1n: "wWell, we
nt nd to stop the reparstlons proceedings”; I said, "Jou csmnot
that because if you stop the Teperations progesdings you are
ROt golng to be Iree o come cver nere because then you will be
faced with the srbitrstion acreement which will them be wvalid and
binding. 3o you have either got yourself e reperations proceeding
whieh yon must proceed with or, Eluﬂrﬂﬂtl¥ﬂlj, 1f you stop them,
for whatever reason, then you bave the arbitration agresment.” By
Lord, that has been gy submiszion from the wvery beginning. It is
absolutely rizht that it hed not ocaurred to me (it soould heve don
that The Zleftheria was going to be the iupurtant case to Trely on
until 1 was 3ittipg listeniag to r. tman's srzuments. Hever-
thalesa, althoush I did not bave the beueflt ol thau suthority Imn
mnd 35 thea ::::,:f::, i1 essenoe,; WeE whev I wes grgulng Irom the
begioning =nd it wes helzful to EE?E the zupport of Lord Brsndon
when it occurred to me that I zhould heve Rad it. Jell, neverthe-
lass, that has been my case throughout, onge there was an election
for reparations.

H MR JUSTICE BIDGHAM: well, Hr. Surton, lel me tell you whst oy currTen
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thinking is end see if you went to argpue against it. I thiok, on
the Secticn 41 suzzons, there should be no order 8s to costs,
ineludins 0o order as to the costs reserved, Sacause, in the event.
that sunmons - while it wes oot at the forefront of ymu“ srsument -
was never dropped or withdrowm or asbandened 2nd you did argue that
EUTDOTNS. I t=inlk that since you have won on the substance of

| getting a8 stay, as oprosed To mot gEtt ing a stay, it would ba WTOng
to make sn crder im fir. Jikens' fsvour apd thersrere I think

justice is recresented by there being no order on ¢ sumcmons. I
think that wou snould have the costs of the second ng, on which

you have succeaded, including costs reserved. coviocusly

mean some appﬂr't:.unment between the two s n¥es but that is

sozething the Taxing Masters cen cope withja u nk that you

should pay the costs on the third 5Uﬂ¢nﬂ3 h you have failed.
MR BURTCIH: Cbviously, foreseeing grest - for tha T

Magters, it is simply thet =y suboiss 1d be, and rti!nhﬂiﬂuﬂl

perhaps more aprropriste to put .3 t axing Faster than, in

ur Lordship, was that, in
1 ig smy of the affidavits
eveted to sayinz (a) really if
oeve to get reparations ———

the light of your Lordship's views
fact, oo evidence was put forwa 1
oo Section 1. All the evidence

Fou do not get arbitration thed ¥ :
MR JUSTICE BINGHAM: Ro. n] '?:Sa lot of evidence was on Section 1;
g to whather it was wolu or not,; and S0 Ona.

ME BUSTOH: My Lord, ce
forward all the avidénc

reparations, you b

¥ what I intended to be doing was pﬁtting
n how, 1f you do not proceed with
t to proceed with arbitration,; =y Lord.

11, it is quite true that in your reply Jyou sac
really a Secticn 41 case at s8ll; but you did not

say that in ing.

ME BURTON: ; rd, in opening, I said, subject to my fizst argument
as to wh r thers had been a valid elaction at ull, oy secobd
sub weg that there was either tha one or the othar = either
e tions or arbitration. 1t was then In reply that . supported
. B The FEleftheria, ¥y Lerxd, certmunly in my submissien,

ge for the Jelferndents has alwaysz beemn: "You sre stuck irn faet
may use that expression, "with eithar reparaticns or arbitretic:

‘do mot mimd wiiieh but, on eitlher basis there Jas got to be a sta

bere and, oy Lord; in opening to your Lordship; I ssid I thoosht it

opening, it oust be the second suomons because tha first summons
was higtorical snd weg issued before thare had been the elestion
for retaraticoes. Well, oy Lord, it may be that that is a matter
for argument before the Taxing Faster. My Lord, so far as the
gdjournment iz concerned, on the quaarlnn of costs reserved, to try
to ssve zome srcument bafore the Texing MeEster, my Lord, 8ll the
costs, in my submissiom, of that sh_nﬂua were ceosed by =y friand
wanting extra time to deal with snmeth+ng that, as I submitted to
your Lordsh p on the 14th [ay, be should have imown fully about
alraadr. Secpuse we hod had evidence produced to us om 11tk snd
12th Fay, tuo u3¢3 cefers the Desring, wileh Jor the firmst time,

no irdlc::lan of it heving been given in corresponcence. Jefors,
stated: "iJell, what ue in:end ta do iz to absandon the reparations
H| rproceedings and stick to the English proceedings.™ de had been

N
,:SF& would be (inavdible) whem your ;nrush;; put to me "Under which
@ summons sre you primarily eskinog for toe relief?", I said then, in
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ziven no irdication whether by correspondence or otherwise when
thare Was electicn IorT Teparations; there was then corresspoodence
sg7int "de arve sbout To izsue the reparstvions proceedizzss"; there
fairly (inavdible) p uceadln, in the United States. Tners wss
naver 8 latier savyinc: iz eleet (or we will be elesecting) in
opposition to your sucoons, to stay the reparations proceedings.”
Culy im the affidevis did they say that.  Je then meeded %o scuzry
round to gat the evidence together to sey "But you caunot do that,

because if 7ou st3y the revarsticns proceedings gnU' left with
a8 valid srbiiration sgresment." e managed to in the time
by "rapifax"; it srrived on the 14th Hay, and oy only had it

in the morning. 3uot, oy Lord, then itwasg said: "id
Americsn sdvice on that point, therefore we ne
My Lord, when my friend says I wss cootent,
was that I did net want to cause my friepd

wa nesed to get
ad journment. "

s what I did gay
SRbarrassoent, but 1

expressed them what I express now, which onishment that thic

point hed not been fully taken into ace hen advice from

American lawyers HHE teken as to whet 5 was posgible to be

done, nsmely, a reperetions :utl:ﬂ i gimply to avoid the arbi-
teatlon but yet the J.:.shprnn: Q Yo pancosd. My Lesd. so I

mlka two compents. Jirstly, © + 23 L mede 17 fhem, sdvice

which should have been gvailab m? friend then in order.to

deel with immediately, because bould have bhad it st big finger-

tips alresdy, snd the fesct did mot should mot be in aoy

way ascribed to my client ger by way of paying their owm

costs of thet bheering; © 1l And, =y Lord, secondly, iz the
event the edjournment, s::> ommented in tae gspboissions on the

28th of VMsy, brought nothing. There was wot 8 grest — to ue
my friend's words @‘m in reply from Mr. Bolovey,; Mr. Farrari's
lengthy advice hawg en put to him. 4ll we bhave is & very short

telex which rea ntained no advice whatsocever, but merely a
reiterstion of Tevicus positicno. My Lord, so0 thet in tha
eyant there thing ==ined by the adjnumnmnnt for my ir1end-
Bot, on bot g begez, in oy submigsion, your Lordship should
g87y wWith sttexmpting,; or to ask the Texing Mestar to attampt
at thiz giwee, to desl with tShe gquestion of costs Tossrved as

betwee rmleted vo0 the first sucmons end whot relsted to the
ur Lordship should sey the costs reserved should be the
8 in any event. Tour Lordship did s2y on the last
thot your Lozdship weuld be minded to agree with my sub-
but thet your Lordship, 2s s matter of practice, naver

de make sny corder until your Leordship saw the final outcome, if

t wag pess*hle. Your Lordship hes now sean the final nut oTe
od, in oF submission, jour Lordsiip should deo whet your Lordship
Was miﬁdcd te do, namely, order the costs reserved tn be the Firat
Defendant in ﬂh? event. My Lord, as to the rest, I have mede
oy suhn:“:cn' on the first and second sunmonses Eni, IF Lord, 80
far s the third suomons is concerned, all that I do say there is
that it was a metter which took up =2 TEIF short time indeed and it
was simply a matter in which it wee desired that it should nmot be
usad as a reason why there should not be & stsy thet there wasz a
nead to proceed assingt the Second apnd Third Seferdants in this
SOURETY. &y Lozd, thet wes the resson way the third sumoons was
bhrousnt,. lour Lordsoip hos hsd 8 grest deal of doubt, as your
Lordshin s3id io sivios judzment, as to Whl:] way iy should go.
Ky Lord, there was, I think, only five sinutes srgucent iz all on
the summons omd although it is right to aEv That the 3uCmons Las
baen dismissed 2t may well be your Lordship might consider that it
iz not a2 queshlau pf a vievory or o defest for sither party on that
gummons in the light of the way your Lordship has come on Judcoent.
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Again it =8y, on the other hand, be a question for the Taxring
Fastar because thate was some scall eavidence addressed

to that catter, I do not think T can assist Jour Lordship any
furtkbar.

JUSTL = 3IrGEAN: Jall, I think ir., Burton, despite your arguments.
the rizht order is that jou shoule have your costs on the summons
oo which 7mou bave succesded, incluoding the costs of sUcmons
wiolek werse meserved oo the 4%h lay, and that doe hink,

reflect the provisional indicaticn which I gave t occasion.

3o far as the first zuocons is concerned, I sti ink that the
jugt order iz that thare should be o ordsar o costs, ineluding

the costs astribotable To that souosmons Teassgye
S50 far 8s the third summons is cooecerned,
should have his costs smell though th

AIEENS: ¥y Lord, I would ask for

the 14th Kay.
$nir the Plaintiff
s in the event, be.

o appeal on the second

summons, As I have alresdy teld rdship,I think that the
wey that summons has gone hasa ch eslly gquite a lot zince

the summons was igsued. in th t; the pripeizle upon which
your Lordsolp decided 1t 1s £ there iz here, in effect, sm

exclusive jurisdietion clsusg,\shl thet (2) having made that
decision, in considering sl principles, your Lordship has held
that it would not be unj BTEY. My Lord, in oy submission,
the first guestiom, whe r oot there iz sn exclusive Jurdsddicti.
clause in =ffect 1is tion of law. It ig one of prineciple rat
then discretion end ghemyelfore would be fit te go to the Court of
Appesl. .

JUSTICE ZINGH

11, I am inelined to think, Mr, Adkens, it iz
a matter wit

ess of novelty which would degerve congideraticn

by the Cnurl ppesl. %YWould you argue against that, lr. Burtom?
A

MR BURTOMU: ord, provided that Four Lordship would sey... I do
pot %hi t I shall be arcuing the first suomons before the

ME

Cour aopeal , but if ——

LiGEAM: Well, we are talking .... I am s0 sorry. But

Chs iy Lord, I was only going to say —
JUBTICE FTEGHAN: Tou were only going to say it ig a package desgl.

BURTCH: My Lord; a package desl. Well, certainly I would ask
for lesve to arpeal on the third summons but, while I em at it,
perhapes I could have leave on the first sumoons slso, elthough it
mey oot fasature greatly. vy Lord, provided that that iz the
positicn, I do mot argue strenuously that there should not be leave

JUSTICE 2INGHAM: A1l or nothing is the terms on which Fr. Burton'

AIEZNS: ¥y Lerd, I do not think that the "all" so for ss the firs
summons, iz geing o geke mueh diflsrence. o far gs the thirc
sumEons is concerned, well, I sunpose That is largely a metier of
discretion on that bagis and it maizht be said thst your Lozdskin
ghould nct grant leawve unless it was going to be sald that it wasg &
quastion of construection of tho word n'1.11:1.1:1&'::«&5E;El.rjr" ifnaundible).
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_;' H JUSTITE 3=5Gmaf: TherTe iz very little suthecriity on what "um-
necesseTy" means, I think.

I ATEEES: There is nome,so far as 1 lmmow, oF Lord. I did have a
A leok.

MR JUSTICT 3INGENM: so. Fell, 1 toink there ought to be leave to
eppesl on 8ll The sumDonses.

= AIBR=RT Az your Lordship plesses.

FR JUSTITE BIICHAM: Thank you both very much. Q
B = D - O = O
%‘
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