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has niready become vesied in or has accrued 1o a
defendant a3 & result of the passage of ke
limitaiion period and the pazsage of the time for
the service of & writ mist be heavier than that
which rests upon one who applics in time whilst
the period for service of the writ is sull curreat,
for there is then no sccrued or vested night which
B sought to be displaced. Whether that
addithonal or extra burden i3 described by
reference to exceptional circumstances or any
other phrase is, [ think, immaterial,

For my part, [ would adopt what was said by
Lord Justios Karminski in the case of Joner ».

Jomes, [1970] 3 W.L.R. 208t p. 30. What he said
Wi thisk:

What the righi iest is in & matier of thia
kind is o some exient & matier of chronology.
In my wiew, the real iest is “pood causs™ or
“good rezson™, which may be iranslated into
the words "2 sufficeent reason or reasons™, |
Diiscretion in a matter of this kind, as ip i
other matierz, must be exercised judicialiyy
that s by weighing all the crcumstances an
each side and balancing 3o far a3 possabl=ahe
priorities and meTis.

For the reasons which my Lord oy given I,
toa, think that the learmed Judge came o the

right conclusion and [, toa, widld ditmiss this
appcal.

[Ohvder: Appeal ditmirzed with coctr: order for
corrs below ro pfmaeim undinrarbed )

COURT OF AFPFEAL
. Mar. 1, 2 and 13, 1983

COVERMMENT OF THE STATE OF
EL'WAIT

W
5TR FREDERICK S5NOW L FARTHERS
AMNDCOTHERS

Before Lord Justice STEFHENSON,
Lard-Justics: Fox amd
Logd Jusiice KErr

’quu-m-—nm—mwm—m

ol glmse — Flalsiils sdded defendants to sclion six
years fhiree moalhs sfier §ward bl — Whether
delendaris coamld rely on | bmitntion Ao — Whether
the &if ta 11th defendssts pariners o e lom —
Wheiber award 8 Convealeon award — Arbitrnilos
Act, 1975 — Limitwrion Act, 1939, & 1 (1) (cL

Om July 15, 1958, the plaintals éentered indo a
ponfract with Frederck Snow & FPariners (ikbe
partreralup) a fiem of consulling enginoers, for the
eonsiruction of 1 imemational sirpart in Kowai
The partneriup compresed thiee partnom, Messrs.
Snevw, Seruby asd Slatnes,

By & Deed of Partnesship dated Apr. 1, 1961,
Miciar. Brown, Cooper and Payne were taloen into
ihé parenefaliap, the desd being executed by all
#ix partners and providing for the warying
conlribulions 1o the capulal of the six partners and
ihe inaring of profien and losses. Each pariner
w10 have o drawing account snd access 1o and
ine right 1o inspect (he hopks of atSouni.

Ok e same day six scparale agreemenis also
described an Desdi o Partheribon were enberned
Mo berwesn the (1 parins ind Meisrs. Ashlord,
Hishop, Meckay, Harfland, Yidliers and Fina (the
il o 11th defendamia). In (hess mE &grecments
fme o panioers were described a3 prncipal
parimers while each of the fch e [1th delendants
was described a5 An asancisbe: cach decd wal
pgned by all mx partnery, the assocEabes wens oog
pven any righis or powers of & partner, wers mog
erdeilex] 1o comduet of inderfere in 1he management
of the butinsin, nor have any acoms 1o the books
ol aceount and they ded not kive any share in the

aiasts and Gl ol commbule anyifung 1o the
caputsl,

Disputes arose beiween the plamiifls amd ibhe

partnershap in the course of the performance of ihe

contract and by telex dated Oct. 19, 1964, ke
phainbilfs Ermunaled the contract of July 15, 1958,
whillg rescrang all thor righta

It was acoepied that the camse of action pericd

was the period betwess July 15, 1958, and Oct. 30
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Ia 1968, Mesars. Finn, Hartland, Ashiord and
Brihop bocame jandod parindn @ider new donds
replaceng theose of 194 and in 1970 they became
full partners under & wngle deed executed by all
the pariners. In 1974, Mackay wid made a partner
of the sepmrabe Grm of S Fredérck Soow &
Partmers Easi Anglin. Mr. Villkem never sucoeded
im scguiring & professidnal qualibcation.

On May 12, 1972, Dr. YaSism wal Appsoinbid
srhitrator by the Kuvwail Mational Comirl purising
a cl. 20 of the cootrac: and by hs sward,
regisdored im Kuwail on Sept. 18, 1973, he awarded
that the partnership should pay the pladintifls &
siem of Kuwsiti dicars eguivalend eo £34 mullion

O Mar. I3, 1979, the plameiffa ook oul an
Ofiginsling summond ander L. 26 of I!htl.-'trhlll"l-
tion Act, 1950, agains the fiem of Sir Frederck
Snow & Partners [or kkave (o enforce 1he sward in
1hé same manner & & [odimeal.

On D, 5, 1979, the plaintiffs applied for the
joimder ol (a) Messr. Scruby, Brown, Cooper snd
Payee () the 6th to 111h defendamis; (o) Messrs,
Scraby, M. E. Snow end P, Grundy as the
entcimlon ol Sir Fredenck Spow who had died i
March, 1976, snd had earlier retired from the
partnership on Mar, 30, 19%69; and {d) Mesers,
Seruby end Cooper g8 the executors ol Mr., Slater
who had desd om May 23, 1971,

The &ch ia | ik defendanis, the parinership aesd
the exerwinry applied by summoo Lo be sipitk ol
ss defepdanis on the basis ithai the claim againss
them way time barred by 5. I (1) licihof Ahe
Limlestion Act, 1939, The partnership. summons
was fdjourned generally.

On Mar, 21, 1980, Mr. JusticgMAEE80 ordersd
the following prefiminary effuss ffbe tred n 1bhe
procesdings:

[T} The poents e lsmitabion of action rimed
in The smmemons;

(2} whether o Wi period Beiwoen Juby 15,
1998 and/OoRNI%, 1%L, the &h 10 |lth
defendadts sore fareners el the fism;

(5} whethet 1the award rebsd upon by the
plainifrwas & conventan awand lor the
turpog of the Ariration Act [%TS and

(4] wherher the plantifs® claim failed By
reaiony of e (ot ket their originating
rmmons pre-gaicd Statatory [nstrument 1979
o, J0d

e elel, By OB (0. L) [MBCaTTA, 1.,
that (1) on the evidence as well &3 the wordeng wssd
im the deedi of 1961, the éeh 1o | ik dederndasnis,
made gtioceiies by (hpas desils wilh Eroapeciive
eilect 1 Aar, |, 1960, ded Aot becorne partners bt
remsimed employess of the firm and the second
preliminary issue would be answered in the

= = TR L
{27 smoe Mr. Mackay Ead béen maike a parinsr

in the separate fGren of Sur Frederick Snow & |

Pariners East Anglsa, be was mod brought within
ibe suenmons of Mar. I3, 1979, since he was not

1heén & pasiner in the Grm of Sir Frederick Snow &
Partners &nd & theé & parie applecation, in
Decesmber, |57%, wid made more than six yean
adier the award of Sept. 18, 197), ithe defence of
hrrudsbiod woiald b avadable o him il the decision
ihat he was nol & pariner betvesen July 19, [958,
and Dl 79, 195, wal inoormect;

13} ahe facty of 1he present case did not presens
exceptional cireumatances which would-justify the
[ﬁmr:wmu r:lm:huh{:nu i ru:
that & would pot permil & pefson o
adided i & defendant 1o an actioh al'w Sme when
be could rely on & period of Enliatios & barring
the plalntT from bringing ihe actionagin khim:
here no explanstion was pifened ap aifsdavit 1o the
Coiert for the defay and ihe Sthin | 1th defendants
micessded on the lmeatian \poiat amd the vwo ssis
of execwiors woukl be strugk ol a3 panics to thees
procesdimngs;

{4} il the soard relied wpos was & coaventhon
pward undee the U973 Arbitration Act, thea by
2. 300} (mjeiscombd be endorced in the ame wey o
ike pward\of an arbifrior wes enforceables by
wvirtue of The Arbriration Act, 1950, 5, 26; here ihe
Lniied Kmgdom acoeded o the Convention on
Diecy 2371978, whale Kuwnsi aid not accede wniil
Apr, 28, 1978, the aocession becoming opemiive
oo fuly 27, 19TE, and since the natural meaning of
he second paragraph m 5. T (1) of the 197F Aci
wrk prospective and was onldy infen o apply o
awards made m & stabe afber that sirse had
becoime & party 16 hé conwenison, there was no
chear reason based o the language of the second
paragraph of & 7 (1) why the defimtion of
convenbion award shoiuld be given a retrospective
effect: Further if Kuwait had wished o mleguand
their cnferooment pombon they could have
soteded 1o the Gensva Protocol Conveation
befare the award wis mads of postibly ewen aller
it, and e rd preliminary mEise would be
ariwered m the negaisve;

L5) the Toisrth prebiminary issue wonhd alia be
artwered un the megacive in that althauigh 1. T (2)
mof ithe Acgt provided thay of rthe Asbsbration

(Foreign Awards) Cheder, |59, which came (o
aperatioE ol Apr, 1L 1979 wpeshed that &
particislar pale was a party fo the cosvention the
orrider wiorihd be conchusve evidence thar that stmig
was B pany io the cosvention, the word sd n
the Act was “conclusive™ and noi exclesive™ and
was therefore not the only evidence which the
Cowrt could receive;

Effect af i1he mucoekihil plead of pléhe
pdmenestravdl and pieng BAmMIBIErAYIE precier on

ekl goniidlered

Chn Eppenl by the plainniffa on the therd BEUe 59
tor whether the award relisd on by the pluimEif
was @ Convenison award for the poerposes of the
A rhilration Act, |975:

——Held, by CA. (Storimseos, Fox amd
Kesm, L.JLL, that (1) any award made in the
erriary of 4 s wiish wal & party 10 the New
York Convention wal & Cormvention award Tor ibe
purpmes of enforcement under the Arbitration
Ao, 1975 (see p. 602, cal. 1)

2 ma
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(2} im the circumuances the pward relied upos |

by ihe plaindiffs weas 8 Coevendion sward for the
parposes of the 1973 Act and the appeal would be
allowesd (see p. 604, col. 2.

_ The following cases were referred fo in the
Jud:r.-u.—.u:

Jackson v. Hall, [1980] A.C. 854
West v, Gwynne, [1911]12Ch.ID. 1

Yew Bon Tew v, Kendaraan Bas Mo, [1982]
3 W.L.R. 1024,

This was zn appeal by the plaintiffs His
Emonllency The Minster of Peblse Works of the
Govermment of the State of Kuwait from the
docision of Mr. Justice Mocatta ([1981] |
Lloyd's Rep, 636) n whach be held mier alia that
the arbitration award made in the dispute
between the plaintifTs and the defendants, Sir
Frederick Snow & Partners and Others, was ot
a Convention sward for the purposes of the 1975
Arbitration Act and was nod enforceabile.

Mr. Bepnard Rax and Me 1. T, Kelly
(instrocted by bemrs. Charles Russefl & Cog
for the plamefis; Mr. Desmond Wrght, (LC
and Mr. MNicholas Dennys (nstructed by Messra.
Bakeney's) for the first, second and, flurd
defendarnts (Sir Frederick Snow & Porifers, M.
Oeorge Frederick Brian Scraby and g, Acthir
Heary Brown),

The further facts are siated in the fdprment of
Lord Justics Kerr.

Judigrment was reserved)
Thursdan, Mar, 17, 1983

JUDNEMENT

Lord Sustlce/ STEPHENSOIMN: We have
handedmidomm the judgments in this case; the
appedl Wl be alloved, Locd Justice Fox has
read\the gutigment of Lord Justioe Kerr in draft
ha Bwrees with that pudpgrment and with the order
wiiich we propose,

Lord Jusilee KERR: This is an appeal by the
plointiffs from o deciston of Mr, Jusiice
Mocatta, of one of a number of preliminary
mmpes 10 this action which he decded m a
judgment delivered a8 long ago &3 Feb. 19, 19E]
The judgment i reported m [1%81] 1 Lioyd's
Hep. 6536 prd ths ssue 18 dealt with at pp. 663 16
65b. |I razses an imponanl Quesiion op the

correct construction of the Arbitration Act,
1978, which is described in s long title as—

... @A A 1o pve elled o the New York
| Comvenbion on the Recogminon and enfomoe-
| ment ol Fareen Arbiiral Awasrds,

The isue, briclly, iy whether auy award made in
the territory of & state which s a party 1o the
Mew York Convention is a “Convention award™
| for the purposes of enforcement under the Act,
or whether this is merely so in relation 1o such
awnrds (o the extent that they were mad® afier
the accession of the staie in question. M. Jéibice
Mocarm upheld the lxiter construchitn, snd the
plaintiils are now appealing agins  that
decizion

The tme-scale af the dispade’ and of the
procecdings s remarkable apd not & good
adverisement of e proccss  al
intermatiopal arbiifations, In July, 1958, a
contract was concladed between the Bineider o
Public Works of the Gevernment of Kuwat and
the well-know defemtlant firm, thea Fredesick 5.
Soow & Partners, for the constrechion of aeram
|:|:l.r|| en g works at the sirport in Kuwat,

when oortain defects appeared,

|:ud-|::|.1.|f -:.r.!.-Lkl. 11 4 runway, a dispute arose,
and\ |/ Ocliober, 1964, the povernment
fermpnaied the contract. TheE oconlamed a
[Pl":"«'l-'!-FIJI.'I for arbitration in Kuwait, and i
fppears that the dispute was rofermed o
arbiiraton m Septomber, 1966, Thercalter,
Lhe absenoe al agroesment BEtwesn Lhe partes, an
arbiratar, Dre, Az Ahmed Yasnn, was
lnnmmr.'-d by the Kuwsit Mstioral Court in
May, 1972, in accordance with the arbitration
close. The arbitration then proceeded and on

Scpl. 15, 1973, Dr. Yassin published his award,
This was in favour of the povernment and
awarded damages end interest against the firm
which amounted to the equivaleni of abow
£34 million in July, 1979, the date of the poinis
of claim in the present procesdings. The
proceedings themselves had besn instituted on
Siar. 231, 1979, for the purpose of enforcing Dir.
Yassin's aamrd, abowt $& venrs alter ifs
publication, Apari from the firm itsell, there
were then [0 individusl defendanis who were
alleged fo be lble on the J'A':I.TL a% partoers in
the frm, 2 well as the estales of two decessed
{ormeer partners. The plaintifs at Grst sooght o
enforce the oward ssimmarily under 5. 26 of the
Arbitration Act, 1930, but since the defendants
raised & naimber of isues on the val idify of the
award. as well as daputing s hlllaulg effect in
relation to most of Lthe defendangs, Mr., Jostice
Donaldson conssdersd that i was not a surtable
cuse [or summary enfomement and ordered 1n
| Movermnber, 1979, that the plaiatif shoald
| procésd by brifging an aCton of the award.
| Then, having regurd to the numerous isoes
PeEtwesn [he poress, which pppear m the
pleadings, on Mar. 21, 1980, Mr. Justsoe Mustill
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ordered the trinl of fouwr preliminary issues
Thiese were decided by Mr., Justice Mocatta in
his jedgrment of Feb, 19, 1981, The first two
concerned the gquestion as to which of the
delendants, other than the frm itsell, had been
properly made parties to the proceedings, This
mvolved complex investigations concermuing the
kistory of the firm end problems of limitation,
and in the result Mr, Jusiics Mocatta held that
of the original 12 defendants, apart from the
foren ieself, only four individuals could properly
be sued om the award, Since then, o8 we wene
iald, the action has been discontinued agaanst
two of these by consent, so that the only
remaming defendants ane now the firm and tao
indrviduals, However, the pretent appeal, abonst
184 wyears sinoe the dispute aross, i nol
comcerped with any of these matters bul only
relates fo the thicd prelimonary 1ssue ordered by
Mr. Justice Mustill. This was:

Whether the oward relbed on by the
plaintiiTs s a Convention award for the
purposes of the Arbitration Act 19757

The lcarned Judge answered this questiongsn.ihe
negative, and the issue on the presentappeal &
whether this was cormeet or not. [ will Rlsc bresfty
hawe to mention the fourth issue.wiich pelates
o the same topic, but the Judge's demision of
thet in favour of the plaintiifs & not the subject-
matier of any cross-appeal by dhe defendants.

Having ==t out the dates vconcerming the
dispute and the proceedings, | fmust then turn 1o
the chronology codterdtng the enforcement of
{oreign arbitral adwepds which & pessvant (o ihe
issue on thE.appeall This relates primarily
o the history of the MNew York Convention,
particulari®eg the context of the sccession to it
by the Dwited Kingdom and Rouawa, but it s
mnvenient 19 bepin with the Geneva Conven-
tion i the “Execution of Forsign Arbitral
MgV ol Sept. 26, 1927, to which the Lnited
Runsftm, but not Euowall, 15 also a pany,

Stabutory effect was given to that Convention in |

this country by the Arbitrotion (Foreign
Awards) Act, 1930, but it is now only necessary
g refer o the Arbitration Act, 1950, which
congn idnied and repealed the carhier Acts o thas
ficdd. The Geneva Convention of 1927 is st out
in thie Second Scheduls (o the 19550 Act, and Fant
Il of that Act deals with the enforcement of
awards under i, following upon a *“PFrotocol on
Arbitration Clauses™ signed at the League of
Mations on Sept, 24, 1921, which ix set oud in the
First Schedule to the Act. For present purposcs
it is convensent o sef out 4. 35 af the 1950 Act,
since i has soeme boaning on (the construcison ol
the 1975 Act which we hdve 10 CORSI0ET:

{17 This Part of this Act applies 1o any
wward made afier the twenty-cighth day of
July, ninete=n huyndred and taeniy-{our

(o) in purseance of an agmeement for
arbitration to which the protoool s=t out in the
First Schedule to ths Act apphes; and

(b)) betwsen persons of whom one ia subiject
o the junsdiction of some J6nhe, of such
Powers as Hin Mapsty, being safefied that
reciprocal provisions have béen made, may by
Order in Cooncal daclare b bevparties to the
convenimon set oul i iR Sseond Schedule 1o
ihis Act, and of whoem the pther & subject 1o
the jurisdiction of some.sther of the Powers
aloresaad : and

fc) m opewofl suoch ilenmtornies as His
Maojesty, (being tatishied that reciprocal
provisphs kaye/been made, may by Order in
Coundl] deglare to be territories to which the

said comention applees;

fif-an award 1o which thizs Part of this Act
ppplees 15 in thes Part of the Act referred to as
“adoreign award™.

{2} His Majesty may by a subsequent Crder
in Council vary or fevaoke any Order
preveowesly made under ths seclon,

L}
MNumerois counirees became paries o the
Geneva Convention, and & number of Orders in
Council were made pursuant 1o 5. 35; the lniesn
It of countries will be found set out in Mustill
& Boyd on Commercial Arbitration {1983) ai
PR 639, G0,

However, the Geneva Convention proved o
be unsatisfactory in & number of respects which
it i3 unnecessary (o discuss here. Accordingly,
the Mew York Convention came into lores on
Jumne T, 1939, no doubt in the hope that ir wouold
largely, and ultimacely wholly, superssde the
Geneva Conveniion. The Mew York Conven-
tion adopied & more ambitious approach by
bexing primarily designed {or the enforcement of
aff foreign awards, ie., all pwards made in a
stale other thon the sate m which enforcement
is sought, but with an option 10 enforoe awards
only on a basis of reciprocity, e, if they were
maide in the territorees of states which adhere to
e Convenison. This parbsin can be scen by
selling out moat of art. [ and are. V1 (2) of the
Mew York Comvention:) the full text of the
Convention will be Toond in Mustill & Boyd
{supra) at p. 659 and in Russell on Arbitration,
Jiched, at p, 504

Arvicte |

1. This Convention shall apply to the
recognition and enforcement of arbitral
awards made in the terrtory of o Stase other
than the Stuie where the recognition and
enforcement of such awards are sought, and
ariging out of differences between persons,
whether physical or kegal. 11 shall also apply 1o
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arbiiral awards nof consdersd as domesiic |
mwards in the Skae where their recognition
and enforcement ane sought.

1. When signing, ratifying or acseding Lo
thes Coovention, or nobfving cxiensson
under article X hereal, any Stale may on the
basis of reciprocity declare that 5t will apply
the Coovention 0 the rccogniton mod
coforcement of awards made only m the |
terratory of another Contracting Stafe. I may
alsa declare that it will apply the Conventeon
only to differences arising ot al legal |
relationships, whether contractual of aof, |
wihsch are conmdered as commercial under the |
mitonal law of the Siate making such
dectaratuon,

{For present purposcs we are only ooncsrned
wilh (e ophion on the basis ol reciprocy and
not with the last sentence].

Article VI
| (N

2. The Genpsva Proioeod, op Arbiirabion
Clausss of 1923 and tha Geneva Convention
on the Execution of PorckgadArhitral Awards |
1927 shall cense Qo have effect between |
Contracting States onubeir becoming bound |
wnd 1o the exteR thagthey beoome bound, by |
this Convegficg,

Mot batvwot all, states who kave adhered to
the Meow Y orkConvention appear (o have done
25 on |\ thits ez of reciprocity; the Uneted
Kigiehnn did so0, and thas is also shiown by the |
Artatratobn Act, 1975, 16 which [ turn 0 &
momgent. First, however, [ showuld briefly refer 1o

wctiart dilferences, orf  alkeeed differenced,
befween the fwo Conventions, There 15 a
thilerends as regards the burden of prool, bt

the moin differenoss mentioned i the argument
Fefore us refate to the groumds on whisch
enforcement of awards may be refused. Thess
dhifferenices can be seen by comparing art
the Cihenevwa Convention as scf out in the Second
Schedule to the 1950 Act with 5, 5 (2 of the 1975
hot, Thus, it was pointed out that whereas a |
refusal was mandatory under the former, such |
refusal s discretionary under the latter, But [ dos
ol think that much i1 to be ganed rom such o
comparsson. | hos, the last paragraph of art, 2,
it well ps are. 3. of the Geneva Convention alo |
piroduce 2 measure of discredion: morsover,
the grovmds Tor refessl onder the MNew
York Convention are wader: see= in particular

5 {2y (c) of the 1975 Act, which has no |
compderpart m the Sscond Schedule o the 195D |
Act and on which the respondents appear o
place particular reliance in this case

<ol

However, on behall of the reapondents it was
akso submitied that the effect of & 5 (1) of the
1975 Act, which provides thai enforoemeni
“shall not be refosed ewoept in the cassy
mentioned in thes sectson™, maght possibly be to
proclude a defenoe of Emitation in redation to the
endoroement of awards uneer that Ao, or that
the wording of ths provision has some other
bearmng o the problemn of Constroction facing s
on this appeal. [ joad bodnd 1o sy that [ cannot
far oné moment acompd any argument on these

| Hnes. Artiche Ul of the New York Convention

pfdvules PRl —

.« o macH Contracting State shall recognse
arhitral awards a8 binding and enforoe Uhem
i accordance with the niles af procedure of
the—fervitory where the award i3 rebed
upon . . -

and it & semthed lyw thar all imunez as o
imitaiions are procedural in their maure. On
the mapect of Limitation, the enforsement of
awands under the 1973 Act pursuant o the Bew
York Conventbon 3 in my view precocly the
same a3 under the Second Schedule to the 193
Act pursuant 1o the Geneva Convention. Both
Acis must be read in conjunction with what is
now & 7 of the Limitation Act, 1980, which
provides that an action 1o enforce an award
{other than onder se=all—

. shall mot be brought after the exparation
of six years from the date on which the Guse
of action accrued,

The same applees 10 awards which are merely
enforceable ai common law, Whatever may be
the effect ol this proveson in the confext of any
pariicular case, | cannot accept that problems
concerning lmitatscn hove any bexnng on thas

appeal.

If the upabhol 1 was accordimely lelt waih the ¢
mmnpressicn thal 1a the present case Litde, of !
anything, o likely to turn on any differences m
the grounds lor relusal of cnforcement as
between e posiion al common low and under
either ol the Cooventions, and neither party was
able o paint 10 any relevant differences for
present  purposes, However, wo  bovertheless
lave i decide thes prebimunary ssoe; i 15 clearly
o[ great umportonse generally, and, 018 we were
tald, an =msee 10 which the Crovernment ol

| Ruiwmit anaches umporiance o relation o other
| BWArds

Belore turmiing Lo the relevant proviiioms of
thie 197F Act | must then refurn o the
chrondlogy. As alfeady meEmboned, the MNew
York Conventoon came into force on June T,
1959, ns between the ficst stales which adhered

| to o, The award, as also already meniionsd, was

published on Sept. 15, 1973 AL the e the
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United Kingdom, but not Kuwait, was a party
to the Geneva Convention, and nerther was a
party o the MNew York Coavention, Accord-
ingly, the sward was then enforoeable m thas
country, il at all, only af common law, ether
summanky m the sameé manmer ot a judgment
under 5. 26 al the 1950 Act, or by bringing an
action om the award. Balh of these remedies are
egqually available in relatson o0 Convention and
other awards.

Then, on Dee. 23, 1975, the United Kingdom
became n party fo the Mew York Convention
and the 1975 Act came into foree. This left the
position in relation 1o the present wward =5
before. Then, howewver, Kuwnit also became a
pariy o the Mew York Convention on July 27,
1978, and ithercafier, on Mar, 23, 1979, =2s
already mentioned, the present procesdings wens
institated by the plaintfs (0 enforce the award
1% & New York Convention award under the
1975 Act. The Order in Council declaring
Kowait to be a pamy o the MNew York
Convention was not made until Apr, 14,578
Thee fact that this had not yei happened when the
present procecdings were instituied guagihe
paint raised by the fourth prelimipasy Wsue to
which [ have already referred. Howewer, Mr.
Justice Mocatia held in this ‘weapect that
although an Order in Council, ones made, and
while in force, is “conchusieeyidence™ that a
siabe is o party (0 the Cohyention (see 5. 7(2) of
the 1975 Azt as set our'Below), that fact can also
be proved by other“evidence, and there is no
chullenge to thif tenelusion on the present
appeal. The issug is whether, after July 27, 1978,
when Euwait beChspé o party 10 the Mew York
Conventiod, the Linited Kingdom already being
i partyhaaward made in Kuowail n 1973 can
e enforesthas & Mew York Conventmon award

wrndér (hael3TT Act, The leamed Judee beld that
ireugld mot, because on he construchion of 1he
Aciisdmly applies to awards made i kot
mikes that date and nod belore, and if 18 this
eonclusion whach is challenged belang us.

[ then turn to the relevant provisions of the
1975 Act, and 1 think thar one can g0 cirecily 1o
1. 2, under the cross-heading * Enforcement of
Convention Awards™, which was clearly
designed to give effect to art. VI (2] ol ihe Mew

York Convention which 1 have already ciced:

1. Replacement of former provisions.

Sections ) to & of (has Act shall have
effect with respect 1o Uee enforcement of
Conventson awandd: and where o Lonpveniion
award would, But for this section, be also a
foreign award within the meaning of Part 1] of
ihe Arbiration Act 195K thar Parr shall mol
apply 1o it

Secteon 1 deals wath the effect of Convention
awards in the different paris of the Linited
Kingdom, and | only set oul the beginmng:

1. (1) A Conventbon nward shall, subject o
the [obllowing provisions of this Act, be
colforcsable—

{a) In England and Walea, ‘willier by action
or in the same mannés, af-the award of an
arblirator i by wirine of
section 26 of the Arbitration Act 1950 . . .

Then [ need not Set out s5. 4, 3 and §, though |
have alrcady Smenbioned 3. 5 (“Refusal of
enforcement™) by way of companson with the
Geneva Canventon, and | can go directly to the
crucial interpretation proviieons m & 7, amiiling
the definifians of “arbitration agreement™ ond
*The Mew York Convention™ winch nesd niit be

N7 {1y In thia At . . . “Convention mward'™
means an award made in purssance of an
arbitration agreemend in the termitory of &
State, ather than the Uniied Kingdom, which
iz & parly lo the Mew York Convention.

{2) If Her Majestd by Order in Council
doclares that any Stale specified in the
Order is a party to the Mew York Convention
the Order shall, while in force, be conclusive
endence that tsat State is o party to that
Conveniion.

(3} An Order in Council under this section
may be vanied or revolked by a subssguent
Oirder in Council,
- —

Both Mr. Rix, Q.C., lor the appeflamis,
and Mr. Desmond Wroght, QC, for the
respondents, submifted that the natural meaning
of these provmons o & 7 bears oul their
respective constructiond, amd both invelked
prounds of policy in support of these: there
was also a pood denl of discussion mbout
“retroactivity™ in this connection. o which 1
turn laler. Forihermore, sinee the Aot was
designed o give cffect 0 an iniermations|
Convention, we were nlso referred o0 o good
deal of materal frpm odher countries beamng
upan the problem 10 some extenl. ik the
fegislation whach gave effest to the Convention
in other Siates, the decisions of foreign Courts
and jearned articls by writers in  other
countrict. Many, but by no means all, of the
madiers which were canvassed are mentioned
bl

'I,[ found the point of construciion one of

consederable dulficully, and my mind wavensd
| wpn it durng Counsel’s skilful argumenis. Mr.
| Justioe Mocatta who of course had to deal with
| many other, and perhaps cven Moo COMPIGX,
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Esues in this case, wltimately decided in favour
of the defendants for thres briel’ reasons. Firsi,
after referring to & nuember of authorities dealing
with retroactivity in the consiruction of statmies,
he concleded that there was no clesr reason,
based on the language of ithe definition of
*Convention award”, why this should be given
what he rmpurded as retrospective effiect.
Secondly, be preferred a *prospective™ construc-
tiom as being more in accordance with the
Iu.lun:: of the definition. Thirdly, he said
Inar—

.« Kuwait could have substantinlly safe-
puandsd their enforcement  position by
acceding fo the Geneva Profocol and
Convention before the award was made and
pasaihly even after it.

However, Mr. Wright did not seek to rely upon
this, ond in my view it cannot assist the
respondents, As regards the first iwo reasons, 4
have r=ach the clear conclusion, with great
respact, that there i1x no substance m the
“retroactivity” argument, and on a2 ‘carefal
analysis of the Act, whether taken alans ar m
the context of the Convendion, Jlhive dlsos
reached the conclusion that e appsilants”
construction 1% correct. |1 prapose 19 B4 my
reasoms for reaching these camncluspond, but it
difficalt 1o place them i ady partcular order of
logsc or impdriance.

i) In the uliimdle an®yss the problem
revalves round the.guesiion wheiher the word
“made™ in the phra% “an award made™ s o
hdve attached ToW sehe chiftnolopicidl MEdmngE,
L2, rmade alies the date when 4 parccular state
becarmes a\part® o the Convenlion, of whether
il 15 moesy o be constrised peographically. in
the gefme Lhal the award maust have BEEn rmade in
thf perriidry ol a4 stale swhech 8 & party (o the
Loteepteon when e owird 8 sought o be
eifofded under the Act. Althouph at first sight
the wiew lormed by Mr, Justes Mocalia may
well appear 1o be preferabie, | do not themk that

if fodlows upon o closer reading of the definiiion
'I_Ia: prnse "'u!'|l.'_"| 5 0 pary fo the
Convention™ qualifies “Statc™ and not “award

made™, As pointed oul dering the arpument by

Lord Justede Fox, this bscomes oven mode
clearly opparent (I the whobs d ko ol
“"Convention award”™ 8 read oo some of the
provisions of the Act instead of using the

abbreviatbon, &.g., if it is read into 5 3 {1} et oud
above, Accordingly, lookimg at the dehmition m
wlation, | fezl that the poril B & very open onRe,
and that there s cerfaimly no clear peelersnde [or |
the respondenis’ conSErbStim.

IZ2) The appeilante sobsml thaf when an
awird 15 presented 16 the Court (67 enlorcsment
under the Act, the dehmtion shows that the

Court only needs to ask itsell two guesteoni, iz
(i} in the wmitory of what siate was the sward
made, and i) is that state a party o the
Convention T On the wording ol the definition
the Court & not concermed with the date o
sccession by the state in question? and, when the
definition 15 read topether with sub-s. (2), i is
clear that the definition doss nol-enviaage that
the Orders in Cooncil need-ar will make any
reference to the dateofacgession. | think tha
this is right. In sayving thes, | merely note, b
otherwise dsregard, that/he irrelevance of any
date of ecoesron s m A borme oui when one
looks at the Ordersan Council themsslves, which
make no pefenence 1o dates, mnce Mr., Wrighi
correctly remuinded ws that an Act cannot be
constpued by’ reference 10 any  subordinaie
legisiation wade under 1l: sor Jockyon v, fHal,
[1980] A C. BS54 (House of Lords). However,
fag podnl on the definition remains: the
respondents” consifuclion requires the wonds
iz’ party 0 the Convention™ (0 be read as if
there werd added words soch as “and was a
party when the awanrd 10 guestion was made™.

G The absemce of any reference in the
definition to any daie relating to awards which
gualily the enforcement in my view bacomes
cven more significant when this feature of the
1975 Act s contrasted with the language wied in
other legistation in this ficld. Thiss, 4. 35 af the
1950 Aci as set owd above, dealing with the
enforcement of Gemeva Convention assards,
provides expressly that Part 1T of the Act
applies 10 awards made alier July 2B, 1924,
Similarly, 5. 1 (1) (c) of the Foreign Judgmenis
{Reciprocal Enforcement) Aci 1933 prowides
that Part | applics anly o judemenis—

given after the coming into operation of
the Ovder en Counctl divecting that ithis Pars

of this Act shall extend to that foreien
CoEntEy
Ancd im the recemi Civil Jorisdiction amd

Judgments Act, 982 the same course has been
adopted ; see Schedule |, art. 54, and Schedule 1.
art. J4. | think that the omission of any reference
o any daie, directly or indrecily, ond the
use of the present fense (Ya a party o the
Lomvention ) are dehbornic and sgmiflcant. In
relation 1o the labier poent Mr, Weeght urged ws
to bear in mind that, in the reciprocity provision
i the hrst senlence of Bl —3] of the
Convention. The word *Coniracting State™ is
s, and subsoitted 1hat “awards made ok in
e terrtory o another Contraciing Slaie can
only reler o owards made Afeer B stabe fas
become 8 “Conirncting Staie™, or that these
words are ot least ambiguous in the present
context. However, i my view no weight can be
given 10 this argument. Cuite apart from the face
that “Contractmg Stale™ s used throoghout the
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Conwention in every confext, the significance of
the option as [0 reciprocity is (o confine
enforcemend 1o awards made “only in the
termitary of another Confracting State™ in
contrast with the enforcement of o forsign
swards, wherever made, under ari. |. As Mr, Rix
aptly put 1, 1 = an apton relating to
geographical and not (0 chromological limits;
there s no mdication that thea dates of the
awards are in any way relevani. And, in 5o far as
the Convention may be ambiguous m this
respect, the ungualified wie n the Act ol the
words “awards made m the termiory of a state
which = o porty fo e Convention™ (not *a
Contracting State™) supparts the conclosion
that the only relevant factor under the Act s

also @ peographical one.

{41 Mext, there 15 in my view a lepdamentil
fallacy in the respondenits™ main lme of
argumeni., Thes bears both on comtruction and
on the piea agamsi “'retroaciivity’ . ke, Wrght
repeaiedly submiled that an award “canpot
change s choracter™, and, a8 Mr. Justios
Mocaita summarizesd the submissaon whichebe
ultimately acoepted=

. . - The award could not changs isshavacier
on 2Tth July 197K, nearly [our wsirs afeter of
had been published.

Howewer, 1l chn camly b shown (Hal awards
can, and wall, “changs thalr ehardSer ™, 11 the
werae of a change ino e BEsa lor ther
eafarcement, By reasod ol th®vacossion o 1he
Mew York ConventignNgd the staie i which
enfarcement 4 soucht B ol the 2are 10 whose
terribory the awdrd, way made. Thus, take the
follewing examphes (6 the context of the United
kingdom. Slate X was a party o the Geneva
ConvEabdgihy, then acceded 1o he hew York
Convesthgity antl an award was then mide am 1s
terridfey, Ll Deoc. 23, 1975 the award would
haspe Ecoenioeceable here undsr the Geneva
Comvenfon. But, aiter Dec. 23, 975, the award
woukd beeome enforceable under the 1975 Act
b Bortiie ol 8. I 5=l o0t above., Simiadly, o stade
"h. kad mever boen 4 pary 10 the Uencva
L omvesilon. Bist had then accedead directly 1o the
MNew York Convention, an award made
thereafier would, i the Unried Kingdom only,
have bocn cndorocable af common law anfl
e, 25, 1975 Mot would have becomc
eriloroeable a8 8 " orvesstion J-ﬁ.ll.l" wunder the
1978 Act thereafier, as Mr. Wright expressly and
rightly conceded., Thess are *changes in
character™ resulting from the accession to the
MNew York Conventson of the Umied Kingdom,
the state m whech enlorcement 18 aought. Then,
take e case ol the aoossson o the MNew York
Convenison by stabe X, the sipbe m which an
award = made. Suppose thar siaee X was shll
only o party to the Geneva Convention m [977

when an award is made in iis territory. The
award would than clearly have been enforcesbles

| here under the Geneva Conveniion alone. {The
| Orders in Council made under the Geneva
| Convenison remamn m force: see Russell on
| Arbetrateon at p, 477). But, upon the atoession

by state X to the MNew Yoark Conysition in, say
1978, | think that the eiffect of & 2 6Dthe 1975
Aot would aguin cloarly be s hisrmothe award
inio & “Conventsen award “wnderihs 1975 Act,
since it woukd qualily upder bath Cooventions,
In this case, I:II:I:DH:I:I'?"\', A “change m the
character of the avward “wotld result from the
accesmeon of the stiie 1o whose lerritory the
award was made,

(5) The, respongbents’ arpament which Mr.
Justice Mocuttaatoepied abo fnces & ermudable

| difficudtw, of “pure construction. A8 Mr. Rix
| rightty pothied out, the twice repeated plurase *is
o ety n 8. T (1) must have the @ame meaning

| s "oy a pariy™ in the definliion of “Conventhon
' papd™ m s T (1). Buf, on Nr. ‘Wroight's
aygtment, the meaning of this phrase differs in

. the following respeci. [n & 7 (2) it clearly means
I" what it says, and the date of accession of the
iate in guestion i irrelevant. Howewer, in the
definmtion of “Convention agard™ fnd. 7 (1), the
@ame words must be iniefpreled O mean, in
effect, “is and was a party af the dals when the

| pward was made™, a8 pounted ol e (2) abowve.

|

(6] | can see no reascn of policy, in the sense
of the presumsd intention of Parliament as
| expressed in the 1973 Act, which favours the
respondents’ coastruction. First, to put it
| broadly, the interest of the United Kingdom liss
| 0 the enforcement by the Couris ol other
| contracting states of awards made here, and o
| that extent we may hope for & wider basis of
recapresisy H weE enlores il awards mads in
sates which are parties to the Mew York
Convenion. scoondly, the realites can 0e pa
mioee Blustly. Nr. Wright submitted thot the
| Mew York Conventeon o Like a club. gnd thai
| the attitude of the United Kiapdom v, in effect
Do vou have joined the club, we will enforce
| voiie awards . Howesver, this I'I|.'."f::¢' l'E'E"H the
| question of construction: which awards? All
W them? Or only these made therealier?
| Fusrthermizre, the Convenlion 15 not B seleginv
| lab. Anv wate can sdbers e it Unless
ithe Lofvention i denounced e 000 prsder
. XM, cvery adherent must enforce all
wwards mades in the termiory of every other
gifherent, past or future, So, why shouold owards
muade in Rurntoma alter Roritonia has chosen 1o
adhere o the Convention be any mons dessrving
of enforcerment than those made beforeT In oy
vicw, the presumed imtention of Parliament, on
grounds of pohcy, does nol enter i ihe
guestion of oonstrsct o0
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wiak fhal an swand wes 8 " Conventlos gward ™ I @ (he ime when ils
enforcemend was soughl the stale in which it was made waa & pany ia
ifss Mew Yark Convenlion on fhe Recogniion snd Halarcemend of
Foreign Arhitral Awards. (3] In construing the sistulory defnlibsn of
“ Convention sward ™ & a9 o exclude seards massds in & #wale befors
that stale had acceded 1o ik Cosrvesiion the judge had erred in implicdly
supplying an omiion. namely, the words “ and wm ol the time ks
awnnd war mbde ¢ Belween (he woddi " which |5 and (ke woids " a
paity b0 the New York Conveniion.™ (3 The judge failed 10 coesines
Ehe stabube as & whale) b juilge's comvinection entailed wbsurdities os
lacunae when applied fo other secvions of tke Act of 1979 and the pro-
wislaid of theé Cofvenlion and failed fo give effect fo the Conwvention
i) M, cx ARy b0 (38 comlomlion aet ol in (31, the defisilion of ** Canven-
tian mward ™ could be given ke construction given 1o 0 by the |sdjs
wihow! [mpliedly sopplying the words ~ and was sl the Eime the award
was maide,” psth § combireciion was af vafiance with (ke peovisions of
article XIIT af the Comvesilon, whose effest was 1o preclode proceedingy
I enlorcs an mward ofter ibe siate in which it bad been made b
ceased o be w panty o the Convention and notwilbiianding thal the
awanrd had Bren made at a time when ibe sz in which it had been maids
whi B paity 1o |he Comvenliom. ([(S) The pedpes coasimudliba wes ai
yarance wikth the consings v o e Emplied Dicen Ovidiedi th, Couscil
made under section 7 (1) of ike Act of 197%; ithe Qrder meds in
pursinee ibireol did not refer fo dates of accewion epfampliadly Lreated
Ihem as ireelevant. (8) The jadpe erred W and nGo Jar.ay he applicd
ikt presumption agains retrospecimvily io the plainfis proposed con-
1ll1lll!ll in ket (i) the pleiaril™s proposed cofstructson was nol rebros
ipeciive in the proper sence, L2 @l did noo ke Sway oF Impair aay vested
right; and esnversely (o) ke Act of 1975%0was procedaral; aberations in
procedune were always relrgipielive undtis thige was iome pood resoen
why they should not be &nd mo cne fd, 3\ vesied right & procedure
The [mcts @re slaled in ke jodpmend of Kerr L]

Hernard iz LT, mnd Jghmgdragy Koy for the plainlill
Peimand Wright 000 and\NTohicdar Deanga Tor ihe defesdanns

Cwr. adv, valy
Klaich 17, e f«.l".‘l-'ﬁm! jadgmeits weig handad dovan
SrormprpameiGd.  We have handed down the |udgmenia in this case;

the mpperd Will\ee allowed. Fox L. has eead the jodement of Kerr L1
in drafgphetaprets with that judamsent and with 1he order which we prapose

Kegnd_ 1. This is an appeal by the pluintifls lrom a8 degision of
Mocaiia 1., of one of & number ol prelimisiry issies in this action which
he decided in 8 judpment delivered as lomg ago as Febaiary 19, 194)
[1981] 1 Lloyds Rep. 854, 661-8688. 11 mises an impornasi question on
ithe correcl comsimicizon of the Afbiiration Act 1975, which B déwcribed
n fis locg (6l &8 ™ AR At o give ellect o ke Mew Yiork Coavendion
o (ke Recogmition and Enforcement of Foredgn Arbitrai Awanls.™ The
isine, briefly, s whether any awaad made in the lerddory of a stake
which i & party 16 The New York Convention 8 " Ceavendion swand ™
for the purposes ol enfocrcement ender ke Act, or wheiber thin i mfr[]p
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s iy relation P TiekNawards 1o the extemi that tbsy were made afisi
the accessiom &f \he)idale |n guestson. Mocaits X aphehl the lafier
comilruci=an, snteileE plaintill & e sppscaling mpan thal decision
The pimetscale of the dnpule asd af the procesdengs i remarbable and
il & ‘q_'l'hj gif*erimcimnenl boi the I-d'il pricess af Eiernailonal arbilFlions
In Jaly W58 8 contract was concluded between the plaindl®, ihe Minaies
of PublicWaorks of the Gevernment of Kuwsit and the well-knowm delfendan)
fitem, when Fiededsck 5 Soow & Parineds, lar the construcisan of certsin
civibenginesring works at fhe alepan in Kwwnil.  Thercafien, wien cotas
telecls uppeared, evidenily conchs in & runway, & dewpule arose. &nd o
Ociober 1964 the plainiilf terminated the eontracl. This coatsined a provi-
shom for arbitration in Kussit snd i appears fhat the dispauie wos refereed
to arbitration in Sepiember 1966  Thereaficr, 0 the absence of agreement
beiween the parises, an-arbitrator, Df. Asie Almed Yasin, was ‘F'u"f'"f'"d
By ihe Kot Mational Court in Mi:r 1972 in acconlance with the arbitra-
tion clause. The arhitratlon then proceeded and ca Seplember 15, 1973
Dr. Yassin published his seard.  This was in favour of the plainis and
pwaided demages and inberedd apainct the defendam| firm which amoamied
ta ke equivalent of abour £34 millce in July 1979, the dabe ol the poinls
of cleim in the present procesdings. The proceedings themselees hid heen
insniluted on March 3%, 1979, for the purpose af enforsng L Y aania™
wward, about 5§ yean alier o5 publication. Apari (e the defendas firm
itpell, Ehere weie iBen len individual defendanis who were alleged 1o be
Babie oo the award as partnesy in the A a3 well bs the esdmies al 1w
decessed former pariners.  The pluiniil at i soight 1o enforos the award
spmmaddy under section 36 of the Ashitration Act 1950, b since ihe
defendaniy mived a nimber of bawoes on (he validity of the awand, 21 well
x disputing ils binding cffect in relaifoh o mowl of the delenslamig
Donaldson 1. considersd that il wad nil & suilable case Tof sumesary
entoecement and crdered in Movenber 1979 thad the pluinted shosdd proceed
by bringing an action on the asard.  Then, having regaed io the PRI PTG
iwsues belween the pariies. which appear in the plesdings, on March 11,
1980, Mustill ). ordered the wrial of foar preliminary mawes.  Theie were
decided by Mocatim 1 in i judgment of February 19, 1981 The firsl
iwn comcermed B Guetion s o which ol the defemdamis, olher (Ban thé
firm itsell. had been properly made parties (0 the pdoceedings Thin inenlved
comples inveuigations concrining the hisiory of the firm and problems
el mitation. and in the reialt Mocaiia 1. held tha of the ariginal i2
defendaniy, aparm frem the frm iself, only tour individuals could piegerly
be wacd on the award. Fnce rthen, &8 we werg bald. ik scisnn hay been
iseontinzed agmingl teo of these by comeent. w3 fhat ike only remaining
delendints wrg now the Nem and I indie luals. Hiowever, the picsent
sppesl, whout 1B years since the dispule arase, B sal OB sined wiilh mny
of these matlers bui only relades do the thasd peéchiiinaiy Buse ordomd by
Zustall 1 This was- ** Whether the swanl relied on by the plaini b &
Cosveniion awaed Tor the puipnes of the Arhitration A<t 19957 The
juldpe answered 1his quéstios in the segative, aid the ssue on ihe present
an'l:eal is whethed this was commect of not | will alio beifly have 1o

serition ihe Towrih issue, which selates 1o 1he sa apic. hijl ihe ludee §
:1!.::-.:::: _|:r|:-_l:.|r- I h'h:ll nf the ['Ijlnrlll 1 mal JJ't'.ﬁﬁd Kmd.dbm
o appeal by (b delsndani Paqe 10 O]-' 15

Having sel oul the dales cancerning i espuie amd The proecesdings,

I maust then turn io the chronslogy conceming the rrlr-url':ﬂltll! ol Foreign
arbsirsl awards which i relevamt i the issue om this appeal  This rekates
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perimarily i the Rigory of the Mew York Cesveniion on tie He gnition
und Bl i o Forelgn Adhivel Awards (19 AUmmd. &
parlicularly in the comieal of ihe sccewion 1o i by ih
Kuwail, bui i b comvenlent 1o bepm wiili ik Ciencva o
Execuism of Forcgn Arbitmal Awapds of Seplember 30, 1
Linised Kingdom, bul sl Kuwail. b sl o pany. Ssitory elfée) was
prven liv thad Cosrventeon in this cosniry by the Arbicration [Foreign Awars
At 19000 bui 6 m mow only mecessary b sefer ba the Arhiraiion Agl 1950
which consalilaied amd repealed the carlier Acts i this ekl  The Gesssva
" ealiom of 1927 |5 set wui in Schedule 2 i tha Aci o 1950, and P 11
al Act deals with the enfarcomemt of awands weder i [ollowing lifsas
A ' Prolceol an aibiiraion clauses signed @l the Lewsss af W
seplember M, 192, whilch I ke I v the Aci af 1980, For
. Wil 33 ol ihe Aci of 1950
snce il Bas some bessing on the constfiction of ihe Aci of 1975 shich we
hawve 10 conaider

PrE=ENE Punpaoses ol i8 Comvenenl §

"1} This Pari of thiv Act spplies 10 any awand nsde afier July 28
1¥24—a) in pemaasce of w8 agreement for aebsaraiion io which ih
projlocol w2f o in Schedule 1| o his Act & si; i %) befween
peErsms af whiom e 0 -II|'|I|.| 1o thig juaiae I n ol some oine of such
Poswers i His Majesty, being satisfied that recigrosal provisicen jane
bren made, may by Order in Council Jeclare o b parlies ko jhe con
venbion 2f oul m Schedule 2 o chis Acr. snd of wham iheloibe s
el [0 e andition of same oiber of 1he Power ale s, g

e) in one of such tervitores i His Majeiy, be sgrialed ihai
reciprncal prosmiony have been maids, may by Order ind0 odneil doclume
o b Berribaries 1o which ihe said cosves ippliserapd sn awsrd o

which ihis Part of this Aci app this Parifal th Aci referred
B " w logeigm wward” (25 His Majesiy maylhySe galsegeint Grder
i Councll wary or sevoke any Order s ly  made it ihi
e WA

Mimmermes ousdrics Became Pailsiy lo ihe\UReaesa onw
number of Ouders im Council wese mag piivadasi o
MEl of cowntries will be fomnd sed ool 8 Afus
drbidrarion (I942), pp. E30-50
However, ihe Ceencva Conrv@mmes peined o b
mber of riapacis which i WIS v B il
e Meew Yoark Convention cawe sghd lorce on June
it hope thai it would Larpelfisand ultimarsiv wholly
Convenimn  The MNewd ‘r’-ur‘. Ciomvonti
spproach by hewyg quigmanly” deslgned Ror 1y ml ol all foreten
i fe mll @wandy itk in e Orhe ] e in which cmlicar
meEnt s sossgha, betaith an opstion 1o e il o i s
riprocily, i€ Wiey wore made in e 1ge il visles mhach ail
b il CofegoBion ™ This paiiem can be ween by weiting out most of g
| and ariscle W (2) of 18 Mew York Cunvention: the Tl text of ihe
Cumvendion willl be fownd in Al - qriuiry
pp. SHU-E9Y g in Russrll o Arbirranion. Mk cd {19421, pp S04-50%
frivele |
L. This Convémiiom sliall ajijily o b oo it pnd enforcemetig «l
arbitral awand mada in the ermbory W o slabe aiher (han (b siape
whete the recognighon snd snforcement of sich awgids are woiighl, gl
ansing ol of differences b2t e, wheiher Phpskcal ov legal

[ g |

I W.ILn Kumali §@0e iy Bl Fopdmih Spes (074 K 11

I shiall alsn apygily Kgitis! awsicds nol gosnsdeied as damedic swends
In ihe slale whee Whesy moognalion wed enloemenl aro sugal

"3 When \gigning. ratilvimg or accoding (o 1k [asvention, |
noiilyng envenidoe snder amicle X hereol, any simie may on the
badis ol rectgroeny declare that it will apply the Convontion b0 the
recogmitegii oMl enforcement of awsids mads ey in 1he berriiory
il faribes Py chingg alake 0§ may alse declare that it will apply
Ing Conbend j 1o dilfedences ansing oul of legal felu
whieihet contraciual or mol. which are considered a3 comenormial wader
theomad lossl L of ihe slnlg making voch declagation™

Farpresent purpeses we are anly concerned with the opibon an tbe basls
ol e procdy mind nol wilk the lasl sealénse]
drhivle VI
¥ The Gepeva Prolgeod on Arbiration Clouses of 1933 and the
Geneva Convention on the Execation of rign Arkstral Awairds 1917
ihall cesse (o have cifect Between conlfscting @iaigs an (heir becoming
bound amd io ibe evieni thal they Becomss bound, by this Convention

Misin, Bail pol &l deles who have adibeecd 1o the Mew Yok Codwenl s
appear fo have doms o on this hases of segipreciny; the Linied Kisgdom il
0, mnd this i slso shown by ike Arbitrstion Aclt 1975 o which 1 1wm in
& MRS Flisl, hiwgwer, | b i reled b cenuin diferenoed, or
plleged dilferemces. beiwern he oo Convendions. There i & differonce
a4 pegasds the Burden ol picol, bul the main Jiferences memissned in the
prpamend Pelore us releie 1o the grounds on wisch enfocemesd of swards
irimy be rolumed  These dillfergnces can be seén by comparing aricle 1 of
he Diendva Tonvenlsod as w60 oul i Schidide 2 1o the At ol 1930 =igh
seclia 3 020 of ihe At ol 1973, Thus, i wes poinssd ail thsl whamess a

rfussl was mandalsry under the former, such refusal is discretionary ssder
ithe lwitgd. Bt 1 do mal think (hai much i1 1o be paaned [roan such &
ot Thiss, (he lagl ju wph of aimigls 7, a4 well aa arncles 1
ol ihe CGemeva Ci reduce 8 measare of discretion; more
wvier. the grounds for nela of |be Mew Yok Convention sre wider
2 0 partguler sedfion 5 (20 o) ol ok Ay ol |75, whoch has fed oounie
it in Schedule D to the Act of 15930 snd on wiech the delendanis appesr
1@ place particular reliance in this caae
Hemgvgn, o behill of o delendanrs was sl submanied] jlar the
et o secuion 3 (1 bal ke Act ol 1995, which provedes thai enlcrcement
shall sl be cepl in he cases meniEoaned @ rhis secnon,” migh
pbaalaly Bs2 dib k of lEmiimtion in relation io che enloece
o fibsad the wordimg of thes prowison has
e siher B & [l g sl COnEIeC Deon (e HE U oo T J|'|-r.l|
I feel boumd o say tha | camoed Bor oné meones| scocpl any afgumeEni o
N Arische TN of the New Yoak Convenlen fdovades
Esch comiiaci stale shgll reoagnie adbilral awards @i bindsng
gindl ¢ & il i gcordamce wiik meles of procedure of che

derritory where the ssard s relicd wy

and 00 b seliled low thel @l escs as 0 Bmilabon are prooederal in iDeir

natuirg. Om the swpeel of limitation, (he enlorcement -\.Uﬂmdumngpom

At of 1975 parvmas) o the Pew York Comvenlesn o6 @0 my view pnecis

b2 wansr as under Schedale 2 fo (ke At ol 1950 pursis nPa (1f4r'0f 15

Conernlion.  Both Scts measl be rend o congqunciiom weily whal 5 now
wectey T ol dhe Linslinieos Act 1980, which provides thal sn aclion 1o




Tha Weakly L aw Famaris Jaby 09, 608
B4
Kirw LR Kamshl Lol w. 8ir Fosdorich, Ssas (04§ TETE!]

enforce an award (other than under seal) ™ shall ol e bigughi alier fhe
exparaisnn of sin year [ros (ke dade on which 1he cause of sction accmesd,™”
The amas J-rlrlll."\. o awands whech are merely enfancrably o common lew
Whaiever may be the effect of this provision in ik contest of sny pamcular
case, | cannod accepl (hat problemi cononmang limitation have any bearing
o | il

In the wpshot | was sccordingly left with ihe mpression that in ik
peokent cuse Biibe, of ampihing, b kkely o burm on any dillersnces in ihe
promnils For refusal of enforcement as between the posilion sl commen kaw
and wnder elber al the Conventions, amd neither pariy was able o paint
o any rekevant difference [or present purposes.  However, we noveribebess
hiave to decide ihis prelimimary ssiue, o 6 clearly of grean iesporisns
genedally, and. ay we were iohd as isue io which the Government ol K wssil
Eliaches imgndancs in ielidion o other awardi

efare purning 1o the relevant proavibans of the Act of 1975 | mad Thes
remm o ba chrosology. As sheady memtioned, the Mew York Con-
venizon came inin forcs an Jume 10, 1938, my between the firs) stabes Sohich
icdbered fo il Phe award, §i aleo abisily momlined, wii publishéd on
Beplembar 15, 1970, AL thad time the Uniced K ingiom, bul sl K igm &1,
wit 4 pagty I the Oemewa Convemtion, and neither wai spagy 19 ihe
Mew York Conventloa  Accardingly, the award was them enforcéibles in
Ibdi comntry, il at all only st commion law, sither !.III"H.I:' ks w@ms
MEANET @% @ pepmond uncer secion 26 of 2 Ao of 1L aby hringing
an achon o the dward  Hath of (kese resefies o tqh.lirr svailabls im
relation to Coavenbee amsd oiler awards

Then, on December 13, 1975, (be United KiSgdom) became a party 1o
e New York Coovemion and ihe Ac al %Y came indo larce T his
It the podifion in relelion s the present Bward W before  Then, hawever,
K uwabi abio became & parly o the NesltYork Comvenicon oa July 37 1970
ind ibeceafier, on March 73, 19%, a8 alveady meniioned, ihe preseni
frcesdings wens makipesed by b plain® 1o ealorce (he award as 5 Mew
York Convenlion awerd under the Apm ol 1975 The Thilsr in Coancsl
d:"\-'llllllg Kumiil 1a b g pary e the'Mew Yark Convenlion wki sl made
sntil Apail |4, 1979, The (Wi ibin had nod yei happened when the
pestnl prococoesgy wipe malgused was (& poisd faised By Ihe Towmidh
prelminary suss wodich | have already relerred.  However, Mocaila J
hedd in ibiy respegi Mhsl™Wikosgh am Oder in Council, once made, snd
while in fooce. mMoohedusive evedenoe 1hid & sbide b i party fo ithe Cnn
veniess (aea segh 7 (20 of the Aot ol 1978 &y sal oul below). fhal Faci
can gl Bhproved by ether evidence. ol ihfre 1 mo challenge o ithis
conchagon Gn (8 present appeal The g Iy shetber, alice July X7, 1978
when Kydal)) became & party o the New York Convestion, the Lniied
Kinpdbm already being & paty, the awerd made in Kweuil s 1970 can be
enforced an @ MNew Yook Convenleon swaid et the Aci of 1975 The
judge held thay @ comld noL, becawne an his conaruciban of ihe Aci i only
applies to swurds made in Kuwail alier iha duie snil s belvwe. amd i in
this concheunn whah 5 challenged Belsre us

I thsn furn B0 the relevaml piovisions al the Act al 1575, asd 1 thisk
Lhad o can go directly (8 se dfdEr the crnss-hesding " Falsice-
meal of Convention awards,” which wai clearly designed 1o glve effeci 1o
wricle W (T of the New Yok Cosvention whach | have slresdy cited

"1 Secviong 1 1o & ol dhis Ao shall have #llect wiih respeci i il
enforcemenl of Cosventien awsrds; and whers g Coevenrinn swaed

H
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1 WILN Kusabi Ciavi v, Slr Proderidl Laas fCA) Keer LI
A weniibd, bat\far thia secton, be also & foregn swand within the meaning

off Fuvd 11 of The Acbivmtion Act 1950, chat Pard alall pof apply 8ooal™

Socur™ ¥ eleals with ibe effect of Convention awaids @' the (il cicnl
pagth b ilg Llnited Kingdiom, amd [ cnly sei oul the Bepnning
I A Conseniin gward diall, subgeoy o (b [allowsng proviaionn

s Aci, be enfoscealde—i{s) In England and Wales, enber by
L o i Ihe ieme neehnar a8 (e awaid of af arbsdinaoe W enlarcenhle

by wirtug ol secissn 36 of the Arbicrabon Act WK

Then | need moi sl oosi sections 4, 3 amd 6, ibodgh 1 have aliesdy
mesdioned section 5 {refusal of enforcement) by way of conganagn with
i Oendwa Convenlion, @md | can go dipecily bo (e crucsal irlenpretakion

C proviskang in section T, cenliling (52 dehnlisnns of © srbsirelion agrecneeni
amd ' The Mew York Convesiion ™ whach nesd not be sl oul

Ly *Convention award * mensy an awnnd made in pudsusnce
ol an arbalraticn agresiment in the 1Ecribory of 8 icale, olber han 1he
Uinited Kingdom, which is & panty io the Mew York Conveniicon;
{2 W Her Majesiy by Order in Councill declares ibatl asy stwis
gpecified mn the Ooder i3 & parly 18 ihe New Yok Conwention the
o Oeder shull, while In fores, be concluslve evidence ihai ikai stsie o a
party 1o that Consentbon, (3] An Order in Coancil under ghis aection
may b varied or fevoked by a subnequent Deder in Council.”

Bath Mr. Rix, Tor the plasntlll, and Mr. Wesghl, Tor the dizlemdmnts,
siilsmalgd 1had (he mMuEE] mesning of NSie pIDVEEGNE A Sl T beamn
I aul their respective comdructions, and both invoked grounds of policy in
suppan of thewe; there wad also & pood deal of discusison aboud ™ reiro-
aciivaly " In (Bas coanschon, 1o wlich | jusm lader.  Fumhanmore, since (he
Ay ol 1975 wan desdgned 1o give effect 10 an isiernstional Cosveniion,
we were b referred 1o @ good deal of material from other cowninies
bearing upon the problem to some exienl. vit. tha legislalion which pive
gilect 10 the Connention in other ssles, the deginioss of r--uign coaris amd
F amicles by wiilers |8 oihes cousines. Many, bul by nav means all of ihe
mudiers which sere convavsed are mentoned Bslow
| Found the paiing al constraclion ong of considerable difficolty. and my
mind wavered wpon It during coumeel’s skillul srguments.  Mocatis 1,
who of course had 1o deal walh many ofher, End perhaps even moge
complex, msses in fhis case, ulamalely deckded in fwveonir of ihe delendanis
for three Brief reasomy  Fad, aler eelérnng 0 @ sambsr of sullaiiics
dealing with tetroscinaly if the comilfeclion ol weruies, he concluded
\hat there wai mo clear reasiin, based on the lainguage of the defnition of
" Convestipn award,” why ihis sghould be givén whal hg réganded as retng:
spesing effect.  Sécondlly. be prefernid @ proapeciive cosdruc ioa By hesng
mode I Aohddasaie willi the langusge of the dzfimitkan. Thirdly, he said

“ Kawalt ¢ould bave sobusntislly aipardsd their msloscemeni
H pesiition by acceding 1o the Geneva Protecol and, Convention before

the awird was mads and possibly even afier United Klngdom
Hnwwer, My, Wrght sl sol sk o rely ] lhlPalgel 12 0f“1|5

canmd misisl 1he defendante  As regards cthe Dier e ressons, | have
eiched the clear oo heinn, willi greal respect, that ibere & po winiance
i d pElPAEETWY arguisinl, @hd o8 o careful anabysia of the Aci of 1973,

whether talea slene r In 1k gsimyi AF iha Papiemile—= T
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reached vhe coanclevinn that e plamntifl’s comstnection is correct. | proposs
I it poy ressony lor feiching thewe conclusions, but i i dillicali b place
ihem an any pariouler order of IOgic OF INEpOTLLELE

1) e ik ulamsie saslyas the pioblom pevodves pooesd he gueesiion
wiwther ihe word " made  in the phrase © &0 ssdild made ™ (0 e o
T [0k &l the Al of 1975 s b0 hawe aftached &0 i some chronological
meaning, (e mads aller thss liks when @ parisulas sale bocomel @ party
I il Comovenlson, or whether @ o merely o be conslresd geagraghically
in Phe sgeoe dhat the wward mizst base been madle in (ke erntory of & Weie
whachi s & papty o the Convenlen when ihe awerd iy soinghel 16 be enlodosd
under the Act. Ablhough at firs sight the view formed by Mocains 1. may
well appear 1o b prefemble. | do oot think that it follvws upon a closer
reading of ghe dsfinition The phrese ™ whech B 8 pady 10 (ks
Conwestion = in section T (1) pualifes " ownie " and ol M pward mode
As poesied oul durisg the argument by Fou L., this becomes even mare
cleaily mpparead [ the whole definflice ol = Convendion awaid ™ 1§ meaid
i o of the provinons of the Aot of 1975 insread of wang (ke ahbre-
wiglion, eg. il © ia read into secison Y (1) sel ol above  Acoordisghy
Esakiag al the delnilasn im molalion, | leel thai the poinl s & wery open
e, and tha thee B cerainly no cear prelaienca For the delendgnis
COMEIEUC |06

020 Tha plaindill stibmits thal when aan awanrd is preseniod o the gowi
Ior enloscement under the Ao of 1975 the defininion ihdan thal the Mg
omly meeds fo ask fsel! two guestions, vic i) in the terridory of whel siakc
wah b awafd mads, asd (i) s hal 2ele & paiy O 1 Comgling T Oin
the wording of ke definkion the court Is not concemned with ke dwie of
accession by the stsie im gaestinn, and, when the defini o fead iogeghet
with secissa T (3L 4L 5 clear (hal the deliniion docs Aot caisgs that the
Dwiders in Council meed oo will make any reference 1@ I8 daif of accession
| ihink that this is rght. In saying this, | megely node, bur othersise
diinregard, that the irrelevance of any dato of acdexuioiyin in fxct borne owl
whenm oo looki s the Ornders in CouncllCthetnschies, which male no
reference to daley, singe My, Wrgh |:.1|'I"I|,.I1§ reminided e (bl mn AT
canmol be constroed by reference 1o sny smborfmae legislation made under
m aEE Jackpes ¥ Hall [1VE0] A4 W84, SHowever, 1he piAE an ke
defnmion remains © the deflendamisl comsiMiciion regeires the words = 1 a
pariy io the Convention ™ o be redd as I ibere were added words such as
sl wud § pany whea chs segrd inogesston wes made

(11 Thé absencd of any\rdigheace sn 1he delfinition o amy dele felalisg
1o wmnds wihech gualify Yhe \enfvcement, B my view, DECOMES &ven msone
significani whea gy Jeniure"of ihe Act ol 1975 s contrasbed wilh ke
languisge wad in gihiy r:_\"-'u:u i in dheis BeEld.  Thude sechion 35 of (ks A
ol 1950 a5 set owi Seuve. dedling wilh the enfrecement of Geneva Con
verlimn awd iy ides eupresidy thal Parl 11 of ik Aot applies o awards
meda alefalily X8, 1920 Similardy. sectics | (2 fc) of ke Foreign
fudgmeeniy (RecSponcal Enforcement) Act 1935 provides ihaa Fan | applies
canly 1o judgmesis * given afier ihe coming inio operslion of the Qeder in
Coinail ||l||:!.||||_r thai ths FPair of this Act shall ganenad (o that (orgign

l.
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Mr. Wirighl wrged s oCheatein mind ikat in ik reciprocay provikon in
e Birvl sencence of gl (3 of the Mew Yok Cosvenlson, the words
cofifacting siaie ' are Baal, and subsmicied thar * awards made caly in
lhe lemiary of annibeg gtniracting state ™ cas only refer to awands male
iller & siale hiy become § *° conlrae g skade.” or (kail (hess wopds aie
il lzasl ambSipeousiin ibe presens content.  Howsever, in my view pe seaghi
cam B peven (M hos argumssnd.  Chote apan (roms the Tact ihal = coairaching
slafe ™ iy used |h-||."__:.'l HEL Ehe Cnnves|on i very conlenl, he blghiMiinge
of Ihe gl &% b meciprocily is io confing enforcement 1o awards made
saniy mg the lermmory of apoiher conirectisg VIate ™ in condrasl will The
enfimeement of ol foreign awerds, wherever made, ender anicle 1 Ax
hir. Rix Bptly peal g1, i@ B oen apison rclating 1o geographical and not Bo
whhonological limits; vhese | no sdicavion the) 1be datey of the awandy ape
if any way relavasl amd, in s far wy the Convention may be ambiguous
in this meapect, (he ungualified use in ithe Act ol 1973 of the words
T an award maide i\ ihe Efrlory of & UNle which 1s & pariy ie
thr Comvearion = (nof a * contraciing stace ™) supports the conclasion
Ihat ike anly relevand factor under the Act & also 8 geographical ome
{4) Meak, ibere B in my view, 5 landamental Tallacy & 1he defendaniy’
main ling of argument.  This bears both om cometrucison and an the plea
agunst * refrpactivity.” Mr ‘Wright repesiedly submiited that an mward
* canmol change in characler,” and, & Mocsia L [190] 1| Lioyd's Rep
56, 664 wmmmirised the submiziicnm which he ultimaiely accepded, ™ the
award could pol change Ms characier o Jauly 27, 19TE. ncarly Tour yesrs
afver ol bad begn pahlimbeid ™
Howerer, & ean casily Be showa that awsids can. and will, * change
thair character.” in the semze of & change ia the basli Tor thesr ealosmement,
by reasom of ihe aocession 0 ibe Mew York Conveniion ol the saie o
which enlorcemenl ol sosghl or of ithe salke in whose ferrilory ihe award
wal made.  Ths, take the Follewimg ¢nampie mn thed conleat af (b Linited
Kingdom. Stale X was a party bo the Gemevn Corvemisan; it then sceeded
i e Mew York Coavention; and an sward was then mads in jis jgrribary
Until Decembssr 23, 1975, the award would hive been enlorccable here
wnder the Geneva Cosveniion.  Huoi. sfer December 23, 1975, the awand
wiild become enlorceable under the Act of 1973 by viniue of section 7 sl
il ghave  Similarly, o siade X had pever been a pardy io the Geneva
Lanvention, but had then seoeded diseeely o the New Yodk Colrvention,
i award made therealier woald, in the Unsied Kingdom. eanly have been
endorcealile @l commion law unfil DecombBsr 23, 1975, bul would have
become enforceshle s @ " COonvenlion deard = under (ks Agl of 1975
ihefealier. & Mr, Wrighl éxpressly and rightly concedeid Thise are
' chingei m chafactir ™ resalblig From dhe pcctision fo ike New Yok
Conveslion of the Unided Kspdom. the itsle im which enforcemend |
wiiiihl, Then. lake fhe case of ihe accession b ihe New Yook Convesilon
by siabe X, the stwle in which an eward is made. Soppose thai stse X
waa slill only a party 1o the Geneva Convesiion §n 1977 when an award b
made in iis iermiiery,  The awand would ihen clesily have been enloscoable
here under the emsva Conveslion along  (The Oideri in Coimscll mads
under 1he Ceenicvs Convenilien femaim s foroe : wee Rienel| 1, _-l.lhl.'“!.'.:l.ll_

comnlry,” amd in the recend Civil Jurisdition amd Judpménis Aci 1982
the same comerss haa bogn mlopied @ wee Schedale |, aotick 3. and Schedule
1. ik M | ikimk k&t ihe omsision of &ny ielerenid o any dale,
ditectly or Edirecily, and ihe use of the presont lense (™ i & parly o the
Cafivention ™) are del®emie and ignificeni. In relafion o the lailer paind

Mhb od (R9E20, p 477.) Bul, upoa ihe sccession by ...Umtedungdom
York Convenlionm m, say. 197K | ikink that ibe et of upabléli;gunof 15
5’ el

At of 1975 would agein clearly be to turn the awand into
awnrd * under the Act ol 1975, since i would qualily usder Bboth Con
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wewlae. I Chis caee, scoordangly, & © chamge in the characier of (ke
wward ™ would resilk oo ihe acomaim of the siaig & whoie 18Tlory (B
wwrard was mude

i5) The defendanin’ argamemi which Mocalia ). acoepind ali feces a
lisrmiilalble dillicully ol pere condtmiciass. As Mr, Hix righily possied oal,
the iwhie repestal phinise ™ i § party = in section 7 {2 masd heve 1he came
meaning as 15 & party " sn ibe delniion of * Conveslion swarl ™ an
eechins T (1) Bul, ca My, Wighi's srgemenl, the meansng of this phrase
ditfers in the following respect. In seciion 7 (2) & clearly mesns whai o
wys, and the date of scceiison ol (he Male @ guestang b amelevasl.  How
ewvel. in ihe delinition of " Comvenima sward ™ & sscison | (LJ, he same
winfds maasl Be | in effect, ™ is and was & padty &l (ha
Jaie when b award wais made" a3 pointed ouil i (2) abavi

(ap | cam scs no reason of podicy, im (e sene ol e presumad inlenbon
of Parlismesi as expressad in ibe Act of 1973, which favours the de-
lendamis” constrectian.  Firsk o poi it brosdly, the inferes) of (ks Liniied
Kingdaii ligd b ealorcoemend by e coits of ofhef conlracisg wisles
of Fwards made here, and 1o (hal gxien] we may |1--|-¢ far a wider bhasis
of reciprocaty if we enforce sl swards msde in stabes which are pariies La
the Mew York Convention. Secondly, the realitics can be prin moing bilunly
M. Winght subsmilieéd thal the New YVork Convenlios s ke 4 ciull, Jed
thad ihe sitinsds of (ke Lalisd Kingdam ix, & eftect 'Dince ypou ive
joumed the club, we will enforce your awards However. this merely begs
Wt quasiion of conalruction : which awards? Al of them? € Saly thoss
made therealter?  Furibsiemode, (he Cosvention is nof_a-esltive club
Any stabe can adbsre (o L Usless the Convention is fdensincrd m folo
under ariicle XL every mdbereni mmsi enlorce all (awwrds fads in che
lerrilary of every other sdheresd, pasi or Tl o500 why shoukd swardi
imade i Rurilania, alier Huodviesis hes cholen 1o RdBerewo che L oanvention,
be amy more deserving of enforcement than Uhags, made befone? In my
view, [he pressmed indention of Parlisment ey grousds of polcy, does sal
enler imlo the il ion o Exanilriche,

i7h Wor do 1 dhink thai any argumeyl aghind retroacnivity b oof any
vibstance. I ihe lustrations in (d) abhyevmply retroaciivity, then io thal
exlend the Act of 1975 B inovilaldy relffipeciive. Bl although * retro-
EPECIVE A Ughy WO 1 10 conbewl of conurwing o siaguie, o m amlien
misapplieil.  Vhuy, in FesS [Revwrtrme [ I910] 2 Ch 1, ibkis couri had o
consiiler & slabale whagiqmilawed he righl 10 demand paymenis. in relinios
v *all kemses.” fou ghe Rnddvrds' consent b0 assignmeent, eic., and it wa
migued rhat che sgliicg oMemilil il e Comikil [T
bl waly o fulefy Bals an onder 10 avid any eolrospecive comd Fig
Elo. Tl arpimegul was rejecied ananimously, Buciley L4 said, ai
pe =12

Foe my mand (he wond ° felfoepecing ™ B inappmopiaks, end (s

question i noi whether the sexcison & retrowpeciive.  Refrospechive

will exisling rfighits s aso|hey

Al w10 apply BG ERl

opEralion |5 ang mallct Inlgillpience
Il am Act provides ihal as of @ pasi daie the law shall be tabem o have
beer (hal which @ wis sl el At | ondsisiand 1o b iglisigsec)ive
That Is nod this case Then s, s bo spoak. @ presismpbion (hal o
ipeaki l\.ml:\. E5 4ip the Jurure, Bl there i o like presumplion ithat
an Act m mal intended 1o inledere wilh euivlag Gghts. Mo Ages ol
Pailiamment, i lact, do interfers wiih ENLElIE righis

]

H
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Ihgie wre abus maly olh8r cossideratiomm o (b comiexl, Thas &
LI 1 Loy s et 656, 608 painied oul, the presumphion ag
wpClveg confrucion does nol apply 0 skalubes wheich are firoce
ST T i felalawn pruscedudall §ratules the preusmpion 15 ihe
jgver, B umiute desling meely w ks recogelion o
cmluw comdgd ol Jpnisar mighls wonkl be classified as procedursl u il
riiles gl P indomanionsl law ) ses Ehoey aml Mlornds, b 0 o of
Pagn, 1R e (1980, wol 1 pp. WITT-0I7H.  Msssover, i all retre-
faccnive, elfevl werg o be avoided (n (he presonl comierl, thea bae waoulil
logleally have io po back beyond the arbdimiion agreement Wsell. Thaui,
i &fell & Boyd Cossmerornd Ardiiroios (19821 pn 375 note 4. ihe
i Follovws

Pl sy

sk gl Ml bnaldfice (A (B préndil Chkd 15 BdTERL G
An awardd wopol a " Colvention awand © unlis (ke jLibe on gueslion
wak o parly o the Comvgntion ai the dae of (ks award sni rszmibilzd

ol IR dele i (he gifsirgion agieement i

Ui mcdihitnin waould be legical 1o bar gl seinmpeciovily, bul on amy visw
il i clearly an unwarrasied exiension of the Aol of 1975, and Mr. Winight's
vigismend righily dibclaimed b, Im any éverl. as poinled el By Lond
Riwghinian ma Yew Howm Tew v Kenderoma Bas Maed |13 1 AL
5L 38 ke iR procedudal = cER @l be misleading: ihe guesbion
v wheiber a parscular comsirucibon ™ would Impair exnding righli sl
dialmus However, | do nod canakbes that ibs Jdélendamis ever hai
ied plght.” mx they coniznd. not 1o have
|||1J:-' the Mew Yok Coowenlenn, bul

inyihiag 18 the narure of 8 " ve
his award esfooced sgaimd (he
il & commnnn baw

1%} 1 ilis ®ai think shat much ssssdance s 1o be pained (rom the foemigs
miatgtial which Mr Bin pul Before wi  All of 5 demves {icem ihe anlin
luction by Mr. Ciorgio Gapa o fmterenionnl Cowamerondl Arhinsanian
New Fiovd Comnenfdon (Oceana Booklei 2 {19781 section |4 N w
ek @ waluakbls ey af rhe leghalation apd decisioms Conorrmeny
Convestion in diffesent coundries snd & review of (he wrikings sbou
The guesison aof setroaclivity B complicated by the Fsgt that i 2 numbes
f sislen Ehe legelation prvng §lac 10 the Convennan provded
hial il = wily B apply I @wards made thereafier.  [hail, wh
vinani view appenis fir b thal the o

nadl Been the case, che prods
fas whai wisald—1 think imaccwmicly—be Jesgnded ss having re

poctivg
.J.-.r piale lio ey ks any

el Hiwecwer, im mav view the mslenikl B i

imber il peiwnigile of comely, oiker

wibdle gindamce lor present purpoe
iham b show dhai thoie o peihing lcimsliossdly dvsonane m the oonstne
lwai ol dhet Aol off 1975 which 1 conslder o be correct, [ the iessan
fmaction in [t afpesrs 1o b o line wilk

ildcady slmieil. adl ihat s o
ihe law in niber Mew Yoark Convenlson siales

Vavurlingly. | wosald allow this appeal and snswer b pref
flirmuinely, by hiolding that ibe awanl §elied by ithe plaintsfl i1 &
Comrgniien award Tor (b purpeeses of ihs Agl ol (W75

Cpipnigssiw I ). 1 agree and have onby this G add lij-’["ted,'mlﬂgdom

iBd e el TRes w5 RBRET 0N aROmMpEing dmaern ¢ Iaing

tgisies. Much o not most of thal e # have been Rageadd of 15
monl hail adaded @ lew waords 1is make #s meaning pl Makang allimance

Fir thse iberacles which Padlismeniary procedure m sl in the way ol

clapity, for the polaical considerations which may wsmelimes invile ambi-

il sl Bt il |k J I hacirpias wlkd mintlane mavy rEasiine
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the iraulse snd e e off liigaling by

PlE ool ilse Arksalia v At 197N ol h
wontids @ awand s naade Beloine on slter thal siala is o pary
jin Ehad Conveniion ™ | say this Becasnse, as Beorr L) bas passiiled out, s
1 % in & Im whaEre 16 L[] iment by ihe
go ol scetian 7 {10 had abr= 1l nvscied Beydind
£ by il wihs dealigd sictinn 35 of the Adhitratina Act al PP and
ection | {21 () of i1 Foreign Judgmonty {Reciprocal Enfoacementl Act
1913
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Wa cwess are rellenned o in ihe pelgmeni

incusiheni amd churchwardens of the parith of Christ Charch
] petitiosed Tor o Fecwlly sutharising (he demolition of the chusch
aried (b6 replecemeil by & new church cenktre !
sncil ol Diocess ves far the Care
il Churches, in pespaiise i (he motice of the petition gheen to the cousel
1 ami o secilon 2 (0 (i) ol the Fac .||I':| Jurisilrion Seanare W
opparied The proposdl 16 demolid (he charch

The Advisody Board fer Redundand Charches wiode 16 (he Comm
iry Genera Ihe petition ihould be dumissed and a dires
jbsn made thai the case dhould be desli wiih wnder the Pasioral Measare
]

The Facts mre stmbed an Fhe judpment

The e ' & BN pErsn

ar the o el fisr the Care of Churche

The Archdeicon ol Crawlon a5 Emcel Cumss

The A ary Board for Redandam Churghes was noi reproeenicd

liner Mewey Q00 Com Gen. By way of preface io (ks judgment |
Bk | oughi 1o reler o a beiier which | have regesved Troen the Adwiory
Hoard Ter Hedusdani Chueches snd which I rend omi exrlier foday. N
igpests that | should Jemiss ths spplicalion and dere
aith in what it dlescribes ms — ths nosme] way imder e Pasioml
(B I hiave thought abowil ke suppeslion, Bol | weems 0 e
I masd B proper b EE such & CosEme The Fadully land
Keasure 1980 seetsnn 7 020, empossirs Ehé Commisaarny Court EulRaris
ject 1o @ replecement charch being provided
il wviskey (I @ppedrs 1 me that ks pelidioaen oie pern
el enditbed b make wse of i ansd 1o apply 10 the onurn.  Frocedure bry
fsculiy applicstins may be s salnlsciony than procedwne under (e
Pasharal Meassire 1968 & spects, for g o mntt?dar(-mgd@m
oF lses baldl B i aillhvanieges 1 Preyiles I Hfﬂ-\.
svanimapim of propessls before any il nienn % made I-que |{\-5rb |11|.5
e ehe AR OppEriuiity 10 EpEELr and

o il o Guesgicgal amed ui
i oor her views lecally belang & fisch les Bugust body |kan the

ihe dimmnliiess al & €
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