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THE MASTER OF THE ROLIS: This case raises an important point in

the conduct of arbitrations. There is a small island in the
Persian Gulf called Das Island. Huge tanks have been erected
on Das Island for the purpose of liquifying the gas which comes
from oil. It is liquified by being reduced to an gxceedingly
low temperature in these huge tanks. They are aBput” 100 yards
in dismeter and 100 feet high.

Contracts were made in 1973 for the emégtion of the planta.
The employers were the Abu Dhabi Gas I..i.‘gl;gii'-mtinn Company
Limited. The main contractors wers t.'w companies, the Eastern
Bechtel Corporation and the Chiygda Chemical Engineering and
Construction Company Limited“Jhey were joint contractors. A
Japanese company called PEbhjkawajima-Harima Heavy Industries
Company Limited {I-E.;;}; were the sub—-contracteors. The main
feature of the coptyact was that the Easterm Bechtel Corporatiom
were the contrattors in respect of all the work of erecting
the tanks and™installations.

ThafEi:fern Bechtel Corporation sub-contracted the work
in two poftions. There was a contract for supplying the
mumérials. They came from Japan. There was another contract
Jor installing and erecting them on the island. ESo there were
two sub-contracts.

All the earlier contracts were governed by English law
and provided for arbitration in London. But the contract for
supplying materials from Japan was governed by Japanese law
and provided for arbitration in Japan. There was alsc the
question of the design of certain parts of the erecticn which
would come within one or other of the contracts.

The tanks were built and installed betwegmdKipgaem 1975+
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Unfortunately, after a time cracks appeared in ocne of them.
There was brittlasness in the structure. The ceosts of repairing
the tank ran into millions and millions of pounds, The gquestion
arose as to who was responsible for the cost of the repairs.
The employers (the owners) claimed against the maj® contractors.
The main contractors claimed against the sub-cdnfzactors. It
was said that the cracks were not caused by ﬁq;iraultr design
or installation: but because of settlepeft~caused by the sandy
nature of the island.

Very big issues arise in thgaﬂi;fncuudingu- The most
important is what was the causg\6f the cracks. BPut many other
points arise on the constructitn of the contracts: how far the
main contractors are l;dblﬁ or are exempt by clauses in the
contract: or, as befwesh fha contractors and the sub-
contractors, whet@ﬂ:.there was a contract of indemnity and as
to the maaningkq:V?urinus clauses. Many points of construc-
ticn and law arise. AS one can see, there are many points om
the rauf; a8 to causaticn: and many of the points of law may
degesgjpfantuallr on the facts.

That being the general outline of the case, it is gquite
‘plain that this matter cannot be dealt with by the courts.
Under section 1 of the Arbitration Act 1975 these disputes are
bound to go to arbitration.

The issue which came before Mr. Justice Bingham was
whether there should be separate arbitrations for the two
contracts - the main contract and the sub-contract - or whether
there should be one arbitrator only for both proceedings.

Mr. Justice Bingham held that there should be separate arbi-

trations, for this reasen: The sub-contractbBied Kingdomtarce,
Page 3 of 41
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might say that the arbitrator's decision in the first arbi-
tration might affect his decision in the second arbitration.
If he had already formed his view in the first arbitration,
they would be prejudiced. It would be most unfair to them:
because he would be inclined to hold the same view in the
second arbitratien.

On the other hand, as we have often poinfed)out, there is
a danger in having two separate arhitrat‘.f._pnmiﬁ a case like
this. Tou might get inconsistgent Imii:c.;i if there were two
separate arbitratora. That has 'nﬁng_l_:.:»mid. in many cases, see
Taunton-Collins v, Cromie & ors. 121954} 1 Weekly Law Reports
633. It is most undesirable ‘I;;la‘t there should be inconsistent
findings by two separate iEh@tratﬁra on virtually the self-game
guestion, such as :augipign. It is very desirable that every-
thing should be dqn!{f Bo avoid such & circumstance. Mr. Justice
Bingham thaushti@aléﬁuld not do it. That is why he ordered
two separate‘\arbitrators for the two arbitrations.

Eu,'l;ﬂ"MEr full discussion before us, it seems to me that
a wayeeah be found to resolve the problem. I would agree with
t@i&é@hﬂiﬂﬂiﬂﬂ that has been made that, ¢n the appointment of
(an, arbitrator, this court cannot impose conditions. The case
 of Bjornstad & anr. v, The Ouse Shipping Company Limited (1924)

2 Eing's Bench 673 was a special decision relating to security
for coata. Otherwise the powers of the court are simply
contained in section 10 of the Arbitration Act 1950, which says:
"In any of the following cases -
(a) where an arbitration agreement provides that the
reference shall be to a single arbitrator, and all

the parties do mot, affer differencegiRaKiAGasn=,
Page 4 of 41
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concur in the appointment of an arbitrator;

sny party may serve the other parties or the arbitrators, as
the case may be, with a written notice to appeint or, as the
case may be, concur in appointing, an arbitrator, umpire or
third arbitrator, and if the appointment is not mage within
seven clear days after the service of the notice| /the High
Court or a judge thereof may, on application &y Ehu party who
gave the notice, appoint an arbitrator, usgive or third
arbitrator who shall have the like poWers /o0 act in the reference
and meke en award as if he had begn‘gppnintsd by consent of all
partiss”.

That is the application whith is made before us. It
seems to me that there iﬁ eaple power in the court to appoint
in each arbitration the skme arbitrator. It seems to me highly
desirable that it Shohld be done so as to avoid inconsistent
findings. ©Omn the pther hand, it is equally desirable that it
should be dohe ‘so that neither party should feel that any issue
has been dﬁﬂiﬂed agaipnst them beforehand: or without their
havirg-en opportunity of being heard in the case. It seems to

ze\that the solution which was suggested in the course of the

\argument should be adopted, namely that the same arbitrator

should be appointed in both arbitratioms: but, at an early
stage, he should have what may be called a "pre-trial conference"
with 8ll the parties in the two arbitrations. At that pre-trial
conference there should be a segregation of issues. There will
be some issues which can be separated and can be decided by
thezmselves. They should be decided in the first arbitration at
that stage.

If necessary, there can be recourse to thaitediiiggloon points
Page 5 of 41
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of construction and so forth. A%t all events, points which
can be separated should be dealt with separately in the first
place.

There may be some which cannot be separated - namely,
the wvery important point of causation. In those circumstances,
the arbitrator will have control of the case. %) thé second
stage, he may well think it right to be relidved Trom arbitra-
ting any further in the arbitration. EHe gam\then be replaced
by a new arbitrator in respect of thosg\lgsues. That can be
done on application. Im that way, |l the parties cam feel
that there has been a fair heardng:’ and that they will not
have been prejudiced by any pregonceived notions of the one
arbitrator.

In order that this gan be done, we suggest that there
should be liberty te\apply to either party. That would have
to be by cnnsgqﬁ. Apart from that, it seems to me that the
right solutigh\ef this difficulty is to allow the appeal. The
same arbitritor should be appointed for both arbitraticnms.

Az th.:;gﬁtur stands, I think he should be Sir John Megaw.

P would allow the appeal accordingly.

F| LORD JUSTICE WATEINS: I agree. There is no power in this court

or any other court to do more upon an application such as this
than to appoint an arbitrator or arbitrators, as the case may

ba; we have no powers to attach conditions to that appointment,
and certainly no power to inform or direct an arbitrator as to
how he should thereafter conduct the arbitration or arbitrations.
But there can be mo doubt, it seems to me, that, having regard
to the submission which impupnas the holding of two separate

arbitrations and to the merits of there belng)sRdKRB8emd wide
Page 6 of 41
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discretion as to the conduct of the arbitrations should be
granted to the single arbitrator by the parties or insisted
upon by himself. The ideal solution to the mamner of resolving
the issues involved here would have been a proceeding by way of
arbitration which closely resembles our civil actiem in which
plaintiff and defendant and third and other paptieslitigate
all disputes between them in a single hearing. Unhappily the
parties to this vast dispute are unable to-d@gree a procedure

of that kind. So it is that two nrbitru;inns have arisen and
I.H.I. in particular are fearful thet) if ome arbitrator is
appointed for both nrhitratinnﬂh~tﬁhj, being parties to the
second arbitraticn only, will “be disadvantaged.

For the resscns whi€h\Bave already been explained by my
Lord, with which I enfir;iﬁ agree, I think those fears are
unfounded ; sincaa:ih.fhﬂ hands of an arbitrator of the calibre
of the one who(is)to be appointed by this court, it is extremely
unlikely that an embarrassment will be caused either to them or
to any Lther party by the procedure which ultimstely in his
Eisc:éﬁiﬁn he will choose to adopt.

. The agreement by the parties to there being liberty to
Qﬁch of them to apply generally to this court would I suggest
be a sensible precaution, not only for their possible benefit,
but also for the single arbitrator appointed in the event of
difficulties arising over procedural and other mattars referred
to in argument in this court.

For those ressons, I agree that there be a single arbitra-

tor appointed as proposed by my Lord, and so would allow the

appeal.

LORD JUSTICE FOX: There is in my view a great gppessdngdstantacge

Page 7 of 41
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in a case as complex as this in appointing a single arbitrator
and, indead, having a single hearing. The advantage of a
gingle arbitrator is that it will aveid the inconsistencies
which may arise if two arbitrators are appointed, ome for each
arbitration. The difficulty in relation to the appgintment of
a single arbitrator in practical terms is this{ th¥€ it may be
that matters will be determined and Evidence_wiil be heard in
the first arbitration by the single arbi$rator in the absence
of I.HE.I. vhich may be to the prejudiwéeof I.H.I. and which will
in some way affect the arbitrator's iudgmant or attitude to the
case when he comes to hear tha“sécond arbitration, and it is
said that that is a risk whiehi“the court should not require
that I.H.I. be exposed ¥o.

If in fact there\is' a single arbitrator and he can at a
preliminary stage” §eparate the issues (and there may be further
advantages in the way of saving time by that course being
adopted, fox &xample in relation to the guestion of the
inﬁemnifj] if may be that the decision on one or mors such
igsyes-will very much shorten or perhaps eliminate any further
dispute. But, it is said, we are still left with the risk tkat
$he single arbitrator may be affected in the second arbitration
by what passed in the first.

As to that, I think there are two matters to be borne in
mind. First, I am not myself coovinced that with an arbitrator
such as either of those who have been suggested in this case,
the risk of such an event occcurring is other than slight. If
in fact he feels that there i3 a possibility of prejudice at
the time he has completed the first arbitration, or at some
point of time before that,he can himselfl seelinted Kmgelofrom the

Page 8 of 41
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second arbitration.

The second point is that, if the parties comsent, there
could be liberty to either aide to apply to the court if at
any stage before the first arbitration is finished they feel
that there are risks of some prejudice arising Ln.th_p second
arbitration by reason of what has occurred in tH® Eirst.
There should then be liberty to apply to the churt for the
appointment of a second arbitrator in thegsécbnd arbitration.

In the circumstances it seems tome fhat the general
advantages of a single arbitrator age‘wery considersble and
that the disadvantage which is @pidarily relied upon is very
unlikely to exist and by agreement between the parties can
probably be removed altogetler. In the circumstances, I would
agree to the order which)my Lord proposes.

(Order: Appsals allowed: Sir John Megaw to be
appointed AW ATD1LTALOT: COSES 1N ATbitration)

United Kingdom
Page 9 of 41



: L . uK 1
. P A3E2 sept (w0 &) :rsxg

1054 .

UNITED KINGDOM: COURT OF APFEAL JUDGMENT IN ABU D I GAS LIQUEFACTION
COMPANY v. EASTERN BECHTEL CORPORATION AND CHIYODA CHEMICAL
ENGINEERING & CONSTRUCTION COMPANY AND EASTERN BECHTEL CORPORATION
AND CHIYODA CHEMICAL ENGINEERTNG & CONSTRUCTION COMBANY
v. ISHIKA =HARTMA HEAVY INMDUOSTRIES CO.*

(Consolidation of Arbitration Proceedings:
Appointment of Same Arbitrator in Separate Arbitrations)

[June 23, 1982] O
Introductory Note Q~
This was a consolidated appeal -::.liunl
appointing sole arbitrators in two m:eedi.ng:
. under the (English) Arbitration F.l:t/({ One arbitra-

tion was initiated by Abu Dhabi gquefaction Company
Limited ("ADGLC"), the owner z lex gas liguefaction
facilities on Das Iszland & Arabian Gulf, against
Eastern Bechtel Enrpu:urm@ d Chiyoda Chemical Engineer-—
ing and Eunﬂtrul:t.iﬂn*n, Ltd. ("B/C"), a joint wventure
that was the prlQ ractor for the design and construc-

tion of the ties. ADGLC alleged that two large

ligquefied ral gas storage tanks designed and con-

struct% one of B/C's subcontractors, Ishikawajima-

. eavy Industries Co., Ltd. ("IHI"), were defec-
L 4

The second arbitration was initiated by B/C against

$ B/C had reguested the High Court to appoint the
same arbitrator in both proceedings in order to avoid the
possibility of inconsistent findings of fact, particularly
as to the cause of the admitted cracking of one of the two

tanks.

*[The text of the Judgment appears at I.L.M. page 1057. The Intro-

ductory Note was prepared for International Legal Materials by Thomas P.
Davitt of the Califernia BH.I..] United K|ngd0m

Page 10 of 41



10¢

The High Court judge (Mr. Justice Bingham) held
that because he lacked authority to order consclidated
proceedings or to appoint an arbitrator subject to con-
ditions (e.g.. that the arbitrator order consclidated
proceedings), two different arbitrators should be ap-
pointed. The Jjudge reasoned that if a single arb4d
were appointed, he might be prejudicially i@%ﬂ to
adhere to a finding made in the first arb tdion on an
issue common to both proceedings, despit t different
evidence or arguments might be au&: d on that same
issue in the second arbitration.

The Court of Appeal QA&% that courts have no
power to order consolidati to impose conditions upon
an appointed arbitrator. court held, however, that it
did have power unde ion 10 of the Arbitration Act

&

1950 to appoint C
w

tions, and t it was highly desirable to do so in

e arbitrator in separate arbitra-

thega case order to avoid the possibility of incon=-

niltung ngs of fact.
,' In dicta Lord Denning made several suggestions

@ the single appointed arbitrator should proceed:
$ ) the arbitrator should hold a pre-trial conference
among all three interested parties to segregate the common
issues;: (2) the issues pertinent only to the first {(owner-
prime) arbitration should then be tried, with recourse to

the courts on points of law if necessary; (3) the common

* Section 10 of the Arbitration Act 1950 generally
authorizes the High Court to appoint arbitrators. The
section does not expressly address the guestion of
appointing the same arbitrator in related proceedings.

United Kingdom

Page 11 of 41
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issues be should tried next, apparently with separate
hearings but with both sets of hearings taking place
before a decisicon was repndered in either case; and (4) if
either the arbitrator or the parties considered that the
arbitrator would be prejudiced in hearing the @un

issues after having decided the owner-prime difS€ués, a

different arbitrator might be appointed to hear decide
the common issues as well as any remainin ues.

. Lord Justices Watkins and Bﬁ\grrzud with Lord
Denning's suggestions, but Lor tice Watkins did
emphasize that a large degre lexibility should be
allowed to the arbitratur%thg parties or insisted
upon by the arbitrator d Justices Watkins and Fox

also stated that pﬁg ce as a result of the prior

determination qu er-prime issues was unlikely in

wview of the ca

Megaw) . $

re were two major questicns left open by the
. decigion:
*

t hearings on the common issues in the absence of

of the arbitrator appointed (Sir John

(1) whether the arbitrator has power to order

@ Ity agreement: and (2) in what circumstances, if any,

the arbitrator should or must disgualify himself from
hearing and deciding the common issues following his

disposition of the separate owner-prime issues.

United Kingdom
Page 12 of 41
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TE= MACSTZR OF TESE ROLLS: This case raises an important point in
the copndvet of arbitrations. There is a gmall island in the
Persian Gulf called Das Island. Huge tanks have been erected
on Das Island for the purpeose of liguifying the gas which comes
from oil. It is liquified by being reduced to an exgeddingly
low temperature in these huge tanks. They are abpeg 00 yards
in diameter and 100 feet high.

Contracts were macde in 1975 for the ergctinn of the plants.
The employers were the Abu Dhabi Gas Lig@efaction Company
Limited. The main contractors were jywg Companies, the Eastern
Bechtel Corporation and the Chiyoda\ Chemical Engineering and
Construction Company Limited. “CThey were joint contractors. A
Japaness company called Ishikgwajima-Harima Esavy Industries
Company Limited (I.H.I.) [were the sub-contractors. The main
feature of the contrast was that the Easterm Bechtel Corporation
were the coatractirs-in respect of all the work of erecting
the tanks and Qagtallations.

The Edgfern Bechtel Corporaticn sub-contracted the work
in two Pﬁ:tinnn. There was & contract for supplying the
matérdals. They came from Jepan. There was another contract
€e Installing and erecting them on the island. 5o thers ware
\two sub-contracts.

All the earlier contracts were governed by English law
and provided for arbitraticn in London. But the contract for
supplying materials from Japan was governed by Japanese law
and provided for arbitraticn in Japan., There was also the
question of the design of certain parts of the erection which
would come within cne or other of the contracts.

The tanks were built and installed between lHf0ieddSinddups,
Page 14 of 41
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Unfortunately, after & time cracks arpesared 12 cne of them.
There was brittleness in the structure. The costs ¢of repairing
the tank ran into millions and millions of pounds. The guestion
arose as to who was responsible for the cost of the repairs.

he employers (the owners) claimed against the main contractors.
The main contractors claimed against the sub-contractors.( ‘It
was said that the cracks were not caused by any faulix Mdesign
or installation: but because of settlement caused bthe sandy
pature of the island.

Very btig issues arise in these proceedings. The most
isportant is what was the cause of the g¥meks. PBut many other
points arise on the constructiocn of the\gontracts: how far the
main contractors are liable or are-exempt by clauses in the
contract: or, as between the.cynpractors and the sub-
contractors, whether there Wa®s~a contract of ipdemnity and as
to the meaniag of wvariofig/elamuses. Many points of construc-
tion apd law arise. | AgOne can see, thers are many points on
the facts as to dapsation: and many of the points of law may
depend eventpflly on the facta.

That beiZfk the general outline of the case, it is quite
plain &Qat this matter cannot be dealt with by the courts.
Onder\ Section 1 of the arbitration Act 1975 these disputes are
i&ﬁﬁﬂ to go to arbitration.

The issue which came before Mr. Justice Bingham was
whether there should be separate arbitrations for the two
contracts - the main contract and the sub-contract - or whether
there should be one arbitrator only for both proceedings.

Mr. Jusice Bingham held that there should be separate arbi-

trations, for this reason: The sub-contractors, fodt/ditedtiKingdom
Page 15 of 41
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might say that the arbitrator's decision in the first arbi-
tration might affect his decision in the second arbitration.
If he had already formed his view in the first arbitration,
they would be prejudiced. It would be most onfair to them:
because he would be inclined to hold the same view in the
second arbitration.

On the other hand, as we have ufteg pointed ﬁ@t, there is
a8 danger in having two separate nrhitratinnsJin+a case like
this. You might get inconsistent findngn‘if there were two

separate arbitrators. That has beentsadd in many cases, see

Taunton-Collins v. Cromie & nrs,{kﬁi‘} 1l Weekly Law Reports

B633. It is most unﬂesirnhlgmfﬁii thare should be inconsistent
findings by two separate/@rbifrators on virtually the self-same
guestion, such as causabicn. It is very desirable that every-
thing should be dome&o avoid such a circumstance. Mr. Justice
Bingham thoughf he“€ould not do it. That is why he ordered

two separate \dvbitrators for the two arbitratiocns.

Buty ‘@ifer full discussion before us, it seems tTo me that
a way can be found to resolve the problem, I would agree with

thg sobmission that has been made that, on the appointment of

ih arbitrator, this court cannot impose conditions. The case

of Bjornstad & anr. v. The Ouse Shipping Company Limited (1924)

2 King's Bench 673 was a special decision relating to security

for costs. Otherwise the powers of the court are simply
contained in section 10 of the Arbitration Act 1950, which says:
"In any of the following cases -
{a) where an arbitration agresement provides that the
reference shall be to & single arbitrator, and all

the parties do not, after differences ﬂ&gg;e L o é:

|
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gcopcur in the appointment of an arbitrator:
any party may serve the other parties or the arbitrators, as
the case may be, with a written notice to appeint or, as the
case @may be, comncur in appointing, an arbitrator, umpire or
third arbitrator, and if the appointment is not made within
gaven clear days after the service of the notice, the Eigh
Court or & judge thereof may, on application by the parﬁr'thﬂ
gave the notice, appoint anm arbitrator, umpire or thigd
arbitrator who shall have the like powers tﬁ act ia\the reference
and make an award as if he had been appcinted Wy consent of all

parties”.
That is the application which is mpda Béfore ns. It

seems to me that there is ample powew. in the court to appoint

in each arbitration the same arbftrator. It seems to me highly
desirable that it should be dene) so as to aveoid inconsistent
findings. On the other Hapd) it is eqgually desirable that it
should be done so that\ngither party should feel that any issue
has been decided @ginst them beforehand: or without their
having an oppoxfunity of being heard in the case. It seems to
me that the sblution which was suggested in the course of the
argumant ¥hould be adopted, namely that the same arbitrator
qh@d@d'he appointed in both arbitrations: but, at an early
stage, he should have what may be called a "pre-trial conferance"
with all the parties in the two arbitrations. At that pre-trial
conference thare should be a segregation of issues. There will
be scme issues which can be separated and can be decided by
themselves. They should be decided in the first arbitration at
that stage.

United Kingdom
Page 17 of 41
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Lk If necegssary, there can be recourse to the courts on points
of construction and so forth. At all events, points which

can be separated should be dealt with separately in the first
place.

There may be some which cannot be separated - namely,

the very ioportant point of causation. In those circumstances,
the arbitrator will have control of the case. At thd stcond
tage, he may well think it right to be relieved {r¢f~arbitra-
ting any further in the arbitration. He can {heh.be replaced
by & new arbitrator in respect of those issmeg. That can be
done on application. In that way, all {£hw Parties can feel

. that thers has been a fair hearing: <afd that they will not
have been prejudiced by any precopieifred notions of the one

arbitrator.
In order that this can ba ‘done, we suggest that there

should be liberty to apply to either party. That would have

to be by consent. iEici from that, it seems to me that the
right solution of\tbis difficulty is to allow the appeal. The
same arbitratox should be appointed for both arbitrationms.
As the mafter’stands, I think he should be Sir John Megaw.

. I'Wowld allow the appeal accordingly.

LOED JUSTICE WATEINS: I agree. There is no power in this court
oFany other court to do more upon an application such as this
‘than to appoint an arbitrater or arbitrators, as the case may
be; we have no powers to attach conditions to that appointment,
and certainly no power to inform or direct an arbitrator as fo
how he should thereafter conduct the arbitration or arbitrationms.
But there can be no doubt, it seems to me, that, having regard
to the submissicn which impuzms the holding of twe separate

arbitrations and to the merits of there being only cne, a wide

United Kingdom
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discretion as to the conduct of the arbitrations should be

granted to the single arbitrator by the parties or insisted

upon by hizself{. The ideal soluticn to the manner of resclving
the issues involved here would have been a proceeding by way of
arbitration which closely resembles our civil action in which
plaiotiff and defexdant and third and other parties litigaté
all disputes between them in a single hearing. Unhappili/the
parties to this vast dispute are unable to agree a Rarocbedure

of that kind. So it is that two arbitrations hape wrisen and

I.E.I. in particular are fearful that, if cneoadjtfrator is

. appointed for both arbitrations, they, being parties to the

second arbitration only, will be disadwantaged.

For the reasons which have llrllﬂg Been explained by my
Lord, with which I entirely Egrepq_f}fhink those fears are
unfounded; since, in the hand=\gf an arbitrator of the calibre
of the one who is to be appgigted by this court, it is sxtremely
unlikely that an esharras;ﬁént will be caused either to them or
to any other party &X the procedure which ultimately in his
discretion he wil) Thoose to adopt.

. The agrepent.by the parties to there being liberty to
each of t;is to apply generally to this court would 1 suggest
be a geysible precaution, oot only for their possible benefit,
bug qgiu for the single arbitrator appointed in the event of
difficulties arisiog over procedural and other matters referred
to in argument in this court.

For those reasons, I agree that there be a single arbitra-
tor appointed as proposed by my Lord, and so would allow the
appeal.

LORD JUSTICE FOX: There is in my view a great general advantage

United Kingdom
Page 19 of 41



1064

in & cgSe as coxplex as this in appointing a single arbitrator
and, indeed, having a single hearing. The advantage of a
gingle arbitrator is that it will avoid the inconsistencies
which may arise if two arbitrators are appointed, one for each
arbitration. The difficulty im relaticn to the appoiniment of
& single arbitrator in practical terms is this, thaf it may be
that matters will be determined and ETi%Eﬂ:e Hili bé heard in
the first arbitration by the singles arbitrator-in’ the absence
of I.E.I. which may be to the prejudice of \[,E.I. and which will
in some way affect the arbitrator's Jjuligmeot or attitude to the
case when he comes to hear the ﬂaqqu:lrbitratiun, and it 1is
said that that is a risk which tielcourt should not require
that 1.H.I. ba axposed to.

If in fact there ig @ single arbitrator and he can at a
preliminary stage ﬂwﬁ? the issues (and there may be further
advantages in the @a¥ ‘of saving time by that course being
adopted, for ex@mgle in relation to the question of the
indemnity) A%pay be that the decision on cne or more such
issues yidM \Wery much shorten or perbaps eliminate any further
dispg@?. But, it is said, we are still left with the risk that
m single arbitrator may be affected in the second arbitration

W07 what passed in the first.

\ As to that, I think there are two matters to be borone in
mind. PFirst, I am not myself convinced that with an arbitrator
such as either of those who have been suggested in this case,
the risk of such an event cccurring is other than slight. If
in fact he feels that there is a possibility of prejudice at
the time he has completed the first arbitraticm, or at some
point of time before that, he can himself seek relesse from the

United Kingdom
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THE MASTER OF THE ROLLS: This case raises an important point in

the conduct of arbitrations. There is & small island in the
Persian Gulf called Das Island. Huge tanks have been erected
on Das Island for the purpose of liquifying the gas which comes
from cil. It is ligquified by being reduced to an gxceedingly
low temperature in these huge tanks. They are aBput’ 100 yards
in diameter and 100 feet high.

Contracts were made in 1973 for the eregtion of the plants.
The employers were the Abu Thabi Gas Liguesfaction Company
Limited. The main contractors were\two cozpanies, the Eastern
Bechtel Corporation and the Chifoda®Chemical Engineering and
Construction Company Limiteds “~Jhey were Jjoint contractors. A
Japanese company called JsBjkawajima-Harima Heavy Industries
Company Limited (I.H.I\) wWere the sub-contractors. The main
feature of the cowfract was that the Eastern Bechtel Corporatiom
weres the contractdrs in respect of all the work of erecting
the tanks ard $nstallations.

The’ Eagtern Bechtel Corporation sub-contracted the work
in tﬂﬂ::&rtians. There was a contract for supplying the
mdgerials. They came from Japan. There was ancther contract
d9r installing and erecting them on the island. Sc there were
two sub-contracts.

All the earlier contracts were governed by English law
and provided for arbitration in London. DBut the contract for
supplying materials from Japan was governed by Japaneses law
and provided for arbitration in Japan. There was also the
gquestion of the design of certain parts of the erection which
would come within one or other of the contracts.

The tanks were built and installed hetwqgmukﬁkﬁgagm 1975,
Page 22 of 41
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Unfortunately, after a time cracks appeared in cne of them.
There was brittleness in the structure. The costs of repairing
the tank ran into millions and millions of pounds. The question
arose as to who was responsible for the cost of the repairs.
The employers (the owners) claimed against the majm contractors.
The main contractors cleaimed against the sub-cdnfractors. It
was said that the cracks were not caused by lg;iraultj design
or installation: but because of settlemgﬁmﬁbauaed by the sandy
nature of the island.

Very big issues arise in thﬂﬁ#ﬁpfuneedingﬂ. The most
important is what was the caus@\6f the cracks. But many other
points arise on the constructibh of the contracts: how far the
main contractors are 1{ﬁpl§ or are exempt by clauses in the
contract: or, as befwesn the contractors and the sub-
contractors, whetfigr ‘there was a contract of indemnity and as
to the meaning(of)various clauses. Many points of construe-
tion and lgﬁ,arise. AS one can see, there are many points on
the fagts ﬁﬁ to causation: and many of the points of law may
depeig~eventually on the facts.

That being the general outline of the case, it is= quite
ﬁiain that this matter cannot be dealt with by the courts.
Under section 1 of the Arbitration Act 1975 these disputes are
bound to go to arbitration.

The issue which came before Mr. Justice Bingham was
whether there should be separate arbitrations for the two
contracts - the main contract and the sub-contract - or whether
there should be one arbitrator only for both proceedings.

Mr. Justice Bingham held that there should be separate arbi-

trations, for this reason: The sub-contractbfiiqdiedomtance,
Page 23 of 41
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might say that the arbitrator's decision in the first arbi-
tration might affect his decision in the second arbitration.
If he had already formed his view in the first arbitratiom,
they would be prejudiced. It would be most unfair to them:
because he would be inclined to hold the same view in the
second arbitration. e

Oo the other hand, as we have often poinfed)out, there is
a danger in having two separate arbitratiogs-in a case like
this. TYou might get incomsistgent Iigﬂfngj if there were two
separate arbitrators. That has beén 2aid in many cases, see

Taunton-Collins v. Cromie & ors A /1964) 1 Weekly Law Reports

633, It is moat undﬂairnblq'tﬁat thare should be inconsistent
findings by two separate ifmftratnrﬂ on virtually the self-same
question, such as causatidn. It is very desirable that every-
thing should be dqﬁﬁfﬁﬁ avoid such a circumstance. IMr. Justice
Bingham thought (he)cdould not do it. That is why he ordered
two separate\arbitrators for the two arbitrations.

But{ Sfter full discussion before us, it seems to me that
a wayeean be found to resolve the problem. I would agree with
thE-gubmission that has been mads that, on the arpointment of
an, erbitretor, this court cannot impose conditions. The case
of Bjormstad & snr, v. The Quse Shipping Company Limited (1924)
2 Eing's Bench 673 was a special decision relating to security

for costa. Otherwise the powers of the court are simply
contained in section 10 of the Arbitration Act 1950, which says:
"In any of the following cases -
(a) where an arbitration agreement provides that the
reference shall be to a single arbitrator, and all

the parties do not, after differencesdieuKiagdonn,
Page 24 of 41
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concur in the appointment of an arbitrator;

any party may serve the other parties or the arbitratora, as
the case may be, with a written notice to appoint or, as the
case may be, concur in appointing, an arbitrator, umpire or
third arbitrator, and if the appointment is not mage within
seven clear days after the service of the notice|/tHe High
Court or a judge thereof may, on application Ry the party who
gave the notice, appoint an arbitrator, umfire or third
arbitrator who shall have the like powers.to act in the reference
and make an award as if he had been ‘eppointed by consent of all
parties”. ’

That is the up'plinatia,g_w is mades before us. It
seezs to me that there id ample power in the court te appeint
in sach arbitration the same arbitrator. It seems to me highly
desirable that it @honld be dene so as to avoid inconsistent
findings. On thg pther hand, it is equally desirable that it
should be dgne €0 that neither party should feel that any issue
has hegﬁ:dfﬁiﬂed against them beforehand: or without their
haviﬁgfih”nppnrtunitr of being heard in the case. It seems to
me\bhat the solution which was suggested in the course of the

;?ﬁgunent should be adopted, namely that the same arbitrator

should be appointed in both arbitrations: but, at an early
stage, he should have what may be called a "pre-trial conference”
with all the parties in the two arbitrations. At that pre-trial

conference there should be a segregation of issues. There will
be scme isgsues which can be separated and can be decided by
themselvea. They should be decided in the first arbitration at
that stage.

If necessary, there can be recourse to thaitediGrigioom points
Page 25 of 41
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of construction and so forth. At all events, points which

can be separated should be dealt with separately in the first

place,

There may be some which cannot be separated - namely,

the very important point of causation. In those circumstances,

the arbitrator will have control of the case. Af)bhé second

i e o

stage, he may well think it right to be relidred from arbitra-

ting any further in the arbitration. He qad\then be replaced

z l.,".| by a new arbitrator in respect of those\igsues. That can be

done on applieation. In that way, @l) the partiss can feel

that there has been a fair hearing:> and that they will not
have been prejudiced by any ﬁri&cﬁcai?ad notions of the one

e

arbitrator.

In order that thi§ can be donme, we suggest that there
should be liberty te'apply to either party. That would have
to be by consent.) Apart from that, it seems to me that the
right solutipf\of this difficulty is to allow the appeal. Tha
same arbifrator should be appointed for both arbitratioms.

As the.dgtter stands, I think he should be Sir John Megaw.

F| LORD JUSTICE WATEINS: I agree. There is no power in this court

or any other court to do more upon an application such as this

i
|
i T would allew the appeal accordingly.
I
|

than to appoint an arbitrator or arbitrators, as the case may

be: we have no powers to attach conditions to that appointment,

P S S P S T N

G and certainly no power to inform or direct an arbitrator as to

| how he should thereafter conduct the arbitration or arbitrations.
But there can be no doubt, it seems to me, that, having regard
to the submission which impugns the holding of two separate

arbitrations and to the merits of there being)QrliKFBEoma wide
Page 26 of 41
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discretion as to the conduct of the arbitrations should be
granted to the single arbitrator by the parties or insisted
upon by himself. The ideal solution to the manner of resolving
the issues involved here would have been a proceeding by way of
arbitration which closely resembles cur civil actien in which
plaintiff and defendant and third and other paufiép“iitigate
all disputes between them in a single hearing. "l'j‘nhapp:i.ly the
parties to this vast dispute are unable tg-dgree a procedurs
of that kind. Eo it is that two arhitrq;ians have arisen and
I.H.I. in particular are fearful that) if cne arbitrator is
appointed for both arhitratiunai,fﬁmy, being parties to the
gecond arbitration enly, wiIl”ﬁe disadvantaged.

For the reescons whifh\Have already been explained by oy
Lord, with which I u‘!,uﬂl}' agree, 1 think those fears are
unfounded sinceigbu the hands of an arbitrator of the calibre
of the one Hh:l:‘;l';s.%‘ﬁn be appointed by this court, it is sxtremely
unlikely thht‘in embarrassment will be caused either to them or
to ana-ﬁtht party by the procedure which ultimately in his
discreticn he will choose to adopt.

The agreement by the parties to there being liberty to
dach of them to apply generally to this court would I suggest
be a sensible precaution, not only for their possible benefit,
but alse for the single arbitrator appointed in the event of
difficulties arising over procedural and other matters referred
to in argument in this court.

For those reasons, I agree that there be a single arbitra-

tor esppointed as proposed by my Lord, and so would allow the

appeal.

LORD JUSTICE FOX: There is in my view a great pmegadngdbrantage

Page 27 of 41
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in a case &8s complex as this in appointing a single arbitrator
and, indeed, having a single hearing, The advantage of a
gsingle arbitrator is that it will avoid the inconsistencies
which may arise if two arbitrators are asppointed, one for each
arbitration. The difficulty in relation to the appointment of
a single arbitrator in practical terms is thisg thEt it may be
that matters will be determined and evidence| will be heard in
the first arbitration by the single arbifrabtor in the absence
of I.H.I. which may be to the prejuditE-af I.H.I1. and which will
in some way affect the arbitrator's. judgment or attitude to the
cage when he comes to hear tha‘gfgind arbitration, and it is
said that that is a risk Hhiéh‘the court should not require
that I.H.I. be exposed fo.

If in fact therpe\is a single arbitrator and he camn at a
preliminary stage” separate the issues (and there may be further
advantages in the way of saving time by that course being
adopted, for example in relation to the guestion of the
i:ﬁ:mni#y}‘it zay be that the deecision on one or more such
jssdes-will very much shorten or perhaps eliminate any further
dfspute. But, it is said, we are still left with the risk that
the single arbitrator may be affected in the second arbitration
by what passed in the first.

As to that, I think there are two matters to be borne in
mind. First, I am rot myself convinced that with an arbitrator
such as either of those who have been suggested in this case,
the risk of such an event occurring is other tham slight. If
in fact he feels that there is a possibility of prejudice at
the time he has completed the first arbitration, or at some

point of time before that,he can himself sedinitmlliémgeofron the
Page 28 of 41
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second arbitration.

The second point is that, if the parties consent, there
could be liberty to either side to apply to the court if at
any stage before the first arbitration is finished they feel
that there are risks of some prejudice arising in the second
arbitration by reason of what has occurred in tH8 Yitst.
There should then be liberty to apply to thé churt for the
appointment of a second arbitrator in thegsécond arbitratiomn.

In the circumstances it seems to\me _that the general
advantages of a single arbitrator Agewery considerable and
that the disadvantage which is @Qriparily relied upon is very
unlikely to exist and by agnaaient between the parties can
probably be removed altogetbBer., In the circumstances, I would

agree to the order which)my Lord proposes,

(Order: Aopeals allowed; Sir John Megaw to be
gppolnted 2% itrator; costs in arbitration)

United Kingdom
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UNITED KINGDCOM: COURT OF APPEAL JUDGMERT IR DHAB TIOR
COMPANY v. EASTERN BECHTEL CORPORATION AND CHIYODA CHEMICAL
ENGINEERING & CONSTRUCTION COMPANY AND EASTERN BECHTEL CORPORATION
AND CHIYODA CHEMICAL ENGINEERING & CONSTRUCTION COMEPANY
v. ISHIKAWAJIMA-HARIMA HEAVY INDUSTRIES CO.*
(Consolidation of Arbitration Proceedings;

Appointment of Same Arbitrator in Separate Arbitrations)

Introductory Note Q~

This was a consolidated appeal @ ecigions
B

roceedings

appointing sole arbitrators in two sep
. under the (English) Arbitration Rct/&h One arbitra-
tion was initiated by Abu Dhabi gquefaction Company

Limited ("ADGLC"), the owner &1&: gas ligquefaction
facilities on Das Island e Arabian Gulf, against
Eastern Bechtel C::!:'p::!rn Qm! Chiyoda Chemical Engineer-
ing and Can:tmct;nn*q, Ltd. ("B/C"), a joint venture
that was the pr ractor for the design and construc-—
tion of the L'Qtles ADGLC alleged that two large
liguefied ral gas storage tanks designed and con-
cone of B/C's subcontractors, Ishikawajima-

ﬂtruct
. eavy Industries Co., Ltd. ("IHI"), were defec-

§ The second arbitration was initiated by B/C against

B/C had reguested the High Court to appoint the
same arbitrator in both proceedings in order to avoid the
possibility of inconsistent findings of fact, particularly
as to the cause of the admitted cracking of one of the two

tanks.

*[The text of the Judgment appears at I.L.M. page 1057. The Intro-
ductory Note was prepared for International Legal Materials by Thomas P.
Devitt of the California Bar.] United Kingdom
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The High Court judge (Mr. Justice Bingham) held
that because he lacked authority to order consclidated
proceedings or to appoint an arbitrator subject to con-
ditions (e.g., that the arbitrator order consolidated
proceedings), two different arbitrators should be_ap-
pointed. The 3judge reasoned that if a single ar oT
wares appointed, he might be prejudicially i@%ﬂ to
adhere to a finding made in the first ar tion on an
issue common to both proceedings, des 'tO'mt different
evidence or arguments might be sua P%\kd on that same
issue in the second arbitration.

The Court of Appeal ﬁi}F that courts have no
power to order consolidati tu impose conditions upon
an appointed arbitrator. court held, however, that 1t

did have power undzé tion 10 of the Arbitration Act
u"

€ arbitrator in separate arbitra-

1950 to appoint
‘l:in'.:uru.'r and S:;L was highly desirable to do so in
these case order to avoid the possibility of incon-
sistent ngs of fact.
In dicta Lord Denning made several suggestions
@ the single appointed arbitrator should proceed:
$ ] the arbitrator should hold a pre-trial conference
among all three interested parties to segregate the common
issues: (2) the issues pertinent only to the first (owner-

prime) arbitration should then be tried, with recourse to

the courts on points of law if necessary; (3) the common

* BSection 10 of the Arbitration Act 1950 generally
authorizes the High Court to appoint arbitrators. The
section does not expressly address the question of
appointing the same arbitrater in related proceedings.

United Kingdom
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issues be should tried next, apparently with separate
hearings but with both sets of hearings taking place
before a decision was rendered in either case; and (4) if
either the arbitrator or the parties considered that the
arbitrator would be prejudiced in hearing the 4E5>nn
issues after having decided the owner-prime _dig§ues, a
different arbitrator might be appointed to h rl decide
the common issues as well as any remainin Ues .

Lord Justices Watkins and Bﬁ\quﬂ with Lord
Denning's suggestions; but Lor tice Watkins d4id
emphasize that a large degree Qﬁltlibﬂity should be
allowed to the arbitrutnr%the parties or insisted

upon by the arbitratnrQQrd Justices Watkins and Fox

also stated that preaj ce as a result of the prior

determination anQ‘wnir—prm issues was unlikely in
view of the cn!i
Megaw ) . $

ere were two major guestions left open by the
=
*

of the arbitrator appointed (Sir John

dec (1) whether the arbitrator has power to order

t  hearings on the common issues in the absence of
ty agreement; and (2) in what circumstances, if any,
the arbitrator should or must disqualify himself from
hearing and deciding the common issues following his

disposition of the separate owner-prime issues.

United Kingdom
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TEZ MASTES OF THE ROLIS: This case raises an important peoint in

the conduet of arbitrations. There iz a small island in the
Persian Gulf called Das Island. Huge tanks have been arected
on Das Island for the purpose of liquifying the gas which comes
from oil. It is liquified by being reduced to an exceediggly
low temperature in these huge tanks. They are abput 100 yards
in diameter and 100 feet high. ‘

Contracts were made in 1973 for the ergctivn of the plants.
The employers were the Abu Dhabi Gas LigGefacticn Company
Limited., The main contractors were g companies, the Eastern
Bechtel Corporation and the Chiygda Chiemical Engineering and
Jonstruction Company Limited. Theéy were Jjoint contractora. 4
Japanese company called Ishibtawdajima-Harima Heavy Industries
Company Limited (I.H.I.J wer® the sub-contractors. The main
feature of the contrant~was that the Eastern Bechtel Corporation
were the contractirs-4in respect of all the work of erecting
the tanks and Qmytallations.

The Eagfern Bechtel Corporation sub-contracted the work
in two ,poxticns. There was a centract for supplying the
mntagiaix- They came from Japan. There was another contract
faor Installing and erecting them on the island. So there were
tWo sub-—contracts.

All the earlier contracts were governed by English law
and provided for arbitration in London. PBut the contraet for
supplying materials from Japan was governed by Japanese law
and provided for erbitration in Japan. There was also the
question of the design of certain parts of the erection which
would come within one or other pof the contracts.

The tanks were built and installed between 1URiteddindops,
Page 34 of 41
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Unfortunately, after a tize cracks appeared in one of them.
There was brittleness in the structure. The costs of repairing
the tank ran into millions and millions of pounds. The gquestion

arose as to who was responsible for the cost of the repairs.
The employers (the owners) claimed against the main contractors.

The main contractors claimed against the sub-cnntrndtura, ;t
was said that the cracks were not caused by any faulpydesign

or installation: but becanse of settlement :ausei.hr'ﬁhe sandy
natu-e of the island.

Very big issues arise in these prnceedi;gn. The most
important is what was the cause of the p®meks. BPut many other
points arise on the coostructiocn of the\gbontracts: how far the
main contractors are liable or are-exempt by clauses in the
contract: or, as betwesan the cgnpractors and the sub-
contractors, whether thera wada contract of indemnity and as
to the meaning of varicAg/elsuses. Many peints of construe-
tion and law arise. |A§ tne can see, there are many points on
the facts as to sapsation: and many of the points of law may
depend eventudlldy on the facts.

That, baifE the general outlins of the case, it is quite
plain sbx¥Vthis matter camnot be dealt with by the courts.
Under\ Bection 1 of the Arbitration Act 1975 these disputes are
bgund to go to arbitration.

The issue which came before Mr. Justice Bingham was
whether there shoold be separate arbitrations for the two
contracts - the main contract and the sub-contract - or whether
there should be one arbitrator only for both proceedings.

Mr. Jusice Bingham held that there should be separate arbi-

trations, for this reason: The sub-contractors, fodditedtKingeom
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might say that the arbitrator's decisicn in the first arbi-
tration might affect his decision in the second arbitration.
If he had already formed his view in the first arbitration,
they would be prejodiced. It would be most unfair to them:
because he would be inclined to hold the same view in the
second arbitration.

On the other hand, as we have uftep pﬂinte&fuﬁt, thare is
a danger in having two separate arhit:atinn:.ih'a case like
this. You might get inconsistent finﬂ;ﬁqm‘ff there were two

separate arbitrators, That has beep psid-in many cases, see

Taunton-Collins v. Cromie & nr54[1354] 1 Weekly Law Reports

633, It is most undeairahlg-ﬁﬁi% there should be inconsistent
finding= by two separate Arhitrators oo virtually the self-same
question, such as causabion. It is very desirable that every-
thing should be dpnif;n avoid such a circumstance. Mr. Justice
Bingham thought be“€ould not do it. That is why he ordered
two separatg \avbitrators for the two arbitrations.

Buty \dfter full discussion before us, it seems to me that
a wngzﬁiﬁ”he found to resolve the problem. I would agree with

tha submission that has been made that, on the appointment of

%

afh arbitrator, this court cannot impose conditions. The case

of Bjornstad & anr. v. The Ouse Shipping Company Limited (1924)

2 King's Bench 673 was a special decision relating to security
for costs, Otherwise the powers of the court are simply

contained in section 10 of the Arbitration Act 1950, which says:
"In any of the following cases -
(a) where an arbitration agreement provides that the
reference shall be to & single arbitrator, and all

d United Kingdom
the parties do not, after differences hﬁgggeﬂﬁgggﬁm
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concur in the appointment of an arbitrator;

any party may serve the other parties or the arbitrators, as

the case zay be, with a written notice to appoint or, as the

case mey be, concur io appointing, an arbitrator, umpire or

thizd arbitrator, and if the appointment is not made within

seven clear days after the service of the notice, the High

Court or a judge theresof may, on applicaticn by the party wha
gave the notice, appoint an arbitrator, umpire or thifd
arbitrator whe shall have the like powers t:ai act io\the reference
and make an award as if he had been appointed Wy donsent of all

parties”.

That is the application which is made béfore us. It
seams to me that there is ample power in “the court to appoint
in each arbitration the same arhitgator. It seems to me highly
desirable that it should be dane) so as to avoid inconsistent
findings. On the other Kaad) it is egually desirable that it
should ba done so thag\neither party should feel that any issue
has been decided &ginst them beforehand: or without their
having an oppedfunity of being heard in the case. It seems to
me that the svlution which was suggested in the course of the
argument Should be adopted, namely that the same arbitrator
sh@uld be appointed in both arbitrations: ©but, at an early
stage, he should have what may be called a "pre-trial conference"
with all the parties in the two arbitrations, At that pre-trial
conference there should be a segregation of issues. There will
be some issues which can be separated and can be decided by
themselves. They should be decided in the first arbitration at
that stage.

United Kingdom
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s If necessary, there can be recourse to the courts on points
of construction and so forth. At all events, points which
can be separated should be dealt with separately in the first
place,
There pay be some which cannot be separated - namely,

the very important point of causation. In those circumstances,
the arbitrater will have control of the case. At the second
stage, he may well think it right %o be relieved fydf~arbitra-
ting any further in the arbitration. He can thenbe replaced
b7 a new arbitrator in respect of those issuss. That can be
done on application. Im that way, all £hw Farties can feel

. that there has been & fair hearing: and that they will not
have been prejudiced by any preconlEived noticas of the cme

arbitrator.
In order that this can Ehfdnna, we suggest that there

should be liberty to apply to either party. That would hawve

to be by consent. Xparf from that, it seems to me that the
right solution of' tbﬂ.s difficulty is to allow the appeal. The
same arbitragox should be appointed for both arbitrations.
As the mafterstands, I think he should be Sir John Megaw.

. I Would allow the appeal accordingly.

LORD JUETICE WATEINS: I agree. There is no power in this court
-?F*lﬂ? other court to do more upon an application such as this
whan to appoint an arbitrator or arbitrators, as the case may
be: we have no powers to attach conditions to that appointment,
and certainly po power to inform or direct an arbitrator as to
how he should thereafter conduct the arbitration or arbitrations.
But there can be no doubt, it seems tc me, that, having regard
to the submission which impugns the helding of two separate

arbitrations and to the merits of there being only one, a wide

United Kingdom
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discration as to the conduct of tha arbitrations should be

granted to the single erbitrator by the partiss or insisted

upon by himself. The ideal solution to the manner of resclving
taes lssues involved here would have been a proceeding by way of
arbitration which closely resembles our civil action in which
plaintiff and defendant and third and other parties litigatée
all disputes between them in a single hearing. Unhappil¥N/the
parties to this vast dispute are unable to agree z protedure

of that kind. So it is that two arbitrations hape mrisen and

I.E.I. in particular are fearful that, if ocne¢sadP¥trator is

. appointed for both arbitrations, they, hgiqg:"pnrtius to the

second arbitration anly, will be d.in.ﬂvu:tmgh:d,

For the reascns which have alrgady been explained by my
Lord, with which I entirely agree| I) think those fears are
unfounded; since, in the hanﬁs of an arbitrator of the calibre
of the one who is to be :yggiﬂted by this court, it is extremely
unlikely that an smbarpasspent will be caused either to them or
to any other party &X the procedure which ultimately in his
discretion he wil} heoose to adopt.

. The nn_;_réfmﬂtbj' the parties to there being liberty to
each of them\to apply generally to this court would I suggest
be a gegsible precaction, not only for their possible benefit,
bug 'ﬁ_&in. for the single arbitrator appointed in the event of
¢1:I£Eulties ariging over procedural and other matters refarred
to in argument in this court.

For those reasons, I agree that there be a single arbitra-
tor appointed as proposed by my Lord, and so would allow the
appeal.

LORD JUSTICE FOX: There is in my view a great general advantage

United Kingdom
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E

in & case as complex as this in appointing a single arbitrater
and, indeed, havizg & single hearing. The advantage of a
single arbitrator is that it will avoid the inconsistencies
which may arise il two srbitrators are appointed, one for each
arbitration. The difficulty in relatiom to the appointment of
a single arbitrator in practical terms is this, thaf it may be
that matters will be determined and evidence will bk heard in
the first arbitraticn by the single a:hitratahr do the absence
of I.E.I. which may be to the prejudice p{\L.H.I. and which will
in some way affect the arbitrator's jullgment or attitude to the
cage when he comes to hear the seqgdpd krbitration, and it is
said that that 15 a risk which €BEesdcourt should mot require
that I.E.I. be expoEed to.

If in fact there ig @ gingle arbitrator and he can at a
prelimizary stage separafé the issues (and there may be further
advantages in the (vdy \of saving time by that course being
adopted, for exmmple in relation to the gquestion of the
inﬂimnit?}‘itnni? be that the decision on one or more such
issues yilW VFrery much shorten or perbaps eliminate any further
dispufe.. But, it is said, we are still left with the risk that
the\ single arbitrator may be affected in the second arbitration

\\bY what passed in the first.

Ag to that, I think there are two zmatters to be borae in
mind. First, I am not myself convinced that with an arbitrator
such as either of those wheo have been suggested in this case,
the risk of such an event cceurring is cther than slight. I1If
in fact he feels that thare is a possibility of prejudice at
the time he has completed the first arbitration, or at scme
point of time before that . he can himself seek release from the

United Kingdom
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second arbitraticn.

The second point is that, 1f the parties consent, there
could be liberty toc either side to apply to the court if at
any stage before the first arbitration is finished they fesl
that there are risks of scme prejudice arising in the secpnf
arbitration by reascn of what has occurred in the fipa®(
There should then be liberty teo apply to the court et the
appointment of a second arbitrator in the secomd\Arbitration.

In the circumstances it seems to me thdt the general
advantages of a single arbitrator are very-sonsiderable and
that the disadvantage which is primariiy/relied upon is very
unlikely to exist and by agreement-Lgptween the parties can
probably be removed altogether.\ In the circumstances, I would
agree to the crder vwhich my Lorf proposes.

(Order: Appeals g%%z:ad: SEir John Megaw to be
appoloted as E.E"pl TATOT: cOSTS 10 arbitrartion)
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