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had apprapriated to them a proportion of the
contract poouds shi by an wdentified shipper
uiver a ¢l 21 or el. 21 event. On the fuats found
by the boord there was mo necessary, or
probable, inference that the shipper of the
& per cent, wis o0 be jdentified as the shipper
of the &0 per cent,

been delivered, the error of Mr. Jusiice Robert
Grofl, when he referred to the “Turther difficuliy™
i the way ol the sellers doss not impugn the
walidity of his refusal to draw the inference that
the shupper has been sufficiently identified to
shift the burden of proving the negative an to
the buyers,

I agree with the reasoming and conclusion of
Lord lustice Stephenson uvpon ihe issue of
waiver, Like him [ take the view that my
conclusions make it unnecessary o decade any
af the other guestions argued in this Court,

I agres that the appeal should be dismissed.
Lord Justice STEPHEMNSON: Sm GEoRGE
Baxem has saked me to suy that be agress with

mmjmwlmmmm
dismissal of the appeal

dipmissed with costs. Leave fo appea! io

the House of Lovds reficred.]
5

COURT OF APFFEAL
Dec. 3 and 4, 1980

JANOS PACZY

1 i " W,
As explained in the judgment wiich has st | poenpiER & NATERMANN G.M.B.H.

Before Lord Justice Buckiey and

Lord Jusiice Bescumsaan
arhiiration @
Impecunios far

u m'ﬂ1_|. wysbem which
o have imvenied, wnder

gyaities on the saks of the product,
ot ghee contruct santed imter alia that:

disputa arsing aul of or In connection
this Agrooment shall be sctlled with
cousirse 10 the Cowrls i accordence wilh ihe
Rules of Conciliation and  Arbitration of
the Iniermnational Chamber of Commeree, The
A:Hnﬂ-m shall have power 10 rule anp their
own competence and on the '-rllldlt_'.' ur ik
Agresment (o submit 1o Arbiiration

e ton, g Ghh % e o e 1
or n L] Lt L'
of the Arbitration Act, 1975, 4

A dispuie arose berween ihe parties and on
Ot 12, :Ii'i'll..ﬂuplnmm' commencsd an action
in the H:ﬂtCnun.. and served a stalement of

D Deg 01X, W
having taken any seps @ the action, naoed &
aismmons for & siay ander & | i
Act, |975, The plasniidl in his snswering sifidavil
maied that he wos o kegally-pided person and,
iF whe occion were o be lﬂu}'ﬁl. the pisinnit
Tmumqmmunﬂemmmmﬂf
arbitrotion proccadings, & legal Wk M
availlable for sach prn:lmldan.p

fiy &, 12 af the agrecment, the miles. governing
any evenimal arbursuon procesdings were the
Rules of Conciliation and Arbiration of the
LCE, {lnermacional Chamber of Commersal,
art, Hnd'-’qlnhmdulhatld:nnrtumufulml
fram 1he paries 1o cover
arbiration  before s
provides:
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al the claims which have been meferred ot . .. |

I, Ax 5 peneral rule, wuu:nululh.-l.nhtl
paid in equal shares by the Clalmant or
Cluimanm and the Defiendant o |
Hmﬂ.mmwwmlnhnﬂwurm-

in peapect of the clalm or the |
mier claim should ihe other pary fail 1o

armat may meike tho iknsmassson
ol the filk o the arbvcior conditiomal apon
the paymicnl by the pariss or oce of thom of
thd whale ar part of the deposit Bo the LC.C.

4. Wien the lerma ol  reforonce  are
communicated 1w the Cowert in accendance
withs 1he provieoent of Aricle 13, the Couart ahssll
verify whether the requests for deposit have
been cosmnplicd with.

b i B il e i
operative & a ar only
i respect of these claims for which the deposit
has besn duly :mlhu the [.C.C,

lﬁflm:luﬂ for @ stay was heard by Mr.
Jestice Whitfard on Apr. 30, 1979, &t whigh
bexring the plainell dd not ke the point
al ks ir;pn:unlmuy ‘"d.,ém"ﬂ“ﬁ'é’
0 pay the depossl requ unider 1 g, A
Roubes, bt meised on the Cowrt's discrenion mat 1o
EFRNS & ECmy,

Meld, I:;l the Ch.D. {(Wurmroro, JLj,
that ihe applcation should be ted and

action sfaved, with liberty o pvn@

apply.
L‘N-mp-undm ihen f-aﬁl!mnd 2

ake amy
sbigs 1o comimenca the :r' poredings,
ansd the matier was thened tored under i1be
Mr. lustice

1980, On ke

emave the sy on the ground that
r.l.|:| arbitrate was incapabie of being

pnse, the arbitration sgreement was incapabds
alf b-r:'llr performed and  the stay II1I-|.ma1:| be
removed.

O appeal by the defendants:
—!Irh' the C.A,
L, 1) e

1) the learned Jud
lppﬂl:hﬁ:&lmnlmﬁnuf

CAl LLOYD'S LAW REPORTS 303
Facey v. Haendler [I9&l] You. |
The ooart shall fix the amount of the deposit | “incapable of being ormed™ Inoa, 1 {1} af

ihe Arbsiration Act, 1975, when n.|'||:|l:.l|.'|1; 10Em
[ E_lrnlnl arbitration agreement; even il iba
plain mumhl-: af finding the doposit,
the mcapacity of one pasty 1o the agroemeont Eo
impiement ki obligauons  themsunder i
not  render the agreesent one  wihich  was
sncopable of performance within the section and

Ry was not o circamsiance of the

ETYpCCusni
the Aot | aoT, eal 2;
pmmrdmnnlli; iy =

2 8 1 01) buing marltory m ity erms, Hu:
Cowrt wan mndor an obligation o siay the
al law dinlesd U cigroenent wis null: 0

position had mot rmuril.ilr allerty
datgs of the two application
not have bezm N (ser p.
o, I p. 309, cal. 1)

i3 i was for
rEspondEnt 10 NS

i
akian nigs,
C.C. Rules, and the
under no obiigation

o ke siep themnseives om ascouni
of the p Inies in eniigung 1hem;
angd 1he e defendants might wish 10

ficrence to their
they were entithed 1o wait for the
ke his course (ser p, 308, cols, | and 2):

impecundosity ol & party were 5o
inability o perfosm ke agrecsnest
3. 1 {1} this would moe adminiEmine
o for the Courts of nwusumenr of 1he
"y resowsrces which Parlioment, im imtrodissn
the sectinn, could not possibly have conempla
(zee p. 30M, col. ||;

(3] the defendamis had not defaubied in any
way in their obligatiors onder the orbitravion
agreement, and had nod been guilty, therefore,
af any ropadiatory coadoct: the plaintifls
assertion that ke deofendanis ﬂ1|:||:u.1 put the
whaale of the deposit reguired under the LCC,
Hules, in order to emabie the plamiif to procesd
with 1k H.Thll‘.ﬂl.l.l:ll:l., was  entirely  without
foandation, since it would impowe an obligation
n-nld-ufm:hu.ihnmu‘utn'lhuﬁ:nmmlud{d’ﬂl:
plaintdi e cnable him o brimg his cloim {see
f. 308, gal. 1L

Appel allowed. Lex appes| to the House
of Loods refused. i

m emade fo

The foliowing cose was referred 0 in the
Judgments:
Bremer Vulkan 5:!1.|'H'h.u.1._| und Maschinenfabrik
t&iuurthgg]dh Shipping Corparasion Ltd.,
{ J [ 1L s Hep. I15F; [1280] 2
W.LR. 905, s " : '

This was an appeal by the defendants,
Hl-ﬂ'l-:ll-:'ﬂ:h[nl:nﬂm G.m.b.H. from the

United Kingdom

Page 2 of 8



4

LLOYD'S LAW REPORTS

[C.A.

[1981] Vou, 1]

FPoczy v. Haendicr

[BuckLey, L

decimon of Mr. Justice Whitford given on July 4,
1980, when he removed a stay which be had
earlier impoded by an order dawed Apr. 30, 1979,
swuying an action commensed by the plaintiff,
Me. Janos Pacey on the ground that the dispute
between the plaliarifl defendants under the
contract dated Oct. 23, 1974, was one which
they had agresd should be refierred to arbitration,

Mr. Keaneth 5. Rokison, Q.C. and Mr. Robin
Jacok (insrected by Messrs. Monier Willioms &
Keeling) for the defemdanis; Mr. Bernord Budd,
Q.C. and Mis M%m‘ {insteweiod
Messrs, Siephenson ) for the plainidil,

The further facts are stated in the judgment of
Laord Justice Buckley.

JUDGMENT

Lord Justice BUCKLEY: This is an appeal
from a decision of Mr. Justice Whitford given
on July 4, 1930, when he removed a stay which
he had :':Ili'|l-l=' imposedd by an order dated
Apr, My, 1979, stayving an action commenced by
the plaintidf, Mr, Pacey, on the ground that the
dispaie was one which the parties to the relevant
coniract hod agreed should be referred 1o
arbitration.

The contrast in guestion was dated Ogf, 23,
1974, 1i was o comirnct under which the plainaf

company, a Gereman company, 10 manul
and sell airgun pellets in accordan
method of manufaciure which th
clabms 1o have imvemed. Under
the defendant company was (o
ties oo the sales of the
the contract, which inc
upon an carher contract
reiating to the same }
think we are concs
earler conteact, is i

I
Mﬂﬂlmﬂ*mT of or in connection
with this i shall be senled with

purporied 10 grant a licence o the dufcn%

TECOUrse ts in accordance with the
diation ond Arbitration of
Chamber of Commerce. The

all have power 1o rule on their

and on the validity of the

1 v subemil 10 Arbitration.

scope of 5. 1 of the Arbitration Act, 1975, the
.ut—nmnuu agroemend ot I:rr_mg a :Ln-rnan.i:
agreement ax defined in thot section.
Submntl:ﬂ:.lﬂth:l??ihnumthm

tl common pround that that claue is an
$ bitratlon agreement which falla withia the

ll'u;r to an arbitration agresment to
ﬁ?ﬂﬂm apples, or aoy person

T

T T L O T T

claiming through or under him, commences
al&:’ﬁbnnl n'nm:dhg:pin any oourt aguinst any
@ pafiy to the agreement, or &n¥ persan
claiming threugh or under him, in respect of
any malier apreed 10 be referred, any party to
the procesdings may ol asy me afler
appearance, and before delivering amy
pleadings or taking any other steps in the
proceedings, apply o the cournt fo stay the
proceedings; and the cowrt, unless satisfied
that the arbitration agreement is null and
void, inoperative or incapable being
performed or that there s not

matier agreed (o be ref

proceedings af law u case falls within
the words of excepti

voud, |:rl!|'.'l:|1ﬂm ar

F.F'H:'rrl.l'_'rrt
insapab N performed,
; i T4, the plaiaiiT commenced an

defendant company by writ in
in which he claimed —

inguiry as to the damages sustained by
lainudil by reason of the Defendants'
bes of [the contracd in question], and

; m‘nmul‘thmnu:l‘mnﬂd::tupnnukm;

sueh ingquiry together witls intorest thereon . .
and an mjoneton o restrain the &&nd:nﬂ:.—

.« from using confidential information the
property of the Plointgl and from selling
airgun pellkets in the manufacture of which
such informazion has been used. aum
as o the damages sustnined by the
by reason of the Defendanis’ use of
confidential information the property of the
Plaintif or at the Plaintifl s option an account
of profits and payment of all sums found dus
upon taking such inguiry or account (ogether
with mmierest thereon.

Then there are claims for anciliary relief. in that
action the plaintlf delivered a siaterment of
claim, in which he caimed that the defendant
company had breached the coniract by failing
10 submit rovalty accounis and feiling 10 pay
royalties in accordance with the contract, 1 was
pleaded I:h:nt_ the plaint:@ duly determined the
apresment with the resuln thar it e 19 on end
an July 10, 1978, and it was alkeged that since
that date the defendants had wrongfully mads
use of confidential information which they had
obtained under the oprecment. Im vhal action
ihe plaintfl has obtoined a legal ald ceriificate
far the purpose of fighting the action with a il
contribusion,
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On Dee. 15, 19748, the defendamt company,
without having served a defence or taken any
other step in the action, issued a summons for a
stay under &, 1 af the Arbitration Act, 1975, In
support of thal summons evidence was fled in
the form of an afdavit of & Mr. Johnson,
siating that the matiers in dispuic were maliers
within the scope of the arbitrabon agreement
and that the delfendants were ready and willing
o do and concur in all things necessary for
cousing the dispute 10 be decided by arbitration.
Evidence was filed in answer in an affidavit of
Mr. Fordham raising various points with which
I meed not deal, and siating in por. & of his
affidovic that the plainiil was o kegally aided
person and that if the action were o be stayed
the plaintiif would find dificuily in meeting the

costs af any arbitration proccedings as legal aid |
was nol available for such proceedings. | draw |

atientson to the fact that the word wsed there is
“difficulty”. That evidence was suppomed by
evidence by the plaintill himsalf in pn affidawvie
in which be said that he was at the time of
swearing the aifidavic unemployed and refinnt
on unemployment pay and on social security
benefit, He refers to the fact that he has besn
granied legal aid for the purposs of the acticn
with & nil contribution, and he says—

+ « » | am advised that legal aid b5 not availabie
for arbitration proceedings and [ would be
guite unable otherwise 1o meet the costs of
any such procesdings.
5o he puts i rather higher in that affidavi
Mr. Fordham had put it in his; he
would be quite unable to financs
proceedings.
On July 20, 1578, the del

Jjusradd that if, as ed lase August,
your client dies ings, they
will be wigorn

made fop

1 meed
coun ny depth, but it 1% founded
wpon that the process of manulaciune
of th legs, whicl was the sibject-rmatier

of \the ®elevani coniroct, was noi in fast a

dnvented by the plaintill and that f1 was

secret process and that the plaintll was

in a position o confer an eaclusive licencs

upon the defendant company, and upon that

the defendant company asseris that i is in

a position to claim repayment of royoalties which

they had in fust paid before the rupiure took
place under the confract.

The relevant rules which govern procesdings
in arblratons of the kind of which this

|
|
|

arbitration would form one are the rules of the
International Chamber of Commerce wihich, so
far as relevant for present purposss. provide by
art. 3, par, 1;

A party wishing 0 hawve recourse o
arbitration by the Intermationnl Chamber of
Commerce shall sobrmi its reguest for
arhitration to the Secretariat of the Court,
through its MNafional Cammitles or directly.
In this latter case the Secretanal shall bring
the Beguest to the nobtce of the MNational
Commuttes concerned.

2 The uest for nrbdtra
alia contain the following i

case, (c} the relev sements, and in
pariicular the At o arbitrate, ond
such do 'y or information as will
sarve clearl mislsh the circumstances of
the case, {7l il particulors conceming

Secretariat shall send a copy of the

the number ofarbitrators and their choice in
ith the provisions of Aricle 3

and the documents enmexsd thereto

$e Defendant for his Answer,

Article 4 reguires the defendant to put in a

“defence within a limited period.

Aricle § provides thai—

aua M the Defendant wishes o make a

counierclaim, he shall file the same with the

Secrezarial, ai the same time as kis Answer a3

provided for in Article 4.

Article 9 deals with a deposit which Is
required 1o cover the cosis of the arbiiration.
Paragraph | provides:

The court shall fix the amount of the
depasit in & sum likely to eover the costs of
artitration of the claims which have been
referred o i .

2. As a peneral rule, the deposits shall be
paid im equal shares by the Claimant ar
Claimans and the Defendant or Defendants,
However, any one party shall be free 1o pay
the whaole deposit in respect of the claim or
the counterclaim should the other party fail
to pay & ;

3. The Secrefanati may make the
transmission of the file to the arbitralor
conditicnal upon the payment by the parties

T —— 3 e gm——
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1 do npot think I need read any other part of
the rukes.

Justbee Whitford bn April, 19
the evidence to which [ have referred no podnt
wis faken before the kearned Judee, we are told,
about the inability of the plainiil to provide the
deposit in accordance with the rules, and it was
not sugpested 10 the bearmed Judge ihoi e
grbiiration agreement had become incapables of

the footing 1hat the Court had a discretion in the
matter and the Judpe was asked 1o exercise hi
discretion in favour of granting o way; and
the ather hand he was asked by the ploint
exercise his discretion in withholding

The lkarmed Judge pranted the stay,
form of his order was this:

concludes with the the parties
are o be at liberty 2
There was no ap that order, 50 at that
stage the actiong
Some dence ensured in May, 1979,

positon 19 procesd o arbitration.
veew of the Judge's order that if the
is net referred to arbitration prompily
it

of amne of them of the whole or part of the
deposit o the International Chamber al
Compmeie.

4, When the twrms of reference are
communicated o the Court in accordancs
with the provisions of Article 13, the Court
shall verify whether the reguess for deposit
have besn complied with.

The terms af reference shall only become
operative and the arbitrater shall only
procesd in pespect of those claims for which
the deposit hos been duly paid o the
International Chamber of Commerce.

The application for a st _;; i:me hlﬂ::‘re Mr.
alwi nding

upan which your chent could then apply to
the court for his proceedings to be reinstated.

On May 10 the plainidl™s solicitors wrote:

Please would you notify us as soon as
p-umhhwhuw chents intend to ke
the matier to arbitcation, and whether they
hl\:u:dpmin:luﬂndduauuuuﬁwnr
in mind,

The correspondence went on, and loter, on
June I8, the defendams’ solieitors wrote:

You appear (D siggest i1 some

arbitration. Relerence rules shows
{as on= would 1 & the claimant
who mus initdae in particular,
under Article 3 ihe musi make the
request  for ragion and pur in his
:r.u.u:mmr when vour client does

lI respond wnder the ICC

u-v@e 1979, the plaintiff's solicitors

ce. The matter was presenfed upon
i bon i y understand that your clients do not

proceedings in this action
there 5 a direction as ©

This court doth order pursu I; 1
of the Arbitration Act, 197 further
— Then

order

he plaintilT™s sodicitors to the
jcitors saying:

be aware that our client is not in a

her party may again apply to the court, we
*would be grateful if you would inform us as
s00n as yvour clients have referred the matter |
io arbitration under the mules of the
International Chamber of Commerce. We
look forward o heardng that this has been

dope within the mext few weeks, [
To which the defendanis’ solicitors replied ;

-+« I our clients choose mot 10 refer the |
mailer to arietration, we can ses no grounds |

1o cammence arbitration procesdings.

ang avware that it wes made cleer in the
foatedings befare the court that our client
s nob in a financial positson 10 commence
arhitration under the ICC rules and that his
financial position is due to your cli=nts’
failure 1o poy the royalies due under the
agreement, [n these circumstances would you
let us know whether your clients are prepared
1o commence the procesdings for arbitration.

Bat the defendanis were not willing 10 initiale
the nrm;::u . and 30 the mu.tlnu' Was m%
Lgin un apply, and on
restoration a further ME:l.ﬁ'nt wis put in by Mr,
Fordham on behalfl of the plaintiff, in which he
gned that he had made inguirsss as 0 whether
there was any means of the plaintiff obtaining
fimancial nsssance in connecton with the
arbitration proceedingi, and he said that a
deposit of the ofal cowts muest be made before
the proceedings began and that it is usual that
such a depost should be paid by the parties in
egunl shares. The amount of the deposiz is
estimated in this affidavic az £1140, so that if the
partics were fequired (o condribute the deposit
in egqual shares the omount that the plamtil
woulkd have to find would be of the onder of £570.
It was snid that & suppoidion had been made
the court of arbitranon thal possibly a
guaranies might be accepied in substitution lor
cash. bur that the plaintiff bad enguired as to
whether he could obtain a bank guarantes and
the bank of whom the inguiry was made was
not wiling on the basts of the information

United Kingdom
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provided 10 them to provide the guaranics
sought. In par. 9 Ar. Fordham says;

I am informed by the Plaintisf and verily

belisve that he 1 unable Lo tha
depaosil by the | court of
arbitration his own resources. In the

B e e e e e
femove | on the present ngs
on the ground the pEresment to arbirate
is incapable of being periormed.

Various further affidaviis were filed but [ do
no think | need go through them in detail.

The matier came again befors Mr. Justice
Whitford on July 4, 1980, and the learned Judpe
then removed the stay. | think his reason for
doing so cun be found concisely stated at the end
of his judgment where he sasd:

Where vou have an agreement that any
dipuie arising im  coanection with an
agreemefidl shall be settled and it is clabmed
that there |s a dispute — the plainef coniends
that he {5 cwed money and the defendants
contend that he is wrong — and you get a
situation in which the one party (the plamtifl)
wants the matter seitled and the other party
ithe defendanis) sy it should be scitled but
onty by arbitration, and the situation in
gr:uﬂ.l terrs ia that the plaintil cannot
cing the arbitration and the defendant will
mol. then it 8, a8 & mater of eommon sefle,
an arbilration aprecment that B incapable of
being performed,

O this appeal Mr. Rokison for the appellant
defendants has submitted that the question i
one of copmruction of & 1 of the Aci. and
in this paricular case il 8 & guestion
consiruetion of the words “or incapable
being periormed™. He savs that the

the ggreement is foT some FEason
of that it is inoperative, or thai i
being ormesd in the sense
have me such that ¥

He says incapability
impoets fimality and that
is mot efther fnal or irrevocalile,
out that in the present case the
E:Iuﬂ' r:hlrmn'rﬂml any of them, start to

statute barred unil some time (n 1982 and
that it i3 imposstble at the present junciure to |

i3 terms;

say thas at oo tirme between now and then will
it be impracticable for the plaintiil to carry out
his part of the arbitration agreerment.

On the mhumhnnd. I::;‘.:!L &u‘:ﬁ for !h|.:

nidkent says that the ri ahuou i
mﬂﬂlﬂhﬂiﬁﬂlﬂ 1978 Act in a Broad way so
a5 o glve it a sensible common sense praciical
effect. and that the words “incapuble of being
performed” should be constrsed in the sort of
wiy in which | think Mr. Jussice Whitford was
indeed prepared 0 read them. so thai any cass
in which there was a real practical difficulty in
procesding with the arbitration procesdings
would b= one which could be described as
having becoms incapable of performance within
the meaning of the section. He says thai the
stay was properly removed by the kearned J
because the caze falls within ihe words of the
exception fn & 1 (1), that & to say within
words “incapable of being performed™

O

L 4

That i the paint which | :I!'unh : the
forefront of the pressnt case;
covstruction and effect of 5. 1 !J-Innng

that guestion | am pre
plointif’s favour that he &
the deposit, although
am not at all
establishes that in

urrh: in the
%fd o my Ih.:l.!. [
the evidence

n absolule sense.

In my judgmen e true consirection of
these words, e of being perflormed™
relates 1o o tration agreement umpder

comanderi
that a

inezpacity of one parny 10
1o imp his obligations
i does mot, in my judgmeni,
t one which is incapable of
within the section any more than
livy af & purchaser under a contract for
ase of lamwd 1o find the purchase price when
the lirma comes 1o camplete the sale could be

id b render the contraet for wale incapable of
performanse. The agrecment only becomes
incapable of performance in my view il the
cifcufmulances ore such that 1t could no longer
be periormed, even i both parties were ready,
able and willing to perform il [mpecuniosity &
not. 1 think, & eireurmstance of that kind.

The section is, as | hove said, mandatory in
the Court s under on obligation to
sigy the proceedings af law wnless the ngresment
s mull and voul, inoperative, or incopable of
being performed, T 0 could be shown that,
owing to evenis wihdch occurred since the stay
wis imposed. the arbitration agreement had
become incopable of performance | think the

| Court would very probohly be right in lfting

the say. But B scems o me thil, unless the
crrcumstances at the time when the matier wos
before the learned Judge in July 1980 were such
that if a stay had then been sought it could
properly hawe been refused, it cannat have been

= T
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plainti will, owing to circumsiances, fail o
take the steps reguisite 10 be taken by him as
claimant, The gquestion therefore i whether it
would be correct in much circumstancs to say
that the arhitration agreement i incapable of
being performed. The true analysis of the
situatbon will be that the claimant is incapable of
performing an obligation which is incumbent
upan him if the arbitration & 10 proceed. but
the respondent o the arbitration on the other
hand will be capable of performing his
obligations under the niles applicable 1o the
arbitration once the arbitration commences. 'n
such circumsinnces cught the Coofl (0 expees
insell as sanisfed — lndllu-tnﬂn:hﬁﬂllﬂl:ul'
the Agi — that the arbitration agrecmment

incapable of being performed? [ think |I1:
answer to that gueshon B quite plaialy Moo
Take the cxample given by my Locd of an
agreement between a vendor and 4 purchader aa
the sale of land. assume that the purchaser is
on the verge of bankruplcy owing Lo Some
ing circumsiances, In such a case it

l.ll'tﬂrilt:t but it mﬂd not be
the sale agresment

performed. What will lu'-t happened in the case
supposed is thai one party 1o the agreement s
incapable of performing the obligations
incumbent opon him and the other party is
capable, That = not the sitwation which
is required by 5. 1 of the Acl to exmst if the
Court s to make an exception mdrlnl:m
the action. For the stay 1o be lilted in
circumstances, | think it would be
1o re-wrile the sub-section, 1t would

rly we are not justified '
jun ta the wording of the

by reason of the

which cannot possibly have been

by Parfiament when 1his section

ntroduced. Is the Court o assess in some

thi financial ressurces of a party? I the

Court to draw up & sort of balance shees,

i ot vainctes ot
- waluing his and contingeni a

interests, his dwel use and his

personal effects, and then subtrac his linbilities |

in order to reach & conclusion os to his francial
resources T Or how otherwoie 15 an alleped case
of impecuntosity to be put 1o the 1238 Y As | have
said. | do not think that such am exercise can
ever have been in the mand of Parlisment.

The respondent sought to rely on the Seemer
Fulkan case {1980] 1 Lloyd's Rep. 254, There
the Court imterfered af the instance of the
arbliraiing respondents, because the arbitrating
claimanis had been puilty of inexcusable and
inordinate delay amounbtng o repudistory

copduct, Lord Deaning, M. R., indicamed durj
the course of the case that in huﬂﬂlh%

might abko imterfere where the
respondenis had been guilty of repdd
conduct. But in the instant case the §

have not defaulied in any wiy,
see, in the obligations which

have they threatened in
the ohligations which wa
under the rules of the |

The respondent sought 0 awert
that there was gatien on the defendants
in the action up the whole of the deposst

under the arbitration
plaimuifl 1o proceed with his
seerm to me with il due
be a famtastic assertion, as i wouold
ligaticn on a defendant 10 come ta
rescue of @ plaintiff 1o enable him
e ks claim. | ithink there % no such
igation. Therefore [ think it cannot possibly
said that the defendants have been guilty of
any repudialory conduct.

The plaiatill’s mdsforiune, &s it seems 0 me,
really sicrms from bwo facts. First that legal aid
unforiunately s not availoble in arbitration
proce=dings, and secondly that sub-s (1) of & |
is mandatory and not discretionary. 17 it had
been di ] il ts possible — mo more than
possible — that the Court might have beenina
position to assist the claimant. Bul as matiers
stand | think it is Jmml.hh: for the Court 1o
he plaintiff in any way
lndlﬂmhhr:hrﬂmmmﬂ'ﬂ by my Loard
and the few observations | have made that tos
appeal must be allowed.

w lowed; the order of M, Jusiice
jiord af July 4, 1980 io be discharped. The
i e Coviar? oif Appeal and the Court below
pard by phe regpondesr, the order for corts
to be enforced withpat leave of the Court,
nﬁmmhu of the plaintiffs coser. Leave
e appeal to the House of Lordy refused. |

o
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right for the learmed Judge to lift the sfay which
be had earlier granted. In the Sreumstances
the present case it seerms Lo me ithat if 4 seay had
been sought in July, 1980, the circumstances
|:h¢nuﬂ|_.u;.d1d¢muhn& they are
today, as would have made it proper o
stay. Consequently in my judgment
the circurmstances are not such as to enable the
Court to lift the stay, having regard to the duty

which s imposed by the section on the Court to
mrrhek-a:.l ings uniess the agreerment
is null and void, inoperative ar incapable of

bemg performed, Thes is not 3 matter in respect
of which the Court has a discretion, for the

Court to stay proceedings at law unless the case
falls within the words of the exception,

I can see no justification for the supgestion
which has been made, that the defendanis were

of the plaingiff’s ddficulties in initiating them,
It is clear from the 1OC rules that it is the duty
of the claimant to formulate his claim in the
first insdance. Al thal stage be doés not have to
find the deposit. 11 is then for Il:u.-ru:p-ﬂ
puu in their defemes, and {1 18 oaly

has been ceached that :n:r q-m-_-l.l
ﬁn lhzdrpdmu.mu 1t ks fior the

by M. nmu-.-:m-d :
an obligation o peoy
deposit because 0

ng so, for
Still Jess do I think it can be

Mr. Rokison points out, rh'.gr Eﬂ:m:
hnd‘nu.-n asked to provide any part of &t by
¥.

The defendants have indicated that if the
plaintiff pursues his claim they may be disposed
1o raise a countercloim. Hitherto the plzintiff
has mor propounded any clatin bn the arbitration
proceedings, and so the question of whether ar
not the defendamts would eounterelaim in the
arbicration pmdmﬁﬂhﬂ not yel prisen. Bt
in any event, the defendamts in my view are
under no obligation o counterclalm il they do
not choose to do 8o they are perfiectly entitled ta
sit quict and wait for the plaintifl 1o wke his

1ok e ] A S Ul

e

i

course. That T think appears from what was |
said in thes Court in Seemer Falkan

irad Afgschinen Fabeik v. Sowrh fndia Sii)

Car, Lid. reporred in [1980] 1

Rep. 155 and [1980] 2 W.L.R. 905, particularly
in the judpment of Justice Roskill,

In my judgment the plaintiT cannod rely on
his own inabtlity io carry out his of the
arbitration apgrecment a3 a means of secur
release from the arbitration agreement.

arbitration apreement reraind a8 a i
which ts perfectly eapahle afbeing Fu-’mneﬂ il

the parties are themselves performing

it, and o construc 4. [ i which would
allow a ptun:lﬂ' i i

unable to perform my

therefore the

become incapable of

stay on the

Judge and !ﬁhhh'?uﬂhm

d Judge with consi

the nin!'nr-zwwlmhﬂ::mh, rrt
position in present case,

h neveriheless think that he was mistaken n

lifiing the stay, and | would allow this appeal.

1 ha u:hmnﬁm for the plaintil i

BT, \tm W :n' of Lhe p

the financia n which he finds

=ulnud1' hu:lnhu:.h]nkﬂiurhuippu]mmtu
owed,

-

arbitration apreement i3 incapable of being
performed wizhin the meaning of 5. 1 of the
1975 Act. This is & pure question of construction
of & relatively simple phrase in the context in
which it is found. The rubes of the Internatdonal
Chamber of Commerse relating 1o arbitrations,
which govern ithis particular arbiration
agreement, make provision for a sum (o be
deposited at an early stage of the arbitration in
respect of the costs of the arbitration, and it &
likely, 1 think almost inevitable, that & direction
wioitld be piven for the asssssed sum 1o be
deposited, in part at least, by the claimant. [ will
assume for present purposcs that the plaiatif
will mol be ablc to place on the table that sum
by way of his contnibution 1o the doposit. 50 in
thows circemstances the arbétration will never
gel under way, for the simple reason that the
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