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2. «USTICE _LO0I): ITkis 1is an agpliecation to set asile the woiz3
in two actions ip wnich the Plalistlilifs claiz= a Zeslarazsion =
; Taey are eatitled to aveoid two quota zhace relzso-zzce treaiiass

on the zround of non-disclosure. The Zelfencéant, Jasicmal

T -

;nda:ni - CoZpany, to waich I shall refar as “IZ20", is an
ipsurance cozzany carrying on busiress iz Coa=a, Zeh-asks,
aiﬁae July, 1971 5IC0 has acted as the "f:sn:i:é?;a:;a:r" for
certain general aviation ipsurance Dusizess 4::>:an o7 C=ni
Aviztion Mamapgers Ine., a company izco g ia walllarnls,
apd reiasured con the Londoa market © Q 5508, L==3iler
darg-eaves Vaittall i Co. Tae tw eaties with whiza I &m
concerned are Treaty VI and Tr eeaty
the peried July 1s%, 19?5 ember 31st, 1974, and T-esty
VII January 1st, 1375 to @Eﬂhﬂr st, 1975. The t-eaties

each coatain an aqéi&iéééﬁg_ﬁ}%ﬂﬁad sroviding Zoo acbiszation
in accordiance wi“':@e rules of the azeri s

ﬁ
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41
£
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Anerican a-pitration

—

Assnciauinn.

E.‘-u 15&&31&7, 1980, the Delenfants clai-ed arbitzstion

oo tne

toat the Flaintiffs Rad failsd to set:zle losses

due poogs **eaay V1 and Treaty ViI. Cp 218t Januacy, 1380 izey

veoned the Faleral District Court ip lNebrassga Jo2 an
raar that the Pleiastiffs “do troceed fonthwitz wisa tte
afi:‘tli‘;:atinn of 211 disputes between the terties.™ COp “15th
Fecruary the Flalatififs filad a cotion zakizg Joz axsoa Si=e

in which to £ile an asgwer. The court srented axtra fize cp

2
el ol o B = % = £ f i - - X 3
19th Fetouszy. The sgae day the Plaizsills aszlliss S0 The
s e

- £ - - - - = . | . - . o T
s=glisa CJoumt Jorn leave fo senve the Jelandants out ol She

4 a2 = Ay = = Ffrits T oo el
Jurislisfian. OO or 2pout She 20th Fabruswy the =jat=vills
- - R . woy ol ol o, T— [ F = - It mpy =m Alamd =S
LESGSL S Woliuas Ll SAEER :.-v:l-.-éﬂi....:ﬁq - e — S S S - - () W | ————— e -
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“oey say that tZey Zave avolded and rescindeld tte treaties,
and tEat thery were void ab initio. Ihey alzo claiz —eisburscer
of sums alrezdy paid under The ireatvies azeountizzs, it is saiad,
to about 211 million. OCOp 28%th February she Flaiatilfs Ziled

Wit are ﬂ.f_:ﬂ{:ri?:ued. ag "grofestive petitions' in the S%tate Cours

in HNebraska, in whick they clain substantiall azg melief
as they clain in the Zpglish actiops. Op 1 <2§;f

Defan¢=nt5 issued these sunnonses under O , 3ule 8 Lo
set aside the writs ino the Ezglish %

Tae

Co 27%th March
the Plaintiffd f£iled zotions in t"‘&ﬂ rasfa Cou-t 4o 51:3.;,"

the Delfspfant's petitions to ngigisa:hi::azicn* in their

brief in support the Flaint aoaitted fi=s7 Thet the

validity of the tzeatias soveraed by Z=slish law apd

secondly that the Co ould, in the exercise of its
discretion, stay 3 rtaer proceadings on tae setition to
compel arbitra cending a decision by the Zogliss Court
whether thE‘&l@*utE iz properly the subject of arpiscavion.

Cn 10th Judse Shatz handed down Jjuizzent oa tae Flaiatifl’

51:23'. Ze held that the gquestioca of “exbitrability®
& S

u?e_nﬂi hJ Federal law. ZHe rejecsed tte Flaintiils

smens that the petition To co=pel arbitrztioz stould be

$ !-‘L'E:.-"ﬂﬂ. oo the jzoucmd of forus 20Tz coavenlaps. 3ut 28 Das 200

firally disposed of the netitiopn itself. Thisg is azzarent froc
the fact that ke bas called on the Plaintifls to file an
answer, wWaich they heve now Goze. EowsvTer, 2. W2llszz, uWae
apoears for tEe Flainsilfs, sc2eptTs thas t2s zatiticn Is

ixely to g0 the szme a7 as $tae 30ticz. Tois sgecs o Se a
raslistic asgaszz-ernS, since Judse 3zesz, in the course ol ooS
e0%, said kat tZe ozly issue Tezalcl UnifedKingdom == 1=
e _.%e3of27
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vae a2psDonniace zitus for arpitoarion
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disyvuve vetween The zarties ubether, if azdiszision taxaes

siace as all, it szoull take _lace 1o o8 anzelszs, california,
0r Qmaba, Tebraska.

The current cositicn ipn the amexicen Lrocesiizzs ia

therefore that the arbitration is likely to o azez2. and the

arbitmators will detarzipe all the issues ben:q@u carties,
including the cuestion whether the Plaiptil?

avoid the treaties for gon-discleosure. é’

e
exsivied to

..1.1 now turn to the English proceeq « T—e firsv question

is whether the casze cones under an:é& wa® beads ¢f C=cder II

Rule 1. The Plaiatiifs say, I

taat the cezctracte were
made within the jurisdiectio by or tarsuzi an agest sTadiag
within the jurisdiction, @%l

¢

& Co. Secondly they ha

y Chardler Zarz-eaves LWwoittal
ogtracts are governei Uy
English law.

Mr. Bates @g-ed that, though the slizs undarliyizpg
Treaties 1@1*&1 were initialled in the usual way in Lozden
in EEEQZ‘@ with the procedure of the I,ml:'l*‘lnn inrgurence aziket
nwe:%-ss tiis was pot an ordinary case ol reissu-snce. It

u@ﬁ a case of an iagsurer comizg to Loadon to locz ZoT

@:s:ﬂanne, tut of reizsurers goling out to The Vzited Statas

to look for busizess %o reizsure. IThough the slizs were
initialled in Iondon, the contracts cid a0t coze isto exisvesnce
until IICC azscented reinsurers' ofiler inp the Univsd SS=Ues.

1 ag u:a':;le %0 sccezt IIr. 3atescn's argizert. I = Saszp

to e taat the sresent case is, Iz all essentlal reszests, ==

SETe &3 ANy oTthsr losurance or refnEurance lacel oz e _O0IZCon
x : = -
TIarxel I Bpii ThERt Tae contracts ware mafe in _enfon, O
— i --_._-_ .
: : i £ 2o —n =0 ingdom :
L5 Gierelore LEDSCa3s4ary Lo consicsAan ALl v 9..-;.::' g - b
Page 4 of 27
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zeds toooush 3o assnt tradiss within the Junizatouion. D W2E
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arzued by ir. 3ateson that Chsndler Zassreaves Waittalls
wozzapy were notl LICC's agents out Cooi's ajemss. I D.CesIary,
I would bave held, copirary <o fir. Satesoa's arzu—ent, theg

- -

Chandlar Earzreaves Waitiall & Company were 1iZ20's azents or

that they acted on behalf of JIC0 and Ozai jointly. 3ut the

soknt does not arise. Hor is it pecessary to con

o

staze whether the contracts are jovarned oy

. —

———

*EI'.'LE. next point is waether the Plaintif S‘.‘;{*f‘e a geod
arsuable case on the merits. It is zla st they have,
Indeed, the contrary was oot argued &\ o
!:;; The thizd, and to =3 =iad mo ‘é&!

this is & proper case for sa:uiészgﬁt.
proper case I oust reluse
Rule & (2). I can well/Mr¥«r:atand why the FlaiastiiZis wish to
*ﬂrlﬁunﬂau. ut I have coce to the

is not a proper case for service out of the

Sicult zoizy, is whethex

Por unless it is a

in accordance wita Cr-ier IT,

have the satter tri

concliusion that

Jurisdiction & reasozss which I shall now give.
liIn v st zlace the treatias urdoubtedly contain

[}h arbitra clauses providing for arbitration in tke Upited

Sta o Lt 15 true thatv there is 2 dispute Detvween the “arties

¢ wWiether the agread situs for the azpitration is Califerniz

$ ;Jeb:aska.. Thig decends on whether the relevact arpit-ation
wozdiog is that contaiped in Treaty III or Iveaty V. 3Ius that
is a dispute which can a2nd will be resclved 1a the fullpess

of tizm oy Judze Shatz in the Distriets Court of Jebrasxa, O

Whose jurisiiction tie Flaintiifs Fave :ialnly sutziSled: see
P R B ™ ey m TmE ooy ey | T kel (L = E L = =
Sanr7 V. Seocrosca Inte-nztismal Id., 1978 2, 726.
) A 20re fonzidatle objection is as follews: Lt is sz2id
[ -_._._[:1-;
| T22T toe aroitrzsors capaot ellectively SispafftedKingdom=T=e=,
! ; " i N . e cmair985 027 iy _
! 3izce the zoizt on sco-disclosure goes to t2elr OWR IOIzCliatiirz.

s ji
&
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‘nr "arni::aﬁfﬁn agreenent® contaloed in section ¥ of © e Aut.

P . .. ;..i:-t_l"

IX the aroi tors decide that the contzz2cts aze volda-le
fdf'EEhJEEEéIdEEE&I_Ehi'Ez?é'ﬁee: avoided, the effact of their
ward, it is said, will be that the contracts are avoiled

ap inivio. This would =ean that uher gaver »ad furisdiction

to make "hEJ_I' ade in the .I’..Ls.t place. It is a funéazental =u

of Zagllish law that an a.nit“atnr cannot _etez:?~ =is own

o
L

jurisdiction. That is why when the r..:bit::@ z2gTeccent is

itself icpeached, the courts will grant imiunctica to stay
the arbitrasios, even if the effect Teachins the agres-ent

world b2 to make it woidable, nut§ : See Zen = Coozany Lid.
v. Faxistan Edible 0il Corzora Ltd. >er Lord Deraing H.2.,

quoting Zitts v. Meore /1 1 38. 253.

A Sizilarly no award he arbitrators would be enforceadls

e

i Zzglapd under Sec CB 3 of ths a.rm.urat:l.:;.. Act 1275, sizmcs

the cectral disp s to nn:-dis.lbsu_e i= Dﬂu "a diflacence

o —

r:.a.,na‘:le of EE}Q ttled by arbitration™ within The delfizition

T re formidsble arguzents. 3ubt iz oy view t:hay
Ioun n the decision of the Court of aApzeal In lisckesnder 7.

id /1987 7 2 48, 550. In that case there was za imsu-a=c
lisy with a clause in it which zrovided that =l1] Eiszutes
a*i ing uvpder the policy sbould be subject to She slclusive
Jurisdiction of the Zelzlian Courts. Iosurers souzot to aveid
tae policy on the ground, inter z2lia, of pon-discleosure. 1I:
was argued that the guestion of oop-disclosuce was ot & disow

o S = Fi ol i i e Bt e
arising under the contract within Ttha Zeanisn: of tae JuU=ls

- —

clause. That acguzect w25 rejected. Zord Zecnizg salid, a%
caze 553:
"I gan well ses thzt i the issue was 2AigdKingdom.
eTes ==d besn =y Sostomes 2% ell, as foPade@ofzée,
i7 ths-o yzsz a zles of pon ast fachum, Sa&a S=a



foreign jusisdiction clause Dig:Es zot az. 1y at all.
Sut aere there was a contract, and when it was sada
it coptained the foreign Jjuriscdiction clauese. =ven if
there wis poo=-disclosure, zevestisless pos-diszlosure
does Dot autoratically avoild the coat-agT. It onl
paAZes it voigable. It gives €08 f=siTecs a fishs o

* alect. They cen sithss 270il the contzzet or affiom 1,

If they avoid it; it is avecided in this gense, that th

i

- —. ipsurers aze go leoger-bousd by it... T=ey can repudiate

the cootract a2nd refuse te zay oa it. 3ut things alresdy
dopge are not undone. The contract is cot avyTied fron
the beginning but only freo the —ocent of gx\idance.
In particular, the foraipn jurisdiction ¢1%aie is oot
abrozated. A dispucte a3 to gop-disclom 5 'a dispute
arising under' the policy azi rzezains W o vae clause:
just as does a dispute a5 to whetier g SiZe or other
was entitled to rezudiate the conss sSe8 Zeyoan V.

-, | | h
Darwipos Ltd." f, _ : “”"A\E

"Woere Znglish law iz the 34
insurance and 50 rezulaveANGA lezz2lly enforceable —izhts
and duties of the Tacti T-Sais uncer toesir ag-eeneni,
azons the incidents o 2l charagsseristics in Englisa
law of & contract of trazce (woaiash fistinguishes it

{roo most otner co ts; is the riszt of the ijsurer,
if he discovers t{ayy Soze zaterizl faot Z28 oot Deen

disclosed to niz toe assured dumiz-g TZe nezotiRtions
for the coatr ™o elect 2ither to ccotinue to perforz
the coptract 0 reguire its coovizued serformence

by the ass cr to rezudiata tie contrect, that iz to
say, to & it as at 20 ead szo far as coacerns aay future
peri . 4f he elects %o repudiste the coatrTacs,
conseg tial rights and dutiss a3 eszects acta gloeady
igr Ths coatract, such &5 sSreziuss already zald or
2lready met, are other I=ziients or legal
tarisvics of The coatracst under Znglisa law. ANy
ted clai= by 3n izsu-er To exexcise zll or a2a7 of
thase risrys Waoich golse uson iiazpvreriag tzet there bnas

= EEFE A

eén non=-disclosures o a =eseriel fact iz in =y view clsa=
‘:S$\ a dispute under the copTrast aps f211ls withip the Zorelign

iy . £ fpead f= r:|

ails tbls, at page Gl3:

law of 2 contzact of

& -
1

jurisdiction clause.

The fallacy in %ths a-z:zent t0 the coat-ary is that
waen what i3 said T0 Te a 'veoidztle' cooToact is seil to
be 'avolded', that Joes zobt Zeap that the coZTI24T Dever
exis¥ed ous tihat it ceases_To sx sy IZco Toe =—caent
of avoidance, 2oc t2&T uzon iUs ceasips there za&y taen
AriSE ToaZézuential rizhss in magpazt of t2imgs gdore in

gerloz-apce of 16 while it 2id exist wilch =ay tave tos

eflect of undoinog toose siizss aslan &5 zJacuicatle. I
is sometizes souzh$ to assinilate the cozcezt of avoicdance

& : . = PR i . = = .t i
2 voidahle coascTEes S0 The SOZSE=G DI NOn B5T ECWA

wWoich crevents & cantmact ever go=izng inTo exizjience &L 2

| 1% is azzred that iszmocens sisTeczessptazics o=, iz <he

| case 52 copsEeets of fzaumancd, =sSc=clEcoozaTe el S=xfarial
' factTs vitiates cozseny =oi Zaxes TIe atPailtebRingdomes s

| 52 %he zarTy =isied, I0 comsent 2% all. Page FeEd7-5

| —agecizsug, WbBsr iz >2ally ceany L5 that sDa aney 221 -
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fact comsent Suv would oot Lave denme 52 il Iz zad itown

woat he inmows pod. JFraud ooy saise otles sozsiieraticcos
1360 whi c* iv is mot necessa-_.r ....: £0.

' e —- e

whether one of the legal Zncilents or cherzcliszistics
of the coatract of iasura=mce -: tae toesent zase is that
the undarwriters are entitled to me_uilzse Jor th
bon—disclosure of the ta.:'..i:...l.s-:' faots waich Toey allsced
have npot been disclosed =ust te detarszized 57 t2s sroper
law of the ctolicy, waich is Selzian lzw 2z4 nos Snglish
law. 50 here a2gain ths Selzian cou-ts, o :«:51@ the
parties have expressly agreed to subaif t236)0¥%d of

dissutey—is = forun cooveniens."” §;>

It seeas To ne that in Maciencer v. Feldias": ount of Agpzeal

S L=
has decided 2t Leaat two things. F “HG t a dispute whether

ipsurers are en .-:’..'I:led. to avoid, or 4\ volded o2 nop=-disclosu

is a dispute 'under' the cnnt:e.@ egondlsy, th=t tae elfect
of nop-disclosure, if establ

ab icitio, so that 1t bec 8§ Af it tad naver existed, but
enly that it ceases to (B roo the zoxens of evoidance.

In the oresen a the lanzuace ol taa arbitoaticon clause

is even wider %

v. Feldia, sj t covers "iny controversy o claein arisipg

out of u%
The vicn clause 15 therefore cl -'*3."1]’ y __‘E 2nouga tn

i e -

e

niis...;.te 25 *o na*-ﬂ;a:*:;u_e.f Fr. w2lle> i=sists

——— o -

éven 5o, there is a2 difference tSetueen 3 Iozelgn
dsiction clause apd an arbissation clzuse. For Soe
foreign court can assert jurisdictico irrsscectivae of coosens,

whereas 2o a-pitrascr's Juzisdiceticn is aliays camsensual.

, That would greseat a real difliculty is the zresen® cese I 1tle

affact o2 mon-disclosure were Shat tha coznszacs zever gxlizosc.

- 1 o i = 4 = R p—— - LR

2ut that is nos B0 Sipce & velisd a-picrosiorn clause 4id

= e = wmy —— —_ =3 3 - = — ey S — i Bl -
incusitaply #XAET¢ QOTLL T £LAICTILLE TUDIIDGECL W0 &TJia vl

coatract, I can 3jea po diffjewity in t:e :l.j rited Kingdom= -~ - Sawat

. . - . ) S . Z
gnder the clauze Zetsrainizg ukesher the F1a2Ii=U_ IS5 féte

po% to aveii ths coatract

foreign juzisdictiocn clsuse Iin Feckapder

ing to this Agreenent, or the brezch thereof...”
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The F e -os < represan i adeve | 5%]

gztitled to avoild tThe coctooct. Fiewewedeed Tgizozated thas
a=zitrateo>s canpot deters-ine thelr own Jurisdictisa. 3ut sy

a4l s

ot detarzizing taeir own Jurisdictisa. Thelr jurisdiction

derives Ifrom the szreensnt oetiyessn the -arties uwrich

Tadnittedly exiisted untll the Plaiantiffs _ur;orted to avoid the

coatract. O

I do pot think that there is zayshing i aglsion of

the Court of Appeal in Dalmia Dairy Industaie®”[ti. v. Mational

Banx of Pakistan /197587 2 L, 223 whi contrasy to the view
wiich I have just expressed. In tb«&sﬂ she court was dealing
with the effect of subseguent i% ity, waich, like Irmaud,
reises dilferent consideraticg in the iresent case I an
deallng with taz right of elasurer to elect to treat the
contvract as at an eod, . is S d . f.... -
SAC: i ¥ Fosdla \k&an incident of the contract itself, &nd
siniler, in thei

ect, tothe zight of a party to elect Lo

perforoan

e ——|

treat a cu@* as having bean repudiated in the coursc of its

5 1 have teen copsidiering the guastlen of

gdility as 1F Zaglish law applied. Hr. Waller arzusd

uwously that Foplish law is the zroper law ol the coatract,
at any rTate the law by whick I zust detsrzine the zIif=ct
noa~disclosure. The cain asguceat in favour of =nglish law
is Shat i{ is the place whare the contract was Z=ade 10

accozdance with the practice srevailizg in the londen izsu-znce

ma-kat. Althoush there =ay Te factors wWaich point in favour

£ oy e - "] = = o 5 n - —_ -y s mew S Em m
a ATORD i B2e L8W Ol -'I.:]F _.El‘ua.."..;-':l:' Jtﬂ.uﬂ‘* ALE L3l L d W=

My Y & g o = ST e T T . .
wE-—-0LLid 92 .eprassila. United Kingdom

I dc 20t taizx iz is mecessary for ze to BROR8M A0y ciay




(ic
ae to n_zt _"_a'd' Gn‘.riz'ﬂs, and _robably vetser Thot I sasuld =g=.
Cn the assu=_-tlop thot Zoglish law applies, I a3 claar sh.t
the tarties have chosen to subdit their disgutes, including
~2e dispute as to non-disclosure, to arbitration in accorizsnce

with the mules of the J=eriecan A-bitration Associstion. THat

L4 ]

is a str ﬂn.:. reasod Ior refusing leave T0 saove tx@ efendan

of the jurisdiction.]| Q.
Eut there are :;‘l:he;* 2eas0n8 as well. lgaems to me that

*
{:an"en*lan':ﬂ :m:l.nts :l.n favour of the dib telog deverzinped
nd.

S L R

in tke United Staves rather thaen in The gzeat bulk of

the documapnts that are or =ay be % are 1o the Tpited
States, ipcludizg all tae docu relating to the undexlyiz
ipsurances. I would also de that the zajority of the
witnesges are :|_:1 the [ EuatEﬂ, and in perticular the

—

A
witnesses Iroz C=oi, l is true that [ir. &ipDy—-0E—iH0Ee@S.

= is in Zngland, znd
he could not Q:.pelled. to go to the United States to give
gevidence 1 iz unwilling to go of his own accerd. 3ut I
see no @un why his evidence should not be talken on coomissic

=e :'.isaf_;:_*ae:eg:b ia the evidence whether snacican

g e . i —

azve any rower to issue letters Sogatory i: aid of

§s before arbitrators. 3ut I accept .,’.ﬂ.a evidence in

T e b

Kr. '.e.'s.ld‘n supzlemental affida?it that ia practice this does
nov creaate any difficulty. ;
] So it seens to me that there are strong rezsons way I

should gxercize Iy discretion agpinst

case. 3ut soose ressons, strong 25 they are, would ZoU STeTEIL

ualess I were satvisfied 23 To the elficacy of the -exedles Lo
t=e Upited Steses. A5 0 $2at I kave Jizss $ie dacisioz of
o e United Kingdom

Judze 3katz. 3ut secozdly, znd to =y zind ﬂ-Pagéeqdiof-E-‘Fﬁr-—uﬂﬂ-u

r
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L bave the evidezce of Zrofezszc> Yon rehren o Zapya-s
Seaool, waese rezpuictlion in this fileld ig, if I ==

r M

world-wide. In jsragrath 28 of 2is affiavit Trofesso= Too

fiehren states bis conzlusion 23 fallows:.

"I bave coacluded tTh=at the United States Jistrict Court
i for the district of Iebraska was correct iz 2 oz Federzl

law $o the ipterpretation of the azbiszzzic
in ceternining that the clauses were sapara L
underlying reinsusance ¢oatracts, and in ' =5 that
the cu=stizn of zcisrezresentasvion io to

the -Treaties, and the rezmedies for an;
aisrecresentation, are gquestions withd
the arcitracion clauses.”

toe £cope of

According to Prolessor Voo ﬂ%ﬁg's evidence, Judge Shatz's

cecision on the motion ta stay @ loeady estaslishad "tka

basis {or ap ordear coszellis reinsurers to sub—mit %o

arbitration the disputes bave arisen upder Trwezties VI
and VII." A final n“% will be made 2s soon 28 the court =as
deterazined the vnlyyMc2iping issue, czoely, the aztrooriate
situs for az'bi‘:.@?:. Thereafter, unless reversed, that

decision wi bindiog on the rarties. 3ut the Federzl

Court wi@ tain Jurisdiction: 2nd once the aspitretors have
nada %. awazd, toat award can be conlirzed o7 The count.

- ¢ision of the court woiuld then be bizndizs on all couxt
®

tae Uniczed States. 30 it is clear fron Prolezsor Yon Yacss

&éﬂdenas that there is an-eflfective remedy iz tte Tnised 3%ases

--H.'n.._-.a.].la:." a~cued that the decision might s%ill nok Le

enforceanle ia this ccuztzy. Zut I canpov ses bow that will

azrize in practice. If the Flaiatiffs lose In the 2=bitzasiczn,
they aze hardly lizely to zind if the awerd iz unaniprceztls.

Lf toey win, it i3 inconcelivanle T2at an Snglist ozt wol o

linten o a7 a-~zument 3in the —putk pf tha Dgfazianix thEal che

erpitrotors npever ad Jurisdiction., In any Wnied(ingdoBusze_”, I
Page 11 of 27
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&3 cocyent %o wais apd see.

[¢]

Jor the -exgons Walch I bave givesn, I conslisr Skat <he

diszute Devwesn The :arties ought to Le rzsplved in A=e-ica.

I would take toat view even if the Azerican Jourst E=d no=

“already assuséd Jirisdiction. T I Fut it that a7y Yesause or —

-l-h-—'n‘ﬁz'l-ni’s pecfectly fair point, that the Dei‘@nta‘ su=mos,

to set aside sarvice of the =English proceedin 28 issued

before the FPlalotifis' motion to stay in ¢ % Azerican rocaedi
It was thus a patter of chance that J(fﬁ&?‘:_ dealt with the
mattar before it could be dealt w;ﬁéthﬂ+ﬂ. =ven iZ 1 bad been

Eivinz oy judsoent firvst, 1 shg for the reasons ziven -ave

reached the sz=e comelusion.

IT But sees

arbivratioa is to go

inal ar5u=EQ;. =ven if the

in tke United States, nsvertheless

it would still be 2ble that the metter saoulid e 1ilicale

in Eazland 28 s i1 order that there should e a determinas
of the n:u—ﬁﬂi sure point by an English court in zccordance

with =] law so as to assist the arbitrators should theydecid

23slies. There are three answess to that asgu-ent
Fixst» it is by no zsans clear $that an Epzglish coust would zol
t Zoglish Jaw asplies. I have already sail tha$ I do Dot
wish to express d view on that poiznt, so I will say zmo —ore.
Secopily, it is by no oeaps clear that the e-bitzatoss will
hold that Znglizh law azplies. FProfessor Voo HeblTen ig Zis
second affidsvit has siven sSDong Te250108 0 5UuzZ9se, scontDang
to ks views eTressed oy M. Taul Sachory, SIav Loe apTsasand

are govarpmed Dy American lsuw, that is to ss7 oy t22 law ol

Calileornia ¢r Hespaszks, Thirdly, even assuzlisg e azniiooiser
japitda =0 g==1- Tneiish lzw. ke —rg=ao —aya T=zligh
e il b (¥ o —— e A Ty ey e o T L-{Jn..{ed f(mgdom e ————

law is iz tas o-dips-y way by ealling experPagpiiPeefdd, -on




imanalax /TO7ET 2 IR 10 at zage 45, where Lomd Wilhezfo-ce -
gaid;
A wot is in pri;ciple undesirahle that, whez an issue
3 of Exglish law 1s rszised, or reisable, in foreign

P“DEEquﬂEu the Zaglish law to be applied should

not bte left to be proved in the nor=zal _zarner by

expert evilence in the foreign forz. The alternative,

of having it prGVEd by an ad hee “udb_Eﬂ* ih contested

proceecings here is likely to be lengthier,’ zore

B expensive (they might invelve spreals to the Court of

+ Apreal or even this Zouse) and lass clear a=f il
to the foreign Court. The issues (if any) s{\Sxslish
law which =ight arise for consideration '“<5%¥tzerla_d
are ln thenselves sicple enocugh even thagsz*agahle of
sooe debate, and entirely suitable fu:;e.' t exposition

with text books apd authorities". ¢
L The argucent I an cealing *;11: assuzes that the
arbitration in acerica will go shea “hat being s0, the

Fleintilfs would have to show a@ perbezs very strong,

2ical advaatage in b“lﬂb' he Defendants beflore the Court

D as well (a Court to whic owe no allegiance and which

cennot be described a @ "natural® forum to the exelusion,

at any rate, of th rican Courts), thereby compelling the
Defendants to i two se8ts of costs. In oy Judzent, the
Flainti:f \SSSf hown no such juridical advantage, lor have they
shown angj;
rlatz%,.

>

gonal advantage other than their zmatural, and parhap
desire to have the zatter decided oz the home grouxi.

For the reasons I have given, I would allow the Jefencsa-

F
Llicaticn %o set aside the writs in thase Two =scrtions. !t

& e

SATESCH: ¥y lopd, omay I, li the light of your Lardshin's
decision, ask that the servige of the writ he set aside a=2
that oy clients nave the costs?

MR WALT=R: I don't think I can resist that. May I ask lor Four

G Lordship's leave to appeal?
MR SUSDICE 1Z0YD: It woul? seex o be a suitahle zase foz leave T3
appeal, Vr Zateson. 2o you with to oppase lsave To agDea’
i AATESL: I don't, =y Loyd., I = always 3in the iiffi:ult?.
haviag sfvized the clienss that if I coze in sscomi on e
H su=—=ocs _ will geer to tarfe it Surther, of TESLITIND ANTTLIRG
: | RN NS SRR 1 % ok =% S SEETAETL T . et
oy leaxmed Iriend should say in the saze ness
: ?:___“ SR 7 : : 'U'nlf'ed Kingdom
gf = eoo.22f LolTo: IS seems to ze to e plainly EP5§@q3f}%7ﬂ Feu
" upkt o have leave 10 appeal, but That is wlinonT srerulies T =
- r-y e Sl ey e e g g Ll
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3. «USITITE LOE]): ITxis 1z an agplication to set z2sile the wois

in two 2ctions ip which the FPlalatills clai= =2 Zeclzrasizn thas
Rey are eatitfled to avold two quota zhare relasu-znce treziies
on tae ground of pom-disclosuse. The Jefendant, Zasicnal

.l.ﬂli“':l.ﬂiu? Goozaay, %o waich I sozll refer as "II20", ig gn
insurance cozmzany carrying on busipess ia Qcaka, A83casin,
Sioce July, 1971 SICO has acted as the ”fr::»n:i:QcT--aﬁyf' for

certain geperal aviation icsurance Susizess @::eﬂ oy C=ni

aviation Manazers Inc., & COZDADNy —acorg E ia California,
apd reinsured oo The London market Maszszg, Caniler
SarzgT-eaves WVhittall Z Co. Sa*iu with whish T &m
concerned are Ireaty VI and Q vii. Dreaty 7L cover

tPE periocd July 1st, 1973
VII January 1st, 1375 i&l ember 31st, 1975. The ©o

eachk coatzin =2n arbhit

cember 371st, 1975, azi T-ezty

14

tiss

1 clegse, 2roviding for arbitzmation

in accordance .-r.'i.‘l:' riles of the Anerican i-bisratcicon

Asancia.umn.

r.'Jn 15 1.3.:“ s 1980, =he ::I-J.e::_ants glai=pgd arditostion
oo tna voat the Plaiptififs kad 2 ﬂei To setile losses
due a +--1 VI 2nd Treaty Vil. Co 212% capuazy, 13c0 shey

vioned Lthe Faieral District Court ia lebrass:z Icr an

22T thatv toe Flaiatiils "do rrocead Ifoothuwith witih Tte

e -
i . .
arclsration of a2ll disputes petween the zarstias.™ Czo 14th

Fecruary the Plaintilfs filad & zotiop askinzg foz extoe tize

in woica to file apn answer. The court STanved exsoa Si=e cn

s 1< &= u ayEs & T e ] a —_ & Es
el LDUEY 0T L8378 T0 EEDVE To8 J8 2D 30w QL5 So =g

danand = S it L ! W, i P T e ey gy TR e e =E M
uu__.._l-_._-L._. thl ade s Rt er r.-.-..'i}....t q......ﬂ' et b ,_:-,..._............F FPAEE, .~ SRR ey = |

o £ e F - = o= - | i - - g [ R L=,
isSguac TLoE rmed &0 WAISE s QORI 8. i EEC L G-00 TR DR LTELE

United Klngdom
i €aclarasiosn 2zt they a-e entitled o 2volippgd 15-0#27-23:

- —— -

-
=]
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&

taey say

and tkbat

that tzey Zave

avoided and rescizfeli t-a toeatiag

toey were vold abd

ab initlo. TIhey alao claiz reisburszer

af suns alrecdy paid uader The treatiass z2zmounsizs,

it is said,

to about 311 nillion. ﬂq_gﬁth February sboe Flafiatills Tiled
what are described as "srotective petitions’ in The State Cours
in Nebraska, in whick they clais substantisl’ly @a:.a relief
as they clain in the Znglish actiocos. 0On 1 Q‘

vzmc® fthe

Defencdznts issued these su-moases unie

F |

:REEEE: T2, Iule 8 to
set aside the writs ino the English ;:' =58. Cp 276h Hareh

the Plaintiffd filed notiona in t‘ﬁ<<g rag<fa Ccous-t

@ Jesia:bi::a:i:n.

the Defenfant's petitions to
briervin support the Flaint
validity of the treaties
secondly that the Co
discretion, stay &d

coapel arbitra

tae» proceelings on tae

%0 st;;

In theix
usoalitsed Iizst vazt the
gsoveraed by Zzslish law and
ould, in the exercise o its

setition to

sending a decision by the Zaglisk Couzt

whether th&‘ﬂé@;ute iz Troperly the subject ol arpit-ation.

co 10th

anti%
W overnad by Federal law.
$ uzents that the petition o

L] -
a;l:a:rud on the zround of

stay. He held that

tormis

Judse Shatz hapded down jufz=eat oz the Flaintifl’

the guesticn of "azbitrablility®
He rejecsed Tra Flaiatifls!

comzel aTpisration skould pe
oe cBS D00

o CO3ITeEDiSCsS. 0T

firally disposed of the retition itself.

the fact
answer,

apoears Ior The

that te kas celled oo the

walch they have now cose.

This froc

iz szzerent
Plaji=tifis %o file &1

Epwavex, =, Wellex,

lizely to go the s2ze Way 25 Gtae 2oticz. T=is peecs t2 Te &
raalisgcic azsess-ernt, siace Judze 3asiz, in T2a ofnse of 23

the ansToorizte situs for

said That the ;ulj issue cezaizidgnitedKingdemIcc was

— ! = -~ g o
Py B i e Pl = e T I Pk =

—"a
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disiuse Detween the parties wnether, 1f arbdivoaslion sares
place av all, i¢ saoull taze _lace i Zos apgel:zsz, Czalifospia,
A or Coaha, Nebrasia.

The current sositiocn io the azericzp rroceelii=zs is
1he:er¢=="that the arbitratiuu-i; likely to go 2k ‘ﬂ ané the
arbit-ators will detormine all the issues betw & zarties,
B includias the gquestion whether the -la*n:i:‘;@ ectitied S0

avoid the treaties for omoo-disclosure.
f; 1—1 gow turn ¢o the English 3 ucua@‘ Toe Iirst cuastion

— is whether the case cooes under an ga2d3 cf Czéer IT
¢ Bule 1. The Plaiztiffs say, 2 smﬂt

made within the Jjurisdictio by or thrcuzgi an szeas t-ading
within the Jurisdiction '%1, Chardler Sarc-eaves Wnittal

& Co. Becondly they e contracts are gzovermed oy

English law. %

Mr. Bates @:@:ed that, thougkt toe slizs underlyirg
Treaties ‘@‘EI were inisialled in the usual way in Lozden
ia an:n@ with the procedure of the I.nn».nn izgurzace zarket
=3

nevexr this was pot an ordinery case of reirsu-gnce. It

i

¢ a case of an iasurer cociag to Lozdea to lock Zor
surance, Ut of reiasurers going out to toe LUoiteZ atEtas
&vu looL for» ousizess to reigsure. Though tre sllizs were
initialled iz Iondon, the coztracts dld a0t coxse iato exisvence
uptil IICC azcepted reinsurers' offer ip the Upnissi Ss=tes.

i an usable To &ccezt M. 3atesca's argizes

i
I
L1
b
L i
i
iy
h
I

& it s o X
G Eo, ge ¢3av the sresent czsze is, 1a sll sssential TasgzecrEs, =8
. : } % : T R
Eate &5 2oy othsr izsurance or reinsurance jlamced pz ke “ordon
=awad T mpls =ma— =% T T F=8 mgda Se -,_;ﬁq i
= war W -— Emhr ok g il el | Eﬂ..... oA S WESES TSEACE LT T e B
| — i — = e

1 is therelore ucoecesssyy to consider wheshes m“%’Km9¢¥H=:~ WeIs
| Page 17 of 27
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soint does not arise. Hor is

Cozzapy were zot LICO's agents but Caol's agents. If z.cesczaxy

arzued oy ir. 3ateson thzt Chapdler Zirsreaves aaltTell:

¥
A I would have held, coptrary to fir. Sateson's argu—ent, that
e 1 T ey T T A n i wh a f i e T | =
Caandlar Earzreaves Yalittall & Company were JI00's asents o

that they =zcted oo behall of IICO and Czai joinotly. 3Sut the

it pecessary to :nns(égg at this

B staze whether the coantracts ar

am

e Jovezped oy 3;5& 30 law.

-

arsuacle case on vhe merits.

The third, and to oy =iad

\

proper case I oust reluse

Bule 4 (2). I can wellsln

have the oatter €21

cooclusion That is Dot a

jurisdiction
. i arbitr clauses oroviding
. {J\.- - =
»

= o

wiheiher the azread 3LV

F ofiliebrasia. This de;ends oz

tize 3y Judze Shatz in the

G whosae gJurisdicticn tSe 2laintiffs rave :lalply suszitied:

The next point is wiether the Plaintil %’H a good

It is pla at they havae.

nqz:;r 2icult zol=t, is wheather
this is a proper caese for aa:tiéf ut. FPor unless it is a

in soccordance wita Crzder II,

Tstand woy the Flaintiffis wish to

\%QLundnn. Sut I zave coze to the

proper case for sexvice out of the

e reasons which I shall now zive.

5t place the treatiss urdoubtedly coctain

for arbisration in tke United

that there is = dispute bDetwean the zarties

for tke arbitretion is Califemmia

woather the relevant arbit-ation

wozdinz is that contaiced in Treaty III or Ireaty 7. 3uv taat

is a dispute which can and will be resolved ias t=e Tullpess

District Court of Jebrasika, O

=8

ntesnasional LEd., 1975 3, 726,

e A zoze for=idz%la chjection is ag fellows: 2t is5 32ld

wji

E28T TZe aralitrasors carnnot ef

ky

seTively S5 Uiited Kingdom—= 757

. ’ " = wPa 8 o i
=oist on ooa-disclosure soes TO0 tzell %%% SE%EH""‘"' -

= s e e 0
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F4

wid

[ree——
=

vl iz

I1i the arpi s decide

ap iaivio.

-

itself iopeached, the courts

would b2 to make it woidable,

v. Fexistan Edible Q0il Cor=or

avard, it is said, will be that the cos

ey
L

L]

-
o :'Ih-

to make their aﬁé:d in thﬂ-fifét-}lane. _ff is
nf.E:;lish law that an arbitrator cennot ceter

is why when the acbitza

will grant

quoting Zitts v. Meore /1

a Sioilarly no awerd

T i
rle Loyeu tty

e
the cectral disgp

e Y

ot roid: see
q&%fgiggg, per
11 .:EI- 253!

e arbitrators

P

in Eaglapd under Sijzgaa 3 of the arbvitratioz act 1273,

5 to nog-disclesuze iz pot

capable of bu}@Et‘alF&d by arbitration™ withis

cof SODETALCS ara

voidahle

for nop-iisclosure, 2ad Zave oeen avoided, tae effect of Lthainr

el ]
B

5 22 &voidad

Thie would =zean that they never 2ad juriséiction

a fundemental »u
zis own
zgtee=apt is

jeajunctica to stay

the arbitration, even if the effect ‘:;ﬁ;eachizg the agreacent

=ea & Coozany Lids

Lord Derpaisg E.2.,

would be enforceable

sinace

ey

i 45 o
=« Crell - e, =

toe definition

—am.

”arhi::a{?éu agreenent™ contained 1n sectisa 7 ol the Act.

=
qunié?; a the,

T&QIL /1987 7 2 B, 350.

decision of

H

foraidable arguzoents.

In that case

3ut i

the Court of Apzezl

By
[y

s —

n oy view thay

gra Wwas a3 imsusasc:

=77 Ef:;ut&s

~:§§§11:3 with a clause ip it which zrovided thas

:Sé& afiai:a under the peolicy skould be subject to the exglusive
Jurisdiction of the Zelzian Courts. Ipsurers sougst to aveid
the policy op the ground, ioter alia, of pop-disclosu—e. IS
was arguec tThat the guestion of nop-diselosure was 20T 2 Siszw
ariging undes the contract witain tha Zeapnizs of the Junisdist
clause. That argusernt was rejected. Lord Semnln: =s=2id, &v
saze 533:

"I can well ses that if the issue was Mpitgdddngdeme
ever ~ad veen 2gy coowract 2% all, as fPaged8vpilte,
i7 tkere wzs a _iea of poo est Iactuz, To=a Stha



Lozd Justice Diplocx, as he then EE ‘\Eaii tois, a2t page 803

IToreign juzisiicfion clause aizks =obk ag;-ly at all.
Sut here there wWa3s a coOotracs, and when it was asds

i% coptained the foreisn jurdisdiction clzuse. Zven ifT
there was poo-disslosure, zevarticsless gor-dizzlosu-e
does pot autox=aticelly avoid the cosztzact. L1t only

BAEES 1t voiaable. It gives f5F itsotess a FisAE 5
elect. They cazn sitter avii the coatzact oz affirm it.
Ii they avoid 1€, it is zveciced Z5 this sense, that the
insurers .are 50 looger-cSound by it. - T=e7 can repudiate
the contract and refuse to pay oa is. 3ut thiags alresdy
done are not undone. The coaszacst is zot aviri' d fron

s

tha bezinning but only freoo the z—ozent of ;E aca,

In particular, the foreign jurisdictios ¢ is aot
abrozated. 4 dispuse 23 to :&:*ﬁia:lnsgzzl s 'a dispute
arising under®' the policy ani recains w4z the clause:
Just as does a dispute as to whetter_owes.siie or other
was entitled to repudiate the consy : Sas Seyman V.
Darwins Ltd." / -

o
« , i i)

-

"here Snglish law is the =267 law of a contzact of
insuraznce and so reguliate
and duties of the zarti
aacng the incideats o
law of a consrect ol
froo most other co
if be dimcovers L4
disclosed to nigjlo

o4 legally epiporceaple riznts
riziag unés> tzelir azreement,
g2l charazteristics ip Englisa
jurance {whigh Zistinzuizshes it

ts5} is the =ight of The insurer,
so=e —ateris] f=2:2f =Zas not been
toa azxsured cuci=g tha negotiatiops
for the coat o to elepct either %o ccotipue to perfoon
the cnntr;ctaagh-:n reguire its goavizusd zeriornance
by the ass cr to rezudiste the contrast, that 1s To
it as at an end =0 fIar 25 coancerns any IfTuture
« 4f he elects $0 Tepudiate tha cootracs,
tial richts and dutiss 25 ~escects acts al-eady
jer the coatrest, suck &3 trecziuss already zaid or
c already met, are ovaer inziients or legal
F taristics of the cootrast under Zoglixa law. AOF
puted clais by an insurer To exe=cise zl1l or any of
mese risnts waich azise uzog discoveziang toet there bas
een nop=-disclosure o a =2serial fact iz in =y view clsa=.
a édispute uncer the contract &z falls witkhin She foreign
jurisdiction clause.

toe contrary is that
' coosoact is seid to
the cozTIact Jever
1 the =caent

of avoidance, 2pod t2as uzon ils = there =ay then
ariss Togsécuential righss in mesp of taizss gope 19
gerfor=ance of it whlle iv 218 exist utzich =3y navs EhE

vioen what Ls sald To Le a
be 'avoided', that does zot =
existed ouvr that =L cesses _vo ex

The fallacy ia %ae a-gu=
I

bk 1+l
e

gl
th
a i gl

| € [

e
il

|

cf E“: cf

eflect of undoling toose Tolinss Aaslas @5 TTACHICAD.R. L
is sczetizes sought to assizilace %tze cozececzt of &voldancs
of & veidzhla coatreet S0 T2a2 cozfect of nom est IEownm
g - a) ; - - e
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fact coasent Sut would mot Lave doze s¢0 LI Z= Ead Zzown
woat he inows pow. JSraud 32 ":I..'I..a- ohhas oonsiienatioon
i7t0 which iv is ::m: ﬂeneas"-‘_.r ; ha.

Waether ose of the legal Znsiientss o cherpatsrd
of the contract of lasurasce I the —Teseny 22
the underwriters &re eptitled %o ze.uiizse Jo- 2
bon—-disclosure of the jarticular Ifacts z-_.-: w227 alleced
have got been disclosed zust te detarzized 37 the aToper - —
law of the policy, waich is Selgian law =224 n Taglish

* law. 50 he-e again the 3elgian cn“ﬁs, to wpA:b) the
parties have expressly agreed to suoait t23£).Md of
dizsputes—is = fTorun coénveniens."

@)

ozt of Agzeal

It seeas to De that ino Mackencer v. Faldla\gas

has decided =t least two things. F *®$ﬂ dispute whether

insurers are ensitled fo awvoid, or hg\ avoided for pon-disclos:

is a disrute 'under' the cﬂﬂt“.&.@ scondly, that the effect
is

of non-disclosure, if establ poi to avoll the coatract

2b ipitGio, so that it bec As if it zad peaver existed, but
only that it ceases to ki froa the zozent of avoldance.

In the Dresen the lapzuase of the a2-bitzation clause
iz even wider t

he forelgn Jjuriszdictica cleuse Zn Fackenler

¥. Feldis, COVers "iny controversy oo clais arising
out of nr ing %o this Agreenent, or tie Trezch Yoereoi..."
Ihe azb u.:_l..ﬂl'ﬂ clause is therefpre clsazly wile ezouza To

co" e dissute as to non-disclosure. § Fr. walle> 1z-sist
e ra— . - . T

&ven so, there 1s a difference Setieen 2 Jozelgm

};Sk rigsiction claunse and an erpitration cl=use. ZFor =ha

foreizn court can assert jurisdiction izzasgective of cozsent,
whereas an arbitrator's Jurigdicticm is aluays cazsezsual.

That would rraseat a real difficulty iz the stoesext case IZ tae

affact o2 pon-disclosure wete Shat SRh2 gcamtr=27 —eveDl sXl=ssia

iptusitasly exdss ussil she Fladpsills zunzoztal S0 a7ois w2
ATy . R i 5 e - — il
coatrzed, I can see po dilflculsy ia Ste ﬁﬁanlm-ﬁnaddmu-u--

; - Page 21 of 27,

under the clauze detsraini=g metkher the ZLaloooils



E

ntivled oo avoid Tae cootTact. veewewedees rollcosated thas
azzisrators cannot devercine thelr own Jurisdictica. 3ut tzey
are not deter=i-ing thelir owa Jurisdictica. Ineir jurisdiction
derives from the agreeas=nt ocetveen the ca-tles whica

"7 Talzmittedly existed dotIl the Flaintiffs surgorted to aveoid ths

contract. 0

I do oot think that there is saything i s¢ision of

« V. Hational
Bask of Pakisten /19787 2 La, 223 whi contrazy to the view
which I have Jjust e:L'.;:e:ssed.. In t]:zQﬁ.se the court was dealing
with the effect of subsecuent % i%y, whicz, like Iraud,
reises different cunsi.ie::—.‘.:iuaé

the Court of ippeal in Dalmias Dairy Indussxi

in the tresent case I an

dealing with tha right of einpsurer to elect to treat the

=

coniract as at an end, . ~ . =0 (.. >

gn incident of the convract itself, &nd

pect, tothe right of a party to elect %o
treat a n::unt-a% 48 having been repudiated in the courss of its

perlorman

So I have veen consifering the guastion ol

adility es if =Z=glish law ap3zlied. Mr. Waller argusd
wously that Eoglish law is the Zroper law of $he coatracw,
$ at any rate the law by whick I ust deterz=ioe the =2Ilact

of soz~disclosure. The main a-suceat ia favour of Znglish law

14

is ¢hat if is the place whsre the contract was zade 1

gon i=mzu=-z2aecn

hl

gccoz3znce with the zractice zrevzilizgz iz the

mpolrat. Althouch thera =57 Ge facsors which zpoiat In Javour

(1}

IJ.

of Uoltaed States law, Saey do not, subzmitted Xr. Wallex, olzt

s e L s o Eclll s = £ e e T
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2s to what law govsrns, aod . robably vetser that I sasuld =o=,

Cn the assu=;tiop thot Zpglish law applies, I azm claar th.t
the jarties have chosen to sutoit their disputes, including
toe dispute as to nop-disclosure, to arbitration ia accoriance

with the rules of.the JAceriecan A~bitration Association. That

0

is a strong reason for refusing leave to sarve tl@efend&nta

of the jus isdicni:u_.a___J:_[ IQQ.

1 But there are other Teasons as well. eans to me that

":re:l_ﬂg devercined

ad. The great bulk of

conveoience points in favour of the disg

——— =

in the United Stazes rather than ino é

the decuzments that are or zay ba ot are in the United

otates, including all ths doecu s relating to The underliyics
ipsurances. I would also de that the zajority of the

—— T

————— t
witnesses from C=ri, l #/is true that llr. Juisn,—-of-HessPs.
. e P 1

m_ma%bm‘uﬂ.—&—mi is in Zngland, 2nd

he could nuti@;pelleﬂ. to go to the United States vo give

witaesses are in the E&) States, and in particular the

evidence 1 iz unwilling ¢to go of his own accord. 3ut I

5ea Do %au Wwhy his evidence should not te taken on commissic

Theze A

some disagreezent in the evidence whetker imscican
= — = - i B . = M - - —
beve any Tower tgliE§Up_lFttE:s =ogatory ia aid n;_

—— .

[ e T z -y

oceedings before arbitrators. 3ut I accerzt the evidence 13

By
@ﬂ:. wald's sus:zlemental affidavit that ig practice this does

net create any difficulty. |

].?a- it seecs to ce tha%t there zre stroog rTezsons wWay I
shou.id exercize oy discretion agsinst
ease. 3ut shose ~easons, Stroag 25 They are, would zmot Zrevail

less I ware gatisliied 25 %0 ©

= o e o

the United 3tates. 4is to that I peve Iirss ke dacisioz of
LRI ~ United Kingdom
cuize Shatsz. Zut secozdly, znd to =y =ind olpageadofPFo-=2nte,



f ~ 1 have thﬁ avidence of ;:cfe:Eu- Ton Hehren of Zavasd Iaw

e

y Scacol, waose resutotion in this Iield is, I I a7 say so,
world-wide. In iaragrath 28 of his alfidavit T-ofessoar Ton

ﬂtn:“ﬂ st tes 5*5 concslusion as rnlluwS*

"I have cozcluded that the hﬂluﬂd States 3*5::15_ Court

+ for the district of llebraska was correct iz 23 s Fadaral

law to the interpresation of the arpitroasic 383,
in cdeternining that the clauses wWere separaN#~Iroz the
underlying reinsurziace ca:t:a:.s, and iz foNaz that
the cuesticn of zisrezresentation in iceceat of
the -Trezties, and the -emedies Zor an cal
aisrecresentation, are Jquestisans wigedd\ the zcooe of

the argitration ¢lacses.®

according to Professor Voo E§é§§x!s evidence, Judse Shatz'

decision on tae nmotion to s%tay ¢

F4

seaady established "tlke

basis for an order co=sellixn e reipsurars o suczit o
arbitration the disputes bave arisen upder Treatiss VI
and ViI.® A f£inal nﬂega'will be nade as soon 23 the court =8

determined the onl ‘§£?Eizing issue, pa=ely, the a-trozrizte
situs for 2:bit<:§E§;: Thereafter, unless reve-sed, that
decision wil bindiog oo the zarfties. 3ubt ke Fedeszl
Court w§<2>' valn Jurisdiction; =2nd once the abitrators have

m:@.g

award, that award can be confirmed Ty the court.

vy igsion of the court would then be bipdizzg on all couts
the Upited Ztates. 350 it is clear from Prolazscr Voo ManTan

.:Ss\évidﬂn:s that there is ap-effective remedy iz the UpniTeld StzTes
ﬂ:__ﬂalla_fa Sued that the decision night svill nok Ge

enfn*:nunle in 1:._._.5 l:l:u:t":;r. Zut I cennot see bow that will

arises i practice. IZ the Plaingiffz lose in the axbitzasicoz,
waey are hazdly likely to zind if the award is uoenlozceaile.
if trey wi 1% 13 inconcelvabple that an IZnzlish couzt woild

iisten to an prgusent 1o $he rtoust of the Jgfenfungiy T2l Do

eroit-ozers pever sa2d jurisdietion. In any WnitedKingdoriusze__ | 2
Page 24 of 27 2
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L am convent o waiv apd see.

LY

or the Texsons wilch I nave given, I consifer $kat <np

diszute betweesn the tarties ought So te zesolved in a—erien,

I world take that view even if the aizerican Jourt Eod pos

st i

already asauséd Jurisdiction.” I 7ht it that way Desause of —
ay

-H!-'—Hﬁi.-n;i's perfectly fair point, that the Dei‘@.ﬂta' sSu=oon.

to seft aside serxvice of the English sroceedis j2as issued

before the Flaintifls' motion to stay in $hwf-erican sroceedi.

*
It wes thuys a matter of chance that J Sktasz dezlt with the

pattar before it could be deazlt m‘,ﬁ\ha:a. =ven 1Z I had teen
giving =y Judzment firet, 1 Eh'ﬂ% for the reasons ziven, Zave

reached the szoe conclusion.

|| 2ut st=v—elley had os%zual azzuzent. Ives if the

arbitration is to go jn the United 3tates, nevertheless
it would still Te 33Taole that the mpatier saould be 1iticale
ip Zogland as » 10 order that there should bSe a determizat

of the nan-d* sure point by an Zoglish cours 1o accordance

with B2zl ~aw 50 as to assist the serbitrators should theydecid

w atslies., There are three answess to that argu—ent

$‘ it i3 oy no zeens clear that an English couxt would =ol

t Zaglizh law azplies. I have azlready sail that I da ao%

@ish to exTress 2 view oo thas point, B0 I will s37y =0 —ors.

Becopdly, it is by no Zesans clear tiet the axbigrators will
nold that English law azplies. FProfessor Yoz Hehzen i b3
second affidavit hasg ziven st2ong ra22s0n0s5 to sSU3Z058, cODLIarg;
to the views exsressed oy Mr. FRUl 3JBCh0Tr, ToAaT Soe E-Teaesent

are goverpned by Amexiecan law, that Is To s&7 Sy 22 law ol

e . cich 22 e sk e
salilornis o nebrasgka, Thisdly. aven agsSucliss toe RSLIToRTOS
2 4 T 4 =1 T -y - it -
decife so 2p3ly Zaoglish law, <he nrozas > Bl -4

vay =0 sSTove =
United Kingdom
law 28 iz thes oxdipa»y way 3y calling oxpe-Page26ef2d. =iz

by an ad hee decizizz 32 S22 2::o3: 322 Camilla Cotiom v.
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".t is in prisciple untesirable that, whena sn i=sue

af English law is raised, or raisable, in foreizn
proceedings, the Znglish law to be applied E'm:m.lﬂ

not e left to be “"n?en ia the nor=al car-er by
expert evidence in the foreign form. The altermative,
of having it proved by an ad hee Jjudgment iz contested
‘proceedings tﬂre is likely to be lenguhie-, core )
expensive (they might involve apreals to the Cgurt of
Appeal or even 1:1';13 Zouse) and less cleas ﬂ&;ful
to the foreicn Court. The issues (if anjj 1ishk
law wkich might arise for comsiderationm ig zerland
ara in themselves sicple enough even tho apable of
soze debate, and entirely suitable for edsert exposition
with text books and authorities". qu;’

The argucent I anm cealing wit 6&:}& assu=es that tke

arbitration in acerica will go ahea That being =0, the
Flaintiffs woulsé have to show a g, perkazs very strong,
Juridical advantage in bringi he Dafendants before the Court
as well (a Court to which owe no allegiance and which

cannot he described a @) "natural" forum to the exelusipn,
at any rate, of tk rican Courts), thereby cocpellirg the

Defendants to i 4o sets of costs. In oy Judgsent,; the

o
¢S

Imanatex JTOTSET Z IR 10 at zage 15, vhere o=t Wilberforpa -

Flaintif’ls \SESF howm no such Juridical advantece. Ilfor kRave they

shown an@ gonal advantage other than their -atural, a=nd perhs:
fla‘tt%, desire to have the matter decided oz the hooe groumd.

*

@licatinn to set aside the writs in these two sctions.

e

e
-
4 amn

3 .
SATZS0N: My Lord, may I, in the light of your Lorishis's
decision, asd£ trat the Serv*:e of the writ be set asice azd
that oy clients have the costs?

WALI=": I don't think I can resist that. May I ask for your
Lordship's leave to appeal?

¢USZICS 120¥D: It would seen to be & suitable cese fos leave To
appeak, r Zateson. Jo you wish to oppose leave to azseal?

SATEECH: I don't, my lord. T 2z always ia the &ifficuity,
havinog acvizes the cliepts that if T coze 1n sscons oS¢ Toe
gu=—no=s - will seek %o take iy Zu~ther, of resisiizmg enyanins
oy isarnec Triend should say in the sa-e posicice

i e RERRRS S 5 “United Kingdom
USSISZ LLCTZ: 1Y seems to De o be plainly qP"aQE‘Z&*eT:Z:?"

ougtt To nova _asave To appeal, tut That iz withous :_':‘E;_'.:_".'_t: .:
Aanl dem g - P s dard e g

Tor the reasoas I have given, I would allow the Jelfendan



KR. BUEI0: iy Lord, I have 20 an.lication to zake. Iy leacmed
leader is a lisile vasaful. Thais was a —atter waich came bafor

¢ your Lordship ip Chambers. Wsuld your Iordszis certify that
the catter was fit opn both sides for two counsel?

MR. JUSZTICE LIOTD: I thizk Mr. BDateson zust be su-prised indeed

.. %o find hinself describved as beazful. It is 2 suitzble case
for two counsel; it Dust be in fact. Indeed, you have two
counsel, ir. Waller.

MR, WALLER: Absolutely. I was not about to zet Q-ba oppose.

United Kingdom
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