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:'n t;·iO 2.c tio:Js in \,hich the Plai:Jtif':s clai.::. a iecl=-= 2.-;; i:::Cl t~t 

they axe eCltitled to avoid t· .. ;o Q.uota s::ta:::e :::e:":Js-"':'=?::Jce t:-eat:"es 

I on t::te 6round of non-disclosu:-e. 
I 

j Inc.e:llli ty CO::l:;:a:Jy, to lV::tich I sb.all :::ei e::: as ":;:~O", is a :J 

1--- - -i~~~;;~~~- ~-~~;~;;--~~~;~~6 ~n -b-~s-iDe~~- i~ · O~a=-=-, ::e-o:::?S-2. 

I 

'. 

I 

Si:::ce July, 1971 l~ICO has ac-;;ed as t::te 

ce;:,tain general avi ation i:::st:.ra:Jce '::lusi:Jess '.-I::,it-:e::J ':y 0=ni 

_:..viation l"!2.!lae;e ::'s I::Jc., a co:a?any :"::Jcor;o;:'atec. i:J Cali':o;:'nia, 

and reinsu;:'ed on the London warket tll=O~~ ~!ess:-s. :;:::'=':J iler 

~are;::,eaves IT!!.i ttall ~ Co. T"!!.e 1;\·/0 tr ea ties wi t::t ·.·i~:':::t I a::! 

concer:J ed are ·~r e?ty 'n and T=eaty VI.I. 

the p e:::iod July 1st, 1973 to Dece:aber 31st, 197~, 2::J::' ~:::eaty 

VII January 1st, 1975 to Dece~ber 31st, 1975 . 

in accoriance 'Hi t::t the rule 5 of the ~erica.n ).:::-oi tr:::ion 

Associ2. tion • 

On 15th Janua;:'y, 1980 , t he Jefe:::c.ants clai.::.ed ar'::lit:::ation 

00 the ~;:,ound t hat the ?lainti':fs ~ad ':2.iled to set -;le losses 

due under T:::ea~y VI and T:::ea ty VII. ~o.- ...... 
I ... cu 

~etiti o!led t1::e ]ec.eral 1)i stric t Co:.:.. :c -u i:J ~~e·~:,a.s~a ~c= ?.rl 

f 
o=der that the Pl ai:Jtif fs lido :;roceed fO= 1Jb.·.·lit~ -,.;it:" -:::e 

i 
a.rc i 'VI'atio::J of 2..11 disputes -o ev\"ee~ tlle ~a=ties.1I Or:: 14-th 

in I-/hich to fi l e an a:JSHer . 

.. '- ------_.---_.- ._ - - ------~ ----- ._--

_ .... p--
\.1 __ .1 
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they saj- "'", ~ ... 1..0 __ "", t::::'ey ::.::;. ·.fe avoid.ed 2 ::JC" .!.'esc:'-~:"e:" ~;:e t '''e-;':)-"'e-- .......... - ~, 

and t1:.a.t they ·.vere void a'o i:Jitio. Z;J.ey also clab :' e i::l-~U=S=E!: 

of SUJ:lS a lre=.c.y paid una.e.::- the t::e3.1;ies a;:;o''':' :Jti::g, it is said, 

to about ~11 oillioo . 00 28th ?ebrua::y the ~lai:Jti~fs filed 

io Nebraska, i::l -.-;hicl::. they clai.::l substantial:'y t~e sa::e ::elief 

as they claiD in vhe Zoglish actions. 

Defeoc.aots issued these 5u=onses uode= Orc.e.::- -1'2, 3.ule 8 to 

set aside the ;';:;its io the E:Jglish ];.::-oceec.i=Gs . en 27th Z-:arch 

the .?laintiffs filed :lotio!Js iD the :'re":>ras~a 8ct:...:'t to stay 

the Defeodant's petitio~s to coopel a::oiv::avioo . 

brief in support the ?laiotiffs' su'c::litted firs'V '~ ::J.E.t the 

validity of the treaties is govern ed by ~51ish laN a nd 

secondly that the Cou=t should, io the exe::cise of i1;5 

discretioo, s tay all iurther prooe e:'iogs O:J the petition to 

compel arbitratioo, pendio s a decisioo by the ~glish Court 

whether the dispute is properly the subject of arbitration. 

Co 10th June Jud;e Shat z haodec. dowo juc.g::e:Jt on the ?lai:Jtiff' 

raotion to stay. lie held that the c;.uestio:J of "ar':Jitrability" 

was ;::;over!J ed. by :?eder a l la'l • He rejected tLe ?l~i :Jtif~s' 

¥5~eDt tl::z.t the peti ti on 1;0 co::.:;;el a::"oit::;:..t~o:J sl:ot:.ld be 

ata~{ed 0:;) the ",round of :0= :JOD co :r;e::ier:s . , 
finally disposed of the p etitio~ itself. 

the iact t ha t he bas callec. 00 the Plai::'Vif:s to file an 

lD:ely 1;0 go the s=e '..;ay as the 201;ic:::; . 

.j1.:.c.:- en t , 
- . . .- .......... - .. r 'f'" _c""_o:t..:.. v ..... ·;if}. .3 

l-I ! 
I t~e :~p; :' o.?=i:. te .si t-..J.s : o:r 2.=·oi t= ::~ .. t;i ':J:J, :0:: :;:='e.re i .5 2. .:- ·...:..=-ci.e.:' 
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therefore that the a rbitration is likely to So a~e a~, and the 

arbit::a tors ;;ill detcI':::.ice all the issues be"C;-;ee::) t::te ;a:::ties, 

B incl".lc..iQc; the ~uestio!J ""/het::er tile ?12inti':~s 3..:'e e=~i~led to 

-. • • c 

D 

. E • • 
F 

G 

H 

fr -

for non - disclosure. avoid the treaties 

___ 1_1 oO'-I~ tuxn to the English proceedin5s . ------------ T::'e iiZ'st c;.uestion 

is whetheI' the case co:::.es under any of the ~eacs c= CreeI' AI 

R-Ille 1. The Plai:Jtiffs say, ':irst, t~at the co:::-:=acts -,.;eI'e 

;nade within the jurisdicti on , or by or thrOtig::t ao 2o;eo'; tr2odiog 

~lithin the jurisdictio:J, n=ely Cha::::dler ':::aI';rea7es ',;;'i ttal 

&. Co. Secondly they say "Che cont:cacts are gover:Je-i uy 

English law. 

~~ . Bateson argued that, t hou5h the sli;5 u:Jcerlyi=g 

Treaties VI and VT1 ',-IeI'e initiallec io the US-..:.2.;" ','iay in !.o::;c.co 

iD accordance I-lith the p rocedure of the Loncon i::::s=2o:::ce =arket _ 

nevertheless t~s '.-las not an ordi"ary case of rei.:::sura"ce . 

was not a case of an insurer co:::.iog to !.oodco to lcc~ for 
, 

r~i.t:surance, :'ut of rei!1su.=ers go ing out to ~:c.. e ~::Jite':' .sta:t:s 

initialled io :c.oodo n, the cc:::t:C2octs did oot cc::e ioto e:<iste:::ce 

un'Cil '::~ICO a:.::ce~ted rei:lsu.r' e.:-s I o::::e:= in the ~ni ~c;d. 3t2. tes . 

I a::l 'J.oa-ole ;;0 acce:;; t ;-:.r. 3a tesco I s ar;-.:.=e:::t .' :t see::s 

to oe t2Zt the ~=ese~t C~3e 

sa::.e i:: Sll:' 3.DC e 0 = 

-',,":.!:I ---
.... - r. ..... _ 

- '-' _ .... \..; -
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Co::...;:aoy '".er e ::o t ,;roo I s asents out C:.:mi I s asen (;5 . If" ... c ~~s ---'''r - .... - .... ....c:.......;, 

I I'fo ud have held , cont::c=y to Hr . 

that ' they acted o n behalf -of ::100 a nd. O=i ,jo intly. 

:;Joint does not a ::cise. lior is it necessary to cO::lsic. ~ r at t~s 

sta;e "dhether the contracts are 60'"re::coed "':)y 3:J Slish la~'I. --
The next point is .. ,hether the ?lai::ltiffs have a good. 

arbuaole case on the merits. It is plain that t hey have . 

Indeed, the contrary ;'las not a::coued . 

'Ehe thi::cd, a nd to r:.y :.:ind most dif::icult :;:oi::t, is 'dhetl:.e= 

this is a p roper case for service out. For unless it is a 

proper cas e I Dust refus e leave in accor-da nce ",-lith O=::'er n, 

Rule 4- (2). I can well "J.r::der "tand wb;T the :aa i::ltiffs l-.'ish to 

have the ~tter tried in Loudo n. 3ut I have co~e to the 

conclusion t:::tat this is not a p=oper case for se=-rice o~t of the 

ju=isdiction for the rea so::s I,hich I s:a.all ::lO\'1 :; ive. 

~ the first ;lace the t=eaties undouo ted l y contain 

a r bitration clauses pro'nding for a=bitration i::l tl:.e ~nited 

States. I t is true that there is a d ispute b ecween tl:.e ;a=ties 

a .::q-vo \'/he-vher the a;::ce ed sit us fo r the a ::cbitratio :l is Cal::.':crDia 
, 

or ~:;eb=aska. This c.e:;.ends 0:: "dhethe::c the releva::t arbitra tion 

wo=dioS is that c ontained in ':;'reaty III or Ireaty 7 . 3ut t1:l.at 

is a dispute 'deich can a nd will be r esolved i::l the fullness 

of ti:::Je ''Jy Jud~e Shatz in the Distr-ict Co • .:.rt of :~e'o=a ska, to 

j 1.U' i.s=.icti cn ·'~ ~n.l.·:; su - -i~~e~ ' ~ --~ ~--~~ _. see 

. "~ I ~-- -- ' 
1" .-' ' r"c" ,'c ,l'\7 

::;:,.,... .,.,-, .!..Jt..:. . l 1975 ~.,3 , v . Geo::rosc::: 

:t is is as i ollo' .. ;s: 

... 1: .~---.... 

1 -c:::: t the a ='::ritr2.::ors cann o t e': f ec1;i vel:; c.is:;:ose O
f' .... ..... ;::) _ v __ 

HI ;o:..::t on ::lc::l - c.is :::los~e ;oes t o thei= 
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If the a r ·oit::'2.tors decide th2..~ "!;b.e co:::rt::::'.:l.ct3 2o:.:'e 'f,ro .:.c.:::~:e 

a - ''' ~'' i ~ i~ S"io.' \-;ill -De ~-"a;" the co~"~~~"s ~~e -"o;'>e' ( ............. , ..... "" ...... ~ ,_.J.,...... '-'_ \J ~ ...... _.;..,........ ~ c..v _ ..... a. 

This -,[ould =ean that they never ::::.d. ~"-'-=isc.iction 
-+ ---- •• -- --- - - - -_ ._-_. - - -- • • - . -

to cake their al-;ar-d in the first place . It is a funQ~ental r u 

of ::::Jglish la\-; that an ar-bitrator c?nnot c.eter-=i:::e !:is o\-rn 

ju::-isc.iction. That is \vhy -'.-(o.en the a rbit=ation 2.§;r- ee=ent is 

itself iwpeached, the courts -I-jill grant an i:::~u:::ctic::J to stay 

the arbitratio::J , even if the -effect of i3~ eac~i:::s t~e a6re~~eot 

wot:.ld b '~ to oake it Yoidable, not void: see 3e::J :., Co=::any Ltd.. 

v, :?akistan -::'dible Oil Cor- :: orat i o::J Ltd. . ~er :'ord :!Je::ni:::§i 1-; .3.. , 

quoting Kitts v. r:oore L1895J-1 '~ . 253. 

)") c ._.o'-''''(\ ( C'I ~ Si3ilarly no a;vard of the arbitrators ',.;o-..:ld be e:::::o=ceablE .. .-..--- ...... ,....- . 

• • • 

in L:Jgland lmder Section 3 of the ft~bitration Act 1975~ sioce 
D ----- --- - - - - ---.-- --- -- -. ... - -

the cer::tral dispute as to noo-disclcsu.:L'e is not "a di!::e=ence - -
ca~able of being settled by arbitration" withi:; t~e definition - -- .- - . -' -----
of "ar-Ditr-ation agreeoent" contained in section -- -- .---. - -- . 

7 of the Act. -_. __ ....... --- --

E 
These are for:ridable aroll~:rents. 3ut in ;;!y -n.e~'; tl:=y 

founder on the decisioo of the C01.:Xt of A;.;eal in :-;=.c:::e:::ie= 7 . 

:2eld i a L1967J 2 ~, 590. In tha t case there -,las <:i:l i:::su::-a:::c ' 

pchi c: y \vi th a clause in it ";hich :;:rovided t2 tall c.i s:;:-..:. tes 
I _, , 

F a~~s~:::g <lnc.er the :;Jolicy s£.ould be subject to t~e e::c2.:.:.sive 

H 

jurisdictioo of the Be16iao Courts . Iosurers sou~~t to avcid 

the policy on the gr ouod , ioter alia, of non-disclos-..:= e . It 

-da:s argt;..ed. ~hat the question of !J oo - disclosu=e *,';2,S :Jot 2. c.is :;)''U .. -

clat:.s e . · .... -a. s rejected. ~ord S2.ic., 

HI caD 'dell see tcz.t i.: -c:::e iS3ue \'l2..5 :·::::e~i:.;:= i:::e=e 
e-re:: ~d bee!:) 2..ny :::: ~ :Gi;::,a c t a -: all, :!. s for :"::s:;:=..:::ce, 
i.~ tce:::' e ',r~s e.. :." 1.ea of r:O:::l es t fc..c~"",:",=, -=j,e~ ~:::~ 
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',ihether O:::le of thE: leba1 :'!)::i:'e!J~3 c ::' c:::';.=:;.ct~=istics 
of the co~tract of i~sur~~ce ~~ t~e ~::eseo~ ~~se is ~hat 
the '..lnd.e=T.·;::ite:.~s are entitled -:;0 ::e_t::::':".::..-:e :0:: t:J.c 

, }loq- di,sclosure of the l-a::t ic::l=.x IJ.cts ',;,"ic:::' 7i::"ey allesed 
,ha',/e Dot 'Deeo disclosed :::t.:.st :e dete::=i=ed. -'Y,;' 't::"e ?::o;er 
law of the :policy, which is Be l Giao 1:;.'.-/ a::;d. Dot ::::Jglish 
lal1. So~ he:: e agaio the 3elGiao COtets, to ~';h~ch ti,e 
parties nave eX?ressly a 6reed to s~b~it t~s ~i~d of 
d, i. s? tt t-e,-i-s----crfo'r tm 'c 0 :i'" e n i eo s • " 

It s ee!:lS to oe that io l'!ac:,~eoc.er v. ? elc.ia t::"e Co,-,=t of A;:::;;eal 

has decided at least two things. Fir~t, that a dispute ".-I:'ethe r 

iosurer's are eD-vitled to avoid, or !::a...-e a'roiied. fo:: oo;:)-disclos;.J. 

is a disFute 'uDder' the contract; seco~~lJ' t~~ the effect 

' of oon- disclosure, if established, is DO~ VO avoid tne co~tra~t 

ab initio, so that it beco,"-es as if it !:.ad ~eve:: ex:..sted, "out 

001'.1 that it ceases to e:dzt fro':::l the ~o::!euv 0;: avoida~ce . 

10 the ? ,!"esent case the laDb1Ue;e 0;: t:o.~ a::'-ci ".;::a tio~ clause 

is eveo wider thao the foreigo jteisdict:"o:l c1at;.!;e in ;':acke:c.::e r 

v . io'eldia , si:::lce it covers ".Any oontroversy 0:: c1a:i:::l ,,-rising; 

out of or r'elating to this A.;::ee:::leDt, o r tl:.e o::e",c:: t::ereof ... " 

juric.siction claus e and. an a r 'oi t=a tio:) cls:u..se . ~or tb.e 

foreig~ cou::t caD assert jurisdiction i::r~s~e c~i7c 0;: CO::S6Dt, 

I'lhereas aD aroitrator' s j uri,se:i cti oD is 2.1',';a:1s co::se::s1..:.2.1. 

r '-"hat ',{0u1d :;: r ~ se:lt 2. real di!"!"ic-..l:i.ty i:: t:::'e :;:::ese::t C2.se ~f t:::'e 

~ff -=ct ~~ non - ciis closure He=e ~~~ t£:: co::'t=::.:::; ~:7== e;·::".s:;ec..o 

3~t t~at is ~ot so. 

~e~ ,:, -,- ., i ..... ;""' ,- 'r~e-"e~ ...... '-'----.4 - -0 "- ... - - ':;e=e 
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2.= :;it::-3:CO::S cannot d.eter=ine "t::e:'= 0:'10 ju.=isdictiv:J. 

a:-e ::lot de t cr::i:::ing t:neir 0-,;:; j uris.:i.ctic::l. '~heir j~isdic tio!:! 

CO::ltract. 

I do not thi::lk that the=e is a:lything in the d~cision of 

the Court of ..l.:i?:i?eal in Dal.r!lia iJairJ Tndustries Ltd.. v_ !Tatio:1al 

Ba::Jt: of :?akista:l L"197W 2 L.a, 223 ;-:hich is contra::-:! to the viel-, 

which I ha-J'e just e;~ressed. In that case the cou::-t ',-:as deal:':J€ 

-,-lith the effect of subseq,ue:1t illegality, '.-Ihic::', like J=aud, 

raises diffe:-ent conside=aticDs . In the ; :-esent case I ~ 

dealing ;'Iith the rigi:l.t of the reinsux er to e lect to t=eat the 

contrac t as at an end, 'dhich, as D;?'OC :{, L.if. sald i-B- ( '.0') 
i:i~~r .. --"~ :;;'e ' g;a, is an incident of the cO::lt=a~t itself, ;o.nd 

sinilar, in that =espect, tothe =ie;ht of a party to elect to 

treat a contract as havi:J6 been repudiated i:J the cou:-s~ of its 

per::orwa.n.ce. 

- N- so fa!; I have been considerins the Question of 

a:-titrability as if. Z:Jglish la-,,,, a,?.?lied . i1r . ',>,aIle:- ar;;ued 

sp= enuo'.l.sl~- that ::;::J51ish la':/ is the .?roper la,l of the contract, 
• 

Of at any =a te ti:l.e la;'1 by ylhicJ:. I ::.ust c.et;:;r::.ine the effect , 
of nO::J-disclosure. The oain arsu=e::Jt in favour of Z:lglish la;-I 

is ti:l.at it is ti:l.e ,?lace where the co:::tract 'tlas ::ad.e i:l 

2.CCO:::'2..DC e .,':'1. th t~e ;r2.c tic e ~:, =e ;;2.i2.i:g i:J the :::"o::c.on i=st:.:'2..:JC e 

.i!i..a= ~: -~ t • : It''cl':-;'' ~-"' e~~ --<; -- ,- " -- " c -o~s -'In.' ;c-.., .." ..... ~4c.....J. \,I..... - -.;;; --J \.I.... .1...... .... _ , .....-

of -";oitec. 

I ~c ~ot t~~=~: it is 
---------.---.-------~ - . 
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2.S to -.. ;nat la';l GOY:;I'!Js, a nd .:.. =obC2.o1~l bet-:e:: I sho-..:.ld ::;ot. 
- ;--- '- - --- -'-- . 

On the assc:=;tion t1u t .:nt;lish 1e: .. , applies , I a::l c1-=3.r th,.!t 

A the ::::arties i:ave chosen to suo::Jit thei= disput es, incl;;.di;:S 

tl::.e dis:;?ute as to nOD-dis~losu=e, to a,:'Di tr,,-tioo i::J acco=:'2.:::ce 

. with the rules of the A=.erican A=bitratioo Association . 'I:::tat 

i$ a strong reasoo for refusing leave to se::,ve the Jefendaot3 ~ 

B of the . j UZiSdicti~l 

[But there a~'e othe~' ::'easons as lvell. - --------- It see~ to me that 

cooveoience points in favolll' of the disputes ·ceing deterni ned 
-<--- . . _ ...... - - --

. -
in the United 3taoes rather than in ~~land. The great bulk of 

c 
the docU::Jents that are or =ay be relevant are in the un i ted 

States, includi :::g all the doca::Jents relating to the UDce=lyi=s 

i nsurances. I 1o{0uld also cocclude that t!J.e ::ajority of t he 

wi t nesses are in the 0nited States, and in p2rticu1ar the 
D . -- .. . - .- .:<:. 

Hi t ne sses froI:. C=r.i .. It is t~Ue that r·:r. ~i.nn,--o-f -?iessrs . 

he could not be compelled to 50 to the United states to give 

E 
evidence if he is UDvlilling to go of his O1ro accor d . But I 

see no reason ·."lhy his endence should not be taken 00 co=issio 

Tb.e:.-e is SO:::le c.isag1:'ee..:!ler:rt i::l the evide!:!ce ·dn.e~her ~:..::Je::,ic2.n ---- --- --- -- - _ . . ~. ..-- - .... ---.- ~--~ -- . . ..... , - ....... --~.-. 

COlU'ts have an~' :: ower to issue letters ::'o;atory i::J aid of -r-.. --. - _ .•.. -.. --.-. _ ..... ,. . ..... ---- - - .-.. - .. _. .- - .. . -, . 

F procee~inbs beiore arbitrato=s . But I accept o!J.e e~jence in 
- ~ ... . __ • • •• _ ._. ___ ___ _ ____ 4 _ _ _ _ _ • ____ . -:--_ . 

, 
r-;r. iial d ' s sup;le!!lent?.l affidavit o!J.a t i:J pracoice t!J.is c.oes 

no~ c~ e~te an7 difficulty. I 
s. r So it see::.s to ce that there 2Xe strong =easoo s why I 

G s.b.ou~d. exe:=cise ::IJ d:'sc:'etion a G2.i:Jst ~=2.nti:J ~ lea.ve ir: 

t;.:Jless 

--.- ~-- . ~- -

H Jud;e .3btz . 
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:;: C3. .... e t he e-.i.c.er:ce of ?::::of ess o= 'To':J ;·:ere':J 7" ~ ' . ~ _c.:. .• 

SC~vol, ~'/:'105 e ::'ept:.t:. t2. o :J in t~is '::"eld is, if I ;::2::/ 53.:l so, 

11 0r ld- \·Iide. In ~arab::,a~ !:J. 28 of ;-:is afiic.avi t =::,o':esso= -To::) 

;-,~'ren st3.tes !:.is con;::lusio::) a s follo-,"ls: 

"I have co::cluded t!l.3.t the t;nited states Ji.s-v::'ict Court 
fox tile dist::oict of :!:le"oraska ~ . ..,as CO:A:'rect i:J z.p.:;Jl;:;r:'!:le; S'ede!:?.l 
laH to the int erpre~atio[J of t~e a=oi~=.:l-:;i c :J clauses, 
in c.et eroi::)ins t!:J.at the clauses ,·jere se?a=,,::Jle ':r03 the 

. uoderlyi!1g :oeio su=a:Jce co:n;=8.C ts ~ and i:J !:'Jlc.i.::; t=hat 
the c uesvion of ~isre ':Jresenta-vion in the i= ~uc e=e::)t of 
the ··~re3.ties, and the- =e:::ledies ':or aD;:,' s-..:.c::J. 
oisre;; resenta ti o::l, are Q.uesti0::lS \·1:' thin the iO CO?e of 

. the ar':Ji tra tic::: clat.:.ses. I: 

Accordi!) s to ?!'o i essor Von ,'lehrer's end.er:ce, Judse Shatz':i: 

decision 00 t::J..e notion to stay bas al=e3.dy e s,.t3::)li.s~eG. II tt.e 

basis for an order co=? ellir:g the reiosu=ers to sUD=it to 

axbitration the d.is? utes t~t have arisen unde::" '::::eaties VI 

and VII." A fi;:)2.1 o=d.er \·;ill be oade a s SOOD as the co'..:::'t ::.as 

deter~i::led the only re32.ioing issue, !J~ely, the a~?ro?riate 

situs for = b it=ation. Thereafter, unless ~eve~sed, that 

decision will be binding on the ~artie s. 3ut ';he :?ecie=z.l 

C01li't will retain jurisc.iction; and once the a::"'Dit:!Cators bave 

oad.e thei:!C a 'dar,d, ti:.a t a-da=c. can be con':ir".::ed. -:;'7 the court. 

'I';:'e decisi o::l of ti:.e c ourt '.-/ou.ld then -D e bi:::ci:"=; on all CO '..:.:::'t5 

in the Uni~ed s tates. , 
evidenc e that the=e is an ' effecti ·J"e =e1:led.y :b ~:i:::.e "Cni-:ec. 3t2.-:e .s 

that tbe decision ni~ht 
.--.- -

enfo= ceable i::l t h is ccu:::try . 
'-- - - . -- ---- - ---- - - .. - - - . 

Dut I cannot see !:O';l tC.a"t ;.;ill 

a=ise i~ ~ractice. 

:;:f t i:.ey ' .. :i n, 

2. S ~e sai d r."{"-- ~ c.- ;-.. ..; ;=:'l ---...I _ _ ... . ___ _ ___ _ 

I I ; '-l 
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_ al!l coctent to ~·!2.it and. see . 

J 

I ·\'Jot:.ld take t~n t vie','j even if the .. ~e=ican Co....:::-t !:'.r!.d DO~ 

_ ..... /00 ---

- -·-----·--aheadyas-su:.::.e-d - J;lX:[saic tion .-- r ; ut --it -thit ;:;ay -oe ::-.i"U$~f · · bi"­

i4p. 'N's ll"" E pe::-fectl:r fair poin t, teat the Jeie:J:i2.!lts I S'!..l.::.:lO~ , 

B to set asiie se=· ... ice of the E:lglish ? =ocee:'i:::;s ;·:as issued. 

c 

D 

E 

F 

G 

before t~e ?laintiffs ' ~otion to stay in t~e .~eric3.n ;rocaedi. 

It '.'las thus a ::latter of chance that Judge S]:.a:z dealt -<lith the 

oatt ~r before it could be dealt ~"h here. ~Ten i~ I hid. been 

gh-ing ::::.y ju:iSrlent first, I should , for the reaS ODS ~i7en, 2-...e 

reached t~e s~e ConcluGio~ -
..;:, iGut ~i 'dalJe1b.ad one fi!Jaly'=gu;;:~nt. ~en if the 

arbit::atio:J is to go ahead io t~e United sta~es, ::!eve::,t:::'eless 

it ... :ould still be d.esiraole th3.t the ma tte= s:::'o~:!.:i -ce liti ,-a::'.e . - _ .. . - . ~- .- -
in ~51and. as \iell, i!J o=der that there sho:.tld -oe a deter::lin'at - -- . - - .-.... - - .. 

of the non - disolosuxe :;Joint by a n :::nblish Oo-.:.=t i::l accord.aDoe 

vlith E:::glish la\'1 so as to assist the arbitrators shou.lc. theydecic. 

English la\'/ a:;>; lies. 

Fi=st, it is 'oy !JO ::.eans c lear tXlt an Enblisb. cou='c ':lould :::'01 

rtb.a t ::::051ish : altl a;~li es . I have 2 1r eady sai2 t~~ I do ~ot 
r 

I • -;",ish to e:q:;:ess a v:te,·[ on that poi:::t, so I ',;ill S'2.7 ;::0 :!ors. 

Secocc.ly, it is by no ::lean s clear t:c..c.. t tb..e a::'·:i:!.. ~=2. tc::'s ':Till 

hold. tb.at :2:Jglisb. la':1 a:;:~lies . P:-ofessor 7 0-:1 ;';eh='e::l in 2is 

l a-,r , that la~'r o~ 

::ali:o~nia. c::: :; e~rasl:2.. . 

.... ... . - -. _ _ .... _ ..J • 
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. • - "!. ... 
:11...:.. ~e=.:. o::-:::. e La 10 at _=B~e"5 '·'~ere tJ " •• • ~ -

sai':' : 

":t is ir. pri:1ciple un::esira;,le that, :<he::. ~:l issue 
Of -::--~ll.· s" la'" ;s ~~'sec" or ~" 'sa""le ; ~ ·-orel.·~ _ - .. .1.0'" .... - _~ , __ ..t.. ... _ , ..... -... _ !::"" J. 

procee:iin5s , the ~glish !ai'/ to be applied should 
not ~e left to be proved i:1 the no==al =ar:.er by 
expert evieence in the fo =eign for~ . :'he alter:J.3tive , 
of havinG it proved by a:1 ad hcc juds=ent i~ contested 

" " --~- - ----" "- "proc"e·ed.i::lGs· tere"' is likely to be lengthier ,"-;::ore "_. 

I 
• 

, 
• 

B expensive (they cisht i:1volve appeals to tte Court of 
Appeal or even this ~ouse) ~~d l ess c:ea= a~c help:ul 

c 

to the fo reign Court . T~e issues (if any) of ~Elish 
la~/ ',;tic h :c.ight arise :or cC:'ls i c.eration in S'"itze=la.!ld 
are in thenselves sicple enough even thou~h capable of 
SO::le debate , and ent irely suitable for expert expos ition 
with text books ar.d authorities" . 

The arr;w::ent I an dealing ,tli tt here assu=es that the 

arbitration in ..:...cerica will go aheac. . That bei::g so , the 

Fl aint i':fs would have to S!:lo ..... a strong, pertaps ve =-J strong , 

juric. ical advantage in bringi:'lg the ~efendants befo=e the Co~rt 

D as \'Iell (a Cou=t to \;hich they owe no allegi~"!ce a:1d which 

E 

F 

G 

r:R 

ca=ot ;,e descr i;,ed as the "natural" forum to the exclusion, 

at any rate, of the _~eric~"! Courts), the r eby cocpelling the 

Defenc.ants to incur t";lO sets of cost s . In oy ~ue::-ent, the 

Flai..ntif':s have sho'tln no such ~uri::'ic al advan'.;ase . ~ror ha-.re they 

shOio/!l any personal a :i"lantage other than thei= ::a t1.:.=al, ~d pe=hap 

flatte=~b ' des~re to have the ~atter decided on '.;he hoce S=o~d _ 

?or the reasons I have given, ::: '<Ioule allo''': the )e:ence...:: 

apJlication '.;0 set aside the ',>'rits ir. these t;·;o s.c;;ions , II, 
l ~ 

3.·tI1:::SC1
: ,:: :-:y ~o::-d , ::lay!, in" the light of you!' I.or::s::i~ ' s 

dec i sion, ask ttat the service of the writ be set aside ~d 
that ::ly clients have the costs? 

1".R 'dALEn.: ::: don't think I can resist that . rlay _ ask for :;-ot:.:!:' 
Lordship's leave to aFpeal? 

,,!? .7l'S?IC: ~:'CD: :::t 'doul:' see:J to be a suita":::le :s.se :Q= :eave ::0 
appeal , ~r 3ateson . ~o you wish to oppose lea?e to a??eal? 

E3 ~\. ·:s£C:~: : -:'o:: 't, =:' :L.o!'d . I a:= 2..-',-la:,"5 ~:l t~e :' :"f:i ci..::'~:" 1 
havi~g aev:"se~ t~e c ~ie~:3 t~at if ~ co=e i~ seco~~ ~~ ~~e 

H "'u-- c .... c:: - •• ~ ~ 1 -ee " -0 ~ a/.::I ~ - -.... ·· ---~ ""'e~ 0·- ...... oc~ --.; -- - " .... -.-._,; ..... -- - --- .... . \-...... ~ ,... .... I", - ...... _ .... _'-_ ... . ...... , ......... _ .... __ ... . . .. s ~ . ....... ---~ 

.. . - , , ., 

~y lea=~e~ ~=ie~~ s~o~11 say in tte sa~e pcs:~~:~ . 
::.-s:::::: :"::'C~'::: I~ see:::s -: 0 :le 
O~;~: ~ :0 ~a?e :eave :0 ap;eal, 

+-,... OQ. :)lair.' ·- ;::. ,....o::Is~ · . ·",,~ ..... o -:~t..:.. ....... ... - - __ ~. .. ... ..... - .1 •• _ _ _ ..... 

~ut ~~at i s ~~:~~~~ ;=e~~~~ce 
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.. \ they 3.Xe e::Jtitled to avoid t-,-;o q,u.ota s~=e =e:':Js:':'=2.::Jce t=eat:'es 

00 t~e grouoc of ooo - disclosu=e . 

i IOc.e:lIl i ty CO::l:;:a::JY, to 1.,.j,icj, I si:l.all =ei e= as "::::::0", is a:J 

1---- - -i~~~r-~~;~- ~-~~;~;~--~~~;~~g ~n ' b-~s-ilJe~~" i~ - c;:.~:::::, :;e-:)=~~·~. 

B Si:::ce July, 1971 l~ICO has ac<:ed as t~e "fr::mti:J; co::.:;:a::Jy" ':or 

• . ~ 

• 

• • • 

o 

E 

F 

G 

, -

ce:;:taio geoeral aviatioo i:::s1ll'a:Jce '::lu.si:Jess ':l:::"i t-:e::J ':;y C:::ni 

_.:..viatioo l'!3.!lae;e:::"s I:Jc., a co:a:;:any :'::Jcor;o:;:atec. i::J Cali':o::'oia, 

aod reinsu:;:ed 00 the London oarket t~o-..:.~ ~!ess= s. C=Z:Jiler 

~a.rb=eaves Ifni ttall e: Co. T'ne t1-l0 treaties wit~ -"i~:':::j, I a::l 

coocer::Jed are :I:reaty "VI 3.!ld T=eaty 'TIl . 

the pe=iod July 1st, 1973 to December 31st, 197~, a:::i ~::,eaty 

VII Jao~ary 1st, 1975 to Dece:aber 31st, 1975 . 

in accor:i.aoce 'Nitj, the rules of the .ri.r::ericao _';'::'oitr",tioo 

Association. 

On 15th Jaoua=y, 1980, the Jefe::Jc.aots clai::.ed a,r·:)it;::'2.tic!l 

00 the ~rouod tnat the ?laiotiffs ~ad ':ailed to set;:le losses 

due u::Jder 7:::"ea~y VI aod T=eaty VII . 

~etitio!jed tl:.e :5'e':'eral :Jistrict C01..4rl: i:l :;e"::;:'2s:-{E., ~c= 2.0 

f 
o=der that the Plai~ tiffs "do ; r oceed fO="tll'o1it~ ·,·; it::. -:::'e 

; 
arbi~ratio::J of all disputes bet\.;ee!: the :;:a=ties. I, Or: 1-1-.th 

in '·/hice. to file an a:JSHer. 

:0::: ~e? .. :re to 

.,- -------------- ------
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G 

.. ".,.", tMr .. · , • ..- ' ~ . ~ Ii or- ,~ 

t:::ey saj" t!l3.t t::ey :":?.7e 2.voi-:'ed a:Jc!.. ,. Q- .... .: ...... ..: .... ..; _ .... .::. ..... -...J-.-c .... ~='e .I... ~ "e":l-';: ~ s "-' __ 1.1 .... - , 

and tt.at they ',,,ere void a-o i:Jitio. oey al.:o clab ::' e i.::."bu:'s='G:: 

of SUI:lS alr e::.c.y paid u::Ja.e::- the t::e2..ties 2.::l0''': :Jt:':::i;, it is said, 

to about ~11 nillion. On 28th :ebrua::y the ~lai:Jti~fs filed 

i'n Nebraska, i:J -,.;hicl:~ they clai.::! substaotial:y t~e 5a:::e relief 

as they clain in the Zoglish actions. On 19th :':2..rc!:. the 

Defenc.ants issued. tJ:.ese su=o::Jses under Orde:: 1'2 , ~ule 8 to 

set aside the i'cits in the E::lglish proceed.i:::i;s . 

the .?laintiffs filed :lOtio:Js in the ~rebras;';:a 8c-..:=t to stay 

the Defendant's petitions to conpel a::bi-;;::a-;;ic:J. In their 

brief in support the Plaintiffs ' sU-:J::J.itted firs-;; tlit the 

validity of the treaties is gover:Jed by ~glish laN and 

secondly that the Court should , in the exercise of its 

discretion, stay all furthe= proceeiings O:J the ,?etition to 

compel arbit=ation, ,?endins a decision b7 the ~glish Court 

whether the dispute is prope::ly the subject of arbit::ation. 

Co 10th June Jud;e Shatz handed. do;./O juc.e;:::ent O:J the Plai:Jtiff' 

;:;).otio!J to stay. lie held that the suestio:J of "ar'oi trabili ty" 

was ;over!J ed by ~' ederal la'l . lie rejected tee ?l~i~tif~s' 

'¥5-..::l!ent tl:.at the petition -;;0 co::::;;el a:: 'oit=at:.o::; s!:.odd be 

atayed 0:) the ; rour::d of for'..n. :lOD cc:r.;e=i~r:s. , 3t:.u 2e !!.as :ot 

finally disposed of the p etition itself. 

the fact t~t he has called. on the Plai:::-;;if:s to file a:J 

is 

li;';:ely to go the s=e :'12-7 as the :::.o-;;ic::; . 

.j 1;.;:::- eo t , 
- , , 
:'e~~S:'O:: ' .. ;2.3 sa~c.. -}o, .... t ..... "-·e 0 ,...,1-.. is-''e ..... --r: ::: ; ~; -- ..... r. -_ I"I~ I.I-=--- . ~ v' .:I1..i.. _ e ____ ~::: -. __ 
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, .. --- • ~-. ' 1"' ... ."".. 

,- . ' ~ - . -~~e-o n ~.:l' " t ......... -=nc.· 1 e .... ·.: , ..... - .... o"::l -.re- . - ",, ': "'--a" -; .=>~ ",, ::::J \.I _ \,,;' '''-_ _.I.. _ _ _ 0 - _ ...... If .::;, , ' , _ "" v _.....:. 

Co=-;.aDY · .. ~·e.r e ::ot i;rCO I s agents 'out C:::ln i I s a;en t5 . 

, 
A I t'/ccid nave held, contI'a.!'Y to Hr . 3atc.so:l I S a=;-..:..::.ent, t:-:tat 

B 

-' 

• e ) -• .....-

D 

F 

G 

that ·they ac ted on beh8.lf - of ::ICO and. O=i ,j ointl::r. :Sut tll.e -

point does ~ot a::'ise . :iJor is it nec ess9or:r to cO:lsic..::r at this 

sta.;e 'dhether the contra cts are 60-,r~=ned ";)7 :::;:J;lish 190·.-1. -- - -_. __ .. -- --- -- _ .. _,- ---' 
The next point is " hether the Plai:Jtiffs have a ¢ood 

a r bua";) le case on the merits . It is p lain t~t t~ey have. 

Indeed, the cODtrary ;',as Dot a::'5ued . 

-rhe thi::,d, and to r::::J 2 i:Jd most dif':ic1;.lt ?o i::t, is \'/hetl:.e= 

this is a proper case for service out. For unless it is a 

p ro?er cas e I Dust refuse leave i:l ac co=dao ce ;'o'ith C=c.e= :IT, 

Rule 4 ( 2 ). I can '",ell "nde::, ",tan'd w!J;f the :aai:l tiffs liish to 

have the ~tter t=ied in Londo n. ~ut I have co::e to the 

concl"sion t!:lat this is not a proper case for se=.,ice O".lt of the 

ju=isdiction fo r the rea so::s " hich I shall :l0\'/ 6 i v e. 

~ the first ~ lace the t::'eatie s ".lodoub t edl :r cODtain 

a rbitra tion clauses pro'ndin g for a =bit=ation i:J tl:.e e nited 

States . It is true th2."i:; there is a dispute 'oe-c';;een tee :;:.a:.'ties 

a s Ft o ',/he;;her the a;r eed s itus f or tl::.e a='oitra tio :l is Cal:'':c::'nia 
c 

or ~:;:; eb=as ka . T::J.is c.e:;,ends 0::: 'r/hether the releva:::t arbit::'at :'on 

wo =di r:G i s tha t cODtained in '2:reaty III or I reaty 7. 3u~ t:-:t.at 

is a ciispute 'tItich c a n a nd Hill be r esolved i:J tl::.e ful~ness 

of ti::Je 'Jy Jud;;e Shatz in the Zlistri c t C01;.rt of : jebr:=.ska, to 

~ u.r i.s':'icti\)o ·-~ l.· n.L·:; SU - -i~~~~ ' 
~ -~ ~--~ ~¥~. .:See 

:':':)1'"' T"7 v. Geo::rosc: T:Jte:':J ~ -:;i 8 ~~l Lt'::. 1975 ~p , 726 . 

J r.1 .. ---- ' .:.. ::lC::'e fo ::-::id.?:le o'Dj~c tion is a s f ollo',;s: r ./ ' f~'" (.'..",:';,,1. 7 i ~::.Z:. t 

Hi , 3i~ce the ;o:"::t on ::Jo:) - c.is:.2.ost:.Xe ;0<:5 to t~ei= O~·j:! .: ....... ..; -..;..; .... -..: -
V !..- - .=! -- .... oJ _ _ _ , 
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•• • • 

A 

B 

c 

.' -~ .. 

If the ar"oit:!,,3.to=,s decid.e the.'"\; the cont::.:lct.s a.=e vo:.c.:::~:e 

a-.. la=c., it is ~a.id, \'till -De t~t th.e coot=z.::::ts a::'e a-';o:":"ed 

This ~rould =ean that they ::lever 1:.::.0. j:.<.=isc.ictio::l 

to r:ake their award in the fixst place. It is a fU::lcia:::e!ltal :'u 

of 3::lg1ish la',1 that an arbitrator cannot c..eter::i::: e tis 0,·10 

jtL:'isc..ictioo. 

itself iwpeached, the C01ll'ts ',-fill graot an i::Jju::lctic::J to stay 

the arbitration, eyeD if .the effect of ~;eachi:::s the a6re~~e!lt 

wot:.ld b <~ to nake it voidaole, oot void: see ""eO) 2.0 Co"''::a!l] Ltd. 

v . .?a:<:istan "'dible Oil Cor'::oratio::l Ltd. ::le:' :'ord !le:::::li::l§; ;.;.3.., 

quoting Kitts v. r;oore L1895J 1 .~. 253. 

\i c <.</·I"T\( C"\1~ Si.:J.ilarly no a;,ard of the arbitrators · .... 01l1d '::Je e::l':orcea'olE 
"'-'--"'-~" '''--''' . 

• • • 

in ::;~gland lillder Sectioo 3 of the )~bitratio= ~ct 1975~ si!lce 
o ~--------- -- ---- - ..... -

the cectral dispute as to oon-disclcsu.;:.'e is oot "a dif':ere!lce - -
6a?able of beiog settled oy arbitratioo" withi::l the defi=itioo --- -- --- - . _. ---- - _ . 

of "ar·oit:::atioo agree.nent" cootained in sectio:l 7 of t1:.e Act. ---- .- - -.- ---_. ' -_._ . - - -----

E 
These are for.::lidable 2.:' o u.:::reots. 3ut i:l ;;J.y -ne;'1 tl:.ey 

founder 00 the d.ecisio!l of the COt:.1.'t of A:;>:;:eal i:l :';2.cke::::ier -;. 

?eld.ia ~1967J 2 ~, 590. 10 that case there 'olas 2.:l i:::su;:oa :::c · 

p61ic:y I,i th a chuse in it '.-Ihich pro'.rided t2:l2. t all tis:;::'.: tes 
i 

F a:Hsi:Jg unc.e= the policy should be subj ect to the e:~c2.:.:.si '.re 

H 

j1ll'isdictioo of the Be16ia!l C01ll'ts. Insurers sou~l:.t to avci~ 

the policy 00 the gr ound, i!lte::: alia, of non-disclost:.=e. 

:'Ias argc;.ec. that the ~uestioo of ::loo-disclosu=e ·.i2.5 :Jot 2. 

claL:.se. ·, ·.~s .::'ejected. 

III C2.C 'dell see tc.2.t i.: t!l'9 issue ','/2.£ ' . ~ ' ... O·-,..,:l ..... .. _- '-'---

said., 

e"le:= :::.ad. oee!] a q:r CQ!!'t;=s.ct a~ all, Q.S :for :"':: s -:; ::;.::ce, 
;-'" · re ...... o " 1 ':"' ''.:' ::l . ~~::l' 0' .... .,... ,..., '" e.::.7': fc. ''''7:~:-:-, ::j,e""l_ :;=::3 __ ~~ __ . _~ ~ ~ _~_ _ w_~ ~ __ ~_~ __ 

--

~is;n.;: 
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_.' " .... - ~". 

2.5 to ·,.;nat 13: .. , Gov:rDs, a nd ".roc2.blj' bet-:e:: I sho-..:.ld ::ot. - ;---- --" ----. - - -
OD the aSSll::.; tion tmt :::Dblis:a la'" applies, I a::J. cle3.r t:a,.lt 

A the ; arties i:ave chose::J to suc:::Jit thei:: disputes, i::Jcli.4di~S 

tc.e dis:;mte as to ::Jor:-dis~losu::e, to a='oi tr:l.tion i::J acco::::'2.:::ce 

. with the rules of the ..cerican .A.::'bitration Association. 

i$ a strong reason for refusing leave to se::ve the Jefecdants ~ . 

B of the . j UI'iSdicti~l 

\But there a:re other reasons as ';ell. 
-.----~ 

It seeos to me that 

co.nvenience points in favour of the dis:;;utes oei::Jg d.eternined 
~--.- , - --""'-- ' -- . . 
in the United 3taoes rather than in ~gland. The ;::eat bulk of 

c 
t:ae docU:::Jents that are or =ay be releva:::t a::e in the united 

States, incli.4di::Jg all the docU:::Jents relati::Jg to the underlyi=s 

insurances . I ,..;ould also cor::clude that the =ajoritj' of the 

wit:::esses are in the United States, and i::J particular the 
D . --- . . - ~----

Hitnesses fror:: C=;:: i. l ob is 

Ci:l.and J er, rla r;;~ea-"e s, '.Jb itt-al:k &: Oer:l!'erry is i::J :=:ngl2.nd, and 

he could not be compelled to bO to the United States to give 

E 
evide!lce if he is UD~'illing to go of his Olro accord. But I 

see no reason '.-lh y his evid.ence should not 'oe taken on co=issic 

T:ae::e is sO:::J.e c.i sagree.::!!ent i::J the evideDce ;·:heoher .:..:::lp::ican ------- --- -------. _. - ~. ,.-' - .--.... -.~--~ - . ----_."" .. .---..... 

courts nave aDj' ";; O\;er to issue letters rot;atory i::J aid of - r-" - .. - .- .... _ ... _.-.......... • ...... _--" - """- "- ' - " --, 

F nroceedi::Jgs before ar~itrators . But I acce:;;t ohe e~dence i::J - ~ .. . - . . ,._ ._. ---_._---_._-_ .. -----. -, 
I':r. iial d ' 5 sup; le!!lent?.l a f fida vi t 1;!:l.a t i::J prac1;ice this does 

not c~eate any difficulty. I 
s. r So it see::s to r::e tha t there a=e strong re3.50DS why I 

G shou.:i.d. e::.:e:-ci3 e ~ di sc:: etion aS2.i::sst 5:"z.:Jti:J ; leave i r: -;;}::..s 

cas e . 3ut :;hose reasons, strODe; ::.s t~ey are, :·lo-..:1d ::ot ;} re-:2.:'1 

ll:Jle ss 

-.---- .~. -

H Judoe 3l:z.tz . 

 
United Kingdom 

Page 23 of 27

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, ,' .. 

J 

A 

B 

, 

I .C 
D 

• 
F 

G 

H 

..,', 

Scll.Jol, ~;/~ose ::ep"t:.t:.tio:J in t~is ::':"eld is, if I ~"J sa~l .30, 

\-Iorld- wide. 

1'1t.'U=en st2.tes tis con:::lusion as fo2.lo'o'Is: 
- - - - ._--_._ - _.- -. 

"I have co:::cluded t:c.a.t the L"n ited states Jis-;;::'ic-;; Court 
fox the dist:.-ict of :ae'oraska '.-1as correct i:: 2.p?lj"':'!J; ~ede~:.l 
la;', to tlle interpreta t ioo of t~e a =oi t::,3. :;ic:J clauses, 
io c.et er!:linins that the clauses ;,;ere se?a::-a';)le ::rO::1 the 

' uoderlyi:lg reiD su=a:lce CO:lt; =~C ts, and in ::'o2.::'i::; -;;ha t 
tb.e cues 'Gi::;n of ::iisre:lresenta-;;io:J in tb.e ::,::c.uce=ent of 
the - '~reaties, aDd tlle- =e:ledies ::or any sucll 
::lisre:;;resentatio:J, are questi0::Js within tb.e "co:;? e of 
the arji tra tio~ clat:..ses. I: 

Accordin b to ?rofessor "{OD l'IellZ'er '5 evi,c.e:Jce, Judse Sbatz'~ 

decisio::J on tlle !lotion to stay bas al=eady esta"::l2.isllec. "the 

basis for an orda::- co:::;;elli:Jg the reiosu=ers to su'o::.i t to 

aroitr3.tion the dis:;lUtes t~t have arisen '.lode= ':,::=eaties VI 

aDd VII." A fi<Jal o::-c.er ,-;ill be w2.:ie as soon as the co,-,=t ~s 

deter2ined the on ly resaining issue, Da:lely, the a:;;;ro?riate 

situs for a=bit::'ation. T~ereafter, unless reve=sed, that 

decision 1-lill be bindiDg 00 the :;;.a::-ties . 3ut the :?ede=al 

Cou.rt ,,[ill retain ju.risc.iction; and ooce the a:'oitrators have 

!lade their a','[ar,d, t:c.at a'dare. can be coni'ir.::ed ''.)y t:c.e cou:: t. 

T!:le decisio::! of t:c.e court '.-/ou.ld then 'De bi:::ci.i::s on all cO '.:=ts 

io the Uni'Ged States. So it is clear f =OD F'::o:ezsor 'Ton !':e:-:=e::: 
i 
evidence 

~ & ·) .... Jle ..... !a=GUcci that t~e c.ec ision !Ji~~? 5-=:"2.1_ !lo_L~~_e 
-~--

eIlforceable i::J bis cC'J.::J t::y. :aut I caoIlot see !:.o';[ t1::.a t ;,ill 
.-._-- - - .-.----~.,. -,. - . 

.n' !:) ...... ,..;.1-­
-- ..... _ J lL:ely to :::;.i::Jd i: the 

..... I • ,t 

...;# Qt..t\J-l - / ,:, f t2£....t ~clt .. l ("1. i~ t ('\.:.. , 
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13. 10 at ;:31:; e ' .. :~ere :'c :-d. . .. , . ... 
:1 1. ..:.. ~==.:. o::-ce 

sai~: 

":t is in p r::'::.ciple un::esira:,le that, '."h e :: a."l issue 
of :::n51is:: la'tI is :'aisec., or :'aisable, in £'oreii91 
proceeiinbs, the :::nglish la',·/ to be a ppliec. s~ould 
not ~e left to be proved in the nor=al ,-ar:.er ~y 
eJCl)ert evi~ence in the fo:'eign for::!. 1!1e alter:l3tive , 
of havinG it proved by ~ ad hcc jud ~ent iL contested 

----,- 'proc'eedinGs here" is likely' to be lengthier ,'- ;:ore '-, 
ex;>ensive (they wi ght i:lvolve appeals to tte Court of 
Appeal or even this ~ouse) a."ld less c:ea:, a:l:: help :u_ 
to the foreign Court . T!1 e issues ( if an:r) of :S::glish 
law ""ticD =ig!1t arise :or cO:1sic.eration i= S'tlitzerla!ld 
are in thecselves siwple enough even though capable of 
SO::le debate , and ent irely suitable for e:<?ert e:qlosition 
with text books acd authorities" . 

The arc,ll..Ce:lt I an c.ealing 'tli th here assu;:es that the 

arbitration in ~erica ... ::'11 go aheac. . That being so, the 

Flaintiffs '.Vould have to show a strong , pertaps ve::-J st rong , 

juric.ical advantage in bri nging the ;:lefendants before the COt:.I't 

D as Hell (a Court to which t::ey owe no allegia."!ce and wh::'c!1 

E 

F 

G 

r!B 

canr..ot :,e descri:'ec. as the "natuz-al" forum t o the excl11.5::'0,1, 

at any rate, of the ,~erica."l Courts) , thereby cocpelling the 

Defen~ants to incur t 'tlO sets of cost s. In c.y ~udg:::ent, the 

Flaintif:s have sho'tln no such ~uri::ical advantase. ~Tor l:a'.re they 

sbOlo/ll any per socal ad.'/antage othe r than t te i:, ::.a t1..:.ral, a!ld. perhap 

flatte:,i~ b ' desire to have the ~atter dec::'de c. on the hoce gro~d . 

Fo r the reasons I have given , ::: ,lOuld a llo'o'I t!':!e Je:::enc .?..:: 

ap~licati on to set asic.e t::e '.Vrits in these t',·;o =.C'CiO~. 
~ ·\ ·-;f::-s,-" .' , :.1 '7 'ora' , ~a'7 T in ' ~"e li rrh t o ~ you - - O -~ -hi~'<: ~,.,,-- v.,. --oJ - w oJ _, ~- ~'-' - 0 " ... ,,- .L "-_:".-:' -

decision, ask ttat the service of the writ be set aside ~d 
that Dy clie~ts have the costs? 

~p. WALI3~: : don't think I c~ resist that . rlay _ ask for Jot:.r 
Lordship' s leave to a~peal? 

!'I?. C:; VS?IC:: ~:'OYJ : :!:t ','Joule!. see:! to be a 5uita,,:) le ~ase : 0= :ea",ie ::~ 
appeal, ~r 3ateson . ~o you ~i5h to oppose lea?e ~o appeal ? 

3..;:SSC:i: : -:'O::l t , -:..y ~o!"d . I a.:: al·,ra:,·s :':1 t':; e =' :"f:ict::~: .. , 
havi~g acv:3e~ t ~ e c ~i er. ::3 t~a t if : co=e i~ seco~~ ~r- :: ~e 
.::::l:--C .... c::: - ";":1 " ae " ~o ~ a:"' e ~ - .;~· ·~T" · .... e ~ 0 '''' .,.,. o c~- - .; ..... - ....... 4~_ ·_.;""=-..... ___ _ .\-. ..... ..... : . '" \,.0 . _ _ ", _'-'"_ ... . ...... , ........ _____ ...... ;:;, c.- . ..,. ... ___ :.,; 

"'y 1 0":1 .......... 0 ,.; r ..... ..: e""~ r:' ...... o"l ~ -':'1 -., in +-"e s~~a ~os .:~..: .... -...... _ _ c;.;._ ... _~ __ ~ _. , . ~ . l 1.4 ..I. ::;c.;." ... ..... . ~ :/ _ ............. . 

:~s :=:~ ~:C~ : I: see~s ~ o ~e 
O~;~:~ :0 ~a 'i~ :6a~e . :o ap;ea l, 
~:: :-..:.:~ -:·~ : ... :e ':':--. ~.: . ,~ ''':'-: -~.':::--.:: . 

.... 0 OP ...... l~..;r.'- .. e ..... ';)5.=. " '\"'~ "" Q -:rt:,. .., ... ~ t;O. .I.. __ .. ' ..... _ ... or . . .... _ ... ... ... 

'2t.:. t ::~a\:; i s ' .. ::. ::::)'J.~ ; =e ~:;,:':"ce 
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JII--------------------------------__ .. , " '_' '' 'J _ 

1'lR. :aUL:IO: By Lord, I haOle ao a:!l.,.lic:l. ti.::>o to ::at::e. l'!y le~=:Jed. · 
leader is a li~tle oas!lful. T:us l'las a ::.at";; ex ' .. l~ich cawe 'oefor 

I your Lordship io Cb"Mbers . H::;"J.ld y;)U::' Lords::u.;> certify th2.t 
t!le ;:atter ','las fit 00 -Doth sides for t\-ID cO"J.::Jsel ·? 

rL"'1. . JU51TCE LLO:!:J: I thi::k Nx'. Batesoo :::u.st be s-..:.=:;;=ised :'odeed 
~o fiod _ hi~self described · as bas~ul. It · is - a suitable ' case 
for . t\'IO co;.;.osel j it Dust b e io fact. Iodeed, you have t·"o 
c,?uosel, I·rr. \v'aller. 

11R. W'ALT,-;:-;R: Absolute:p-• I was oot a~out to ee t up to oppose. 

'. - . " - .. -- ... _' _. - - ----------- . '-' -" -.--

,J 
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