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;nur preliminary

In these proceedings I am concerned » o5

issues prdered to be tried by Mustill J.
together with a fifth, which it was between Counsel that

I should also decide. %
These matters, which ar ome complexity, arise in the
a contract was entered into

ederick 8. Enow &nd Partners,

following way. On 15th J

ty

between the Plaintiffs

consulting civil engi , for the construction of an internationa

ﬂirEﬂrt in FKuwai latter were then a firm consisting of
amely, Mr F.5.5now, Mr G.F.B.Scruby and

three partner

Fr F.W.S5ls By & Deed of Partnership made 1st April 1961,
the thre ginal partners teoock into partnership with them
y !Mr E.W.Cooper and Mr N.J.FPayne. This deed
$ ecuted by all six partners. On the same day six separate
eements described as Deedﬂ of Partnership were entered into
betwezn the six partners already named of the one part and
“Efe Refrimdfil  fufamemill, 2y ~Ta Egunad
Messrs. jashford, ,_Eiﬂhup, JMackay, jHartland, Villiers and ‘Finn of
the other part. Fnr convenience these gre scmetimes referred to
as the 6th to 11th Defendants. In these six spreements the six
partners already pentioned were described as the Frincipal
Fartners, whereas each of the last mentioned six was described

5 A ' . i i
as an Asspclate United Kingdom

Disputes arose between the Flaintiffs and Eggeﬂiﬁti%;nrship



in the course of performance of the contractand by telex of
29th October 1964 the Plaintiffs terminated.the contrpct of
15th July 1?55 whilst reserving all their rights. <i2>the pleading
ordered by Mustill J. between the Plaintiffs a@ e 6th - 11th
Defendants the period between 15th July 19 29th October 1?54
was accepted as being the cause of acti ‘:E)rind.

Cn 22nd May, 1972, Dr Yassin ﬁ\ﬂppninted arbitrator by
the KEuwnit National Court pursua the terms of clause 20 of
the contract and by his award stered i Kuwait .. 18th
Scuptember 1973 he awarded the firm should pay the Plaintiffs
a sum of Euwaiti dinars(equivalent to neerly £33 million. FKe
steps were taken by aintiffs to enforce this award until
23rd March 1979 they took ocut originating summonses under

Section 26 nf‘E&g Arbitration Act, 1950, against Eir Frederick Soow

znd Par a firm), using the firm name as Defendants under

Order .1, for leave to enforce the award in ths same manner

as udgpment or order to the same effect. Pleadings were then

‘3§x; ered pursuant to an order of Donaldson J., but soon after
\ES&F ¢ Points of Reply WEIE served on 30th November 1979, the

Flaintiffs applied to this Court by summons dated 5th December
returnable on 17th December for the joinder of (a) Messrs. Scruby,
Brown, Cooper and Payne, (b) the 6th to llth Defendants,

(c) Messrs. Enrug}, M.E.Snow and P.Grundy as the executors of
Sir Frederick 5. Snow, who had died in 1976, and had earlier
retired from the partnership on 3lst Pkgf?:ﬁl?ﬁ? and (d) Messrs.
Seruby and Cooper as the executors of Hr.Elattg;mﬁgqqhagoﬁied on

25th May 1971. An order amending the originatirdpP3efif3 by

Y



effecting the said joinders was made ex parte on 17th December,
1979. The aJ_:mndnd summons to enforce the award a@ﬁuﬂmnt
was returnable on 28th April, 1980. Q~

Before this date was reached, howeve .(;;Lmnmsaﬂ were

*
taken oul by the 6th to 1lth Defendants g firm and the

axecutors of Sir Frederick Snow appl o be struck out as
Defendants. These matter came b Fustill J. on 21st March,
1980, who ordered the fnllnu%&és tried as preliminary issues
in the proceedings:- ‘iés

(1) The points on ‘E;)atinn of actions raised in the
affidavites sworn in Q—t of these summonses;

(2) ‘nl'hethe:- period between 15th July 1958 and 29th
Qctober 1964 th to 11th named Defendants were or held
themselves .;t¥n the Flaintiffs as being partners in the said
firm s ba liable to the Plaintiffs;

Whether the award relied on by the Flaintiffs is a
nt;nn award for the purposes of the Arbitration Act, 1975;

(#) Whether the Plaintiffs' claim fails by reascn of the
fact that their origimiting summons pre-dated Statutory Instrument
1979 No. 304.

By consent between Counsel before me a fifth preliminary
issue was added in relation to the two sets of executors, who
had been added, ::_E plene administravit or plene adeministravit
pragter,

The first matter arpgued before me was the second preliminar
issue, whether the &th to 1lth named Defendanuﬂnﬁgfgpﬁgﬂﬂinerﬂ in
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Plaintiffs. The allegation by the Plaintiffs that the six
were held out to the Plaintiffs as being partners wgsasropped by
Mr Phillips, who appeared for the FPlaintiffs, af@the close of
the oral evidence. ‘The Plaintiffs' case that six were
nevertheless true partners in law was ba ;st wholly upon
the somewhat remarkable wording of th !‘\ separate agreements
described as Deeds of Partnership I:%hye previously nmentioned.
These were all dated lst April ut were said to date back
to lst Aprdil 1960. This f:@mmles the Court to consider
evidence prior to the @ agrecments of lst April 1961 without
infringing the pﬂrul% nee rule. Apart from this point,

hi

however, lir Burton s able address for the 6th to llth

Defendants, re @ me to Reardon ZSmith lLine v. Hansen-Tangen
976/ 1 @% . He relied particularly on two passages
from t‘he of Lord Wilberforce. The first at p 995 read
vruial contract it is certainly right that the Court
know the commercial purpose of the contract and this in
n presupposes knowledge of the genesis of the transactionm,
the background, the comtext, the market in which the parties are
operating”. The second passage, at p 997, was "I think that
all their Lordships are saying, in different words, the same thing
what the court tnft do must be to place itself in thought in the
same factual matrix as that in which the parties were".
The six men had all been working for the firm, then called
Frederick Snow & Fartners, for a number of years hefore 19680;
Mr Villiers since 1948 as a designer/draughtsmbRitediKingdaMay since
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February 1954 as an electrical engineer, Mr Mackay since 1947 as



an assistant engineer, Mr Finn since September 1951 as an enginee:
becoming a fully chartered engineer in 1953, NMr since
1948 as an articled pupil prior to becoming a ered engineer
in 1952 and Mr Ashford -since 1948 as a q%ﬁ. ¥ surveyor. In
April 1960 Mr Gnow invited each of them @: come associates and
wrote to his fellow partners inforno t of that fact. Later
in the month the six were notifi hat one of them would be
invited to attend one Partmerss %iﬂﬁ a month, the six Partners
meeting once weekly with of the associates being present.
3y the beginning of oy, 1960 the firm were using notepeaper
showing a2t the top he six partners and below them, after
a small gap, the "Associates" and the names of five of the

six aasuciatgﬁ,\t e one missing being Mr Villiers who had failed

and never eded in sequiring the professicnal qualification
of a ch ed engineer. Evidence was given before me of the

in iews the six had before becoming assocliates. They were
tﬁhny were not being made partners then and there, but it was

@pﬂﬂ that in due course they would become partners. They none
of them considered thmtﬂs:lvns to be partners. Mr Snow, as he
then was, used the expression to more than one of the six that the
period of being &8n associate could be compared to an engagement
and that the wedding in the form of a true partnership could coma
later. Mr Burton described it as a kind of probetionary period.
Before considering the conflicting arguments further it
is necessary to refer in some detaile to the dlﬁrﬁ;ilt!eﬂd Rli:r.]ié%%meach of
the six signed on lst April 196l. It is to be Regededf 2 I have

said that a separate deed was signed by each of the six with all



six partners signing each deed. This detinil should be compared
with the deed executed on the same date between th<:E’igina1
partners Messrs. Snow, Slatter and Scruby a ew partners
Messrs. Brown, Cooper and Payne. There wa nz;:t only one documo:
executed by all six gentlemen. A simi istinetion is to be,
found several years later when in 1 @sars. Finn, Hartland,
Bishop and Ashford were tnken in 1l partners by Messrs. Scrul

Slatter, Brown end Coope: tuEEﬂs with five othrr gentlemen and

all thirteen signed one dea‘i?i

The material de lst Apr 1 1961 were described on
their backs as " p Deed" and their opening words were
"This Deed of P hip".  The preambles said that the Princi)
Partners had a to take thehAssociate into Partnership and

clause 1 Eﬂg?idEdz" "The said Principal Partners and their
succes successors for the time being in the said Partnership
on §heN\pne hand and the Associate an the other hand will to the
‘and in manner and upon the terms hereinafter expressed
¢comc and remain Partners under the said style or form of
Frederick 5. Snow and*Partners for the duration of Five Years
from the first day of April One thousand nine hundred and sixty
if the Associate shall so long live, subject nevertheless to the
sooner deteminat}m of this Partnership as hereinafter provided"
Clause 3 provided that “the change in the constitution of the
Firm hereby made shall be duly notified pursuant to the Registrat:

of Business Hames Act, 1918". As the result f this clause each

United Kingdom
of the six on 17th February 196l signed a {form !% k9sBusiness

llames Act headed "Application for Registration by a Firm" in whiel



their full names appeared as partners in the firm of Prederick
5. Snow & Par?nerﬂ. |
Fir Fhillips naturally relied strongly upon ovisions

in the deeds of lst April 1961, but one pust als ?‘

other provisions in the deeds. Thus in clﬂ%‘?(ﬂfl the Principal @

Partners could by one month's calendar n to the Associate i
éﬂ Associate E500 by way

of compensation. By clause 6 ciate was to be paid

£1,500 a year paid monthly unde “;YE arrangements and had an

employment card, and und&r e 14 the Associate was to continue

e regard to |

determine the partmership and should %

to participate in the st cnslcm scheme on the same terms and i

conditions as member ﬁﬁ# staff employed by the Principal \ '

FPartners. q‘deacrihed the P.A.Y.E. provisions as a i

mistake/. T:g ociate was to have a bonus of 23% of the profits *
1

of the pa e p after deduction of the salaries of the Principal :

Partner. Associate, other Associates and staff bomuses, but 1
was to share in losses and was by clause 12 indemnified by L
t ncipal Partners apainst all debts and liabilities of the i

Im. Upon the dﬂtﬂrmiqftiun of the partnership the Associate !
was %0 cease to have any interest in or claim upon the business; E
he had no share in the assets nor did he contribute anything to f
the capital. Clause 10 provided that unless otherwise expressed
or implied the A:scciate should not have or exercise any of the
rights or powers of a partner in the firm and in particular should
not (a) engage the credit of the firm or bind it in any way
() conduct or interfere in the managerment of tlmitbuxingadm
(e) nor have access for any purpose uhntsuwer to t?-;guf E-a{am:e

- !



Sheets and Profit and Loss Accounts of the Fartnership

(d) nor engage or dismiss staff. 0

Apart £‘rm:1 the matters already mentiunﬂ{l& of some
interest that in the published List of Membe > the Institute
of Chartered Engineers in the years from to 1966 against

the firm name the only members shown 8 Ghose described as the
. Principal Partners in the deeds of %ﬁﬁril 1961. It is not

until the publication of 1967 th %‘F additional names are

shown. Similar entries ﬂb the Ceonsulting Fngineers Who's

Who. It is also of rel that it was on l14th June 1965 under

the heading in The ﬁ% "Business Changes", that it was

announced that Me Hartland and Bishop had been admitted

ag partners by rick 5. Snow & Partnera.
I ha arlier mentioned one of the major differences
between eeds entered into with each of the six sssociates
edeed of the same date whereunder the three new partners

*
- Brown, Cooper and Payne Joined Messrs. Snow, Slatter and

. and
by This dealt with the assets of the firm and the varying
@nuntri‘hutimﬂ.s to the capital over three consecutive periods of
five years of the sixX partners. Provision was made for the
sharing of profits and losses and for each partner to have a
drawing account. Each partner was to have free access to and
the right %o insp:ct the books of acecount. It is not necessary
to make a more detailed comparison between this deed and those

entered into with the Associates, but the diffarsnces 1 have

United Kingdom
noted are striking and important. Ipagelggof 25

Apart from the importance of the differences between the



terns of the Associates and Tartners' deeds of lst April 1961,

it is interes‘tjin.g that in 1966 Messrs. Finn, Hartla nd Bishop
became Junior Partners under new deeds replacing e of 1961

and in 1970 they became full partners under a @1& deed executed
by all thirteen partners in & form not different from that
of 1st April 1961 whereunder Messrs. !@Gnnp{-: and Fayne

became full partners. This prug; Irum the status of
Associate supports IMr Mﬁm's&ptinn of that status as being
a probationary one prior to @ ion to the position of being
g true partner. O
1l was referred (ﬂ,cﬂnsiderahle number of authorities

both by Mr Burton Fhillips on this somewhat troublesome :
question of p hip. It is clear that mere labels used in

{t necessarily determinative. Thus in Goddard w.

apreemonts §
Mills T@ es 16th February 1929, even though the parties in

nt between them called themselves partners, Eve J.,

‘on all the facts of the case that they were not.

contra, in Welner wv. Harris /I910/ 1 K.B. 285,
&Guzens-‘ﬂardy M.R. said at p. 290: "Two parties enter into a
transaction and say 'It is hereby declared there is no partnership

between us'. The court pays no regard to that. The court locks
at the transaction and says 'Is this, in point of law, really a
partnership?’ I_t is not in the least conclusive that the parties
have used a term or languape intended to indicate that the
transaction is not that which in law it i=". Similarly in the
recent case of Stekel v. Flliece /19737 1 W.LUnitedddingdemp. 199,

Page 9 of 25
Megparry J. said: "It seems to me impossible to say that as a




matter of lsw a salaried partner is o1 is not necessarily a partner

in the true sense. He may or not be a partner, depending on the

facts. What must be done, I think, is to lock at th tance
of the relationship between the parties; and the ample
authority for saying that the gquestion whethe not there is a

partnership depends upon what the true rﬂlﬂ hip is, and not
on any mare label attached to that relafi ip. A relationship

that is plainly not a partnership i% more made into & partnership:
which is plainly a partnership:

by calling it one than a relatio

. . € A
15 prevented Irom being one clanse nagativing partnership”. !

Both M1 Burton and FMr PhilZi ferred me to Badeley v. Consolidated

Brick (1B88) 38 Gh.:3 . The headnote reads: "Participation &
ong evidence, is not conclusive evidence !
I

the intentio

in profits, Elthﬂug(;)
of a partnershi The question of partnership must be decided by
~$h~e parties to be ascertained from the contents

of the wri instruments, if any, and the conduct of the parties”.,

At p. Jidndley L.J. said that the trial Judge had treated
pﬁfssg atien in profits as "prima facie evidence of partmership

—

$ had to be rebutted by other evidence, instead of taking the
ole of the documents andléhe whole of the evidence &nd drawing i
such inferences as he thought right from the whole". |
I have endeavoured to apply the guidance afforded by the
authorities to thE-ﬂvidennﬂ given in this case as well as to the
wording used in the deeds of 19&1. In my judgment the six members :
of the staff of the firm made "associates™ by those deeds with
retrospective effect to 1st Aprdil 1960 did not "’Eﬁ%"ﬂg d%ﬁgéloarﬁu'
but remained employees of the firm. I accordingliyPage:i@sef2he
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second preliminary issue in the negative.

If this deecision is correct Mr Burton had no n to rely
on the third |;r fourth issues dealing with the EDHQ‘QH award
nor on limitation in respect of Messrs. T-fillinrs@.shup and
Mackay. Mr Phillips mr;nnded that lr 'u’illi%iaased to be a
partner in 1965 (if contrary to my decis

ever had been one

and Mr Bishop sdmittedly retired as a ner on 31st December 1972.

Accordingly if the limitation is ch was primarily argued by
Mr Hill for the two sets of exe rs, be good, Iir Fhillips
admitted it would apply to ¢t Messrs. Villiers and Bishop, |
since they would not ha G*n covered by the summons of 23rd '
March 1979 in the fi ﬁ and were only sought to be made {
parties by a n@g:ing the% as parties in their own names 1
under which ta.u;ler was made ex parte on 17th December 1979,
more than $m3 after the cause of action arising on Dr Yassim's
award n&ﬁept&mb&r 1973, It is convenient to deal with the
limi ion issue in connection with Mr Hill's submissions. There ¢
ver a difference between Mr Burton and Mr Fhillips cuncarnin#
&ather Mr Mackay was a pa_;tne:- in March 1979, which I should !
shortly deal with. :
Mr Mackay on lst April 1961 became an Associate of the -
six Principal Partners by & deed in the same terms as the deeds
relating to the other five of lMr Burton's clients. IMr Mackay's .
career took a slightly different course. \Vhereas in 1966 each
of Messrs. Bishop, Hartland and Finn entered into five year deeds :
of partnership with the five Principal Partners (Hite®Kjmpiochaving
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retired on 31st October 1965), and were therein described as .



Junior Partners, the firm by ithen being c¢celled "Sir Frederick
Snow & Partners", lir Mackay entered into & further five year deed
in whieh he continued to be described as "the Ass "« The
Junior Partners and Mr Mackay continued to be z:E;ﬂer Pay As
You Earn arrengements , but Mr Mackay work elusively from the
Norwich office. Each of the 1966 deed retrospective to the
1st April 1965. After this batch o Q\Eementa the heading of

the nolepaper was altered. The &3 Principal Partners appeared
first. There wags then a gap,'h&h word "Associates" was omitted,

Hodger, who had also bee n in as a8 Junior Partner, followed.

and the names of Mesars. Fj Hartland and Bishop, followed by
£
Mr Meckay's name wa ed, but appeared on Norwich notepaper
as "Loecal Pﬂrtn£r<:> In 1970 a new Deed of Partnership recorded
that Ir Macka .HX(I been taken into Associste Yartnership for four
years ond B&u be in charge of the Partners East Anglian Office.
He was to be paid under P.A.Y.E. arrangements. In 197%
a Essgsata firm of Sir Frederick Snow & Partners East Anglia was
ed and of this firm Nr lHackay became a partner. He was not,
erefore, *rought within the summons of 23rd March 1979, since
he was not then a pﬂrtnﬂ-r in the firm of Sir Frederick Snow &
Partners. The ex parte application in December 1979 was made
more than six years after the award of 18th September 197% and
accordingly the defence of limitation would be available to him
if he needed it, i.e. if oy decision that he was not a partner
between 1958 and 29th October 1964 is incorrect.
I think it convenient now to consider ErgnitedKingdon t3sue.

This arises because the originating summons of 2Fag912-0423 979

e Y



under Section 26 of the Arbitration Act 1950 to enforce Lhe
award dated 15th September 1973 of the arbitrator Yassim

and regiatcre& in accordance with Kuwaiti law wj Q Kuwait
National Court on 18th September 1973 named derick Snow
and Partners (a firm)" L;a Defendants p %’E to Order Bl Eule_ 1.
That rule only has effect against LI@

fitm at the time when the cause o tion accrued, which was

Mo were partners in the

taken as being the date of the « At that date lessrs.

Finn, Hartland, Bishop and A rd, out of the original six

"Associates" for whom I'Ir on acted, were true partncrs in the

firm, as were Messrs s Scruby end, it eppears, Mr Cooper,

althourh the latt tired at some date I have not been informed

of in 1973. @3 accepted by IMNr Phillips that Order 81 Rule 1

had no appligat™on to persons who had been partners between

15th J \§

actit%erind}, but had ceased to be partners at the date of the
Which it was sought to enforce against the fimm. This

B and 29th October 1964 (the so-called "cause of

ission covered Sir Frederick Snow himself, who retired in
@ 1969 and died in 1976, Mr Slatter, who died in 1971, Mr Payne
who retired on 31lst October 1965 and lMr Bishop who retired on
3lst December 1972.

In the result, as I understand it, of a suggestion made
by Donaldson J. ;n the summons for directions on the unamended
originating summons, the Plaintiffs applied ex parte on
17th December 1979, under Order 15 Rule &, six years and three
months after the date of registration of the EwiedKingslofbin

Page 13 of 25
Messrs. Scruby, Brown, Cooper and Fayne, the 6th to 11th Defendant



and the executors of 5ir Frederick Snow and Mr Slatter. The

order was made. Objection was taken by the firm, the 6th to

11th Defenﬂan;;a and the two sets of executors on éﬂiﬁ- that
%ﬂ (c) of

the Limitation Act, 1939. The firm's s was adjourned

the claim against them was time barred by Scct @

generally, but the other objections wer @ subject matter of
the first preliminary issue urﬂered@@stﬂl J. to be tried.

IMir Fhillips sought to Jjus the joinder despite the
passage of time and the Limit Act by reliance upon Order 20
Fule 5 (5). As against t Hill, with the : pport of

Mr Burton and IMr Wrigh C-ajgued that save in exceptional
circumstances the e ished rule of practice was that the Court

would not pumit@ son to be added as a defendant to an action

at a time wh “Ag could rely on a period of limitation as barring
ﬁgmm bringing an action against him. I have taken

the pl&i[%{
this s nt from the headnote to Leff v, Peasley /19807 1 W.L.
?B@ ¥t is also the view taken in the fifth supplement to the

9 "Annual Practice where the above mentioned authority is eited

for the proposition thaij "if the Jjoinder by amendment is made
after the current period of limitation has expired, the Court will
summarily dismiss the action on the ground that it is time-barred”.
The standard rule of practice can be traced back to

Weldon v. HNeil {l_EE?) 19 Q.B.D. 394, There Lord ZEsher referred
to the settled rule of practice and applied it to a case of a
plaintiff seeking to amend her writ by adding new causes of asction
which were time-barred at the time of the Fr“‘lﬁ’ﬁf%d“ﬂﬁﬁﬂwt'

Lord Esher said that under very peculiar circumstdf&d? ¥P Court

- 1l -



might perhaps have powcr to allow such an smendment, but that
certainly as a general rule it would not do so. Thig-rule of
practice was }ullnh*ﬂd in MHabro v. Eagle Star ﬂ?ﬁ «B. 485
in reletion to the addition by amendment of a p]@mfr, which
would have had the ei‘i‘em:; of defeating a dei‘%’unﬂer the statute,

[:\r'l.'_r
in & Court of Appeal consisting of Ecm,iﬁ\gnd Fstrer Lodd..
The point was discucsed in Lucy v. Herlleye Telegraph Works

/19707 1 Q.B. 393, where the maj in the Court of Appeal
gision in a hard case. Again

followed the Mabro v. Eaple Et%
in Braniff v. Holland & Ha /19697 1 W.L.R. 1540 +the Court

of Appeel took the some @ and differed from the dictum of
Denning M.R. in E_Et%# Investments v. Cussins /19697 1 VW.L.R. 1,
where he said a:ﬁ@ at since Order 20 Rule 5 "I think we

should disaa& strict rule of practice in Weldon v. Neal".

They presesVp however, the gualification that the rule might

be depn@ <rom in very peculiar or exceptional circumstances.

Thﬂ@i'r were held to exist in the Chatsworth Case, where leave
nd was granted, as it was in Mitchell v. Harris Engineering

.X&Q.%;. £19%677 2 Q.B. 703,

I do not take the view that the facts of the present case
present exceptional circumstances which would Jjustify the Court
in departing from the well-established rule. No explanation is
offered on affidavit to the Court for the delay in this case in
which the dispute went back to 1964 and the award was not made
until some nine years later.

Accordingly in my Jjudgment the DefendantsUmitetKidjdom the
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Counscl, the two sets of executors should be struck cut as parties
to these prn-nf:-edings. I will hear Counsel as to what 1d be
done in relation to the other Defendants not all nf{&?nm stand
in quite the same .pﬂsitiqn. O

On the basis that the decisions I hav %ﬁrﬂd el on the
preliminary issues as to partners and 1i ’b\Qﬂ

third and fourth issues arise only in@ ion to the claims

n are correct, the

apainsl Messrs. Scruby, Brown and , 8lthough as previously
mentioncd I am uncertain Hhathc@ ooper retired before or after
the date of the award. O

Before passing to mportant peints on the convention,
I should deal with th 8 in bar against the execvtors of .
Sir Frederick E‘nﬂ lene administravit praeter and against
the sxecutors r’Slatter of plene administravit. There is

affidavit e efnce in relation to the former executors that the

outsta iabilities of the estate have been discharged and the
resi :s.-state transferred to the sole beneficiary Lady Snow,
he exception of & small cash balance of £3,780 retained by
srs. Richards Butler ang Company against ocutstanding
administration fees. In the case of the executors of lMr Slatter
the affidavit of Mr Lightman shows how the estate was dealt with
and that it has been fully distributed. Mr Fhillips does not
challenge EithEI‘_ﬂf these pleas, but wished the issues to be
decided since this might affect the costs of the executors. As
to this Ir Hill in his reply relied upon Ragg v. Wells (1817)

8 Taunton 129 in which it was decided that as thYNHedKipgdamene
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administravit succeeded, the defendant, although he had failed on

-




issues of non-assumpsit and the Statute of Limitations, was
entitled to the general costs. He further relicd upon

Edwards v. B-E:uhnl (1618) 1 B & Ald. 254, where Q@c:umx

succeeded,

when sued pleaded plene adminstrav;t. on which
and two other defences on which she fﬂll&ﬂ?ﬂhe wes held entitle-
to the general costs of the trial. Iw ear Mr Fhillips on

this matter of costs.

I now come to the third

1nterent1ng preliminary
EEEEB nﬂhely whether the awa ed ﬁ;ﬁn ﬁgfa.ig a Convention
award under the 1975 Arbi on Aet. If it is, then by
Section 3 (1) (&) of th it may be enforced in the seme
manner as the awod arbitrator is «nforceable by virtue of
Section 26 of t itration Act, 1950. This is what the
Plaintiffs ar ng to achieve by their originating summons of
23rd Marc . The crucial question to be decided is whether
upon its e construction and in eccordance with well established

@;‘ m::lples the deflmtlnn nf “Gnmntlun eward" in

--\.--____

on '? El} of the 1975 Act applles to Dr Yassin's awar&,pﬂ'

h .EEpt Emher 19?5+

It is helpful at the outset to set out some relevant dates.
The Convention on the Recognition and Enforcement of Foreign
.Arhitral Awards waE.- ;:i:;];ted h:r the United Hations Conference on
International Eﬂﬁ&ercial Arbitrations at lew York on 10th June 1958
and came inte force on 7th June 1959. The adoption of the
Convention shortly antedated the Qéking of the contract hetween
the Flalutiffs and Frederick S. Snow and Fartngps an l Egh July 1958.

The award was made on 18th September 1973 by umIEwﬁE@fﬂéither

e

—
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Kuwait nor the United Kingdom had acceded to the Convention., The
United Kinpdom acceded to the Convention on 23rd December 19?5_.
on which date'tye 1975 Aet came into force, but K id not

accede until 28th April 1978, the accession be operative

on the ninetieth day thereafter namely 27tE\July 1978.

There were certain precursors to Y;rk Efmnti-:-ﬁ;
which it is relevant briefly to menti The first was the
Geneva Frotocol of 1923, set uut‘<?:§§: First ESchedule to the
Arbitration Act of 1950, whic ains open for signature; this

‘;§§%he courts of signatory statcs

provided for the recngnitic::L

of arbitration agreemen een parties subject to the
Jurisdiction of dif Contracting States. It was given effect
by the Arbitrati use (Protocol) Act, 1924, Then in 1927
there was a G a Convention on the Execution of Foreign Arbitral
Awards, w s given effect by the Arbitratirn (Foreign Awards)
Act, 1 Both were re-enacted in the consolidating Arbitration
Act 2%3:;. Section 4 (2) dealt with the stay of legal proceedin
§ pect of matters agreed to be referred under the Protocol of
‘:SP\ 2

*I
pursuant to the Geneva Convention of  1927. The 1975 Act by
Scetion 1 repealed Section & (2) of the 1950 Act in reletion to

3 and Bection 35 dealt with the enforcement of foreign awards

staying proceedings, but re-enacted its provisions in somewhat
different and more clearly defined terms. The 1975 Act left

very nearly untouched the provisions of the 1950 Act in Section 35
and the subsequent sections dealing with the enforcement of
foreign awards to which the Geneva Frotocol En%J%E&ﬂQ%E%““ applied.

om
Sections 2 to 7 of the 1975 Act deal withPgde 180k enent



of Gunventinn Awards under the Convention adopted in New York

in 1958. Eﬂntiun 2 (1) ppuvldns " 'Convention Away@®' means an

award made in pursuam:e of an erbitration agrceme the
territory of & Statﬂ, other than the United Eing;;h, which is a

party to the New York Convention". The question arising

on this definition is whether to be a ; tion Award such award

must be made in a State which at th té of the award is a party
to the New York Convention, or w r the definition is satisfied
if at the date of proceeding nforee the award the State in
question is a party to the F‘Ent:i.ml. / MNr Wright ¢ behalf of all
the Defendants argued e former construction, whilst
Mr Phillips for the ntiffs argucd for the latter.

Mr Wrigh (:Bhed that the ﬂeflnltlﬂu paragraph on its true

cnnatmctw& he former meaning. This was he submitted its

natural When the award was made on lst September 1973
neithe ﬂlt nor the United Kingdom werc parties to the
Co ion. The reciprocity provision of Article 1 (3) of the

ention involved that the award could not have been a "Convention
\E§§lwﬂrd“ between lst September 1973 end 27th July 1978, when

Ruwait's accession became effective. He submitted that the
award could not change its character on 27th July 1978, nearly
four years after it had been published.

As anainsf_this Mr Fhillips correctly pointed out that the
New York Convention contains no express limitation to awards made
after any particular date and argued that Mr Wright's argument
involved an unjustified reading in of aiditiona¥nifed-Kingdomrp this
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Judgments (Reciprocal Enforcemcnt) Act, which expressly provided
in Scction 1,_dealin5 with the registration of foreign judsgments,
that such a judpment could not be registered unless as given
after the coming inte cperation of the Ordex in C@ﬂnl directing
that the Act should apply to the country in whf(E)Ehﬂ Judgment

was given. Apain he referred to the 19 éealing with the
enforcenent of foreipgn awards under th va Convention, where
by Section 35 the enforcement part ’z§§ statute applied to any
award made after 28¢th July 1924, ere was nothing comparable

in the 1975 Act, which sghou read without the addition of any
qualifying words. He al gr:sterl that Mr Wright's submission
would leave a lacuna a t it would be strange if the Flaintiffs

had in 1978 m—.:edeaQa. he Geneva Convention, they could have
enforced a past @:1 under the 1950 Aect, but would be unable to

do so under more up to date Few York Convention. I1If the

latter s ion about what the Plaintiffs could have done in
19%8 be t, there would be no lacuna as Mr Wrip t pointed out.
séllmver, c¢clear that if Euwait had acceded to the Geneva

ention before the awerd was made, it could be enforced here
nder the 1950 Act and would not be caught by EBection 2 of the
1975 Act, provided that Mr Wright's argument be right that
Section 7 (1) does not make an award s Convention award if made
in a nnuntrw'ber;re the latter has become a party to the New York
Convention.

Whilst I favour the view that the natural reading of the

vital paragraph in Section 7 (1) is prospective and was only

intended to apply to awards made in a State ardinited Kingdemy o pag
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become a party to the New York Convention, I recognise that the
words used are capable of being interpreted as Mr Fhi g
contends as applying at the date of enforcement s the fact
that the award ante-dates the relevant State's t@:uins party to
the Convention may therefore on that hypothe be irrelevant, )

However this involves giving the Q aragraph retrospective

effrct in that an award, which was i 1 ably not a Convention
award when made, can become S0 5@}' ¢ years or pcrhaps more
thereafter and therely alter ghts of the parties as 1o the
enforcement of the avard. % referred to 2 substantial body
of case law on vhe subjack ol when statutes could be given

retrospective effec the difference between chang s in the !

substantive law @n procedure.
I can@s of all dispose of two cases mentioned by

Mr Philli imvrelation to the retrospective elfecl of the 1975
Act. @Hara concernad with Seection 1 of the Act which deals
wit fing proceedings and not with the enforcement of Convention
wWimis., The former was Nova (Jersey) Knit v. Kammgann Spinnerd
&9?2? 1 W.L.R. 715 whgrc, in dealing with the question whether
there should be a stay of an action, Lord Wilberforce at pp. 717

and 718 said that the application was based on Section 1 (1) of the
1975 Act and added "There is an alternative contention based on
Section 4 (2) of ‘the 1950 Act, repealed by the Act of 1975, but
there is no material difference between the provisions and it is
not necessary to decide which applies". 1In view of this comment
I do not think that the remark made by Branden JUnited Kingdooceleyne
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earlier case in the Court of Appeal, saying that the point about
retrospection appeared to have been assumed, is of ch aasistanct
In any event ;E I have already said, both these <:§Qtiea were
dealing with the stay prqvisinns of the Etatu@hich are quite
distinet from the enforcement provisions. %’

There is no doubt that "It is NJE;)ﬂﬂmEntﬂl rule of
strued so as to have a

English law that no statute shall bd\gc

retrospective operation unless age is such as plainly

t0 require such a constructi rg~e per Lindley J. in Lauri ¥.

Renad /18927 3 Ch. p. #21. Az &8n exception to this
rule are questions of x@pruneﬂure. Thue in Gardner v. lucas
(1878) 3 Lpp.ﬂaq?: t p. 603, Lord Blackburn said "Nevertheless

it is quite cl t the subject matter of an Act might be such

that, altho here were not any express words to show i, it
might be aspective, For instance, I think it is perfectly
settl at if the Legislature intended to frame a new procedure,

th fistead of proceeding in this form or that, you should procee:
3y another and a different way; clearly these bygone transactions

@ are to be sued for and enforced according to the new form of
procedure. Alterations in the form of procedure are always
retrospective, unless there is some good reason or other why they
should not be".

It is farp}rum easy to define what is meant by the exceptior
to the general principle of statutory changes not being retrospective
if the change made is one of procedure. Mr Wright submitted that
if the statutory change although dealing with UmitekkiKmgebich could
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a party of a vested right, then retrospective. effect would not

be given to the change. He cited as a strongly ceduial

change in the law Colonial Supar v. Irving A.C. 369,
where the Australian legislature tock away a t of appeal to

the FPrivy Council, but this was held nnt\i?&#hply retrospectively
te a right of appeal pending when thQ was passed.

Lord Macnaghten said, at p. 372, ovdeprive a suitor in a
pending action of an appeal t perior tribunal which belonged
to him as of right is o vfris fferent thing from regulating

procedure”. Two other

dealing with prnceﬂi hanges in the law, although of great
L]

s Which might be described as

held not to be retrospective, were Ward v.

importance, whic

British Oak Ip uqﬂ; /19327 1 K.B. 392 and Beadling v. Goll
73 T.L.R. ; dealing with the Gaming Act, 1922,  Another ca:
where @

in 1:% w could fairly be described as a change in procedure wa:

bject matter was of some importance, but the change

e’' Joseph Suche & Co (1B875) 1 C.§. 48,the Act in question
@aing Section 10 of the Judicature Act 1975, which directed that
@ in the winding-up of jany company whose assets may prove insuffic:

for the payment of its debts, the same rules shall be cbserved
as may be in force under the law of bankruptey. Jessel M.R.
decided that the change did not apply to & winding-up that had
started before tl’?u Act came into operation. In Hutechinson ¥.
Jauncey /19507 1 K.B. 574, GEvershed M.R. referred to the la
mentioned case and said he thought Jessel M.R. had stated the
principles perhaps too precisely. He concluditddWngogmng: "In
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of the Act is to affect pending causes of action, then this Court
will give Effij.‘l:t to the intention of the 1&51513151.11@?«51: though
there is no express reference to ponding actio

Hany other cases were cited but I did r@deriﬂre any clear
puidance from them in application to the %Ec'a. L‘hIn the first
place thre is no clear reason based é
pa-i;agraph of Section 7 (1) why thﬂgé

. Secondly, £~ earlier

language of the second

ition of Convention award

should be given retrospective e

indicated, as a matter of con ction I prefer the rendering

which relates the :lafimit

State has become = PE]F@U the Convention. Thirdly, EKuwait

— i
could have substm@:r safepuarded their enforcement position
by acceding tn!@ eneva Protoccl and Convention before the award

o awards made in a Stote after that

was pade u$n sibly even after it.
I@ rdingly answer the third preliminary issue in the
nﬂgut%

@ ‘The fourth issue is whether the Flaintiffs' claim fails
reason of the fact that their originating summons of 23rd March
&Eﬂtﬂ-ﬂﬂtﬂﬂ The Arbitratjon (Foreign Awards) Order, 1979, which
came into operation on 12th April 1979. This order was issued
pursuant to Section 7 (2) of the Act of 1975 providing that "If
Her Majesty by Order in Council declares that any State specified
in the Order is ;pnrty to the New York Convention the Order shall,
while in foree, be conclusive evidence that that State is & party
to that Convention". FKuwait was one of the States specified in
that Order. In Russell on Arbitration at p. Udifedkingdomtement
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"probably mlso the only evidence that can be accepted on the
point”. The word used in the Act is "conclusive" a t
"exclusive" and the langusge of Section 7 (2) is Q‘e contrasted
with that of Bection 35 (1) of the 1950 Act whe he language
al. In a:iditiun
¥r Phillips was
(1902)

that a provision in the

used makes therélevant Orders in Council
to this striking contrast between the ){\ ts,
able to refer me to A-G v. Bournem
71 Luad. N.5. 731 where it was

oration
Tramways Act, 1870, that a n ¥ the Board of Trade in the
London Gazette "shall be @11151#9 evidunce™ of the non-
commencement of works, E ot the exclusive or only evidence of

the non-cormencemcn the works which the Court could receive.

1 accordingly ﬂ@ the fourth preliminary issue in the negatiwve.

United Kingdom
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