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QlTL:-i'S 1![:-iClf Ill \ t~)O :-i 

t."U.'I)I{\Ln un ~ T) 

S.J\". 4, ~.1.::'~ 3nd ~6, 19i6 

~I05CO\l' \' ' 0 E:>:PORTKH LEB 
v , 

HEL~I\' I LLE LTD. 
(THE "lOCH YNE") 

cu..,c:r-p:i:'1! (Y(l!1:~cl -. Ar~ilnil i ~l n d.- u .. ( - ... :.,.' 
of . clion - OeuW' stllllnl; \hlll 10. 11 ,11.110) trill. He'd ,r 
.... bi ...... tor Dot flrP Qi nlrd b, clilimli nt .... it ldn ~tlllt."d 

c.noc: afler d('lh C',., o f \:. :-.ods - Chlncr-part)~ to 
~ ,-u 'Joer.-...'"<i('d b) hm o f h.d.in ~ if bill of h.d;n~ in 

- s~t":'ir.t-d To:m ;:""-""Rm ot IlId j n~ i:o;~urd but not in 
H'C'Cirit'd ( \l rm - :-';0 arb il:-»tio n C: Il!~ in t>iII ~ r 
bdiog - C(·ods c1 amlliN2 ActIOn brClught b~ 
CS;-rterc( iij!lIinsl shi~ o .. n t'r - ..... ppliclltio n b~ 
s:.ipo .... ntr for 51a) (l r IH' !iOD - "'t,r-thee d::..rle t · 
part~· incl udi ng Ilrhitratio n cllru~ still 2,0' emrd 
~1.tion5bip bet .... ·~n parties. 

Arbilritiol1 - A?poilltmeo t or arbilnlor - Caur1 'S 
po_e.t 10 extend timr for appoi n;.;; ent - fJlclors 
10 be ("'(\n ~ idrN'd - " l ' ndue hard..ihip " - Arbitra· 
tion .. \ d 1 9~O. s. 27. '-

--:: . . 
~ . Bya contract dated Aug. 4 Cook Industries Inc: 

.... ~ 
~. -. 

" 

.. ("Cook Industries") sold 10 the plair,tiffs a quantity 
. of yelJo\lio' soya beans (.0 . b , \'arious pons including 

U.S. lakes ports. ShipmeQu "ere 10 be made by 
ir.st.a.l.menu from ~i'tcmbcr, 1972 to ~ta)' 1973. 
Bra charter·pan), c:!.lIed Sept. 7. 1972. Continental 
G:-ain Co. ("Cominental Grain") without di~-dosing 
th .. t they "' ere acting fo r the plaintiffs chartered 
the: defendants' vessel D(!' .. id .\farQuess of .\ 1iI/ord 
H~n for a \'oyage from cenain s~ified U ,S. 
lales pons including Chicago 10 ccnain speclficd 
poru in the U . S . S . ~ . including L( ninsr ad . The 
cl1aner·pan)' conta ined a " suJXrse-ssion clause" 
" 'hich stated:-

It is als,:, mUlulllly agreed thai this r:ontract 
shaH ~ completed and superseded by the signing 
of Bills of Lading on Ihe same fo rm as in use by 
regular line steamers from loading pon to pon of 
dest inat ion. or, if pon of destination be one to 
.... ·hich there is no regular line of steamers from 
load ing port, thi s contract shall be 5upcncded by 

t 
. ~ the signing of Bills of Lading in the form 
"';~' CUstomary for such voyages for grai n catioes. 

!o~ .... hich Bills of Lad ing hO""ever shall contain Ihe 
i -, followins clauses. 

~ : : There follo"'cd a num~r o f clauses rela ti ng to 
\ .. - It:neraJ average, bunk ering and liens . The charter· 
r . pany also contained th e "Centrocon" arbitration 
[ 4 . . _ daur.c: ..... h ich stated: 

~ ')- ., .'. All d is putes from t ime 10 lime arising OUI of 

j ' .... 
trus contract shall. unless th e p.<trtics agr'ec: 

r,'nh .... lIh 1('13 ~ms ; e J·k-II·.1Il1r, ~ ,(1,,'1 I ,,'C IC" Ihe 
rmal . 1 ~ , :r amcn : t'! \ .... , ... '\ rh:'",,"'r\ ".I; : ytnf on 
~I.:~in e)~ \0 LJn.:l vr. ... "I C" ~h.l:1 ~ .; ra· :1.t'>::-I' l, r Ihe 
ft,,!!;.: :":tJ erPEt'd ir. the: ~ hl rr: n~' and <'I G~a'in 
Tt;"Jc', ,,"nC' :,,' t-... cj;"' IfII C'J t-~ e .. ..:h ("i !tll >,a~lIes 
.... i: h p.. .. .... el t"l :'i'~C"lnt an UIl ~>, ilc ... \n~ claI m 
mU~1 t-e: r,"Iade in "'r i t i".~ ane! Cl:;, i m.!nt·~ Art-ilra· 
to r 3:,,;,.C"im ed .... ;:1"oIn Ihree: mon ths of fina l 
d!~dHlI~t' anJ .... here Ih:5 rt(,,":51~n I~ n~1 comrbC'd 
.... \Ih . Ihe clairr. shall t-c deemed to be \/o ah c:d and 
ar-s('Ilul el) "arrcd . 

On !\'('o"'. 22. 1912. C'l"C imta!menl ('I f thr car£o of 
~.:'~a 1;>C'2.:'lS \/o;H l('Iad:,~ .l \ Chi~as" ('0:'\ the \C' ~ .. c!.)' 
C(\.:" i.. lndusaies "" ho rc:'.:ci\ed a c i!J ('If b~ini '" hl.:h 
Ihe\ indo~~(d \0.) the ;-!;: :nt:ffs. The \ C:5~d :u! i\t"J at 
Lrr. ·r.c,ad, Di~.:haIB e C"f Ihe ca:p \\a~ c..:omrk1 ed 
... i. : .:.; • . II, 19i3.· Thc raTiO ,.? ~ f.:-~: .:-, ~ 10 Ix in a 
c:!a:;~ a~C'd cond i:ion. 

On J an. 3. 19i4 , I he: ' ~:ai nl i ff~' issued a ""rit in 
pe~~N;3.m claimin£ da IT.il p;s . On Jan . 8. 1974. the)' 
iscuec:! a \/oril 3\' .. :mt the- \C'~( el Jocf"lyne • .... ·h ich was 
a ~isl c r s11 :;o of D~\'.d .a,~" f(;:'l':;'f ()f ,\..filford HQ'l:en. 
On Feb. 2S . 1975, the Ad:ni ralt)' Refis trar ('or.~oli­
da.ed the t .... o aCliNls , The defendants aprlied fo r 
Ihe acti"n to be !I ... ~ eJ on the &rC'und that il oug ht 
to h,i\e roe-e-n rc:fcnt""d 10 arbia3:.ion in accordance 
v,ilh the ar bitration clau~e be.:ause the: chaner-part>· 
had not t-ttn supcnedc:-d b)' the tull of lading for 
t ha t d~ument wa!. not in ac.:ordance wit h the 
supe-n.ession c1a~, and that the time for appointi ng 
an arbitrator . a~ e.\ tended by agreement. expired on 
Apr. I. 1974. The plaintiff! a.:1milted tha: the bill of 
lading did not ac:ord ,.; th that c1au~. but contended 
that it constituted a breach of comraCt which might 
in cencain circumstanccs Give the de fenda.nts a 
rcmedy in damages. but did not prevent the 
pro" isions for supersession from com.in& into effect. 

The pla intiffs CToss..applied under the Arbit'ration 
Act 19S0, s. 27' to ext end the time for appointing 
an ar bitrator in the event of the defendants' 
application being successful. 
_ __ H./d, by Q .8 . (Adm. Ct.) (BRANDON, J .) 
that 

(A) As 10 I~ defendanu' applicarion: (I) the partics 
int ended tha: the charter· pan>, should only~be 
5uper~eded b)' b ill s of lading, both as to form 
and as to t he: clauses to be contained in i i, 
specified in the supersesS Ion clause (see p . 129, 
col. 1): 

(2) since th e bill of lad ing did nOI contai n the 
required clauses. the chaner·pany with its 
arbitration clause remained the only contract 
bel"'een the panies (stt> p . 129. col. I); 

,.'hoc:h lIalCS: """"he r ~ Ihc lerml of an .l7wmenl 10 .rfft iVlvf'C 
dnrul n 10 .Ibur. llon plO'lde 01" an)' cl&lm' 10 _hich Ih" .I'",menl 
apphn ,t.alI be: ~"rcI vnI~ nOli .. ", to a ppoint IL . rtllll .lor I~ ""Cl'I 01' 

an Itemllor it al'PGlntrd 01 loOme othCT 'lCp to commence arbmallo n 
P.()(ft'Clnl ' "ut."en IO'llhln • ume n.~ b) thc .j;,C"Cmtnt , IJld a dl'lipule 
:l:1~ 10 .. hlch Ole ."co: m~: .;""hn . Ihc H'Ih Coun, Ir it n of Ihc 
oO-"ln.on th . l III Ihc n.cwnIU~'n of Ihc ca.w undllf Itatddup ... ollld 
o\hc,"" l..t ~ QVK'Cl IJld not _u'll1and tnl Ina l Inc lime '" nl~ h&l 
C\Jlirect rna)', Oft IU(h term) .u I/t~ lun..::e of thf ~ m.), rrquln:. but 
.. ,thout rU'Judllx 10 the pl'OVUIOa' of . n) f~cnl hmllllll tbt: ume: 
for 1M commcnOl:mt:n1 of lJIc &:tmr' lIon proc:c-n1ml' c.u cnd UW: ttmc: 
for l uch pened &.I III.hi.DLJ proper ." 

l ' . ., . 
<i ,', ~~~ ~...-.--."" ______ ,~,,,, _--,--_,,._~~--,, ..".....~.,...,~. I""'"""""<"..,.~~-~ . .J • ....... . ~.--:-:-,. _,..,(~ • ..,.~. ~ .. ~ .. ~. ~. ~_ - .. --~ - . 
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(B) 

(3) the defend3nts were entitled ~ of right to 
the stay of tne aCl ion (st"t p . 1::!9. col. I). 

As to Ihe plaintiffs' cross·application: sin~e the 
delay was so long. since the: bu lk of it was 
3ltribuuble to thc pl3intifrs fault. 3nd sin.:c 
it had seriously prejudiced the defenda. .. ,ts . it 
was not a case in which [he Coun. should 
extend thc time for :aPPIJ;nting J.n arbitrator " n 
the &found o r undue hardship (U't' p. 133, col. 2). 

----Liberian Shipp"" Corporation 
"Pegasus" v. A. King & Sons Lid .. [!967[ 2 Q.B. 
86, appiu:d . 

Applica tio n granted . Cross·ap plicat ion dismiS.>c:d . 

The following cases ..... ere referred to in the 
judgment: 
Arislokralis, [197611 lloyd', Rep. 552; 

Liberian Shipping Corporation Peg:uus v. A. 
King & Son, ltd .. (C.A .) [1 9671 1 lloyd', 
Rep. 303; [196712 O.B. 86 ; 

N. V. R~«1erij A.msterdml v. Prc:sident of India: 
The Amstelmolen , [19601 2 Lloyd" Rop. 82; 
(C.A .) [1 96 1J 2 Lloyd' , Rep. I; 

No"'a Jcrs(}: K:ti t Ltd. 'J , Kammgarn Spinnerei 
C .m.b .H .. (C.A.) [197612 Lloyd's Rep. 155; 

Presid::nt of Indi.3 v. ~kt..:aJ fe Sh ipping Co.: 
The Dun,/mia, [1 969J 1 lIo)'d', Rep. 32; 
[19691 2 Q .B. 123 ; (C.A.1 [1969J 2 Lio)d's 
Rep. ~;6 ; [19-0J I Q. B. 289; 

Simonburn (:>!o. 2), [1 9731 2 Llo)'d', R,? 1.5; 

Trad"" S.A. v. Volkswagon",«k A.C . ' [I %9J 
1 Lloyd', R,p . .\9.\ ; [1 9,>,12 Q . B. 599; (C .. >; . ) 

. [197011 UO)'d ' , Rep. 62; [19701 1 Q .B. SF; 

Unicoopjapan and ~brubt!ni- l ida Co. l td . . v, 
[on Sh ippinz Co., The fan, [1 97! [ ! L1o)d ' , 
Rep. 5~1. 

\!l is was. a consolidated 3clion con;j5;:ng o( 
an 31 . .-[iun in p~nonJr.1 JrlJ In J': liC'r:. :r: r:!:":l 
brought b~' the r :.~ : :: ... . .1, • •• .,,;) ....... ~ • v 

Exponkhkb, 19J1n st [!"Ie d c:fc:n.! J.nt:; , H c::;n\ I~k 
l td . , cOOl:ernin g 3 di);pute rc:l atin5 to (h;: 
plaint iff; ' cargo of so~a bC::ln'i I Ol~~d on the: 

7 ' dc:fc:ndJr. rs· ws~<I Dt.J ~·id .\Iarqw!ss 0/ .\ fiI/o rd 
.......... HI1\ '~n ( J. i l ir.:r ,ht p of the Joc'<!!yr.e Jpi:i'i! 

\Ioh i.:h the: .It.:t ion in rl!ill \ \ 3,S b(ou~hl) J[ Ch :':J;Q 
d deli I. cred 3t Len ingrad in a dJ.r.~J~-:d 

conJicion at th~ ~nd or 197 2. The Jt;f<:::l~:!.r.!S 
J.ppl i~d for J. ~tJ:; o f rro.:,,::d i n~ , on th ... ~:"_~ ;: rlJ 
th.n th-: '; :' i' t;tt: )h ... ' l:~ .! ~c r.: f.:r:::J ,u 
3 rbit~lt icn . O n A;,r. :-, IY7n, tr..: pl.! : ..... ~~ :.{. 

J pp: icJ f .... r the ;, i-;'l l.! (u r .lr'l-"'h)lr.l :n 5 .II! 1r :- . :'J : .. 'f 

to be c\!t;rtlkJ in th .: e\e:nt of tht: ..!c~·c:r.';.!;: t, 
Jpp:i...':Hi" !·' ~ ~I",·~o! -:d i n g . 

[BRA~oo~ , I . 

~r. ~ichae\ Thomas Q .C. and Mr. 
Christopher S. C. Clarke (instructed by ~tessrs. 
Clyde & Co.) for the plain,iff,; Mr. J . S. 
Hobhou,e, Q .C , and Mr. Jonathan ~[ance 
(instructed by Messrs. Hill. Dickinson & Co.) 
for the defendants. 

The facts are stated in the judgment of ~tI . 
Justice Brandon. 

Judgment was reserved. 
. -:0 

Friday, Jan . 14, [977 
.~ 

.-, 
ruDGME~T ' .. ' .. 

Mr. Justice BRA~DO~ : This matter 
concerns a cargo of soya beans carried rrom 
Chicago to Leningrad in the British ship David 
.\1arquess o/.\filjord Haven at the end of 19i2.. 

The owners of the cargo were 'a comran"Y . 
incorporated according to the laws of the! 
U.S.S.R .. mimod Moscow V / O Exportkhrco. · 

. The owncrs of the ship wc! re an English 
company, Hdm\i1le Ltd. The- cargo-o·.I, .. ~tT\ 
::lIl l!g~ that the cargo was damJg'!a d uring th..: 
CJIriJb'! by reaso n o f [he erl!3ch of cont r;:!.i:{ or 
br~a~h of d1.l{)' of the: sh ipo wnc:rs , 3nd ..:I~im 10 
be: c!i: ti[!ed to dam3g:s from the: shipo \ironl!fs or: 
that a.:count. Th o:: claim as most rcx:ntly 
rormuiat:d is fo r £13.3,21-1,53. " ith i n{ er~st. 

tn o rder to enfo rc'! this claim the: cargo-
o ..... n.c rs ha',e bt; ;?l! n t .... o a..::tions in th is C\Juri. 
Th~ first J.t.:tlon i.i an action in jXfionam (19:.! 
rolio 5) ::!. r!d the: second 2.~tion is an action in re:-;t 
( J9i..i rol io 20) . Thv ::.c! two at.:tions have since 
bc:c:n .:on.iolidatcd . . --..,. ' c 

Two 3pplic:,H ior\,S in 'the: con:iolit.latc:d Jction 
are now befoft! the: CCl urt. The fir5t J.~plic;:!. t jon . 
is b)' the: defendant .hi po..-. nc:rs for a stay of tt:c: -'. 
p("..: e:c i :l~s on tho:: grounJ thal the: d ispute: 10_ ! 

",h;.:h tr..cy rr: I:l :.: i j 0n c · ... hi..:h the: p.lnks a~rc!,j -

.'" 

~ : . ' . . 
1 "houl .1 ~r: "dc::'ij~'d b;: ~bi t;;!·~~·n-."·T~hc: -~~..::~:~~ I 
I JDPIi":J.t ion is by [hI! plo.inr iff ,,: ;Jrgo·o .... r.t:rj toJ : 

~ \ tc=nd th ~ ir (inl t: fo r JPPlJ inl ing In • .ub:liJ:o r ill ~ . 
I t h~ ~\ I!nt of [he first appli":3tion ~:..:..:: .:c: ~t.!ing. 

'.' 
The r! ', iJen ..:e t-dore lh~ C0urt ..: oO$isl:; o i fiJ'Jr 

lffid3 .. its S',Io'om on b~hJJf or (h~ Jdcn J.lntj b~' = j 
\I r . Llo~'d, an J. .~ .. OI."::H C' p.ln n~r In \ \;;C).);i. H.:I : '1 
D1 .. ·l.. ::l50n & CI."Ill ~J.r!y, lhc= 50li.:ilvrs fur t~:: 
..! .::.:: .. ..!...I! ~! ) , 1nJ r .... :,.' J:·:":J .1\·!, , ',\ o rn ~ n ~::' ~..!. 
Jf l~, :: P:l !~tl :':· .; b~ ~ I r. EIII;')! . J pJf\ ii c i ,: :-: 

t \ k .. . ~ •. Chd~ .. \. Cu . . the )1.'i, .. · t; . 1f~ :'ur c,,: e: 
pi .. u!1: :rf, . tu~;:ti":C:j \~ : th ":.1;·0 '.h ...! .. ''':'Jr:' ~.:'.' ' 
~ \ !:,bl t:..:1 Iv !~ .. l )": .l r':' :J J\It, 3::..! ...... 'me' (ud:c ~ ". i , 

.. 

. , . =to 

Q.B: (Adm. Ct.) 

: , - . 

. _ • • _ : .. .: ,~~~ ~ .... -10-

..... :: -~~~~ .. : ~:j. : :- . -:-::. 

.: '~-":. - l 
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t· 
r 
t 

- ~. 
The: hi~lor)' of ~hc rr..ill er. a. .. I find it. i~ a.~ 

f 
1· .... Ws.. By a ~nil en ,(\;-11;-3"1 dc.l~ Au~ . 4 , 

,).J.... • " ) L" c! S 
t9i2. C.he ~de CC(':"'1.:T3,CI .... ~ ,nl1(, ' :C!a:e,~ 

,,,,0)' ii.l.!Tl C" 00 ~ ... ~qnc~ nco ( ("~" 
'"...,~ ,. .., I' h" 'f 1:'l~uS:ries"). a~r ~,- 10 se to \, e p . .:.mtt. s a 
i ~';'( qua..'1.tliY of ydl,:'1~ !-;:"ya t.c:ms. T he s.3lc 
;~ .tO l:\C r.(\. t- . \· a:iol..!~ r('~s. in=luding Uniied 
S:.ates la~es r~"':1s. and s.t,~ pm('n:s "" ere lO be 
Q:.3dc by Ir.s\;u;nc:ms fr om Se~ \C:'m ~r. 19 /2, to 

~IZ)',19i3. 
B" a ch ,rl er·party dated S<rt. 7, 1972, (" the 

-l:.::..~e: - r2ny" ) , a l ' r.itC'd S:al es c('\mran~ 
'~~::d COil~;ne~ ~al G:--ain Co. r'Cont inc:nJ.! 

. G:ain" ) cha.,r red the defendant s' ship Do\'id 
},.f;rquess of .\t:1ford HC\fn ( "I!"I e: ship") to 
aIr), onC' ir.stalment of ~cya bcans under the 
we cont ra.:t ffom ce!";a.in s j't"cifie-d LTn iied 
S:.iHe! tales pons, in.:ludins Cr.i.:a£o . to c";1.2 in 
~~i fied pons in the U.S.S. R. includ ing 
lcnir.b;ad. Cont inen tal G;-ain. in ~o chartering 
the ship , y,e- re a.:tin£ for and on txhat f of lhc 
p!:llntiffs . v.h05e obEf2:ion it was under the ~al e 
.:ontra~ 10 p~\ide a shi p on h OdI d '" hich t he 
instalm:::nt concerned coui:j bc Jeli \c red by the 
~l1 :::rs. There was no thi!'1S in the terms of the 
~ha.rter-party itsel f to d isclose the fac t that 
Cor::ti..'l ::-mal Giain "" ere so acting. and the 
agency ""'as, therefore. ~o far ~ the terms of the 
d:a.j''tc:o--pan)' itself are concer;led at an ), rate, 
undiKlosed. 

i.o November, 1972. pursuant to the charter- ' 
r.arty. the ship proc«ded to Chk.ago an d there 
loaded a cargo of soya ~ans shi rped by Cook 
lnduslries as oDe instalment unde r the sale 
contract. On Nov. 22. 1972, loading "':as 
completed and a bill of Jading in respect of the 
cargo was issued. It named Cook Industries as 
shippers and pro \;ded for delivery to their order 
at one of three pons in the U,S .S ,R. including 
lerungrad. It stated the quantity of soya be.ans 
shipped as 12,125.73 2 metric tc nnes. It was 
signed by a Uni ted States company, Overseas 

r Freight &: Terminal Corporation , and such 
~ ~... signature was stated to be for .and on behalf of 
t - and by the authorit y of the master. l ,., 
t ::0-

t . 
f ' 

t;;~ 
f· , t- , . 

~-'~i 
. '. 

On Noy. 25, 1972 , an invoice in respect of 
the shipment was issued by Cook Industries, and 
on Nov: 29, 1972, the plaintiffs received the b ill 
of lading indorsed in blank by Cook Industries. 
and the invoice. 

,uningrad ",,'as nominated as the po rt of 
dlSCharge under the charter·party. an d the sh ip 
proceeded to that pon . During the voyage she 
encountered severe \l,eather cond itions in the 
form of snow, ice and gale force winds. On Dec. 
n, ]972, she arri .... ed at Leningrad , and on Dec. 
29 the elischarge of her cargo began. On Jan . II , 

" , 

===== 

19'7~. ~ i$cha:"g(' was cum j"'l t'\('d. c, r. d on the !-ame 
.~J ~ a J i.'"~,: um(' nI dC"~'ri t-("d .!~ Z s:a:c:n(,~i · n ("lli~e. 

.~ . • . ':: : r:~ ~h ..... :",... . .. " .; ~.:.r.:3f~ tCl C.:u'go. was 
~ ~ .;;~ n u.. and ~i ~ r, ed by \";j,rl0US pcr!oons 
fc:';,";:!-e:ll in g. \'a~C"us ir.t er e~ts. T\Ioo survey 
rer . :-:s on the c.a.r£o, the fi rst da:l:'d Jan. 17 and 
the s,('.: .. )n d Feb . 7, 1973, \IoCTe sub~equ('ntl)' 
is,5Ued . 

Shorl!Y !>efore OI'C . 21, 1973, Me",s. Clyde & 
Co . ("Clydcs") \l,ere imtru("ted by the pla intiffs' 
RU Hi 4I1 underwriters in Te~ t"'I!.:t of the claim. and 
...-In IhJI d~i e t~ley lelC\::d the t. 0ndon agents fo r 
Ckc:'am..!s, th e Bcr:n:Jd3·ba~t"d Pr l):eclion -e'nd 
Indemnity ASSoO\::at ion in whi, h the ship was 
entered (" the ciub") . ·z!-linS for an ext emion of 
time until at least Apr. I , 1974, in order 10 
~nab:e tloem to investi lr.: at e the maller. Th is 
requ est was made on the f(,oting that the time 
lim it of one year for claims for loss of or damage 
to ca!"£':> under the Hague Rules applied 10 the 
':..35e, and "" Quid if not eAtended e~pire on Jan. 
J J, 1974. The claim was staiN to:X on ~ehalf of 
.:.argo ~n;::erv .. riters \l, ho had !oenled a claim for 
U.S. 5:88 ,9 15 .79 for sall water damage. 

On Jan. 2, '1974, Oydes recei"ed from t he 
r lai ntiffs ' unde~Tilers various documents in 
sup~n of the claim . These ""'ere the bill of 
lading, the invoice. the st2 tement-notice, the 
:wo su rvey · reports, a claim bill and a 
subrogation form . The chaner-party. hcwever. 
was not included. On Jan. 3, 1974, Clydes 
forwarded copies of these d ocuments to the 
club's London agents . On the same d;:ly Clydes 
i)sue"d a writ in personam for the plaintiffs 
asainst the defendants in respect of the claim, 
the action so begun being 19;4 folio S. 

On J an. 7, 1974, the club's London agents 
telexed Clydes extending the time for beginning 
proceedings to Apr. I, 1974. On Jan. 8, 1974, 
Ctydes issued a further writ in rem for the 
plaintiffs against the sister ship Jocelyne in 
respect of the same claim. the action so begun 
bein; 1974 fo lio 20. 

Neither writ was sef'oled for the lime being. 
On Mar. 20, 1974 , Ctydes asked the Club's 

London agents for a further extension of lime 
for commencing proceedings. 1'0 reply to this 
request appears to have been given. 

At some time prio r to July IS , 1974, Messrs . 
Hill Dickinson & Co. (" H iU D ickinson") were 
inst ructed on behal f of the defendants, and on 
that date the club's London agents in formed 
H ill Dickinson of the fact, ..... hich they had 
discovered by inquiry, that a writ in respect 

I of the claim had been issued. 
In November, 1974, a copy of the charter· 
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party ..... as for the first rime supplied to Clydes by 
the plaintiffs' underwritus. 

On Dec. 31, 1974, the writ in person:un was 
served, and on th~ Jan. 9, 1975 , Hill Dickinson 
entered il.n unconditional app(arance for the 
defend.:l.nts . On Jan . 10, 1975. the ..... rit in rem 
was rene ..... ed on Clydes' ex pan~ applicat ion . On 
Feb. I J, 1975, the renewed writ in rem was 
served on the Jocelyne and on Feb. 12. 1975, she 
was arrested in the action. On Feb 13. 1975 , Hill 
Dickinson entered an unconditional apF~3r3nce 
for the dcfend.J.Ilts in that action also, s~urity for 
the plaintiffs' claim in the sum of £150,())() plus 
interest and costs was gi .... en in the form of a 
guarantee by [h~ club, and the Jocelyne was 
released from arrest. Th~ guarant~e expressly 
stated that it was given without prejudice to any 
rights which thl!: defendJ.nts might ha"'e to set 
aside o r Slay th~ ..... rit a.nd/ or proceedings and/or 
arrest. . 

On the same day - Feb. 13, 1975 - HiU 
Dickinson ~nt a kU(';r to Clydes in whkh. 3rt~r 
referring to the reservation of rights in the 
guarantee referred to abol,·e. they cominued:-

As we 'explained to you yesterday. it might 
be that. on a propc:r interpr(,;[J.tion of (h~ ' 
documents evid;:ncing the Contr:lct of 
Carriage, ArbitrJ.t ion haS 1xen agrct'd by the 
Part ies as. the means of dl!term in iilg 3n)' 
disputes. 

Would you please so!nd us 3t your e3.r1i~.s[ 
con ... enien~e full detailj regarding the:: Corura::t 
of Carria,!'!, pank-ul a- rly in rC'gJrd to th~ 
relationship ct:l''\''e-e n your Cl ients, Condn~nt J.l 
Grain Company of N~ ..... York, and Cook 
Incu) trics In..::., th~ Shippers nJ.m\!d in t he: 
Bm of Lading. . . 

On Feb. 19, CI),dcs wrote to Hill Dkkinson, 
s.a)"ing that [he 3,n5 · ... er·[0 their questio n W>!'i thllt 
th( plaintiffs had pu r.::h.J..Scd the C:l.IgJ fr om 
Coole Industries and c:n..;!os::tg further ~opic~ of 
th~ iO\,oic: and bi ll of lad ing. Th ij ans··~ ~r d:d 
~t, ho","e" er. deal ","~i[h the p.Jint raj"cd about 
the rebtion.)t'll p bct\l.~~n the pl.l :r.ci ffi anJ 
Continc:"nt31 GrJ.in , the p(.sons :1amc:d as 
charterers in the ..::hJ.rt :r·pJ.rc)·. 

On Feb . 25. 1975, the: .-\dmir.l!t)' R:ai ):r3r, on 
the: plaintiffs' applic:ltion. m3de an or.:kr 
consoli~:lt ing the two actions. On \tJr. .1. t975 
tne plaint iffs sl!nel1 tho!ir st Jtemem of cbiiTl 
in (he consoljdai.~d action . On ~f.lr. 21. 1975, 
the def~nd.:!1lts issued their noti..:t:' of mor ian 
a.sking for :I S(3), on the ground {hll th ~ ~hJ. r:C'r ­
part)' contair1~d a clause pro\ iJ in; fo r 
arbit: :I.t!on in Lon'!vn o i a ll J~ , ~ '. :",,, .. ri sins 
unl.!cr it. On ~1.1I. 25, 19 :" 5, t!i.: nv : : .:~ of 
motion "'"~ ia\C'd o n t~~ rla iOllff) . th< JJ ( ~ fur 

hearing being stated in it as Apr. 14, 1975. No 
affidavit in support of the motion W3S, however 
filed or served, lnd the date for hearing so fixed 
WJ.S subsequemly vacated and the hearing 
adjourned. 

On June 30, 1975, Clyd<s wrote to Hill 
Dickinson sa)ing that, as they had not heard 
from them on the maller far some tim~, [hey 
assumed that the defendaOls had decided not to 
proceed with their application to Stay. and 
asking for ser.;ce of the defence in 21 days. On 
July 7.1975, Hill Di..:lejnson answered that it was 
the intenti9n of the defendants to proceed with 
their application to stay, but that an order for 
discol,'ery of documc:nts in relation to the 
applic3t io n would fir st be sought. On July 10, 
Clydes replied pr~il.g fo r service of the 
affidavit to be us~d by the defendants in su PpOrt 
of their application . On ·July 31, 1975, after 
further correspond::nce between the solicitors, 
Mr. Lloyd swore his first 3ffida ... it on behalf of 
lh~ defendants. and a copy of it was served on 
tbe plaintiffs_ ThiS affidavi t was framed to 
support the motion for a stay or, alte rnativelv. 
an application for d.isco..-ery in rela.tion to it. -. : . 

On Aug. 13. t 975, foilowing · ~r. ice of th i.)· 
lffrd3\"it, Clydes had a ccnf~re:nc e: with ~ounsd 
instru...:[~d by th(m for the pil intiffs . On O..:t. 
13, 19i5 . Mr. Et..: ivt of ClydC'S vi5il ed Mas.:ow 
in oreer to make furth..:r ii'1qui rics into the fJCt5 
relatir.g to [he s::! .. k con~r:!..: t .3nd th e ..:hJrte~in5 of 
the shi p . In Dc(~r.;t:er , 1975. a d r3ft affida .. it by ' 
~Ir. E:: !ot ' ..... as prepJ.re:J , but it w a.o; nOt ur.til 
:"IJIch, 1976 that Counsel'.; approval of it ""' as 
obtained. - . 

On :"far. :6, 1976 , th;: ddendants obtained a 
ne ..... dlte - Nov . .1. 1976 - fo r the hearing of 
lh("ir rr.Q(io n to it.ly. On A~r. 27, 1976, the: 
pb.int:ffs iss:.!C'd rho! tr n~tke: of motion. J.Sldilg 
for an eX!e:nS:l..'O of tL.'TIC for appoi nt ing an 
:l!b irr:uN in l h :: e·. e:':t of the defe:!d:mts' 
apptk3rion to i;: 3. )' su.:~eeJin6 , su...: h ero .. ii­
:!;:,piic':l.tion to be he:trd ''''' jrh th~ defenli<!.nrs ' 
appiic:J.tion on ;-';0"' . -'. · )9i6 . On Ju r,e .D, 1'r6 , 
Mr . Ell ivt's tirs! J. ifi~a \ i t in sUppJrt of the 
plaint iffs' C.l$C' "'" 3:. s ..... orn lnd a ~cpy of it ser-'(d 
on t h~ der'..:njantl . 11 ',\, 15 fr3r.:~d. firstly. to 
.In 'i 'J,er ~fr . llo yd'; r:~ ~ ! lff:.!3\it in i upport of 
; ::e d( :'er...:!a!1ts' al='pI:·::J.{ ;cn f",r a stJy . and, 
se::on";ly, to SUppt:l rt c:-;c piJin(j ff'i ' o "'"n cro)s­
appli~2.tion for an c'(t:o,;;on of time , 

Subs(~u~ntt)· t~ e · ..!J ~e (L'(ed for the h~~ing o f 
the t\l.a apr li":J.:il.'r,i 'J, 15 aujvurnc:"d, fir s: to 
~v\' . 8 .lnd t~ ::n to ~ .,) \ . :.1, 19- 6 . B} tr.e rir.: :: oJ i 
tr.~ h( lr in!!i J nu~t-<: 0i ;" J i:h;:r affid.l .. n.; hJJ 
1:-c:"t!>1 5 ...... om o n b0th s:~;:), th r:: :: more 'b) ~Ir . 

--- .-

' .. ' 
- __ . . .;. _ . :- . I' ~-: 

-'- ~ ' .. :- ' 
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("I.)) LLOYQ;.S L\W REPORTS 12~ 
<J.5_( .~.;m , - '_'-~:' __ ~'~ _ ====== 

J ) Tht' "Jt'\"t-I\ nt" P~17 1 V OL. 2 s;: ...... ou.... . ~ . --- -. _.1 (or thC' d C'f C'nJan!~ and t'n(' m .. )r C'.Jfi) ~l r , 

~: ror the ~la intiff!O. 
ne Chi!..1 eT-rar:y "'as 0n a r rin lC'd (c\Tm 
' :'\I:'d "f0im C . :~ J0rlC'd 1913 .. -\ rroh"\cd 

C::":::llJre &:ri.h G:-.:: ::-: Chanc:r P.1n) SI('o.iTlCr'·. 
~~~ cated L onjl.."ln Sc r'lt · 7, 197:. and \\a!­
~ j " r:t \l>("(n the ~C'f~·nd?nl s <I " ('\"n~T!o or !he 
~~f'\ -211d Ccntin ;" r.:al Gra;n a s charl('l c:rs. A~ 
~·~'. ..,.,cd carlirr. Continc:nta! G rain, in mal-ing 
",.J_ - d - I d ..... chUlCi-party, "' erc a ctll~g 35 un ISC 0'(" 
"':-'( ci the r ;aintif(s. li ..... . 

The prir.tcd fc :-m of charier-party had ,br\.·n 
~j~l('(1 10 nu:'!)clOus t y~d del~tl('1m. 
~dujons and Oimcndments. and fun her had 

·~e,.C'd to it fou l r.:!£e~·. of adJitional clauses. 
The resull ing d (X'lJ m~nt ,15 by n? ~cJ.ns as d~ar 
!5 it rrj£.ht t-e, but £:UJd.::.n ,:'~ en 115 Inlerrn:13t lo n 
.:an fonunateiS' be' £Ot from The A msrC'lmoltll . 
I1960]2 Lloyd's Rep , 82, in which ~1r . JU ~lice 
?~son had to ( or.sider anOlher chaner'rany 
in ~imilar form (see. also Trad.n' Export v. 
.-of/:swage" "·,,k A .G., [1969) I Lloyd', Rep. 
:9-1. in ~'hich ~1r. h :stice ~f ep,,,,, folio .... ed the 
\) eYI''3 of Mr. Justice PC2.T~on). 

• The chatter· party deals fir st "';th the voyage 
to be performed, the caigO to be carril"d , and the 
f:eight to ~e paid. It goes on: -

- Captain to C2.ll at ' Charterers' or their 
, Agents' Office. as requeslN. and to sign B:lIs 
of Lading, as pr~nted, without prejudice 10, 

:- L'Us Charter Party . 

" . later there comes this funher provision l,I,;th 
' r<!Card to bill, of lading, which I 'haU caJJ "(he 
supersession clausc":-

It is also mutually agreed that this contract 
sball be completed a.od be su perseded by \.he 
signing of BiUs of Lading on the same form as 
in usc by regular line st~amers from loading 
pon to pon of. destination. or. if port of 
destination be one to Vo hich the re is no regu lar 
line of steamers from loading pon , this 
COntract shall be superseded by the signing of 
Bills of Lading in the form customary fo r 
such \'oyages for grain (argoes. which Bills of 
Lading shall ho .... ever contain the foll owing 
c1auscs:-
There foUows o n the printed form six numbered 

clauses. each enclosed in in \'erted commas. 
Oause J contains Qualified exceptions to the 
shipo\\ners' liab ility, in effect limiting it to 
liabiIit), fOT loss or damage resulting from want 
of due d iligence by the owners themselves or by 
the ship's husband or manager. It has been left 
as printed. Clau~ 2 begi ns with a provision for 
2eneral average to be payable according to 
Yorkl Antwerp Rules , This has been umende:d in 

IYrl'~~ aJJinE th e Vo or d !i. " in l.C":1d C' n ' · :I fh'r Ihe 
""Nd "paY'i~k". an d the dale " 1950" .,f"'1 thl' 
"Nd :. "Y (' rk /" \ nt 'olroerp Ruks·'. Th:~ pr('I\'i ~i on 
in d , ~ i~ fl.'" 0\\ t"d by thc J.::! \\' n ..: I.:iu:-e. v.hi.:h 
h.1 : t'- .. 'I,.' n dr.:ict ed cmirciy. CIJu\C' ~ in\'('fro('lf.3It"~ 
: h~' Haner . ..\Ct . d . ~ dCJb v. ilh ' ... .: ..: i' li<.'\O o f 
(,i . r ~'tl,(' r ,' rt (If di:..:ha:g c. an.:! : 1 ~ d(.'.!' 
V. l, ti lipt.·rt y 10 ('I.'al en roule in \arious 
~·if(ulTlqJnccs . Clau!<oes 3 ;tnd 4 h.J\e t-C'en 
ddeted entire ly. Clau:.e 5 has al~o heen deleted 
\~n: i r c:!y 2nd :!r,l,:hef pro\ i~io n " \'C'~~t"l to ha \'(' 
the p :-hil~f:e of bur, Len~g en rou le" sut'tsl iluled 
C I ... lI!O~ f, Si\c~ a lien 011 ca,~o for fj .. i ~hl. ~kad 
fft.' isht , dl'murr3£C' (IT a\erage, II ha~. li\.. e c1'. 1 
~t""n lefl 3S pri:1lt:d. , 

FoliowinS these printed clauses in in'crled 
.;'om:nas. all in troduced by the super!>I!~$ ion 
..: i3 usC' which 1 ~et out ab0\'C', com e four further 
;-rinled provisions rela ting to d iffe rent tories, 
The first rdates 10 the ces~alion of c~::merers ' 
liabili:y o n C:.i:-£O being sh irped; the ~C'C: (l nd 10 
the ch2rterers' righ ts of assignment; the th ir d t'O 
ihc ;:d\'an.:'ement of cash for db~urs('ments at 
the port o f loading; and the fourth to the 
Rayment of commission, The firs~ and se.::ond of 
l he~c prQvisions ha\'e been left as prinlC"d.. the 
Ihird has been dc;l eted ent~ely , and the fou rth 
has been altered by typed amcndments . 

After these pro ... ; sions the following ,words 
~ 3.ve been insened in type:-

Clauses t'os. 7 to 32 inclus ive. as attached, 
(0 be fully incorporated in (his Chaner Party. 
\\'henever the word " steamer" appears in 
this chaner it is understood to mean "motor 
vessel" . 

Under these typed words come the signatures 
of the persons authorized to sign the charter­
pany on behalf of the panies to it. 

Two o f the four pages annexed to the printed 
fo rm, as so modified in IYpe , conta in a series of 
add it ional clauses in type numbered 7 to 32. 
Clause 32 of these pro\,ides:-

U.S .A. and Canadian C lau ses Paramount. 
New Jason Clause. "";cw Both to Blame Colli· 
sion clause. P . & I. Bunker De .... ·lation Clause. 
'War Risks Clauses Nos. 1 &: 2, Ccntrocon 
Strike Clause (Amended) and "CenlTocon" 
Arbitration Gause, as attached, to be fully 
incorporated in this Charter Party. 

The other two annexed pages contain copies. 
either prin ted or in type. of the various clauses 
referred to in d. 32 above, including tAe 

'Centrocon arbitration clause which proyides:-

All d isputes from lime to time arising out of 
this contract shall , unless the panies agree 
forthwith to a singJe Arbitrator, be referred 
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to the final arbitrament of two Arbitr3.tors 
carryin g on business in Londo n ..... ho sholl! bl! 
membcrs of the Baltic and (ng3~(d in the 
Shipping and/ or Gra in Trades. o ne to be: 
appointed by each of the panics · ... it h power to 
such A rbitrators to appoint an Umpire. Any 
claim must be made in writing and Claim:1nt'j 
Arbitrltor appointed within thrC"l:: months of 
final discharge and where this provision is nOt 
complied with, the cla im shall be dl!c:med to 
be waived and absolutely barred ... 

The bill of lading issued in respcct o f the cargo 
was on a printed fo'rm ent i[ll!d "Baltimore Form 
C Berth Term Bill or Lading", It ackno",ledg.s 
the shipment in apparent good order and 
condition by Cook Industrif!s o n board the shi p 
at Chicago of 12,127 .732 metric tonnl!::) of 
yellow soya beans for delivery at Riga, 
Leningrad or Klajpeda to ' their o rdcr on 
payment of freight 3..S agreed. such freight being 
stated to have been prepaid . It is signed and 
endorsed on the back in the manner described 
earlier. 

The bill of lading contains seven generaJ 
clauses , followed by a War Risk clause: and a 
P & I Bun kering clausc. Clause I o f the general 
clauses incorporates the United Scates Ca.rriJ.2C: 

, of Goods by Sa Act, 1936, Clau,,, 2 and 3 n<~j 
not be mentioned. ClauSe ~ . cont ~in.i a n 
except ions dause the same as that pres..:ribe:d in 
the charter-party. Clause. 5 begins with a 
provisio n that go:::neral average is to be p3.~ah!1! 
according to thl! York / Ar.t\loerp Rules 1950. but 
does not spcdfy J..r.y pl~e fo r su.:: h pa) rr. ~n l. II 
continues with the: Jason clause. C\au'ie 6 
providl!s that, ..... here adjustment o f s~nera! 
ave rJ.;e is Cil:!.de in 3ccNdan.::e ..... ith {h~ la · .... anJ 

. practice: of the United States of Am~r i":3. the 
new 1:.15on clause is to apply. Clau"e 7 .:ontains 
the new Both (0 Blame ColliSion .:Iause. 

With re~:lrd to the clauses which rol!",\~· the 
seven gl!nerJ.! claus~s , [h~ \\':If Risk; cla 1Jse 
acco rds with, but the P & I B u:!k~ ri r.g : !J!.! se 
d iffers in wording from, the cl:lus<s rel.l [i:l~ to 
[hc!s~ t\o\oo rnl tUrs specifil!d in cl . J2 of the 
3ddit it.'nal.:l::\uscs ann~:<ed to th~ chan.:r · ~.lrty . 

The mate:rial rdating to the p13 int iffs' .:il im 
which is available at this s[ag~ is noe":l!ss.Jrily 
limit~d . 

Th~ d~,: ~ !og book of the ship shc·.\ ' . ~ .~: 

during mu..:h of th~ vopgl! she e :(~~na: ... e:u 
con.j itions of intense cold and rros~ . and 
bet ...... een D~ . '13 and 19, 1972, encoun(er~d ·.er ~ 
hea '''Y we:lth~r as a r:~u! t o f v. hi~h she: SUltJi:-:..: ~ 
dam);': (Q ~quipr.:~:"\t JnJ 5(ru.:t ur~s ..,)11 .! ::.:k. 
This in..:iul..!.:..! .! J.!":~-l.sc: tv nu J h.!:.::': .. \~: .. ~ ",, ~ ... 
baJ \y S~l dU\.lon in th~ ":C!1 tre . A.> 3 rC':'W! l 01 th l~ 

damage, when di scharge begJ.n at leningnd on 
Dec . 29. 1972. a crane had to b~ used to lift no. 
3 hat..:h before it could be op<n~d by the ship 's 
win..:hes . 

On Dec, 30, 1972 - the second day or 
discharge _ the m3..Ster sent a telex to the 
defendants in ...... hich he stated thac anticipated 
water damage to the cargo of soya beans v. as in 
the region of 500 tonnes. On Jm. 4. 1973, tbe 
ma5te:r made 3. protest before a notary pubHc at 
Leningrad with regl.rd to damage to ship and 
cargo by bad weather in the Atlan tic. 

On Jan. II, 1973, the do.:um<nt called a 
st3temcnt·no tice - which is the nature of a 
cugo outturn repon - came im o being. It is on 
a printed form setting out .... arious malters, 
expressed in both RUjs ian and EngliSh. in 
respc:ct of which information is required to be 
given . This information h.l.S been I!ntl!red in 
manuscript and the fo rm has been signed by 
three persons: a representative oi the port. a 
representative of the custom house, and a 
represcnt::uive of Inllat, a state c rganization of 
the U.S .S .R., which thc defendants concedecl, 
for [he purpose o f the prl!sen t rro..:el!dings of!ly 
were: act ing in this respect as the ship's agent.5. _-' 

As regJ.rds the qU3ntity of the cargo. lhe­
dtXument states thlt th~ biil of lading qU:u1tity 
\\-as 12.12S,732 kgs.. and the: quantity 
dischJ.rg-:d 12 ,111, 860 kgs . . m3.~( :r.g a shortage 
of 13,872 kbs. 

As r ~gard.) the co ndir icn o f thl! cargo on 
dis.:hu~e , the: do..: umer:.t as translated st ar:s :­

A..:ct'rdin g to 8 / l it shoulJ b: 12:,1:!5,732 
kgs . of soyJ. b.;::!.1ls. actually it ...... "15 accepte"d by 
the \o\o a :, : !1 ousl! . 

9,968,070 k ~s. of sour.d be.:l!1s . 

.• . .; 

, 

2, 1~3 ,790 k.s. or "'wed, mouldy, rotten 
be:ans. ..· ro 

On Jan. 17. what IS d "!s.; ri:O.;:-j as C'.'(p~rtisc 

5.a~~:n::!nt no. ~~306 (the! tir . : iUne)' report) ·",·:u 
drJ. "~ n up . Various r~r50m r~;"res(nting CUS" .· 
arid oth~ r int(' re:>ts , but not ~ h ;: ddendanu. 
Wl!r;: ::onc.:mc:1 in it. The C3.r j.J is des.:rit-d·. 
ac..:ord ing to th~ trJn :i13t io n . .l:i ":Q~~risin ~ : -

1. The cl"mi i!:onJi h i S~ q U::J.l it y b(,Jn:t· 
.9 ,96S.0iO k~s .. )·eUov.: bu ii(, consist ing of 
some black m"" Ji,~:d [:>I!an'i. 

2. W('rt C'd bl!:l ns . : . ' ..1~ . - .:..) kiS., mi.'(~ 
,·\ jth rr.ou lJ.:J biJ."::,\ ':O::: .J. •• ;. -

Th<:n, aftl!r setting out an J.n :.J..I~5is of th<: bcl.ns. 
the- repon as (ran ~ b~"!d ':I..,,,dud"!'i:-

ra~ : ;". ~ ::": _, ..: ,Jr. ... Io..!"!r.J.~lo n ~ :ie [a:TIS ot th~ 
Co ntrJ...:t .l::J :h t: r<: ",. ; i v:' t !":~ :\J. ~ .. ~, l\il: ;: ~' f 
th ~ ~J. r $o . .. the rr;:scH b ~;lJ~s ;:!u i\\Jt c: tJr: :: ~' 

p..:-nd to the t~~ h n i .:a1 t : i <nS of th ( Ccntr:l.: t 

,. 

._0' 

" 0; " ~'--. -
. : 'r'~~"~~ ":;--- :' ''' ~ 

, > 

-' _.'. . ~ 

,. -, . ,#""V 
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'. ' 

. . ' .. :-.".:: . 

')'":1" .~ _~ .... " ' • • 

r • 

----.---,.,.-.-.---~ ... .. .--

t ~ ... ?O~.J .I The "J(k..-rl~ DC''' 1I977J VOl. 2 

f ' -.. : ,~ d i~ 2.nd oi l n', ixl urc ... Chloride 
[ ~~ncc: tclh of .... e'll ing 1;1)' !'C'J "" al er. Taking 
[ ~IC' account low Quality as ",!'I I a~ c:\pemC'~ 
f ~d losS .... hi le .... orkins. o ut the ca rgo . the 

'

" . ,\.;x"n ~ oC'tcrrr.d.i,n,ed talh < Ilo'~hC'ri n[:. of I' t he iualil y 
co f the con Ilion . \1 £ Qua II}' I,.lc:an~ . 

, .:. '/!lS,070 kss. , at 5.5ocro• \\ ell l!d bl.: J.ns . r ::1~3.?)I() Lgs . • 77 . 1~~ , from the cost of ~(I~ a 
r _ -:. tanS In sound condItion . . . . 
~. ", ' OOlFcb. 7, 19i3. the ~cc l"'n d :,ur\ c: y (erOn ~o . r . 2J "73· J9 tame mto being. This is on a primcd 
; ". j ;r.m similar to that u~C'd by 3\c:ra£,c 3gcn t'i in 
1', ;:-,.l.1)' ports. and is signed by a Lening.rad 
~ • :-_~ c:)'or. . 1t $;alC'5 that the $Uf\C Y \\iiS made al 
t _: :~ request o f cargo interests and that notic e: of 
t i,"I'SS ·. and damage: had been g..iven to the 
, ''-:: p.:'wne:r by the statement -not ice dated Jan. 
t. ! 1, l1J73 . The ~.:h~d ule to the It'ron as translal ed 
;, . .1<>'Is:~ ·· 
k" Accordin g. to B/ l should be : cargo o f soya 
t . . '- ~ansin bl!lk\l, eisht 12, 1~5 . 731~ gs, 

It was djscharg~d fro m the ve5!'el 12,111,860 
t.: _ ~~, .. -xiS: of sayb~ns. . . 
~ .' Shortage against BI L quantity 13,872 kgs. 

f. ': It'was dis<:hzrged from the \'e" <l9.968.070 
. !" . -'. 1:p: of soybeans in sou nd . ~cndition 

~: ,- .:: ' depreciated by Expen.s in view of inferior 
~ i,' -"ualit)" b~' ~ .8 C:-o \I, eigh t of depre..:-iatc:d . car£o 
t 587,148<g,.. . 
~ _ •... : It was discharged from the ,,' ess~l 2.143 ,790 
r· ";; kgs: af soybeans damaged by sea Water r . -. depreciated by E-.:ren.s by 77.10;0 in view of 
r .. · '5 inferior qualit y of da.i'1iaged cargo. Weight of I ... ·.·,' dopreciated cargo 1,652.862 kg,. 

~ 
.Staltmt nt oj Loss 

. ~ 1. Invoice value of 13.872 kgs . of sovbeans 
: .. .... c·, short delivered by the vessel. . 

L~~J.~ 2 . In.voice vaJue of ~78 .. 148 kgs . of soybeans t .. ; .~ depreclale.d by 1000:-0 In View of tOtal loss. 
_'.-:."!: 3. In VOice value of 1.652.562 kgs . of so\'-

!
t~:"~ beans deprcciated bl' 100% in 'view of tOlal 

. ,,,. loss . 

.::::;. Thc' Tepan. concludes by stating - as is 
. ;"..:.. &;:!parent - that it is based on the bill of lading. 
-;~ ;. _the: natement-notice and the fi rst survey repon . 

t: .:· .. The claim bill, which is unda ted. b ut \.\hich 
r.::' ;-as one of the d ocument s received by C1~des 
~:::"- rom the plaintiffs' underwriters on Jan 3 
(~:~ 1974, and fo~v .. ~rded to the club on Jan . 4 , l ~n4: 
~ :~~ .1Ules the cirum In this \l,"3 y: -
;>i: .~,968 ,070 kgs . depreciated by 5 .80;0 = 
f" 'o';'- '. 578, 148 kg' . 
i ., c . U.S. S129.50 X 578.148 m I t = 
t .,:; ' . U.S. S74,8iO. 17 

~ . :~', 2, 143,790 kg, . depreciated by 77 . 1 0;0 = 
: 1,652,862 kg, . 

t.: .S . ~1:9 . 50 x I,M2 .862 m It = 
U .S. S214,<X.'.5: 

TOlal U.S. ~:S8 .915 . 79 

The ::fure of U .S . S 1 ~ 9.50 uSt"d in Ih C'~e ( alcu la­
: ;(I~ ::' the Lo .b . price ~r metric tonne <U Slated 
in [ ~ I (' in\ l"li..:-e . 

Fir::Jly , the re is the stat ement of claim of !'he 
r :aintlffs in the co;"';!'(\lidal ed action scr\cd on 
\1ar. 4, 1975. This alJcg:es in par. -4 that, af the 
11, 1 1 1 . H~ metric t('l nnes of ~o\'a (!.C'~ns ac:uallv 
d i5d-, arged at Le r::n£.:-ad, 9",968 .070 metri~ 
1On;;e-s \I, C'~ \.\ etted bv sea water and oil and 
dinied. and 2,] ':3.:'90 'mC'tric tonnes \l,erc: badly 
\\elled by sea water and oil and d irtied and .... ere . 
r.10U ~~y and rolten. Then in rar. 5 the damage is 
particularized. on the basis of the difference 
(!.ct \,\,e-en the sound and damaged arrived val ues. 
as U.S. SSI,131.51 in '''peet of the 9%8.0iO 
metric lonnes, and U .S. S13 1 ,9~.12 in resrect 
of the 1143 .790 metric tonnes . Th~se sums are in 
tur n co nvened into sterlin2 at U .S . $02 .35 to £1 
as . £3~.514.05 and £98)00.48 respectively, 
making a tOtal of. £1:3.:!14.53 . These fi gures 
for lass in U.S. d ollars are somewhat higher 
; han the corresponding. figures in the claim bilL 
The reason for this does not appear from the 
stat ement of claim . bu t it is p robably because a 
sound arrived value higher Ihan the La.b . price 
has been used. 

shall consider first the defendants' 
application for a stay. \\.'ilh regard to this . the 
follo\.\i.ng mailers a ppeared to be common 
grou nd:-

(]) Since Continental G rain entered into the 
chan er·pany as a~cnt s for the plaintiffs. that 
do..:-ument was - in the first place at any rale -
as between the plaintiffs and the d efendants. the 
contract for the carriag e: of the cargo . The 
President oj Indio \'. Iofetcofje Shipping Co. 
LId .. 11969J Lloyd" Rep . 476: 1I970J I O· B. 
289 . 

(2 ) On the true construction of the charter­
pany, ell . 7 to 32 were incorporated in two \.\'ays . 
They were incorporated. firstly. along with 
printed ell. 1.2, 5 and 6 as amended. as terms of 
the chaner-pan)' it se lf. The A mSfelmo/t'n. 
119611 2 Lloyd 's Rep . 1. They .... ·ere incorpora ted' 
secondly. as clauses additional to printC'd ell. 1. 
1. 5 and 6 as amended, and so far as peninent 
(0 a b ill of lading contract , in the ..... hol::- &iOUP of 
clauses to be contained in the bills of lading, the 
signing of .... hich was conlem plated as 
completing and superseding the chaner-party 
under the supersession clause . Incorporation in 

I 
this ~econd matter as \,Ir,eU as the first. whidl was 
contended for by Counsel for the defendants 
and apparently not d isputed by Counsel for the 

-----.-.. . -~-""- .. - - .- . -.~~-.- ..... - - ~ • - - .. - ......... -:,. .~.-.- ....... '''--''-~--=--;''''''-,:-:-------:-----. -. 
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.."nlaintiffs. was not c:xprC"SSly dealt with in The 
"r:. .... ·;/p{molen. (n my view, however, it is in 
accordance with the reasoning and approach of 
Mr. Justice Pearson in that case (see [19601 2 
Lloyd's Rep. 82). 

(3) The effect of cl. 32 was to make the 
charter-party subject to, among other 
provisions. the Hague Rules as enacted in the 
United States Carriage of Goods t>y Sea Act , 
1936. and the Centrcx:on arbitration clause . 

(4) The time limit of three months fo r 
appoinling an arb itrato r prescribed by the 
Ccntrocon arbitrat ion clause was invalid under 
the Hagu.: Rules, and a time limit of one year 
must bo substituted fo r it. Tn. fon.- [1971J 1 
lloyd's Rep. 541. 

(5) The defendants ' application for a stay was 
now govern.:d, nOt by s. ~l) of the Arbitration 
Act, 1950, but by s. 1 of tho Arbitration Act, 
1975. which came into force on Dec. 23. 1975, 
and must be treated as having retrospl!Ct ive 
effect. (See',vo\"Q Jersey Kni~ Ltd. Y. Karr.mgarn 
Spinn,,,i GmbH. [1 97612 lloyd' , Rop. 155, in 
which the poin t about retrospection appears to 
have been 3.Ssuml!d.) 

(6) The arbitration agre~m~nt in the chancr· 
party WJ.S not a domestic agreement within s. 1 
of the 19i5 A ct . be..:aus>: the pla intiffs were 3. 

body in,orporatod in ,oe U.S .S.R. ('<e s. 1(4)) . 
That being so, on th e 3.S5u mpc ion th at the: 
charter-par.IY remained the: concrJ...::t of c arr i3~l: 

. between the parties . the- Court . under s. i( I). 
had no di sc retion in the ma tter, bue was bound 

. to grant a slay: 

Wh ik these matters Voere, as J have said. 
commo n ground, there Voai a d i'lputl! 3 S to 
",h ~ther the charur,pJ.r:,·, "' hi..::h contained the 
ar~itra[ion clause, rema.in.:d th~ co m r3..:t 
bi!tw-:::en thl! panies; Qr Voh~thl!r it had been 
su~rseded, under the supe rsession .:!:J.'.lS~ in th<:' 

t:harter-pJ.rty. by the bill of bc!i:lg ' ... hll.:h 
containl!d no such cla us('. Fo r thl! plJi ntifr) il 
was contend::d tha t s u ~ h SU;:'l!f<;<!');iion hJLi [3k,,'n 
place. for the- defendaills th:H h haJ nl.' [. 

The s uper s~s:;io n c1luse prO\ ides th.ll th~ 
charter,p:lr.~· shall be s uperse~t:d by bills of 
lad!ng wh i..:h , firstly. are in one or ocher o f t\\ ~ 

.~. s~cit1ed forms , and. sc-..:cndl}·. cuullin ..: :.: r:.:lin 
s p~cified dauses. With r~lJrd 1(llh~ (Ir51 maner. 
the (orm i.i [0 be -! i th~: : !,-,.1; in l; )<! :, ~ l ,h i;-;,, :::; 
line runn in ~ ;::~ul.1r1 ~ cC:; .. "'::::1I Ir.e r ... 1 f{ ~lj 
loadi ng ar.J th:: p0rt of .! :~': ~J.r:;~ - it :hl.'r-: l ' 

onc:; o r . If th:!fe- IS no 'iu .. :-t lIn('. tn..!! ,:U~i":lr..lr :. 

for grain ~:J.:-~ 'J~" \>n ,u .. ·;-; J ·, ':.l\.t~t:. \\ ! :~ r~' 
to the: 'iCI.:0n .! mJ[:c:r , the .: IJu'J;:'" tll h : ': 0t:: .! 
J..rC the p r :n:~J dl. I, 2. 5 anJ 6 J..S Jrll t:ri 

and , 3..SSl;mjn~ that the: ,,-V II H , o.I..:! iIJ n o f 

[Ba.-V<OON,l. 

charter-party in thIS res pect to which I referred 
earlier is correct, the additional typ.:d cU. 7 to 
32, so far as pertinent to a bill o f lading 
contract. 

There was a conflict between tti e parties on 
the question whether the biU of lad ing issucd in 
this case complied with the su~rsession clause 
with regard to thc rust matter: namely, its form. 
Acco rding (0 the defendants' case, there was at 
the material time a regu lar shipping line running 
between Chicago and Leningrad, but the bill of 
lading issued was not in the form used by [hat 
line. It did not, therefore, comply with the. 
supersession clause. According to the plaintiffs' 
ca.se o n the other hand, the rl! was at the material 
time no such regular Line. and the bill of lading 
issucd was in the form customary for grajn 
ca rgoes on the voyage concerned. It did. 
tbe-refore. comply with the su~rsc!SSion claus!!. 

If it were. necessary to resojo.,·c th is conflict, I 
shou ld not nnd it easy to do 'iO o n the cvide:1c= 
available . It seems to mi! , hOVo·e'ier. (ha t it is not 
necessary to do so , becau:sC' it was in any c;:!!e 
conceded for the piaintiffi that the bill of I.ldir.g . 
issued did not comply ...... ith the su~rsession . 
clause in reSjjeCl o f the s.,.--,,:ond matter: n:!.J.T.dy, . 
the clauses to be: cont.!in~ in it. In (his 
conn~;::io n Counsel for the cefer:J:u1ts relid on 
a variet'" o f diffe ~ er.ces be[ ..... e ::~ thl! c1Jus.."S 
\ .. hi..::h the biU of lajing 'ihould ha~'e con:a:i1c:d 
Jnd (h .... "''ic! which it in f3.'': [ contained. He did iO. 
moreo .. cr, cit her o n th e bas:s for which hi: . 
contended primarily, that beth dl. I , 2, 5 and6 . 
as amended and d l. 7 to 32. so far as pertir.!!:1t, 

' had to be contained in the bit'I of ladin~ ; or, -­
:lliernatively. on th:: b'asis thac only ell. I. 1. 5 
3nd 6 as amend=d h3d to ~ 50 contained. On 
the lat~a, and to him less fJ .... ourabk ba.sis. he.­
relio!:d on - among oth~ r maH er) - di5're;:u.,t 
provision:; \\ it~ r~prd to g"!n ::ra l a"'e r3g'! :l::a 
bunk-:ring . a::.,j :1": 0:: .lb'i ~f1..:e 01 .!n) pro,,·isiI.1n :Jr 
J lien on cargu. On the 10r:n-!:, Jnd to him rr.Jr~ 
fJ ... our3bk bas:;, he rdi.::d on variuus otl':~ 
mltters, indud :;,g pan it:ulJ.Ily the abil!n::: o~ . 
the arbil rltion dause itse:lf. Havi ng rc:glI:I. 
ho\~ e\a. to the ~0n":t:5:;ion mad:: - l nd , in r.lY 
... iew . ri ghtlY :lnd ::,rop.::r!y mad I! - by Cou ~sd 
lor the pla intif fs e n th~ man;;:r . I do no t th l n~ 
th:lt it is n~C~S;':l:-·· fer me to e.'Glmine !Il 
.lna!), ';e in dctail .1 ,1 the '1ariuus differe:;':es. 
in..:!ud i:18 t hoJ~ e rd~ :- r~J [0 .1 C(\\~. 'o\ hj~h it Ls 
d~.1 r ,::\I :;l. 

. I . ' . ..... ':" J! 
It h.l\tng r.::~n ..: \ 'r, ..:::~::J ~ 0 r (~:: plJ. !;H!' S .. ' 

# ~ .1..0 
(h~ bill oJl laJ i i1~ h,\J CU J :J " .... 1( ,:,,'n:;:>I) '.\ :{. .. .. ~ 
,u ;",~:-~,,· \,i0n .. · I.l'.J~e :1' ~C'l.!I ..! 5 thl! ':!, l '':~ 
":oJl :(Jir.;:J in It. th ~ ..;;:!. ;::;.l . ;~ ln~ ~'.l6: :C> ;: ~ 
.... h;:thc:- . 0n th e' !r 'l e: ~·,,' n·<.- ..: .. l::..:or. \.",f the: ..:h;l::.: ~: 
j:.'J.n y. it .... .1.) n :"::r:s.)J.r) t:-.~l :h ;;: bill uf ! J ~: ::~ 

". '-

:.. ~ 

. ' : 
. .... ... ... ,. . : .... 

... -... " 

.'.' .~ .. - '., 
-~. .-

'- -;.,":." " .... 

.'. 
- :: . 
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I·' " c~dm , Ce ll 129 
,p .. 

t ~ ...-iRIf "J \~''('I ,nt'' (1977) "01.. 2 I ,~~,,~,~J.~I ____________________ ~ __________________ ~ __ ~ ___ 
~" -

f --- ...". " . ~ CI.':TIply In Nder 10 brmB the 
' ,.>o,ulJ ,,~s for su rc-~<.~sJcn into dfe.:~-.o\~ to 

I ;'<:'~ ~ cC\nlen.:ieJ for th~ dc:f~:1.!Jnfflhal I: 
t o. :!s;l.. It 'to\":lji:lvn prt:'\."'C'dent 10 the comin~ IDIO 
: .1.' J (Xf l·h.;tsc ;:orc\lsiom thaI Ihe t- ill of I:fJin t: 
I J tr:f. o · ' ... f d I - ' ~ h":.1ld bC'th be m tne l""m, an a!-o 

t 
>i;;" • $l;n the c1ausC"S . sr<"=l:icd in the 
~'"SSion c1au!oC. For th e plaint iffs ? n the 
>:-: t.!.1d, it "as ':I..'n' ~nde? thJt, .... h,lt the 

' :~': C:~ of a biU of lading I~:!ou cd under the 
~~~.rart)· to comply "" il h t~C' ~urer " C'Hj\.' n 
:;: c;C' in ei:!-i er or l:-oth t~ese r~~j'('(tS "as a 

I 

i , 
. . ,~ C'f ~'I." -:r~:; .... ;'. : ~ r."!' '-.: i _ "~'P ' ::: ­
::':~;;s:an.:es j; ive the. defe:Jc,:;,;-.::: ~ r~nn: ":~ Hi 

f • -;- ...... , ... it did not pre\'ent the r ro\ i~ions for 
- ' :':1 t-;''' ' 

; ' ;~~on from coming in lo e rrn;t. 

'. Th~ defendants reucej" fu";her, in ,s~rP?n of 
,~ to<J len tion, on the earlier rro\ ISlon 10 the 
:;;'.,er,panr requ iring the master to sign bill ~ of 
!.din, as pr~cnled " without prejudice to the 
Ccuter Pm)," . 
• ('1;'"1 th:s Question of construction , have no 

~ \ :si:1.:.iOD in preferring the ar~urnent fo r the 

" d".:l!1er-party should or.ly be ,upc:r>eded by I 
~ :~cndant.s to that for the PlaintiffS .. It s.cC'ms 10 
:::I: cie.!! that the pan ies intended that the 

....• , 

t::ll.s of i:lding which satisfied the r ~qui rements. 
booth 2.S to form and as to the clauses to be 
eO:lt~:1ed, sj:>e.:ified in the supoer!ot."Ssion cl3u~e. 
i'h.C bill of l .. .:! iD g ~5ued in this case admhtC"dly 
:lid DOl satisfy those requirements so far as the 
':!2uses to be contained ate concerned. It follo ..... s 
t.1....M the chaner· pany was never su~rseded but 
remained, y,;lh the arbiuation clause contained 
in it, the only contract between the panies. 

- The conclusion which I therefore reach , on 
the basis of the matters referred to earlier. as 
::ommon ground , and the \;ews on the 
construction of the charter·party which I have 
expressed, is thi s: fU'stly, th at the disput e to 
which the consolidated action relates is a dispute 
arising under the chaner-pan)"; secondly. that it 
is covered by the 2Ibitralion cbuse contained in 
that chaner·p3J1Y; and , thirdly, that. in these 
circums:.ances, the defendants are en titled as of 
right to the stay of the action ..... hich they s«k. 

I consider next the- cross·application of the 
pbintiffs for an e:\1ension of liroe under s, 27 of 
tbe Arbitration Act 1950, This pro\ides:-

\\-'here the terms of an agreement to refer 
(utU!t disputes to arb itrat ion provide that an)' 
claims to which the the agreement applies 
shall be barred unJes! no Lice to appoint an 
arbitrator is given or an arbitrator is appointed 
or some otber Slep to commence arbitration 
proceedinss is talen within a time fixed by the 
agreement, and a d ispute arises to which the 

'" '-

f 
I 

I 
I 

~.,- . 
• 

a~rf'cm(' nt arr1if'!-. the H i).:, h Cl.,url. ir II i~ or 
orin;("In thaI in the dfcuJn!olan.:cs or the- case 
undue hardsh ip ",, <'u ld N hcrv. j"c ~(' cau!ol·d . 
.1:1d no: .... ;thstand inS- thallhe t imC'!lO fl).C'd has 
C\;:,ift.·d. may , ("I" ~uch terms. ir 2ny, a." the 
~u!':i .:-e ('If the C2..'-(' nia)' rt"quire, but ..... ithout 
pI ~judi.:e to the pr("l\'i!lions of any enactment 
limiting the time fo r (he commencement of 
the aJ bitration prC'.:'('t'dings, extend the t ime 
for such period as it thin"'s propoer. 
The e~ercisc of the power to extend time 

under this s~t i("ln is a matter of d is..:re: ion, and 
• ;_',.: 1. ... :~ , :. :._,.J 10 the arproach to be 
fl.. llo"cd in e:-.e rC:sing ~uch di~cre tion is 10 be 
found in Liberian Shipping Corporatlvn 
" P<'80lSUS" ,.. A. A' ;ng & Sons Lid. . I J 9671 J 
Lloyd's Rep, 303; 11%712 Q .B. 86. In lhal case, 
a m3jorit)' of the Coun of Appeal - Lora 
DC:1ning, M.R. , and Lord Justice Salmon -
di~pvro\ed c~nain earlier dceisi.on s of the 
D:\;sior.ru Court of the Qu('(n's SC'nch Divis ion. 
in .... ·hich we crucial words of the 5el...1.iOD. " undue 
hardship", had been gi .... en a narrow meaning, 
and it 'had been held that the po ...... er to extend 
lime should only t-.e used in a "'ery restricted class 
of cases, 

The guide· lines laid do","n in the majority 
judgments in The Pt:?gasus Case can, in my view, 
be summarized as follows: 

(I) The words "undue hardship" in s, 27 
should not be conslItJed too narrowly, 

(2) Undue hardship means excessive hard­
ship and, where the hardsrup is due to the fault 
of lhe claimant, il means hardship lhe 
consequences of which are put out of propor­
tion to such a fault. 

(3) In deciding whelher to extend time or 
Dot, the Coun should look at au the rele .... ant 
circumstances of the panicular case, 

(4) In particular, lhe foUov.ing matters 
should be considcred:-

(a) the length of lhe delay; 

(b) the amount at. stake; 

(c) whether lbe delay was due lO the faull 
of the claimant or to circumstances 
outside his control. 

(d) if it was due to the fault of the claimant, 
the degree or such fault: 

(c) whether lbe claimant was misled by lhe 
other party; 

(I) wbetber the other party has been 
prejudiced by the delay, and, if so, the 
degree of such prejudice. 

I ..... as referred also to ccnain decisions since 
1967 in whicb JUdie! of rlISt instance bave 
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sought to apply the guide· lines laid down in The 
Pegasus case to the particular fJCU of the: cas~s 
before them. These included The Simonburn 
(No. 2), (19731 2 lIoj'd ' , R.p , I~S .nd The 
Aristokratis (1976J I lloyd's Rep. SS2. In the 
former of these casc:s, Mr. Just ice Kerr 
emphasised the importJl1ce of a cl:limanr, who is 
out of time for commencing arbitration 
proceedings. making an application for an 
extension of time was issued on Apr. 27, 
possible:. 

I approach the problem which anse.s In [he 
present case in the light of the authorities 
mentioned above. 

First, as to 'he length of the delay. The 
plaintiffs' time for appointing their arbitrJ.tor. 
as extended by agreement. expired o n Apr. 1. 
1974. Their notice of mOtion s..:eking an 
extension of time was issued on Apr. 27. 
1976. The delay at th is stage W:lS there fo re a 
little o\'er two yelIS. Since tt-.~n fu rthe r delay has 
occurred In the hemng and determin.!tion of the 
applkation, as a resul t of \Iohich. if an extensio n 
is granted. it must. in ord.::r to be effective , be an 
extension fOf a period of :!oout [\\.o ye.:!rs and 10 
months. 

Second. as to the amount at stake. The ..:1 :Lim, 
as formub.~ed in the st .ltement of claim in the 
consol idJted actio n, is for £133.2.!4 .S3 wi th 
interest and COSts. The J.Inount at stake is 
therefore of th.:: o rJ~ r of £150,())) or rr.o re. 

Third, as [0 whethe r the: d::1J.y ...... 3.5 due to the: 
fault of the plaintiffs or to cir-:um'st Jr.I..'r::s 

. beyond their control. \Vi .h re~ .lrJ to th is th~re 
are two a.s~cts to consid ~r: firstly , .... h~' the 
delay occurred at aU. and , SC'o:orn.![y ...... hy it 
continued J,S long as it d:d. \\'ith ro::pd to th~ 
fir t, t ~ ~; -:.::. :!".C r:.!s"' :-::) .. \ !1:,.- t~'! cd.l ~ ~~":'J:-" ,!~ 

at aU • ... :15 th:lt the plol:i1~iff5 f:liled to J.o~re": ; J: ~ 
at an eJ.r1y irage th lt their'..:bim an,),~ unde r the: 
chr:.rter ·pa.n ~' , wh i~ h contained an lrbitr:.tt:on 
cbuse. r:lthu r!13,n ur.~-:!' the J:!ill .. ::d lJ~:r.~. 
·.vhich J id not. With rcglr~ ~o (r.e i :!~,,~r.j h;':! .. :. 
then:: \\r::ro:: [\~ o rt!J.Sons un>' (~.:! .!e!.l~ ..:or:unue:d 
JS long 3.S it d id. The fir~~ reJ,so r. \,\,35 the: f.l ilurr:: 
of the plJint:ffs, a ft:!r t-r::~n3 p t: t on mq"llC), by 
[he dr:: fr::nd.lnt'i about the pv,,>slbiit:-· oi thr:: 
Ji spu te b (, IOs subjt!'\:t to In lrbitr:l!ion 
ag:-c:!:nc:oc, in\ e)tig.lt ing the: molE:!r ;"ur:hC'; ~~ith 
reasvn3blo:: r:lrid:ty. Th..: seconJ fe:J.:iOn \,\, lS th t" 

~ fJ.itu~ ~ .)f thr:: plJ. intiffs. If:r::r It .... J !I 0 r ~r.0uld 
hJ\e bl..':!n J(:,pJrr::nt 10 ~hem th :lt ~h:! ':~Jit':r 
p.Ut>. \'\' ith :b JrblaJ,::,,~ ~ ..:1at.: )~. "' 1.) .::r r:: "t ht 
..... dl be: th~ rde\'J.n t ":Or.:~3~t . Iv a~{:'l .. r .. ,r .lil 

e.'ue:n,i0 11 of ti me uncer s. ~7 pr0rn; !i " In 11" :,,;" 
~ircurn3Iances. l do n\J[ th in k thlE the: J< i J~ "::.1:\ 

be atmbuled to "i rc:Jnht :! n..:e~ ';>r:: :.,J:iJ . ~t.' 

- ['1 , . 
control of the plaintiffs. On the contrary. I r~ 
bound to conclude: that the delay. as regards bot!! ~ .. .... 
the: :l.Spects to which I have referred ...... as due 10 r' 
fault on their part. i.:~i . 

Founh, as to the degree or rault or 'n, ~ ~ 
plJ.intiffs . With regard to this, Counsel for th( r ~ 
plaimiffs made various points on their bchJ.if a1 J 
follows. First. that the belief of the plaintiffs. Or . ' 
rather of their underwriters. that the bill of f 
lading was the relevant contract was reasonloi::., t }. 
because that is '4hat the position would hZ\'t I· 
been under Russian law. Second, that it Viol! [ .' 

therefore reasonable for the undr:rwri:ers. ~hen : 
they instructed Clyde:s, to include only the bill of i 
lading and n:)( also the charter-party among th( 
documents originally provided. Third, th:![ i! i 
was re:lSonable for Clydes, being so instructed. i 
to issue writs in resp«t of the plaintiffi ' claim. f 

Fourth. that Clyde:s were: not put on inquiry wi:!: l ~ 
repId to [he charter-part)', with the: arbitradcil l 

cl::ll!Se in it , bdng the re!evant coraracl , urIC! ' 
they receiv~ Hill Dickinson 's letter of F(~ . :-
13, 1975. Fifth, that, following receipt of [I: :» f 

letter, Clydes investigated the:: ITY.t.tter furtJ: ~~ 
'W' irhout u nne:cessary deby , sc:ndi:1g ~tr . ED:.:~ 
to Moscow iriOctober, 1975, in or~a to ol::tJ!~ f 

all the informJtio n p1Jssible with regard to il. 
Si:(th, that, in so rar as the re was a sub)eq1,;~:: ~ 
ddJoY b) Clyd~s in !ssuing a cross·applic:!tion fcr_ ~ 
J.n e'(t~nsion of tim~, this was e:x':usJobk in \ ~ ~ .• 
of the ddenJ.!n[ s· dday in pro~ee~ in~ u ith tt:~:;. , 
o\\.n lpplkation for a stay. t. 

\\ hile 1 do n0l wish to ·appe.l r uns}'mp2Lh~:':: 
to the pIJ.intiffs and th'!ir un.:!~rwrit¢rs, or r.': , 
th~ir solici tors, ( do not cons;der · that L~! f . 

conduct of the c:as~ on th l! plaintiffs' side ~::L":< ! 
vie· ... ed as unc rir!..:a!ly as these submijsion~ OJ I 
Ih(,:i t;e:ha!f uC''.![d 0;;';18 : SL . 

I r ' 
W ith re~ard [0 {he firs~ J.nd s~onJ poinu, 3.i , 

I 
to th~ re.1SonJt::"ncss of the: iJlaintitTs ~:;~f ~i::!t t 
the bill of lad ir:~ WJS the rele\3nt contr3ct . an(!· ! 

· :h ~ ..:orHeql!en, ~~:!. :.:'r::ib! :: ~-:Si of thd r r,C! 1 

i~;~-[~{IJ~~:' ~ : ... · ~:~;d~~:~~l: t~~~g;"~~~J~::: ~ i 
Jm n0t iat i5:i~ ..!. J:':.e r con)ic!ering the rdevlI:: ~ 
pr0\isions of (hI.,: ~k:-..:h:!nt Shi~p j r:g Cvde at ~ 
[h~ U.S.S. R. (:tIl E!l~!: :i h \enion of .... hi..:h ·.~ lS i 
put in e\'idc;1.: ~l ~~ .it the bill of' lading rJI~~!' ~ 

I 
thJ.n the charter'paL:' · ... ou!d. und.::r <h Jt . (C':.::' f 
hJ\ e: been the rt2ht conlr.J .;t under .... hl..:~·O : 

· brt:'l th:: c!J,im . Jt- IT:J.V be: so. "'lit I h.l\" ':out~ 
i .. h'~: H. S~I.:,,~r : '; l\ .. \~ .1~ ~'::r :he: ~v,j[:('In :.;::..: -:.' 
K~I ": J:1 /.:!," rrlJ'·, ceo ther~ Ilc!', er \,\,JS !J'.~ 

! It:~' '::(' n o f "the ~O r:t~1..:t uf ~arr:.!~ ~ , .~~-:!~. C' 
· .':--':.1I:-:d in th t' blil ,r : .J..!ill~ or (h~ .:~.:.::-:~ . 
I ;-:H{ ~. bl..' i n~ ~0\ e r;le:J r\ ~h3t !.lw . In t:-:~ 
· .: :r ... ~~:,iJ:' '''-=\. I..'n..: :: : !-:~ ·l:·j~r "' rlt~r~ J~I.': .:!d 10 

--' 

• •• ~ . ~ -- '- •• *': 
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The "J()('tl~ nc " 

L --~ ._ II c13.im a~ai nsl the defendants in En£1:snd . 
[ t'~'io inslruct EngJ:$h ~olicitors ICI a.ct for I~em 
I J,; , :, .. m3Iter. the rez :oon.:JbJe cour!-e . In my VICW, 

f ,:. !,. :, .... to ad~"rt. \.\l, uld ha'-C' Dcen 10 PIO' ide 
.. ' :'11'101 , " •. 

f 
. ~\·~es .... i th all the dl, ,:u,menl!l, re lallng to the 
~~sactiOn as a whole. Includmg the chaner· 

. ~';\' !nd the !-ale cC':-w·act. and all the rek \3 !"11 
. ' , __ _ .... .. ::- :::.:: - : : I .~ r :!.i I ~:n C\ .. ~t;nen lal 

! 
c.~;'~· -i'~-~h~rle ~ i n ~ ' the ~ b p. \.\e re oc:inf a~ 
' :t.F:n:s for the plalntlffs. 

r- '\\:hate\'er document.S Ihe p!aintifrs' 
~ :; ~ ~e:~-ri~ers sent. h.('~-e\'cr, and ~h~te\er 
! . ::1iormatlOn they pro\')ded, they should, In my 
~ . '. ~i"·. have ins tructed CI)des much c.::!.ri ier in Ihe ' 
I, ~n ~ year pc!riod for cI.lfms under the Hasue 

i\.ules thin they did. so as 10 give CI)des an 
,,\--'p.Jnunity to ask for and oblain any fUriher 

f . ~ ~~"UIDents or in formation which they 
~ C':I ~~ idered it neCe-55ary for them 10 ha\e before 
t -: ~:-:i:!ing on the fo rm of proc('cd ings to be 
~ '':' : ~rought. A~ it was, Clydes ~ ere only in structed 
t_ ' 
fl . ~ ":or), shortly before the one year time limit was 
~ , __ ~~: due to exp ire, and ~'ere obl iged to go ahead on 
C •. the only do.:uments and informatio n Ihen 
~ . .. ; .a\uable 10 them . 
f · .~ . ... .. . 
I .:" .. It is funhe, to be noted. although I do nOi 
r. . ' bow that it made an)' real difference at thai 
! '.~' st~. : that, after C lydes had , commilled 
;:: ~:" thcmseh'es to commencing the two actio ns, the 
i p!ainliffs' underwriters allowed a funher 10 

1· . -, ," months or so to elapse before finall): suppJyin@ 
t ' them belatedl), ",ith a copy ofl~e chaner-pany. 

I, .- ~.! With regard to the founh point, that Oydes 
.... ~ Vo'ere not put on inquiry until they received Hill 
r .. ·• Dickinson's letter of Feb. 13. 1975. it is 
, :. necessary to observe that th is lencr was " ritten t): fol~o~i ng the sen~ce of the writ in personam -
1-: .... ·r which had been Issued on Jan. 3. 1974 - on 

f
~.~ . ,Dec. 3.1 . 1974, and the ser .... ice of the y,rit in rem 
~. - which had been issued on Jan. S. 197.l, and 
.• ;:; renew,d on Jan . 10. 1975 - on feb. 12. 1975. 
~ :-} \\batcver rna)' have been the problems about 
t ·- :: sening the writ in rem 'at an earlier date, there 
~ .~ was - so far as I am aware - no good reason 

~
'j ""hy the writ in pcr)onam should not ha\'e been 

.:~ . s.erved on the defendants. who are an English 
' :~ ' COmpany with an address in London. \.\·ithin 3 

~'J . shon time of it s issue , If it had been so served, it 
,'.'} . is likely that the letter ",Tinen by Hill Dickinson :;t OD Feb. 13 , 1975, or something similar to it. 

f:.'1:.i- ""auld have been wriuen wilhin a shon time of 
r :~. ~Cb service. Clydes would then have bttn put on 
f::f:.~; mquiry in relation to the matter of arbirration 
t:.,.i · something like a year earlier than tnt-)' were. In 
j::; . these circumS1ances, ~ hile it may be true thai 
1_ '; Oydes were not put on inquiry abow tbe mailer 

f .. 1· of arbitration until they rece~..d the leiter of , , 
, " i .' 

Feb . 13 . 197~. it v.'as their ov. n unneces!lary 
dday in !len·jng. the ~Tit in rer~onam which 
t>roushl a ~ou l this result . 

With re-g.ard 10 the fifth r Oint . that. 
f0Ilo \'\ 'inS reccipt or the lettcr of Feb. 13. 1975, 
CI~,:lC's in\e<.: iga led the matter fU!1her '\o.I.'it hout 
;.: n :l(' ~' ~ !>.~ !~Y .:! (~ ::Y. J fed b0unc 10 say that a. 
~·("r. ~ ·; -:~<f ~; C ;"C':1od \.\ 2..5 ailo""t'J to e la , se refNe 
a:1Y C'fftcti \e ;,. c:. ion was t;,.)..en . It is' no dv-e. bt 
difficult for ::,olicitors to obtain further 
information quid.!)' from foreisn clients in a 
case of th is kind. It st::ems to me. however , {hat 
the mailer "as nOt pursued with an~'t: ing li ke 
the ur&enc)' "hich the situat io n demanded. 

\Vi th regard to the sbah point , that the 
5ub~C'Quent de!ay in rr.al..ing the c..p.,licalion 
under s: 27 was c)'cus.eci by the defendams' de!ay 
in proteeding v.ith their own applicat ion, I find 
this difficult to accept. The re-s ult of Mr. 
Elliot's \isit to ~'1 0scow in October. 1975, was 
a recosn ition by the plaintiffs that Ihe)' were 
parties 10 the charler·pan)' . Al that stage, it was 
or ~ould ha ... e been apparent to ,he plaintiffs. 
ad\'ised as they "'·ere:. that there was a ver\' real 
possibility - to PUI the matter no higher -: .. : thal 
the chaner-pany was the relevant contract, that 
their claim was subject to the arbit ration clause 
contained in it. and that the time: for 
commencing arbitration proceedings under that 
clause had long ago expired. In these 
circumstances it should ha .. 'e been appreciated 
o n the plaintiffs ' side that an application for 
extension of time under s. 27 was necessary, if 
only as a precau tion ' against the \ery real 
possibilit y to which t have referred. and furth er 
t hat such application should be made as soon as 
possible. The fact that the defendants were slow 
in proceeding with their own application for a 
stay do es not seem to me to afford anv ~ood 
reason for the plaint iffs to delay in issuing their 
applicat ion under s. 27, 

\\, ith regard to the additional delay which 
occurred bet " 'een Apr . 27. 1976. ",hen the 
plaintiffs issued their appl ication under s. 27 a nd 
the hearing of both applications. I do not think 
it "ould be Tight to impute any fa ult ' lo the 
plaint iffs . There were the usual procedu ral 
difficu lties in getting a date for hearing which. 
suiled all those concerned , due part ly to 
congestion in the COUrt 'S list and partly to the 
commitments of Counsel o n e:i ther side, and it 
\.\ou ld be unfair to fu; any appreciable measure 
of blame for these d ifficulties on either party. 

It was not suggested on behalf of the plaintiffs 
that their delay in appointing an 
ar bit rator was due to their ha"'ing been misled in 
any way by the defendants. 

.. ' . - --.. 
~~ -.... . - --- ~ .. ,.-- -.. - ---.. : ' ~-;-- .- .. -- - - -- -'--.' :"~--' - ' -------... :-., -  
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It remains to consider whether the defendants 
have been prejudiced by the plain tiffs' dday in 
appoin ting an arbitrator and. if SQ, how 
seriously. In doing so, I think ,ha, 'h< 
comparison to be made is that between the 
situat ion of the defendants as it would h3\O'C been 
if the plain tiffs had appointed their arbitrato r by 
Apr. I . 1974 - 'he da'e of expiry of 'he agreed 
extension of time for commencing proceedings 
- and the situation of the defendants as it 
would now be if the Court were to gran t the 
plain tiffs' application and e:'<tend their time for 
appoint ing an arbitrator to, say. Feb. 1. 1977. 

There was no evidence before me as to the 
period which would normally be expected to 
elapse between the commencement of 
proceedings under the Centrocon arb itration 
clause in respect of a claim like ,ha' of 'he 
plain'iffs and 'he hearing of the arbitration. I 
sbowd. however, ha'.e thought it probable that 
the period would be of the o rder of one )"e:JI. 
and in any case not more than two years. I shall 
therefore work on the basis of a period of oae to 
two yeaIS. 

On that ~asis. if arbitration proceedings had 
been commenced. by the appointment of the 
plain 'iffs' arbi'rator. by Apr. I, 1974. il is 
probable ,hat 'he hearing of those proceedings 
would have beguD by some date bet"'«n Apr. I, 
1975, and Apr. I, 1976. If, on the other hand, 
foll owing 'he grant '0 the plain'iffs of an 
extension of time, arbitration proceedings were 
to be commenced by t~e Feb. I, 1977, it is 
probable that the be.arUlg of thos.e proceC'ding.s 
would ~ by somc d.,c be,w«n F<b. I , 
1978, and Feb. I. 1979. In 'he fo"""" case, 
therefore, the hearing would probably bave 
taken place 2 V. to 3 V. years 1fter the end o f the 
material voyage. In the latter cas.e it would 
probably take pla<:e a little over fi ... ·e to a little 
over six years after It . a c!-ifference of aoout 2 JA 
years . 

Any substantial delay in the hearing of 
proceedings relating to a civil dbpuce is prima 
facie objectionable o n the ground that it tends, 
in mO:it cases at any rate, to make it more 
diifkult for such procec:t!inss [,,) be d'! ter~ : r. cd 
justly. It does no t, ho""'c"'er. follo w (rom this 
that , whcne ... er such delay- occurs, it ""'ill 
necessarily cause preju:1ke to the defend.J.!Hs to 
the claim . There may be C2...).d in which thc only. 
or sub'5tant ial ly the only, questions to be dC\: i ~ .:t:! 
are Questions of law. Th i.~ may be b~':luse either 
the: material fa~ts arc ag:~. or they are only 
marginally in d ispute, o r they can b< estJbli5heJ 

~ satisfa.ctorily from C(Jn~emporaneous or n~ar ly 
con[em~r3.Il e(Jus docurnentJrY e ... ;den~e . There 

may be o ther cases in which. because the burden 
of proving all or most of the material fac:.s is 
o n the plaintiffs. the dC"lay which has occurred is 
more prejudicial to them than to the defendants. 
who may even benefit indirectly from it. It t 
fo llows that. in deciding ..... hether delay in any 
particular case has been prejudkial to the 
defendants, it is necessary to consider ..... hat are 
the various issues to be tried. on which party the 
burden of proof in re lation to them lies, and tbe 
nature of the evidence which (he defendants "'ill 
or may need to adduce in relation to them. 

In the present case, si nce tl1.e only pleading 
delivered is a statement of claim rel ying simply 
on the fact that the CJ..rgo was shipped in good 
o rder and conditio n and delivered damaged, it is 
not possible to be sure, assum ing that the 
plaint iffs' time fo r commencing arbitration 
proc~d:ngs were to be extended. what all the 
issues to be tried in the arbitrat ion would be. h 
seems probable, however . that they would 
include all or some of the foUowing: -

(J) \\'hether the d3.ID1ge (0 cargo by sea 
water was caused by perils o f -the 5(:1, or by 
want of care of cargQ. or by unsea ..... orthiness. 

(2) Whether the cargo was also darr.J.!,'!\1 
during the carriage by cont3J11..ination with dirt 
or oil or both. • '. 

(3) If so, whether such furthe:r d:unage was 
caused by want of care of cargo or by 
unseaworthiness. ..0:.' 

(4) If eithc:r class of damage: 1,1.3.5 C3USe-J by 
urul!'J..'Nort hiness , whethe:r the: ddendaots 
e . .''{ercised due d ilig~nce to make the: ship ­
seaworthy. 

(5) \\"h~ther some of the plaintifr.)· com· ­
p laints about the com1i tio n of the cargo on 
discharge: are not in rea li ty complain[S J.boUl 
the Quality of the: goods de!h'ered b~' tr..::r 
seiJers und~ the sale cont ra.; t. . ., .': 

(6) W'hc:ther the damage by sea water was 
increased by failure of the ste ... ·cd.ores to 
separate damaged cargo pro perly during 
discharg: . . . 

(7) The qU:l.Il[u m of damage. 

The bur~ c:n of proof in rcs~t o( some of ": 
th ~ <: .: is;:..: :') ·.1',:'I I.;:J ,e o n the de:(!-:-:~ ar.:3. F~r 
in!)"1an ..:e , once da:n3~! of any ir::~:ij j:..:rir. ~ :~'!' 
carriage '''' 3.5 proved. the: burdc.n would ~ on tbe 
defc:nd3.nti to show th:H it '\o\,' as ~lUSed by ;l!'l 

excepted ~ril; and. if causatIVe unSC:J..\4·on;' Ir.C::SS 
14'35 pro\C"d , the burc: n of prol,ing the c: ;t~r::St 
of due dil i ~c:n~e would again be on tte 
def !:1d:1.nts. ~10reo\ er . e .. en on issues wh<!'re t:: ~ 
burden o f proof ',," auld be on the plaintiffs. th~ 
dcfc: nctants wou..id o r mi~ht ..... ell need to c:U1 
rebutting c:\'i~~ :1'::: . T o put (he outter sh0r;:!y· . 

---...... ....... --.... -- ~--. --.- ---- .'-- ~---.-- .- . -~.-.-... --- - .. . -_ .... . 

.. -"-~ .-

no r ' " " 

Q.B. (Adm. C 

BIl. ...... OON.J .) 

,he defend: 
subst3Jltia.' 
licid ; and 
.... ould rcl 
O\'(r five 
~ ... en mo 
diligence 
\4'hen thf 

Inmy 
'0 addu 
.leter th. 
prejudi 

" '" loot 
who \I 

much 
been 
mighl 
or 1!1 

II 
def .. 
prof 
rea5 
nol 
at .. 
de' . 
ell .' . 
th· .... "ij"""":··.-.~· , .. • 

~<: .:~./ .:, -.~ 
. I' . '.' 

f: :~"._.:-.,... 
.-' .. :':. 

." 

.. -- .. ~.- .. - 
United Kingdom 

Page 12 of 13

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



:a. 

;'(,Mm,':" 

i 

, 

I 
" 

"' .. 

. ...... ~ . 

- ." ." 
. <- .... 

..0.: .~:-::.-

. '-' . :~(~ .. : 
- ,...~ . ~ -:-I -:....-

,-

r 

• 

• , 

." ~ ~' .. 

,-.-

LLOYp'S LAW REPORTS 

~ "Jo«l)oo" 

133 

(l977J VOL. 2 -:. th' defc:ndants wC\uld r rot'l3bly need to adduce a 
~ u.ntiai qL:a."t ity of e\'idence Clver a wide 

~I~; and thC' maltC'rs to .... hieh s~ch t\'idtnce 
_I" rdat e l,Io.('Iuld he matters ",,'hleh ()ccurred 

",,"" d· ' C",': t ri\'C' ye.a.."s an p:rllaps o\'er Sl~ years - o r 
even {ONe as refards the quesuon of due 
di!.:.l:ti1ce to ",eke se2worthy ,- befor e the: lime 
.'hen the e\idence ",C\uld bt £:1'\·C'n. 

, .. 'my C'lr :nion. for dC';C!'Id3it( I:' r-; ·· c," :·: · 
;.:.:r C':: :. :.:: :' ..... ,.I : ... ~ ... ~ C,.!: •. ' ."I,.,,:,: ~ 

~'!L ;r the e\ent "" oL:id be bound TO C.1u!'e !'erious 
':'~ejudicC' 10 them. ~~aiC'ria J wilnes~e~ rr.isht be 

· ~o l.:'lD&er available, and th ~ recollection or tho!'e 
. ,.'no \l.ouJd be a\'ai lable v,C\uld ine\·itably be 

Clueh impaired. Inquiries v.hkh v. C"uld ha\c 
bet:n relat ively easy to make in 197~ or 1975 

. miGht be difficult or im;-o~s i ble 10 make in 1977 
or 1978, 
" It was argued for the p!3.imiffs that the 
dc:fendanLS .... ·ould not ·suffer any ~ubstaO[ial 
prejudice by reas"n of the delay for three 
reasons, First, because the defendants had 

· 'notkt that there had been damage to the car go 
, '. · at the time of discharge. Second, because the 

defendants had had notice of the plaintiffs' 
claim. with all the: main !'upporting do~uments. 
throcgh the club early in January, 1974. Third, 
N-cauSC' the plaintiffS had befun rro~eedings in 

. : JCSpeCl of the .c1aim, albeit the wrong kind of 
~. .procedings, before the expiry or t1".: .one year 
. ". period u:lc!er the Hague Rules. . 

' ._ ~ . .;. 1 do not find any of these arguments 
~ ', con\incing. As regards 'he first point, the 

. defendants must, I think. in vicw of their 
admission "'ith regard to InOol. be treated as 
having had notice of the cont ents of th .: 
statement·notice dated Jan. 11 . 19i3 . This 
document. however. is no more than an oullurn 
Tropen. and it states that only 2143 .790 metric 
lonnes of cargo .... ere damaged by sea Wale r, the 

, remaining 9996,070 metric tonnes bein~ 
described as sound. There is no reference in the 

- dQC1lment to any claim. and, ha\'ing regard to 
,~ (hc heavy weather encountered and the damage 

to the ship cue to it. the defendants. if thev had 
.' in fact $Cen the document - which they did nOI 

-;;. - would have been justified in treating the 
damage to cargo as having been caused by perils 

· of the sea. at any rate until some claim to the 
:, .-' .contrary was put forward . 

:-,:' As regards the second point. it is true that the 
- club had notice of the claim. extending to the 
'whole of the cargo, by early in January. 1974. 

_. But giving notice of a claim is not the same thing 
, as commencing appropriate proceedings in 
. respect of it. The defendants were no doubt 
~ ~und to make limited inqU Iries into the matter 
: In order to answ(f Clydes' question whether 

lia'tlility ..... as admitted or denied . But they were 
not. in my , i c\4. bound to make at thai ~ta~e all 
the in'tstiS3tions which v.ould ~omc 
nc.:essary if arbitration procudings .... erc 
commen.:ed. On the conirary. they were entilled 
to sec ""'hclher such proceedings ""ere 
cornrr,('nced ",i:hin the extended time allowed 
and, if they "'en not. to rely on the expiry of the 
. ' - :, :::-:-.;:. unless it ""as further extended by the 
I... .,).Jrt, as a comrlete deftn.:c 10 the claim. ~ 

As to the third point, it is right that writ s wcrc 
issu'ed within the one ~'ear time limit under the 
H2£ue Rules. But neither \\'as scrved for nearly a 
year. and when both .... ere se:rved the defendants 
tool the: point, which th ey "'ere: fuUy entitled to 
taie:, that there was an 2gre:ement to refer 
disputes to arbitration and that the proceedings 
in the Coun were therefore: inaopropriate and 
should be: stayed. The failwe to serve either writ 
earlier itJustrales an important difference 
bC!"'l!'en arbi~ratians and actions, which is that 
""'hen one party commences an arbitration the 
other party is immediately given formal notice 
of the fact and the arbitration gets under way at 
once; whereas, when an action is begun, the 
whole" pfocess may be held up fOf a year as a 
result of service of the writ being deferred. On 
the footing that the defendants were eDtilled, 
p'rirna fade at any rate. to have the actions 
stayed, I do not consider that they ·were any 
more bound, after the service of the writs on 
them than btfore, to make the fuU investigations 
into the claim which they would have had to 
make if arbitration proceedings had been 
commenced in time. 

The uercise of the Couri's discretion under s. 
27 is by no means an easy matter. On the one 
hand it will clearly be a serious hardship to the 
plaintiffs if the extension of time which they 
t;eek is refu~d and they are therefore barred 
from pursuing the vcry substantial claim here 
involved . On the other hand, if an extension is 
grante1, the arbitration proceedings will be in 
the upshot begin some 21A years later than they 
should have done; responsibility for some two 
years of that delay lies with the plaintiffs; and 
the defendants will, for the reasons which I have 
given, find themsc:l ... es seriously prejudiced by 
reason of it, 

Having considered these maners carefully, the 
conclusion which I have to come to is that. since 
the delay is so long, since the bulk of it is 
allributable to the fault of the plaintiffs. and 
since it has seriously prejudiced the defendants, 
Ihis is not a case in ""hich the Coun should 
extend the plaintiffs' time on the ground of 
undue hardship. It follows that the plaintiffs' 
cross-application fails and must be dismissed . 
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