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LEES'S BESCH DINVISI0N I".mhuth wa 'Lﬂ::f-rhy.:rr' be relered v ibhe
" LY LTY i ET Fenal arbicrament of tad ArPoraisrs caTfvimg on
LADMIRA : business m London whp shall b memebers ol the
i - Ruliic and erpaped in the Shipping and o Gram
Nox. 4, 24, 25 and 26, 1976 Trades, tnr 10 br appntied I:'_npr-«.h ol the Fartied
wil poewer 10 Appoinl @R wieperd. A clam
must b made @ sling and Claimant's Arbara-
. = : ior apooctaied wihin b nanthy of fnal
ROsCOW VD EXFORTEHLER umh;nrr &nid where the profUnigg o Rl somplied
- ¥ with, thee elaim shall be b whkived and
HELMWILLE LTD. absoduiely barned, 2
as IR O Wpa. 23, 1972 @ stalment of the zarpa
GHE “CELYNE") spya beam wan - icape on the vevsed
- 1 at Ciocl Induarries »iNg wied @ Bifl of lacng =hich
Before Mr. Justice Br a~nay ke andorved oenly. The vessel arrived
Lerngad. 1 of the casgs wah sempleied
Craroet-puarty '."n.--rﬂ—*%muhm.uw 14 o Jui ¢cargo wmy [eo=2tobeina
al aciipa — Cleuse siniing that ol gl burerd W daag 3
arieraior Aol pppesimied by eleimant wibin slaed | 19748, the plainaifTy jssoed a =it kn
ey f byl of Tucing ¥ 18 o1 i in Qaiming darapes. On Jan &, 1974, they
~ | form - e 3 wril against Ehe weisel focelvne, whach wag
Tl —"'II_I'I'I Bl leding bssrd bod nat in sin¥r shis -|.-.1'iD.'Lu.r Margurzs o Milford Haven
specified Torm — %@ srhil-ation cleuse ia hill @ Feh. 25 1975, the Admirsicy Registinr comsoli-
- nding ~ a :h-lli =y i." rrzg dated the twe actione. The defendamts spplssd for
. A fEahicrer ®pianzl "T“" T F"' o lp 1he Betiom 10 be sizved on (he ground thar it ought
& . ] "u'"'.ml for sLey hr-;:;ll-ru{; . Lol = g base been meferied 10 arbiration m scondanos
T arim g \ :.HI' ez i z 3 with the arhirration claase because the chaner-pamy
P shuionibip betone pardem, had ot been superseded Sy the il of leding for
. i Asbizration — A:ﬁum;n ol wrbdi . -Hr:.': that doctemeny was not in accordance with ihe
poEf Lo EViEnE lane lor Epps | [ 14 san dawse, and b 1he time Tor Eppainsing
e be opsdered = “"Undure Arlsivea- -

oy pon Aot 1950, 1, 27, Q
e - P P & Industries Inc.

iy T - af yeliow sova b SATIDUE RO
F . L5, [l paares. mi were 0 br made by
f ember, 1972 o AMay I¥T3

ed Sepr. 7. 1971, Coctinental
emial Cirala™) withot dacloving
¢ scting for the plaimaffs chanered
* wessel Davd Marguess of Milforg
8 vosage from cemain specilied LS.
inchuding Chicago 1o oorasn ipeciingd
& the U155 E. =scluding Lenimgrad. The
-party contained & “wuperseision clause’®
#Eled, —

|£ It in gl muiually agreed (el this ronrsc
.'.

shadl b compleied and superseded by the signing
gl of Bifls of Lading on the same Tarm ai o uwe by
" regulas Bing steamers from loading port 1o port aff
ey destination, ar, i por of desimnation be ooe o
1 which tkese §1 no regular ling of Deamers From
lasdimg port, thiv centract shall be superieded by

&

. tha signing of Bills of Lading = the foem

k- ;" runamary faf wch sosage for gram cargoes.

i which Hillh of Lading bosever shall conpein the
i Tollesing clawses.

a There Followcd & sumber af clavsey relang 1o
' 1==rral average, bunbering and liens. The chafer-

party also coriained the "“Cempocon” arbimation

Al dispuses Troem limst 10 tiene arsing out of

an arbicraor, av exiended by sgreement, evpired on
Apr, I, 1974, The plaintiffs admitted that the bl of
lading did non accord with that cause, ban coniended
ihat it comstituted & begach of comraa which maght
im cerain clrcumstances give the defendunmy a
remady i damapn, b did not prevent the
arovisioni Tt supersesion from somsng o effet,
The plaintilfs cross-appihed ander the Arbitrasion
A 1950, 5. 27 10 exzend the time for appointing
®n arhitraror in ibe event of the defemdanin®
application betag nicceniful,
Held, by 0 8 [Adm, ©1.) (Baasoos, 1)

that

(&) As to the defendanm” appiication: (11 the parties
intended that the charter-pamy should osly, be
puperseded by hills of lading, bath as o farm
and a0 1he clauses 1o be somamed in n,
specified in the supersesvion SlEUse LW f. 129,
col. 1§

(¥ aimee the Bill of lading id nai contain the
reguired clausel, 1he charier-pasiy with it
arirracien elsuse rvemasned the Baly COBLUTRCT
bertween ke paries {vee p. 128, col. 1

¢ . SN S TR Of ER apreeed e ek ey
S A1 B ALn prs e the ae dledi W S 1 EpTroTETR
igpiary glall S RAITAD GrSALE BMONGT IN EPEIR 86 8RN W §reE
A AT ArpTAENd 34 Mo (RN P W CoTTaTETRR A e e
prisierdibgh o laka w8 ume el by e gl ST ERS 6 cepEnd
wne o skich B mpEne 0Pl g Hagh © il mon ol ke
oprieh B A CTeamRERon o e st Jided Rardstog soaid
mtharsi b esasnl 054 SEEwEnEandy i ibr i @ faed b
FAPEEL MY O el TN W b pemacy @ The CHE0 TN TEGLO. Bel
Fami o U i @l oy rRRnreeT brvel oy O Reve
o i e ol iha a R, ST LW

, ol which saed;
i

A po7e Uy contrec shall, wnlew the parues surer

l'es nach pemsed am iy proger "
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[1977] Yiou. 2] The *Jocelyne™ [Brasoan, |,
i3] the delemdanis were entitled as of rght 1o Mr. Michael Thomas Q.C. and
ihe wiay of the astion dsee p. 129, col. 13, Cheistopher 5. C. Clarke [instructed by &
(B} Ar o she plaintiffs* cros-application. since the Ca.) for the plaintiffs; Mr,
delay was s long, fisce the bulk of it was | Hobhouse, Q.C. and Mr. Jonath
attributable to the plaincfls fauk, and since | (instrocted by Messss. Hill, Dick Ca)
i had seriouly prejedied the defendanis, @ | far the defendants.
wal nof & cite m which me Coury should
extend the teme for appaintiag 35 srbiiratar on The facts are stated in af Mr,
e ground of sndr hardshep (e p. 1), ool 3y, | Justice Branden.
Liberan Shipping Carpaeaian Judgment was reserved. .
"Pegarus™ v, A. King & Sons Led., [1967] 2 Q.B, Friday. 1977 -
86, applicd. L
*  Application granted. Cross-application dismissed.
&UM!I!E.\T
The following cases were referred (0 in the
judgment: BRANDOMN: This marea
Arisigkratis, [1576] | Lloyd"s Rep. 352; f‘u;n» ﬂilw:hmﬂ ] Etrritdm_ ;;;33
Liberian Shipping Carporation Pegasus v. A. ningrad [ the Sntsh ship
mi & Sons Lid., 1{:'“". 1'“?] 1 Lmd. u:npjﬂlﬂ'prd’lfmn at the end af I!ITL_ z
Rep. 303; [1967] 2 0.8, 85, b THe owmiers of the cargo 'Il'l:l':hi company
; V. Recderli Amsierdami v President N incorporated acrording o the laws of the 3
R [1960] 2 L loyd" “%’ US.5.R., named Moscow V/O Esponkhich,
{ﬂ.ﬁ.}ll?ﬁljlll‘;}ﬂ'lﬂtn I ™ | The owners of the ship were an Eﬂiﬁlﬂ

Mova Jersey Kair Lid. v. Kammg eTei
Com. b HL (CA 1978 2L Rzp. 135;
President of India w, Mlet ipping Ca.;
The Dunelmig, [1963 s Rep. 12

(1963 2 Q.B. 123;

Rep. 476 [1970] 1 QW 299:

Limonkurn (Mo 2 Lloyd®s Rep. 145;

Tradan S A W wigsnwerk A0 [1%8]
I Liosd's 454, [1aa4] 2 OB, 399 (C.A0

Rep. 62 [1970] | ©.B. 537,
Afarpbeni-lida Co. Lud., v
Co.. The for, [1971] 1 Lloyd's

[1s70|

5 was & consolidated action consisiing of
an action 0 perwnam amd an action in rem
Broughe by the plac.ls, Susas o w
E tkhled, Bgaina the delendants, Hems il
Lid., comcerning a dispute relating o the
plaintiffi" cargo of wvd beand loaded on the

= defendanns’ vesiel Dovnd Margmess of Milford

e Haven (3 sster ship of the Jocelyne again
which the astion in rem was bracgh) an Chizaga

—and defisersd a1t Leningrad in a2 damagsd
condition M rse end aof 1972 The defendamts

| sl ‘.:q: :Im.:n.td I:!:. ;|.r':||t:.1.:.ar| The ssectd

company, Helmsille Lid. The cargo-owsm
allege that the cargo was damagsd during the
carriage by reason of the Breach of conrrac oo
breach of duty of the shipowneri, and clzim w
be entitled ta demagss from the shipowness on
that account. Th: claim a3 mod reczmlb
focmulated w for £33 224 83, wath tRlerest,

in order to enforze this claim the g
owners have bezun (o sctions in ths Coust.
The st avtion i an action in personam (9=
fokio 5 and the second action o an acton in =
(1574 folie 300 Those two actions have sipce
Been conaoitated.

Two appliczrions in the consolidaied scton
are now Before the Court, The first applicatoa
is by the dzfendang chipawners fios & slaw af the -
provesdings on (he groumd that the dispute @. 4
which ghev rr.L'l'..' Is @re which the parties agres

- .- -

application (s by the plainnfi cargo-owmers B
exiend ther time for agpoinding an arbrasar &
the event af the first application swezending. ;

The evidenee befors the Coun consisey of four

affidanits sworn on behalfl of the defeadanti 3% -
W Llasd, an assaciabe pariner 0 Mzaas R i

Drckmanm £ Eﬂﬂlr.]..":ll. the salisraes far 5—“"_ {

applied for 2 stay of procesdings on the groond | deferdunts, and peo 2870ncts swarn oo behd)

that the dhpite should be referred o of 1he plaiatff by Mr. Eliot, a ru‘ ner 4

arkmtrarion. On Apr, 270 1W0s, tRe plai=miff, P oabmars, Clvde & Ca., the sclidises for £ ke

apphiend For the thiae for appainting an arbraiar | plaeniilfs,  pogeilss  with sarogs  dasoums

1 be evemded in the event of rhe deferdun, | ervhibued o hose aff .‘.u i and some U"""

applicatior clcoseding | tetters atich were oLt m 42 sem nited- Klngdom
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The bisiony af the maner, a2 [ fAnd |, & 2 I 1977, dincharpe was complesed, a~d on the same
faliaws. By & written contrast dined Aug 4, 7 Dav @ dovumsent Sesoribed 20 2 stacement-nedice,

1oL, (ihe sale goniract™) @ United Scxres |

. pamed Cook Indusaries Ine. ("Cool
) zereed fo sl 1o the plupnffs 3
- aiity of yellew sova beans. The sake
ﬂi:::-['_g B vatiour NF" inzaeding Uniied
= lakes pornt. and skipmenis were 10 he
made by iesalments from Seprember;, 1972, 10
LS i]9"l|'-1'-
l;i—._w;ﬂ:'ra;\lﬂﬁ dated Sepi. 7, Y971, (Mihe
agrterparty ), @ Lnited S:ales coOmpEny
ar=ed Ceaiinenial Giain Co. (“Continemial
Geain''} chasiered the defendamy’ ship Devid
wsrguess af Milford Hewen (“the ship™) 1o
eary ooe instiiment of soya beans under the
gale contrazt from certain specified United
€arex lakes ports, incleding Chizage, ro cenzin
specifed poris i the USSR, including
Lemingmad. Continsnie! Grain, in 30 charening

ke shiip, were dcting for and on behalf of &
laimifTs, whose obligation it was nnder 1
comirac 1@ provide 2 shiz on board
Lk
he

wly
jnstalment eoncerned could be dnﬁuup%
peliery, There was nothing in the

chaner-party itsell 1o disclose i that
Conttacnzal Crzin were o Nand  the
gpency was, therelere, o far tof the
charer-party itaell are c© E BEIY FRIE,

usdisclosed.

in Movember, 197 t o the charer-
party, the thip ps o Chicago and there
loaded a cargo shipped by Cook
talment under the sale

22, 1972, loading was
of lading in respent of the
ed. It pamed Cook Industries as
d provided lor delivery 1o thetr order
ree ports in the LS5 R, including
. It stated the quantity of sova beana
s 12,125.712 metric tonnes. [t was
ed by a United States company, Owerseas
teight & Termimal Corporation, and such
Signarmre was staled to be for and on behall of
und by the sutharity of the master.
Om Mov, 75, 1972, an invoice in peapes of
B shipment was issusd by Cook Indusiries, and
oa Mov, 19, 1972, the plaintiffs received the Bill

of bading indorsed in Blank by Cook Indistrics,
g the invoice,

Leningrad was nominated as the port of
Sichyrge under the charer-pariy, and the ship
Proeteded 1o that port. Duriag the voyage she
Entoyntered severe =exiher conditions in the
form af spew, ice and pale foree winds. On Dee.
I7, 1972, she arrived at Leningrad, and on Dec.

. g thadhie i GEFTERRR L0 Carpd, wiad
crawf up and signed By vanoos  porsons
repragnling  vanoud  mhileresis. Two  survey
fep. =5 on the carge, 1he fra dased Jan, 17 and
the secopd Feb, 7, 993, were subsequently
ELHL_ N

Eharthy before Dec. 2
Co. (“Clhides" ywered
Biesian underarifeptg
on that daze they @
Cieanus, ihe BergdS-bared Proveciion =nd

Indempity Asedgiayon in which the ship wx
entered (i ), mxhing For an exiension of
time t Apr. 1, 1994, i ardef 1o

Al to inwvestigate the maner. This
w3 made on the [ooting that ihe time

ot

r

&' e veir fior cladms for loss of ar damage
carpo under the Hague Rules spplied ta the

, and would il nat exicaded eaprre on Jad.

1974, The claim was stated to be on behalf of

Veargo undsrwriters who had settled a claim for

L5, 5282 015 79 for sall waier damage.

On Jan. 2, 1974, Clyvdes received From the
plaintffy’ underwriters varfous documents in
supnort of the claim. Thete were the Bl af
ading, the mvoice, 1he stmement-notice, the
we  survey  reporis, 3 claim bill and a
subrogation form. The charter-party, however,
was not ncluded. On Jan. 3, 1904, Clydes
forwarded copies of these documents to the
club"s London agents. On the same day Clydes
ssued @ writ in personam for the plaintiffs
asainst the defendants b rezpect of the claim,
the action 50 begun being 1574 folio 5.

Om Jan. 7, 1974, the club’s London agents
telexed Clydes extending the time lor beginning
proceedings to Ape, 1, 1974, On Jan. E, 1974,
Clvdes issued a lumber writ in rem for the
plaintifls sgainst the sister ship Jocelyne in
respect of the same claim, the action 5o begun
being 1972 lolio 20,

Mesther writ was served for the lime being.

On Mar. 20, 1974, Clydes mked the Cloub's
Loadon agenis for a further extension of time
for commencing proceedings. Mo reply 10 this
reqisest appears to have been given.

Al some time pricr 1o July 15, 1974, Messrs.
Hill Dickinsan & Ca. (“*Hill Dickinson"™) were
instrucied on behall of the defendants, and on
1that date the club's London agents informed
Hill Dickinson of the fact, which they had
discovered by inguiry, that a wril in respect
of the clatm had been wiwed,

Hm:ﬂ.‘.—:'h.h:.: of her carga bz;l.ﬂ.'lj-ﬂ as. 11,

In November, 1974, a copy of the charier-

(=

United Kingdom
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The “Jocelyne"

[Braspow, J,

party was for the firs fme supplied to Clydes by
the plaimtilfs’ underwriters,

On Dec. 31, 1574, the writ in perionam was
served, and on the Jan. 9, 1975, Hill Dickinson
entered an unconditonsl sppearance for the
defendanis. On Jan. 10, 1975, the writ in rem
wias rengwed on Clydes” ex parte application. On
Feb. 11, 1975, the renewed writ in rem owas
served on the SJocelpne and on Feb. 12, 1975, she
wad arrested in the acrion. On Feb 13, 1975, Hill
Dickinson emtered an anconditional appearance
far the defendants in thar action alsa, securiry far
the plaiaeiffs’ claim i the sum of £150,000 plus
tnterest and costs was given in the form of a
guasantes by the club, and the Socelyne was

from arrest. The guarantes expressly
siated that it was given without prejudice (o any
rights which the defendants might have to sef
aside or s1ay the writ and/or proceedings andfor
arrest.,

On the same day — Feb. 13, 1575 — Hil
Dhckinsan sent lhuu-ln-l:‘:u-nhm-nut aff
referring to the reservation of righis |
guarantes referred to above, they contin

As we explaipsd to you ymterda

be that, on a proper interpee s
documents ewidencing  ithe of
Camage, Arbitration has by the
Parties a8 the means of g ining any

disputes.
Would you pleaie

conpvenience full ding the Congract
af Carrizgze, in regard o the

refationshio © r Cliens, Caniinental
Grain Co Mew York, snd Cook
Ir_utuu:r! _1 . Ihe Shippers named m the

N Ciydes wrote to Hill Dickinson,
the answer 10 their Quastion was that

grcifls had :ll.lr:huml the cargd [rom
Industries and rlh.|n-:"|] fartbar vopies of
r mvoics and Bill of lading. This answer Jdid
. however, deal with ths puint raised about
I!ht relatbonifup betuween the plai=giffs and
Continental Grain, the persons named as
chartéerers in the charfsr-party.

iOn Fel, 25, 1979, the .-"|.|J.r|:|.|.1':|!l:|- Registrar, on
the plaintiffs” application, made an order
conselidating the 1wa actions. Om Mar, 4, 1974
ttie plalanfls served thelr watement of &lakm
in the consplilaiad action. Om Mar, 20, 1975,
the defendants fswed their notice of motion
asking Tor a stay on the ground (hat the charse:-
panty oomtained a clause prosding  for
arbitration tn London of 2l Jpoios arislng
ander . On Mae, 2% 1973 (he potice af
modian » 1 erved on the plamn T, the dace for

hearing being stated in iz as Apr. 14, 1973,
affidavit in suppon of the motion was, bao
Filed or served, and the date for hearing
wad subsequendly vacared mnd
adjourned.

On June 30, 1975, Clydes
Dickindon saying that, as th
from them on the matter
assumied that the def
wrucﬂ.-d with um:
asking for service o

o siay, and

coce in 21 days. On

Jully 7. 1975, Hill k:l on answered that it wag

the intention o fendants 1o proceed with

thelr appli ¥, but that an order for
discovery

appiicach

ment in relation o the
first be sought. On July 10,
pressing for fervice of the
gsed by the defendants In suppori
plication. On July 31, 1¥74, ajfter
correspondence between the salicitors,
loyd sware his first affidavic on behalf af
defendanis, and a copy of & was served on
e plaintifs. This affidavic was framed 1o
suppori the motion for 2 wtay or, alternasively,
an application for discovery [n relation o it

On Aug 13, 1973, following service of this
alfdavii, Clydes had a conference with counse
instructed by them for the plaintffs. On O
13, 1975, Mr. Eblar of Clydfes visited Moseow
in order to makes further inquires i the faos
relatirg to the wale contsaat and thecharisring of
the itup, In December, 1975, a drafy affidavi by
Mr. Edior was prepared, but it was pot anil
slarch, 1976 that Counsel's approval of it was
obuatned.

Omn Mar. 2, 1575, the defendants abrained a
new date — Nowv., 4, 976 — for the hearing of
their motion 1o stay. On Azr. 27, 1976, the
plaintiffs issued thelr notlce of motion, ki
for an extenslon of time for appointing an
abirator in th: ovear of the defexdants’
application 1o stay suscesding, such crous-
agpiication o0 be heard with the defendanis”
applization on Mov. 4,-1976. On Juns 23, 1976,
Mr, Elliot’s first #ffidnvit in support of the
plaintifiy” case was sworn and 4 copy of it served
on th: defendants. It was framed, Mrsly, o
anawer Mr, Lloyd s Dre affdasst in support of
g defendanns’ applization for = scay, and,
seconsly, o support fhe plaintilfy" gpan cnaa-
application for an extensdon of time.

Subseguently the dute fixed for the hearing af
the twa applications w1 adjsurned, flest 10
Nav. 8 and them 1o Nav. 24, 19764, By the timeaf

the h'lr-r‘-; 1 mursBer af furrhar affedasid i

bPesn saam on borh sides, thres mare by M

| &
i
United Kingdem
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: g 4 for the defendants and piie moreliy Sr, | tvpe B palding the wards “in Leadon™ afier the
et fos the ﬁ.m‘n{!l-. word ““pavablie™, and the date “* (940" s the
- B qer-pary was on 3 prined form words Yotk Antwesp Rules™. This provision
The 'I'I-"-'j:--.-m C. Adorsed 1913, Aperoaed | M ol 2B fallowed by she lovon clause, which
p-:.,.',h'ﬂ E::';"'l'l G'."'._ ['1:4.”“ Pars 5,;;11ﬂ" b been doieicd entirely. Claue 1 incorporaes
oy p&llun.i_.';; Sepi. 7, 1972 and wge | T Harer A, ¢l. 4 deab with tecoption of
5:"1-?:1-:11 ihe defendants 35 owners of the | <4 F * ™ pon of discharge, an2 1 dea!
- u:.ﬂ Contineztal Grain as chanerers. As | “0F liheriy to coal en gpute in sanous
o o i, Corineniz® Gram, i making ..'.rn.-l.'.ml-r:.rn_.*n.. Cleuses Y a 4 have been
B ancT-parTy, were Beting a3 undiscloved | delered entirely. Clause SING SJfo been deiewed
et =T T entirgly and angrker 1=} Visegl 10 have
=t o Wi PREREL, the privilege of bug en rowle"” subsinuied
. The printed Form of charter-purty had been | Clogwe b gher a | o Tor fraight, Jdead
gyjected 1o numerows hped  deletions, | freight, demuarrag erage. Is has, like o 1
i pnd amendmems, and Turther had | been beft aspri

angexed 10 it Tour papes ef additional lauses.
Tae reialting dosument i by no means as clear
ui i1 gkt be, but puidance en H inlerpretation
an fortunatels be got from The Amsrelmolen,
j1960] 2 Llovd's Rep. B2, in which Mr. Justice
Feason Bad 1o consider another chaner-pary
ja simiar form (o alio Tredox Exporr
Paikregpenwerk 4 G, [1956%] 1 Lloyvd's
majn which Mr, Justice Megaw follow
viewd of Mr. Justice Pearson),

The charter-party ceals first with
1o be performed, the cargo to be ot
freight 1o e paud. Tt goes on:—

Captain 1o call ac Chartgrest’ or their
ﬂfﬂ 1o sign Bills
ot prejudice o

Agents’ Office, a3 Tequa

e This Chiarter Pary
T e Later there urther provision with
b “regard o bills which I shall call *“the
FUPCTRESSiON
his y agre=d that this contracy

pleied and be superseded by U
ills of Lading on the same form as
regitlar Lne wleamers (ram loading
port of. destination, or, i pori of
ination be one ta which there is ao regular

of sicamers (rom loading por, this

womract shall be superseded by the signing of

. Bills of Lading in the farm CUSIOITLAry far

such voyages for grain cargoes, which Bilks of
Lading shafl however contain the following

“There Tollows on the prinied form six numbered
clsuses, esch enclosed B inverted commas.
Clause | contains qualified exceptions to the
siipowners' Hablity, in cffect limiting it 1o

for loss or damage resulting from wani
of due diligence by the owners themselves of by
the ghip's husband or manager. It has been befi
B prinied, Clause 2 begins with a provsion for

cla 'l =21 out above, come four further
5 lrk—rmmnm relating 1o different tophes.
ird redades 1o the cewation of eharerers’

ity on carpo bethg shipped: the second 1o
thiecharerers’ rights of assignment; the third m
¢ zdvancement of cash for disbursements m
’ the port of loading: and the fourth 10 the
gavmend of commission. The first and second of
ihese provisions kave been lefl as printed, the
third has been dgleied entigely, and the lourth
has been aliered by tvped amendments.

Afier these provisions the following sords
have been inserted in Bpe— -

Clauses Mos. 7 to 32 inclusive, as atrached,
to be fully incorporated in this Charner Famy.
Whenever the word “‘stexmer™ appears in
this chaner it is understood to mean *“motar
wessel™,

Under these typed words come the signatures
of the persons authorized 16 sign ihe chaner-
party on behall of the parties toit.

Two of the four pagss anncxed 1o the printed
form, 28 so modified in 1ype, contain a senies of
additional clauses in Hype nambered T 10 32,
Clawse 32 of these provides:—

U.5.A. and Canadian Clauses Paramount,
Mew lason Clause, Mew Both to Blame Calla-
sion clause, P. & I. Bunker Desiation Claase,
War Risky Clauses Mow. 1 & 3, Centrocon
Strike Clapse (Amended) and “"Centrocon"
Arbitration Clause, a3 attached, 1o be fully
incofporated ia this Charver Party.

The other Pwo annexed pages conlain coples,
either prinved or in type, of the vanous clawses
referred 1o in cl. 31 abowe, including ike
Ceatrocon arbliration clause which proyides:—

Al disputes lrom time (o time ansing oat of
this comiract shall, upless the parses agrec

forthwith to a single Arbitrator, be referred

e ———— — Pneral sverage 1o be payable sccording o
rox moee by Mr. York/Antwerp Rules. This has been umended in
- d
—H’.
i ———— e

i B
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to the Mnal arbicrament of two Arbirators
carrying on business in London = ho shall be
members ol the Balie and engaged in the
Shipping andfor Grain Trades, one to be
appointed by each of the pamies with power ta
such Arbitrators (0 appoint an Umpire. Ay
clatm musi be made in writing and Claimanis
Arbitrator appointed within three months of
final discharge and where his provision is no
complied with, the claim shall be deemed o
be warved and absolutely barred . . .

The bill of lading issued in respect of thecargo
was on 3 printed form entitled ** Bahimare Farm
C Berth Term Bill of Lading™. It acknowledges
the shipment in apparent good order and
condition by Cook Industrses on board the ship
at Chicago of [12,127.732 metnc tonnes of
yellow soya beams for delivery at Riga,
Leningrad or Klzipeda to - their ordsr on
payment of freight a8 agreed, such freight being
stated to have been prepaid. ki is signed and
endorsed on the back lnmnmmudumhz
earlier,

The bill af cOntRing sewen
clavies, followsd by a War Rk cla

P & | Bunkering clause, Clause | of I

clawses incorporates the Linived arriage
| "ol Goods by Sea Act, 1916, Clau new
oot be mentioned. Clauss 2ins an
exteplion claie (he same prescribed in
the charter-party. Cla ns with a

provision thai general @
sccocding ta the Y

is to be pasakls
crp Rubes 1940, bt

dioss nof specily or such pasment. [t
continues  with elouse. Clavde 4§
' provides tha adjustment of general
awerage i aceordanee with the jaw and
practics Linited Stazes of Amsrica, the
new |, is to 2pply. Clawse 7 containg

1o Blame Collision lause,
egard 1o the clavies which fofladv the

—

damage, when discharge began a8 Leningrad an
Dec. 29, 1971, a crane had (o be used 10 lifs pa,

3 hatch before it coukd be opened by ihe
winched.

On Dec. 30, 1972 — the m@% :
discharge __ the master senl & e the

defendants in which he stared ih .
water damage 1o the carga of b 3
the reglan of 300 ton

master made 3 progest belo :
Leningrad with regard giohg
cargn hrmwmhcrﬁ

t

IR Oul varous maltes,
. Russian and English, @
Beh information b required o be
information has besn eniered &n
pl and the form has besn signed by
5ans: a represeniative of the porn, a
sntative of the costom house, ard a2
ceniative of Inflod, a wate craanization of
US55 R., which the defendants convedal,
for the purpose of the present proceedings only
were acting in this respect as the ship"s agends,
As reguds the guantity of the cargo, ihe
document stages that the bill of lading guaniy
wit 12129732 kps,, and the quasbry
discharg=d 12,111,860 kgs.. making 3 1hortege
af 13,672 % zs, :
As cegards the condition of the carge o
discharge, the dovument o wrandlaved sans—
According 1o BYL it should be 12,125 752
ks, of sova beans, serually it wns accepred by
e warzfhouss
9,568,070 ks, of seund Ssani
2,143,790 kzi. of wested, mouldy, rottes
[T ’

sr i

Lo

On Jan. 17, whatr @ fAked 25 expeniise

general clagses, the War Risks clause
ds with, but she F & | Bunkering lasee
erd in wording from, the clouses relatizg ta
hfiz rao marters specified in ol 32 of the
additional clauses snneved 1o the charter-pany,

The material relating to the plaintifls’ <laim
which is awvatlable ar this stage b necessarily
limdred

The deck "og book of the ship shows -1

conditions of intense cold and [rosi. and
berween Dec. 13 and 19, 1972, snoountersd wem
heavy weather 28 8 feialt of wbich ahe dimpa=e*
damage o equipment and siructurss o Jeuk
This includaf damage to oo, J hatoh, shidh sas
badly it dawn i Lhe Soatre. As b fesell O ths

dusing much of the vayage sthe experier. ed '

statement no, 32308 (the firs suney report) wai
drawa up. Various persans représanting g
and other interess, but not he dedendanidy
were concermed in it. The cargo is described
aceerrding 10 the translation, & Sospriams—

1. The coadit.onal high guabicy berns
9,965,070 kgs., yellow bulk, consisting of
same black moullsd Beans.

2. Wemed beans. 1047 %) kps., mised
with myuwidsd Bdis ona

Then, after setting out an analysis of the beank
LN resart &3 ranslarad Soncludsi;—

Taking trts janaderitan tae lermy of 180
Conrrat and the seee i af 12 saam
the @argn the preicar beans 40 au gornéy
poad o the technizal tzrms of the Conifls

s of
| -

!

]
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U ea die and oil mivure . . . Chlorde LS 512650 x | 652 B2 mil =
=r oce pells of wetting by sea water. Taking U5 $214,00% 62

gecount low quality as well as chpenses
and lass whike working oul the cargn, the
snoeris determined the boweting of the qualiay
:J' ibe conditional. high  qualiny bedns,
5 e 0T hps.. a2t 3.5%e, werled buans.
* &7a3, 790 Agy., 7717, from the cost of sova
ezt in saund condition . . .
- Ou Feb. 7. 1973, the secind survey repon o
. wy 7319 came wnta being. This % on & prinied
iz simitar 1o that wsed By Everdge agents in
cany LS, 2ind B signed by a Leningprad
' ongyofs 1t siases that the survey was made at
iz request of casgd interems and shat notice of
tg_and demape had besn ghen (0 8
Mtipoeper by the Slarement-nadice dated
(8, 1973, The schedule Lo Lhe teporn a8 Lran
readec=—

. According io BAL should be: car
© trgengip bulk weight 12,125,732 4
I was discharged from the

ks ol soybeans.

T ——— — RS S S ey = g

By s b

11, B

Chortage againm BAL guangly 13.E72 ks
: was dascharged ieel B,968.070
[ SR - T - 4 und  condition

m view of mfenior
of depresidted cargo

beany damaged by sea waner
v Experis by 77.1% in view of
alisy of damaged cargo. Weight aof

a

b i

thor delivered by the vessel.

2 Inveice value of 578,148 kgs. of sovbeans
Tt depeeciated by 100% in view of toral loss,

1, Invoice valus of i 82 BEY kps. of soy-
I::u: depreciated by 100% in view of togal

4 iated cargo 1,652,862 kgs.
nf o Loxs
. Invpice value of 13,872 kgs. of wovbeans

4 Sy

The report concludes by stating — & i
%o ADparent — that it is based on the Bill of ading,

T the natement-notice and the first sarvey repart.

The clasm bill, which is undated, but which

* 7. " pae of the documents received by Clvdes

F o the plainiffs’ underwriters on Jan. 3,
o M, and foraarded to the club on Jan, 4, 1974,
i ®amewthe claim in this way:i—

- SEE070 L gs. depreciated by 5.5% =

=r

BRI ER S ]

2 5TH, 148 kps.
_US 512950 % STR.14E mit =
U.5. §T4. 670,17
T L043.790 kgs. depreciated by 77.1% =
: 1,652,862 s,

furam. :I..l.:'l

The fgure of U5 %129

Toaal L7.S. 522RB1
ifi these caleula-

s the ok, prbce it onng as sated

i it invoioe.
Finally, there B
pramufls in 1
“lar. 4, 197
el B

ement of claim of she
orsolidaied action scrved on
alicges In par. 4 thar, of the
ig 1ennes of sova beans actually
Lezinprad, 9.558.0M metnc
eried by tea wader and il and

éd 2,142,780 metrkc lonnes were badly
teby sea warer and oil and dirtied and were
oy and rotien. Then i par. § the dermage &
icularized, on the basis of the Zifference
;-ﬂu. e=n the sound and lh..-nl,f!'d arrived valoes,
as LIS, 551,131.51 in respect of the 9055070
metre tonnes, and U5 5231,%46.12 in respent
of the 214£3,790 metric 1onnes. T YHEse SIS are in
ture convened into sierfing at U.S, 5235 10 £1
as [24574.08 and (95700498 respectively,
making a rvorsl of £133,224.5), These ligures
far loss in U.5. dollars are somewhat higher
wan the corresponding figures in the clam bill
The reason for this doss not appear from the
gaiement of claim, but it is probably because a
sound arrived valoe higher than the Lo.b. price
has bezn waed.

1 shafl conpsider
applicstion for & stay. With regard to this, the
following matiers appearsd 10 be common
ground:—

{11 Since Continental Grain entered milo the
chaner-pariy as agents far the plaintif¥s. that
dacumenl was — in the Tirsi place al any raie —
as berween the plaintifls and the deflendants, the
contract for the carriage of the cargo. The
President af Indie v Mercalfe Shipping Ca,
Eid.. |1969] Liowd's Rep. 476: [1970] | Q.B.
285,

first the defendans’

{21 On the tree construction of the charber-
pary, cll. 7 io 32 were moorporated in wo ways.
They were incorporated, Frstly, adong with
printed cll. I, 2, 5 &nd & as amended, as terms of

chaner-pumy  imsell. The Amareimolen,

[1961] 2 Llovd™s Rep. |. They were incorporaled
secondly, as clauses additional 1o printed cfl. 1,
2 % and & as amended. and o Far of pErmanent
1o & bill of lading contract, in the whole group of
clauses 1o be comtained in the bills of lading, the
sigaing
completing and superseding the chamer-pany
wnder the superseision clause. Incorporaon m
this second master as well as the first, which was
contended for by Counsel for the defendants
and apparenily not disputed by Counsel for the

of which wasi comemplated &

-0 === UnitedKingdom——""—"""
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solmintiffs, was not expressly dealt with in The
mcaveimolen, In my view, however, it {5 in
secordance with the reasoning and approach of
Mr. Justice Pearson in that case (see [I1960] 2
Lioyd's Rep. 81}, .

(¥ The effect of cl. 12 was 1o make the
chaster-party subject  fo, among other
provishons, the Hague Rules as emacted in the
United States Carriage of Goods by Sea Act,

* 1936, and the Centrocon artatraton clause.

(4) The ume limit of three months for
appointing an arbitrator prescribed by the
Centrocen arbitration clause was invalld aader
ibe Hagus Rules, and = dme limit af ane year
must be substiruted for it The fom, [1971] 1
Llowd's Rep. 541

¢

4 Apt, 1950, it by 5. 1 of the Arbirrarion
1975, which came into force on Dec. 26, 15
and must be treated as having ressobfe
effect. (Se= vove Sersey Knit Lid,
Splamerei GmbH, [1976] 1 Lioy
which the point about retr

he plainciffs were 3
S8R, (s 5. {800,
= aszumpdion that the
gd the eoniract of carmage
i, the Court, under 5. T,
100 in the matter, bur was bound
matiers were, a5 | have said,
ground, thers was a disput= as o
of the charer-party, which contained the
[ratbon  elidse, remanfied 1the Sonitraci
besween the parties: or whether it had bBeen
superseded, under the superiessbon clause in the
chamter-pacty, by the bll of Lding which
contained no such clause. Far the plaiatiTs i
was contendsd that sech supersession kad raken
place, for the delendants thas it hod i

i The supersesiion clause provides thar ihe
charter-parsy shall be superseded by bills o1
lading which, firstly, are in one or other of tae

== wpecifled forms, and, sccondly, comisin Zeriaan

speciflicd clauses. With regard 1o the Gra mater
the formoas £ be sither 2540 0 use B 3 shimsin
ling ronmng segularhs Detwsen rhe pornt ot
boading ard the port of Jichargs = if thers 1
ane: of, I there 5 o i line, that Ju=lsimar.
far grain <asdory o sty A dge. With resand
1 the satind MaEtEr, the didses to Be sdnigved
are the prinfed <l 1, 2, § and & a5 smoded,
and, agscrming that the swaseection of the

chaster-party in this respect to w
carlier 5 correct, the additional
32, o far as peminent (0 a
CORCACL.

There was a conflic
the question whether i
thizs case complisd wj persession ¢lawse
with regard Lo the § tier: namely, its fom,

According to th 15" cose, there was g1

the marenal tigde lar shipping line runniag

betwesn Chi Leningrad, but the bl of
s

iin the form used by chat
. therefore, comply with the
lagze. Accordipg o the plaindifs'
other hand, there was ac the mareial
g such regular line, and the bill of ladisg
i was in the form customary for gram
goes on the wvoyage concermed. [ did,
fierelore, comply with the superscssbon clauss,
Il it were necessary o resolve this conilia, |
should not find & easy 1o do 5o on the evidenc:
available. It seerms 1o me, however, thar it & not
necessary 1o do so, becaase it was in any cass
conceded for the plaindffs that the bill of ladicg
issued dbd not comply with the superssssion
clause In respect of the second master: namely,
the clauses 18 be comrined in i In the
conngeiian Counsel for the cefendants reli=d an
o wariery of diffecences bérwesa the claus=
which the bill of lading should have gontaized
and rhose which it in Facr contained. He did
morsover, enher on the basis for which =
contended primarily, that both <il. 1, 2, 5 and §
as amended and Sl T o 32, o far 24 pertinenl
had o be containsd in the bill of lading o% -
alternatively, on the basis thar onfy cll. 1, % §
and & a5 amended had o be so conained. 00
the latter, and to him less favourable basis, he
relied on — among other mawers — discreganl
provigions with regard to general averigs and
bunbkzring, and ke abvwerce of dny provizion 10
a lien on cargo. On che farmi=r, aad to him 2208
favourable basis, ke refied on sariows othe
marters, imcluding partcularly the absenz
the arbitration clause itsell. Hasing rege=
however, to the sonssision mads — and, | AY
wiew, Mightly and properly made — by Cou
for the plaintiffs o the muter, T do net think
that it & mecsssars for me o examing 3
analyve i detail 30 the various differencss
micluding thade referred to abose, which I
AT ST

cil. 7a
lading

C pamics on
fig isued g

:
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comply in order ip l"r'rf[ ithe agreement applies. the High Coort, il o s of
*"""'H , for supenassion ima cffecgas o opinion that in the chcumstances ol the case
mf“"":":, conended for the ﬂrff!hf-'ll'l-ﬁ-lh?ﬂ it undue hardship sould otherwise be caiaved,
y‘"mduiah precedent 18 the coming iRt and potwdibivianding (ha the tirne wo fised has
- ;nf ihase provisions that the bill of lading evpived, may, on such terms, il any, a5 the
fed ghanld bhath be in the form, and aho Juntige ol the case may require, bul winlspuw

s afl ihe claoees, specilied dm the prcradice 1o the proviisons af any ensctment
r ""Mfuinn claure. For the plaintilfs on the limiting the time for the commencement of
i ""ﬂ:.,ud. i was comiended 1hat, while the the arbitration peoceedings, culend the time
£ | ::'_:" of a Bill of [ading Beuved under the For such periad as i think .
8 gmetpany 10 comply wih ke SLpErsewion | The evercise of the exiend time
Temiz in cither of hoth these respects was @ | yoger his section is 8 discretion, and
s pff ponfrER WIS B RGN Ionon -l g pied gpproach 1o be

;x4 give the delendanis o 1emeccs i Fallowed kn exere
g disd nas plrn'qnl the provitions for found in Libke
© gemerscailon [rom coming inip el Tect. “Pegasis™ v. N ARE & Sons Lid, 19671 1
I - The defendants relied funher, In support of | Lloyd"s RepRaGid[1%47] 2 Q.B. B4 In tha: case,
s pantention, on the earlier proviskon in the | a majo the Coun of Appeal — Loma

‘ o sgrer-party requiring the master 10 sign bills of | Dennj

discretion & 10 be
kipping Comparatfon

e cenmain earler dechvipns of the
i Court of the Dueen’s Bench Division,
whigh the crecial =ords of the section, " undue
Eip™, had besn given & narTow MERRIGE,
1 i:hld.hmhridthnmrmntn:nd::;

L odipg as peescnied “yathoat prejudice 1o the | di
Tusyer Pamty .
0= this guestion of comstruction, 1 have no
“segption ip preferving the arpument for
i=tandants 10 that Tor the plaintiffs. In

. =z Chean that the parics irtended tha ﬁ;mt'ih:‘-u.id D-H-l_'r hulﬂdm‘#ﬂrwd
g T | arper-party should ocrly be su by | of cases.
pELL T ? © fumy of lading which satisfied the . The guidelines l2id down in the majorily
! i both 25 to form and 2 1o the o be | judpments in The Peposus Case can, in my view,
x5 . cantaised, specified in the su g clause. | he simmarieed & Tolows:
5 . o mbmnlhd.ﬂ:l_'-“'ﬂdﬂ1hl ittedhy {1} The words “'undue m"ﬁ'ﬂ“ I
ik $ 2id pot sazisTy those requi far & the | hould not be construed 100 narrawly.

Aapeey to be contined ed. It Follows (2) Undue hardship ive hand
superseded but | oin'ng 'y here the hardship is due 1o the fauk

n clause comained | ot oee Tolaimant, it means hardship the

S et e=n the parties. consequences of which are put out of propor-
Fhi: ] . foanetych 1 therefore reach, on thon to such a faul. '
b B is of miaciers referred Lo earler as (3} In deciding whether to extend time or

e, and the views on the not, the Court should look st all the relevant
pf the d‘m“ﬂ“h‘i"‘d’?‘ | have clrcumstances of the particular case.

A\, it this: frstly, thar the dispure 10 :
he'tonsolidated action relates is a dispute ihiﬂmla_ plrrl_ru]!:&:lh: following maticrs

nder the chaner-pary: weondly, thar it
ed by the arbitration clause conained in {a) thelength of the delay;

F"iﬂﬂ-rlfmdl:;ﬂ- ‘thiﬂﬂ:ﬂ'. lhmli'n" IJ'er':_ (b} the amoun: az siake;
mutances, the defendants are ensitled as o
: . r (e} whether the delay was due to the fauk
o Tight to the stay of the action which they seek. of the claimant or 10 circumstances
o ltlgln.-'lgn nex thl.'_l:rm.}-l_wﬂmr: ui;.:: outside his coatrol.
i plaineifTy for an exension of time under 5. ault of the claimant,
@ the Arbitration Act 1950, This provides:— sty e
o F Where the terms of an agreement 1o refer bether the claimant mibsbed Ty the
$ b future disputes to arbitration provide tha any te) :ﬂiﬂ Mﬁ' - by
: claims to which the the agreement applies -
: shall be barred wnies: notice 10 ApPoOING an (N whether the other party has been

1 T in i " l.-tdi if 50, Lhe
is given or an arbitraler & appointed prejudiced by the delay
of some oiber siep 10 commence arbitration degree of such prejudice.
proceedings i taken withdn & time fixed by the | was referred also to certain decisions sinee
agresmeni, and a dispute aret 1o which the | 1967 io which Judges of firp instance have

i e - - T Car il "y 5

§=
"
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sought to apply the guide-lines laid down in The
Qfm.n:ut o the paricular facts of the cases
e them. These included The Simonburs
ia. 25, [1973] 2 Lioyd™s Rep. 145 and The
Arisrakraris [1976] 1 Lloyd's Rep. 552, [n the
former of these cases, Mr. Justice Kerr
emphasised the importancs of a claimant, who s
out of tme for commencing arbitrarion
procesdings, making an application for an
extension of tme was issced on Apr. 27,
possible.
I approach the problem which arises tn the

presend case im the light of the authorites
mentioned above.

First, as to the length of the delay. The
plakntiffs® tieme for appointing their acbitrator,
a5 extended by agresment, expired on Apr. 1,
I974. Their nodice af motion seeking an

bound to conclude that the delay, a3
the aspects 1o which 1 have referred,
faisle o Chetlr part.

Fourth, as to the degres d
plainnffs. With regasd 1o thys
plaintiffs made varigus pair
follows. First, that the rhie plaintifTe, o
y that the bifl o

position would bz
w. Second, that it sn

o the charcer-panty amosg ihe
peddoriginally prowided. Third, tha &
w isonable for Clydes, being so instraced,
i @ writd in respect of the plaintiffs® claim

guEd, that Clydes were not put on Inguiry wi

extension of time was issued on Apr. 27
1976, The delay at this stage was therefore,a\| refard 1o the charter-pany, with the arbirsics

lictle over two years. Since then further defa
eccurred Il:.l.‘he I:r:'.'.|.r|'.-n.'| and determinatn
application, a5 a result of which, if an

ts granted, it must, inorder tobe e . bean
exteniion for & period af J:uu: tud 1]
manith,

Second, &3 10 the amount

50,000 ar more.,

Third, as to ke delay woas due to the
foult of ¢ Otifls or fo circumsioness
beyond © noral. With regard 1o this there
are iw o convidar: festly, why the

d at all, and, secondiy, why It
3+ long a3 it did. With regard 1o the
L g reasons why the delay pevasred
1 was :lu.l! the plazrtiffs failed to zppreciate
early stage that ther clakm &ioss under the
r-party, whivh conrained an arbitrasion
Slanie, rather than under the Bl of ladiey,
which did por. With regard to the ssuend =pes
there were Pad reasons why the Lol conamued
as bong as it did. The firss reason was the failere
al the plaintfls, after being pul on mguizy by
the defendaris abous the possibiliny of the
dinpuie bemng sabject to an  arbirration
FgTeemenl. imveslgaing 1he miiter {orther with
redsonable rapidity. The sevond reason =as the
hauld
hawe Besn Apparetl 10 Uhemy that (ke Charier
pary, with s arbicrazion clause, is 21 a0 ghy
well be the relevant sortrace, 10 appls
evtension of tme under . 27 promotls Inthas
circemsiances, | do mor think that ihe delas Jan

use in it, being the relevant contract, und
Fihey received Hill Dickinson's lemer aof Fet
13, 1975, Fifcth, that, following receipt of £=
lerter, Clydes investignated the mairer furh=
withoul urmes delay, sending Mr. Bl
to Moscow in Octaber, 1974, |n order 1o obixa
all the information pnﬂ-ibl: with regard io il
Sinth, that, in 30 far as thore was & subiegques
delay by Clydes in isselng o cross-appiication fi
an exentton of time, this was evsoiais in e
of the defendanis’ delay in proceeding with the
own Ipplication for a stay.

% hile 1 do not wish to appear m;}m,'.‘.";ﬂ'l."-'-'
tix the plaintiffs and their undersriters, or 2
their solicitors, 1 do not comider tha ©f
aonduct of the cave on the plainti ffs* side can e
Vlewed 33 uneritically as rhese submiisions &9
their behalf wossld soggest,

With regard o the ficst and second points, &
ta the redsonablznes of the plainsfl™s belled 1k
the Bill of ladicg was the relevant contract, a8
the congeguen: foicapablessmi of thar e

o adINg the <hwrar-pary in e dosionEd
senid.ta Clydes, | aduld say bwo things. Firstl |
am not satlsfied, after considering the rebevst
prasisions of the Merchant Shipping Code of
the U 5.5 R. {an Enogliil wenvion of which =2
put in evidesce] 1541 the hill of lading rathf
than the charter-par_; would, under that &

(LTI
]

| SFIN,
be avmibuted to drcumsanses Bewand e |

have been the night coniract under whish @
Bring the clam. [t may be s, but | have J"Jr:
it (E. Secordly, akdtsver the sosition onef
Ru-=dn faw may Be, there never way =7
st of The comirwt of darrizge, whels®
wisined mthe il oF laling or II"t.J-""'
being goseraed =v thay law. I 1299

for the underwriters. whe §
to include anly the bill of

e s

e " = Sl Sy < —
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& claim qli:t-l-l. the defendanis in Eﬂghnd. Feb. 13, 1975, 0 was their gown unnecessary

:ﬂu,mmn English solicitoss to act for them

the matier, 1he reasonable course, in my vicw,
e ihem 10 8d0pL, would have heen to provide
f,,.ﬂ with 1 the dosiments relating 10 the
s a2 a whole, including ihe chamer-
o and 1hE 5le conreacy, and all the relevam
. =z e dudi=g 0 T vhon Cortinemal
oo jn chaFeEring the sbup, were acling @
'mh the plainriffs.

‘Whiever  documents  the  plaimilly’
pderwriters sent, however, and whaiever
information they provided, they should, in my
view, have instrocted Clydes much easlier in the
sne year period for claims wnder the Hague

ihin they &id, o & (o give Chhdes an

o

dy-pments  or  information which
capsidened il neceaasy Tor them 1o kave b

. A=tding on ihe form of pm.;r:d:n%
"7 pepught. As it was, Clydey were oaly

* very shortly before the one year timy
diee o expire, and were abliged

coporunity 1o &k for and obiain any rur%

e e
1

it only documents and in ithien
saiiable to them.

It & further 1o be i cgh 1 do not

- koow thai it made flerence an il

wage, that, af committed

* themselves 1o € ing the 1wo actions, the

plaEntiffs” wn aliowed & furiher 10

. months or before finally supplying

thesn ¥ a copy of the chaner-party.

o the founh paint, that Clydes
on inguiry uniil they received Hill
' bener of Feb. 13, 1995, h @&

' 10 observe that this kefier was writien
ing the service all the wril in persbnam —
had been i3zeed on Jan, 3, 1574 — on
{ Dz, 3, 1974, and the service of the weit in rem
. = which had been bsuved on Jan. &, 1974, and
T renewed an Jan, 10, 1975 — on Feb. 12, [975.

Whatever may have been the problems abowt
ferving the writ in remar an earlier dae, there

WM — 5o a1 a5 | am aware — no good reason

why the wri in personam showld not have been

served o the defendanis, who are an English

tompany with an address in London, within a
. Ehomt time of its isswe. If it bad been 30 served, it

& likely that the letier written by Hill Dickinson

8n Feb, 13, 1975, or something similar 1o it.

woald have been writien within a short time of

Rch service. Clvdes would then have been put on

Equiry in relstion io the mater of arbitration

loemething like a year earher than they were, In

circumuances, =hile i may be true tha
were nod pul on inguiry aboul ibe manmer
of arbizration until they reccrad the leiter of

T mm— aar- - — e B

e &

delay in serving the wril In personam which

trought abows this resali,
With regard 1o the by poing,  that,
following receipt of the : eh. 13, 1975,

P turther winhoot
und 1o say that &
wed 10 elarse belone
taken. It s po dosbt

Claedes invettipated
LENESCERANY EiaN,
SOr ST GE T

difficult for
infarmar

case ol

¥ Trom foreign cliefd in &
I scems 1o me, however, that
pod pursved with anviking like
hich the situatkon demanded.

w regard to the sivth poing, thar the
ent delay in maling the application
nders, I7 was excused by the defendanis® delay
procesding wihh their own 2pplication, | find
this difficult o0 sscept. The rosuli of Mr.
Elliot"s +isil to Mowcow in October, 1975, was
a recopnition by the plaintilfs that they were
rarties 10 the charter-party. At that siage, i was
af thould have been appasent 1o the plaintiffs,
advized a5 they were, that there was & very real
poutibility — vo pat the manter no higher — that
the charter-pany was the relevant conirace, that
their elaim was subject to the arbitration clause
coniained im i, and thar the nme for
commencing arbitration procesdings under that
clause had lomg age eupired. In  these
circurmtances 1 should have been appreciaicd
on the plainnffs’ side that an application for
extenison of Hme under 5. 27 »as necessary, if
only a3 @ precaothon agains the very real
possibility 1o which I have referred, and further
that such application should be made a3 soon a1
possible. The fact that the defendanis were slow
in procecding with their own application lor &
sy does pot seem to me to afford any gpood
reason for the plaintiffs 16 delay in Wsumg ther
application under 5. 27,

With regard fo the additional delay which
oocurred between Apr. 27, 1976, when the
plainiiffs issved thelr application under 5. 27 and
the hearing of both applications. [ do not think
it woukd be right wo impwe any full 1o the
platneiffs. There were the uwsual procedural
difficuliies i petting & date for hearing which
suiied all those concerned, due partly 16
congestion in the Coun's list and parily 10 the
coammiiments of Counsel on esther skde, and &
would be unfair to fia any appreciable measure
of blame for these difficuities on eliher party.

It was not suggesied on behall of the plaintiffs
that therr  delay in  appointing an
arbitrator was due 1o therr kaving been misled in
any way by the defendants,

e A . S —
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It remains to consider whether the defendants | may be other cates in which, because the burdey ghe defends
have been prejudiced by the plaintilfs® delay in | of proving all or most of the materal facs g
appoiniing am arbitrator and. f so, how | onthe plantiffs, the delay which has occarred felds and
serigusly, Im doing 3o, [ think tha the | more prejudicial o them than o the defendans, would rel
comparison to be made B that betwesn the | who may even benefit indirectly from it gver five
situation of the defendants a% it would Bave been | follows that, i dectding whether delay gven MO
i the plaineifls had appointed their arbitrator by | particular case has been prejudical Jiligenos
Apr. 1, 1974 — the date of expiry of the agreed | defendanis, it s necessary to consider when the
extension of time [or commencing proceedings | the vanionws issues (o be tried, on whi In my
— and the sitwation of the defendants as it | buarden of proof in relation to and the o addu
would mow Be il the Court were to grant the | nature of the evidence which ¢ €5 wall after th
plaintiffs" application and extend thewr time for | of may noed to adduce in reh: prejudi
appolnting an arbitrator o, say, Feb. 1, 1577, In the present case, ¥y pleading M‘;:‘-I
There was no evidence before me as o the | defivered is a ll-“'r"“'f“ relying simply
period which would normally be expected to | OR the fact that the shipped in good much
elapie  between the commencement of | order and conditio ivered damaged. it is beta
. proceedings under the Centrocon arbitration | BOE F'"’“‘H* r . assuming that the T'"J;
clawse in respect of 2 claim lke thar of the | plaintffs’ mmencing asbitratien o 1'1
plaintiffs and the hearing of the arbitrarion. 1 Ffm!ﬂﬂ# wre extended, what all the ofe
should, however, have thought it probable that in the arbitration would be. It defe
the would be of the order of one year, phable, however, wthar they would ':ﬂ“
and in any case not more than two years. | shall - e of the following:— e
therelore work on the basis of a period of one o @ ﬂlll-‘f the damage w cargo by sea e
WO YEArs. LD - r:'-lu-l.i-ﬂd'r by Dﬂ'lJ-ih of the wea, or by u . H‘
. uneeawirthin -
On that basis, if arbitration proceedings b Cz';}“““:h; pring-tradinuge st N
been commenced, by the :ppninm of  during the carriage by contaminasion with din T ek
plaincifls" arbitrator, by Ape. | 15'1-1- o ol or bodh. .. & h_-‘- L
D . e gr“;'.}:_,i‘;['f“ ey 0) I s0, whether such further damage *;u : o
195, and Apr. 1, 1976, If, on the Keherlband, | SHEERC B PETE O7 FATE OF SNEG OCR 4 T Tt
MD'L" n?cmm:?:dﬁ = I:E-:ri 4) I either class of damage was nu.l-t;d by r'_ ey
0 Mo ::,L“;é: o7 i | i due dirgence 1o make the 0 | ;
would begia by so N between Feb. 1, | eavonhy. ol 4 )2
1978, and Frb. 1 " Jn the former e (5) Whether same of the plaintlls com-
. uid probably h:l'!; plaznts about the condition of the cargo oa 3 !
x discharge are pot in rexlity complaints abea .-
b years after the end of the prongeemy. [ iy dafiverad by 1BA
3 the larter case it would % Quily Of the gac)- Cativee i SRR T
peobably a little aver five to & Brle selleTs uncer the sie contract. i _ <
gver iix ter It, & difference of abour 2% (6) Whether the damage by sea water wi
yoars 2 increased dhr failure of the 1t=wdﬂrdﬂ o
arat amaged iy diering
"Wﬂ-}‘ﬂdﬂ delay % E"’E hul-flﬂl af ;::ha.r:i.‘- grd cargo  proper i
relating to a o spute | prima o -
],u:nn-uhhu on the groond chat §t tends, (7) The quaatum of damage. =
gst cases ab any rate, t0 make it more The burden of proafl in respect of some of = y
.d]fﬁ..—ult For guch procesdicgs 1o be determived | rhase sosy wauld e on the defemdann, FoY o -
jusely, It does not, kowever, follow from this | inssance, once damags of any kind Jdunng =3¢ .
that, whenever such delay occurs, o wall | carviage was proved, the busden would be on 98 F
mecessarily couse prejudize 1o the defendan to | defendants to show that if wad caused by 12 ]
the claim., There may be cases | which the only, | excepted peril; and, if causative cnseawortinned
or substantially the only, questions to be devilsd | was proved, the burcen of proving the nmrsd E
£ are questions of law. This may be becacse sither af due diligence would 3gain be on =2 i
the m.nmd facty are agres=d, or they are only | defendanca. Moreover, gven on asuey whers =5 !
marginally in dispute, of they can be established | burden of prool would B¢ on the plaintiffs, =t -
L saisfactonly from CONLEMPOrANCOUs of nearly | defendanis would or might well need @ € : _l
conemporanecas documentiry evidence. Thers | rebutting svidenss. To put the marter shortlhs i g
S I———— A+ R .‘.-- i e i .'--'-"—'\--r
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w u would probably need 10 adduce a
##rﬂ::]mqu_.mhy of evidence over & wide
F:ﬂi and the mariers 0 which such evidence

relale winild be matters which occurred

o fior yeast and pefhapy over six vears — ar

* more a3 regardy the question of duc

aipence 1o make seaworthy — before the time

when the evidence would be given.
i~ mv opmion, Tor defendante iz b=
= - S malind Bt Duapes dbal®

‘-hET he cuEnt woicid be bound 10 30w LErIOUs

peejudice 1o them. Statenial witnesees might be

po langer avallable, and the recollection of those
wha would be available wmoold inevitebly be
cuch impalred. Inguiries which would have
peen relatively easy 1o make in 1974 or 197F

" might be diffisull or impossble o make in 1977
ior IFTE.

Tt was argued Tor the plaimiffs that the
defepdants would sot -suffer any substantial
prejudice By reasom of the defay Tor ahr
icasont. First, becausze the defendants k
notice that there had been damage 1o the
at the tisne of discharge. Second,
defendants had had notice af the
glaim, with all the main suppartin
through the elub early in Janu
berause the plaintilTs had beg
geipest of the claim, albeit
proceedings, before the ;
jeriod under the Hagu

these asgomenis
the first point, the

defendants m ink, in wview of thein
admission with io Inflot, be tresied as
having had n of the contents of the
slateme ce dared Jan. 11, 1991 Thas
doe JEVET, i ND more than an GuETurn

it males that only 2143790 mernc
cargo were damaged by sea warer, the
g PO metric tonnes  being
83 sound, There is no referensr in the

& t to any claim, and, having regasd 1o
ik heawy weaiher encounsered and the damage
1o the ship due 1o it, the delendants, i thes had
in seen the document — which they dad no)

“= woild have been jusiified in iresting the
Szmage fo cargo as having been cauted by perils
ol the sea, at any rate until some claim 10 the
Eorirary was put forsard.

. Maregards the second point, it is true that the
tlih had notice of the claim, exending 1o the
"'"'hﬂ:_ af the cargo, by =arly in January, 1974

pving notkee of @ claim is ot the same thing

B ¢ommencing approprate  procesdings in
pedy of f. The defendanis were no doubt
1o make limited inguines into the mater

B order 1o answer Clydes” question whether

liability was admitied or denied. But they were
not. @ my view, bound 10 make at 1ha: smage all
the imvestigarions wiich would become
necessary  if  arbitralbon  proceedings  were
commenced. On the comrary, they were entitled

to we wheher fuch po INgs wene
sommenced within the exten alNawed
and, if they were nod, 1o rel iry of the
i Yeily, unlews b was ended by the

Ll 32 3 complete
As ta the third pai
msued within the gne

otheclaim.
right that writs were
time imit under the

Hague Rules. ithetr was served for nearly a
vear, and wh ere served the defendans
ook the they were fully entithed 10
take, £ was &N agresment io refer

di 1 tration and that the proceedings
were therefore Raspropriate and
be'stayed. The failure to serve either writ
iflustrares an imporant  difference
x arbitrations and actions, which is that
en one parly commences an arbliration the
her party is immediately given formal notice
of the fact and the arbitration gets under way at
once; whereas, when an action is begun, the
whole process may be held up for a vear 3 &
resuls of service of the writ being deferred. On
the footing that the defendants were entitled,
prima {acle ar any raie, o0 have the sctions
staved, | do not consider that they were any
more bound, afier the service of the writs an
them than belore, 1o make the full investizations
into the claim which they would have had to
make il arbitration proceedings had been
commenced in time.

The exercite of (he Coont's discretion under 1.
27 s by no means an easy matter. Oin the one
hand it will clexriy be 3 serious hardship 10 the
planffs i ithe exension of time which they
eeek B refused and they are therefore barred
from pursuing the very submantial claim here
invalved. Om the oiher hand, il an extention i
granied, the arbitration procecdings will b in
the upshor begin some 3% vears later than they
should kave done; responaibility for some two
veary of that delay Hes with the plaimiffi; and
the defendants will, for the reastns which | have
given, find themselves serfously prejudiced by
reason of iz,

Having considered these matters earelully, the
copclusion which | have to come to i3 that, since
the delay is =0 long, sinee the bulk of it W
artributable 1o the faul of the plaintifMs, and
since it bas seriously prejudiced the defendanis,
this is not & case in which the Coun should
extend the plainiiffs® time on the groend of
undue hardship. It follows that the plaintiffs®
cross-applbcation fails and mast be dismissed.
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