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Q.B. (Adm. Ct.)] LLOYD'S LAW REPORTS 

PART 6 

lucidly points out in Th~ Despina R., at pp. 625 
and 610. iC there has been any drop in tbe value 
oC the plaintiCCs' currency between the date oC 
the breach and the date oC the payment, this 
solution means that the plaintiCCs are only 
suCCering the eCCect of such cl=ges in the 
internal value of their own currency. 

For these various reasons I have no doubt 
that the arbitrators were right in the 
conclusions which they reached. Speaking Cor 
myself. I consider it unnecessary and 
inadvisable to try and lay down any rule of 
general application. Each case will have 

" ~ferent features. Financial situations are for 
~r changing . It may be that at present the 

plaintiffs ' currency of aa::ount will seem in most 
cascs to offer the most attractive solution. 
That is a question which can s.Cely be leCt to 
arbitrators to decide in the particular 
circumstances of the case they arc considering. 

I would allow 'he appeal . 

, , 
., 

[1978J VOL. 1 

QUEEN'S BENCH DIVISION 
(ADMIRALTY COURT) 

Dec.12,13,14, 16,20and2I,1977, 
':. .~ . Jan. 13,1978 

• ,- >.11 • .. . 

'THE "RENA K" 

BeCore Mr. Justice BRANDON 

Adnlinlty p""de< A<II.. .. ... -Arbl ... _ 
_."poialed lalo bllll 01 ladboJ-Duuplo 
carso-sblp ...... Ied-W_ ........ _ ... 
referTtClto arWtntio.-WIidM 0..,. ntided 10 
ucoadltlCHLal rdt:uc of ..... -WIIt .. er CUlo-­
OWMn ntitltd to a "Maft'Ya" ~j..aioll­
Wllether acao. POM&d M ... yM-Arltl .... tio. A.ct. 
1975, • • 1(1). ... 

By • chaner·party dated Apr. 13, 1m. the 
owncn let their ship Rma K to the charterers for 
the amale of • carlO of 11 . 1 SO tonnes of suaar 
from Port Louis in Mawitius 10 Liverpool durin, 
May. June and July. 1971. The charter provided 
inter alia: 

Any disputes wh ich may arise under this 
charter 10 be settled by Arbitralion in London. 
Two bills of ladina were issued in respect of the 

sugar, both containing a similar clause 'Which 
stated: 

All terms , clauses. conditioru and exceptions 
includin, the Arbitration Clause. the Nqlilencc 
Clause and the Cesser Clause of the Charter­
Party dated London 13 April 1917 arc hercby 
incorporated. 
ReM K left Port Louis on May 11. 

1971. On May 20, there was an entry of sea water 
into her No. 4 hold. As I result of this. a quantity 
of 2440 tonnes of supr in that space was ruinl.'C! 
and was jettisoned. 

On June 24. Che carao-ownen bepn an action in 
rem and personam. the writ bein, endorsed with a 
claim for damages of £549,000 fOf. ~reach of 
contract and duty in and about the carriage of the 
carla. 

On July 11, 1971, RrfllZ K arrived It Liverpool 
and dischargc of her carla began on July 24 or 25 . 
On July 2S. the carao-owners applied ex parte for a 
Marrva injunction restraining the owners from 
dealing with moneys payable to their bankers in 
London in respect of freiaht due under the chaner. 
An interim injunctton effective for 28 days or until 
further or~er was ,ranted. and on July 27. the Rena 
K was arr~tcd . 

On July 28. the owners entered an appearance 
and by notice of motion asked thtt (1) the action be 
stayed on the around that the dispute to which it 
related was one which the parties had -arced to 
refcr to arbitration and s. 1(1) of the Arbitration 
Act. 1975. provided inter alia: .... 

. ' .. ' .. ..... , 
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. If aD; ~ to' ~ arbLtratiOD qreemcn~~ to 

; ,( I" which this section applies • . I! commmccs any 
," Iepl proccedinp in any court qiiost 1liiy other ' . apply in priocipic 

',<:9.,. .. party to the qrccment . . w. in respeCt of' any '" (s«p. " •• col. I), 
, matter qreed '0 be referred, lOy party 10' the " the biUs ot, Iadi .. ' ~,~~~;; 

'I. .. .. ' , proceedinas m.ly at 'u), time after.~ ~~ ... COfttained in the III 
If ; T 1 and ~rore ddiverina any pleadina or takinc any '~ ~ll were brouabt into . '\ r 'other "epa in the proeeedi ... apply '0 .he co.'!it I ' , appli<:abl. .~ disputes ':., '0 I"y 'h. proeeedinp; and .... c:oun, unli!Il . ~ ' p""I, cal. I); therefore 
: ~, : utisfied that the arbitration qrecment is nuD · ., ' 'the pM1ics bad. by the • __ . '.' 

: "'-\ I and void, inoperative or incapable of heina . ~ .... eareedtOrefer~o~~~t~~~~g~~~~ ... performed or that tbere is DOt in fact an)' dispute I~. (1) c.be: wOrds 
... I.,;~ between the ~es with retard to the matter >1"i. 1(1) of the 

~. I&J'~ to be ref~ed. shall .~~e .• ~ pr~~ :- CODl~ ~ rcfcrrina only 
"1'- • .,. lta),!nl th~ pr~lS. ~""-'.. .... ';"\ " an arbitraUOD qrcement was 

-:" ',. And (2) that along with and consequent on such . performed up to the: staae 
. stay. forthe release oftbeRena K from arrest . .; , awud (.fft p. "2. col . 2): 

.\. ~- shi ed ' h P . d I CI b (: .-: • .... parries 10 the _ • 
• ilK pwueDler Int e . aD • U UK: , • r ' .•.. _~ if ' b uld 

.. club), and the OWDen' calls bavina been paid up to ~ ~1lI UK awaH'! it s 0 

, '4- date. they (the owners) were entitled, subject to the h~ did DOt make~Si;udlh~~"f~.;~~"~~~jij~~~ 
• , . ~ ~. relevant rules. to be indemnified by the club in ' beiDa performed" 

, respect of liability for loss of or damaae to carlO ~p. ,,~, ~l. I); .' _ 
• · carried in the ship. Rule 6 provided that urUess the (J) if tbe carl~wners 

... "~ committee otherwise decided , the club wu not arbitration and obtain 
obliled to indemnify a member in respect of a foU amount of their 
liability unless and until the member had fast incapabk of sa.tisfyina out i;;~ 

· .' discharaed the liability out of money belonaina to alODC, more than a part of the _. ____ :~, '" 

'I ~::iea~:)I~~~:~ r:h!tb~:~ruO:~:'~~=~~i ~. t~, th:X~~1 only .. ~ was 
~thouaht fit reduce the amount of a member's claim showed that there "'AI a 

'. on the ground that he had not taken such step' to ownen' club would have 
~ protect his interest as he would have done if the ship on their member's 

: had not been entered for protection and indemnity. were unabk: to eliminate 
.• !.. 00 July 27, an qreement was reached betwee'n : col. I); .; ~ 1 

-fi the e&rl0-owners on the one hand and the owners ,. (4) qUe1tion 2 ~;~:~~~I~~~: ~ . .J ': ,: ~ aDd ttleir club on the otber . whereby R~"a K was to }'. boktina that the owners 
.'~ be released from arrest and the club would put up 1m, to a Slay of the 

· security for the claim on behalf of the owners in the s. 1(1) of the Act (Sft' p . 
} (orm of • letter of undert~ins in the sum of J. (;) there ;as noi'bina in s. I 

\ i . ' £390.000 (the value of the ship). That tetter wo to obliaed the Court whenever it 
'. " be c:ancelled and ~urned to the club if the Court ACtion in rem in which ~-~ . ~ ,, : -" c , ., . '-1 ,u~sequently decided that (1) the. owners were to make an order (or 

~ mUlled to a stay; (2) as a result of such a stay the that security Gs« 
• , Relfa K was to be uDconditionall), released and (3) for the discretion 

t .. c car,o-owncr~ were n~ mll.tled. by way of make with reprd to such . 
~~ .. "!'nauve security for their claim, to a Mllnwz col. 2)' in tbe circ:umstances ':'" 
IDJunctlon. . : ...... o'{' •• ~ ;.~ . -:~ :.~., t' I made ~st the ownerl and they should be able to .-:,,: 

". On Dec. 8, 1977. the ownm and the club, by aD satisfy it thecaraCM)wncrs would bemtitlec! t6 haft ;~:~ 
'" • oriJinatinl summons asked tbe Court to determine I the stay of the action removed and to proc:ieed to. . !. 
.... whether by virtue of the agreement. the club was judamcot in rem 00 it (.Jtrit p. '60; col. 2);. cause o'fi.. ,1. 

., entitled to the cancd1ation and return to them of actioo in rem did not. become_ meraed in an ' 

, " 

. the letter of undertaking in the sum of £390.000 arbitration award (JW p. S60, col." 2); and the 
aiven by them pursuant to it . •. J. S; ~ ... . n... S. 4;. O!nen were not entitled as at July 2&, 19'?7. aIons '. 

The issues for decision of the Comt were: (I) wlthan~ .consequentonthel~yofthe.ctiontoan : .ol 
. .l Was the dispute to which the c:arao-owncn ' action uncondlb~a1 release of t.he ship from anea ~ p' .. . 

related one which the parties had a.crced should be . 560. col. 2. p. S6I , col. I), ~ h..,.'"1 ' ,}: 
r referred to arbitration? (2) If so were the owners " I TM ClIp Bmt. (1961) I LlOyd', Rep. S41, ' 

en.itled .sa. July 28. Im,'o &s .. y1 (3) If so were and ~ Gold,. Trodcr, [1974) I Uoyd'. Rep. )78, 
the owners also entitled .. at July 28. 1m, along couidered. ..: '"I' f "" 

\.1 with ~ consequent on .such.- ,Itay to the ' ) (6) if the ownc:rs"had, ~ Caiided 't~ - ~'~, : ' 
· unconditional release of the ,~p from. arrest? (4) If ... unconditional relcue of the ship; 'there' Wu..DO ,. 
1. ' so were the carg~-oWDCl's .entltled as ~t July ~8, by reason why the Mtu'rWI injUDClioa ~ure ~ 

:. ; way of . aJ.t~Uv~ secunty for th~ claini to a mould Dot have bcca available to provide the . 
"" . ... MIlnVtllDJuDc:tlOn m respect of~ ship? .;.::;r .. ~ (, carao~WDen with security for· tbe ~ymmt of any • 

}. ; 1 H<Id, by Q.B. (Adm. Ct.) (B ..... DON/ J.). : ' award wbieb \bey miabt obtain in .... arbitr.tion 
'::':'T' " JIIol (I) .h. addi.ion· of the wcm!J "indudioa the ~ p. '61 , col. I); und .... )~6)(f) IIId (h) of !be 

•• ~e ~ ~ -' ~ " Arbitration clause", in the bills of ~ JMI.Ill Arbitratioa Act. 1~. ~ Court ~ power -'o~ ... -
',Jo'\,oJ. . ".,!\. II'~ .. ~ ", . ... , . :/{,;, J!:; ~~. ~ " • .. ""',,, ! '...... :-:' . ;l 

, ," • . ... ,... ..... .', PI' ,,1. .. ....... ·tY)"\.il-, 
.. ' .. ~ 
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IIBDt a MIU'PG WUJIClioa for the .--of, aDd Ruu Maritima S.A. 
ill ldatioa to. ao arbkratioa which bad not yet [ImJ 2 Lloyd', Rep • 

. ,. commc:DCed """ p. S62, col. I) aDd if it bad been 518' ."' -' " 
1~ necessary to decide whether • MGfft'G iDjua.c:tioa . ' ,,1,1 r '" l 
.:. should be IIBDted, the Court would bave aerciscd SIJleiM. The (H.L.) (1978) 

its discretioa and .. anted the iDjUlletion butsubjecl ." [1977]) W.L.R. 818; .,-
• • 10 • term providina for the arbitration to be Sui.. .. Th (1867) L R '2 A .. E 24 . ~ l"'~ 

• ' commenced within a spec:i/icd time 15ft p. S63, "." ... . -~ - • .;, ... ~ ; ..... ~ . ,\. . 
~ '" cal. I); and question (4) would be .... wered in the Thomas (T.W.) I/. Co. Ltd. v. Portsea S.S. Co. •. ~ 

.rrttmative(,sHp. S63,coI.J); -! · .. ·~ .. · r.l .. ~., . · Ud',. (19121...A . C.l; ~.; ~~.r~"l--: _ 
'- !;.(7) the result oftb< answers,";, questionS (I) aDd Yeo v. Tatem (Th~ Orlm/) (1871) L.R.' ) P.C(. 

,.. ." (2) was that on the owners' applic:ation iD the CUJOo- _ 696. ~· ., & ; • .."It-: .. _\I 0:.' ... ""to , ,; W.- 'I. -:" 

.... owncrs'actioDthcrewouJdbeaoordc:rforastayof '," > -. t _ 'l\ .... 1'" " 

.( 

• the . I. C63 ~I 2) •• - ul f the -:,.. ," .,po',f·IF ;t.: 1" j" -: . " ".! . ~ •. .: ., .. ' 
;I'" action ",te p . .1 • "VI. ; u,,", R'JI to .; '~I_ ~ , ... , .. !t' l. .. 1... • • f . A".'f" 

• IJUwer to question (3) or if that was ,"ODl, of the -i;r-", .fi __ ,1000. . ' - ....... _ .' '..: 

amwel' to ')UestiOD (4) was that on the oripa,atina . 
,ummoas. ISSUed by tbe owoers aod the club, there This wu ao appW:ation by the defendants. 

"':~ would be • declaration that the' club wu Dot Black Lion Sbippina Co. S.A .• the owners of 
" entitled to the return and cancellation of iu letter of the vessel Renll X. for an order that the action in ., 
~ .• uadertakina 15ft p. S63 , c:oI. 2). ",-" !-~- • rem brau"'t by the plaintiffs, the charterers • . 

" ~"': Action stayed. ~ .... :-= ; ...... {1.~:~ r~~'-5.r.j.f \ The Mauritius Supr Syndicate, tbe carlO- ' - -r - , , ,.·r .. ·•• ·f • .... ..... rr. ~-~' .</, ownen. Tate .t· Lyle Refmeries Ud .• aod the -. 
"""f";:.-j"'~'~~ ;~.. ~:oJi?v ... !.'~. ;.' charteren' alCDts. Emcar Ltd. and Adam A Co. , .~? 

; '." . "':>"'1' _ r !_~. - ~;, ,> Ltd. , who shipped and issued the bills of IadiDl ;"" 
.. ~. The foUO';inl cases w';e ~~f~ed' to in the Inrespectofthecargoofsuaubutayed~n!be - '\ ' 
· judament: 1M '. ~I ~'.~ .. ~~ l .:.~ _.... arounds that the dispute to which it related was - - ~ . 

one wbic:h the parties bad aveed to refer to '-' ' 
Anneji~/d, The, (C.A.) [I97IJ I Lloyd's Rep. I; arbitration and that aJona with and COnsequellt - .. " 
· [I971)P. I68; .. -,'. '''''''&~'''-i:;:J, uponsuchstayforthereJeaseofRmaK",bich -'1 

· Atlwl«, The, (1922) II U .L. Rep. 6; ·~,-,,'<I.'" bad been arrest"'! by the plaintiffs (!be carlO-- ' . I 
0_-) - ',""t.. -1 .. \ • 

. , Atlantic Star, The, (H.L.) ~ Lloyd's Rep. 197; WU ... . ... rOo '~'.- .. ,.\ • •..• j 
· ,. [I974J A.C. 436; '" , .• ' '" .. :~. ~_ .. ' 4 ' About 2240 tonnes of sugar bad been ruined ~. • 

" ~, by' the entry of sea water into the No. 4 hold of 
· &ngaJ, The, (1859) Swab .. 468; .. _ • ,t '~""'- tbe Rma K and tbe plaintiff had brought an 
· Bremer Oeltransport G.m.b.H. v. Drewry, action claiming £549.000 in damages. . 
, . (CA) (1933) 45 U.L. Rep. 133; (1933) . Mr. David Grace (iostTUcted by MCS-'rs. I~':;" -;";} 
~ I K.B. 753; .. I •• .-" ... ' .t.1' '''''~' ~ ! I: ~ 1·.{' • Co.) for the plalntiffs (the cargo--owners) • . l~' _~ 

., Cap Bon. The, [1967J 1 Lloyd's Rep. 543; . '; . .:. Mr. M. N. Howard (instructed by Messrs. HiU ..... "', 
'Cella, The, (1888) 13 P.O. 82; . . ... '.'" :-:~.. Diclrinsonl/. Co.) for the defendant owners.. • l" t 

• • t' .:."': ,...;, .. '" 
Elt/theria, The. [1969J t Lloyd's Rep. 237; The furt~er facts are stated In the Jud8D1ent ...... '1 

[19701P: 94; ~ ..... ...... :"': ~~ .. ~fMr.JusuceBrandon' .,J ~', .;: lP '~~, ... ..1 .... ~ ....... ! 
F~hmam, The, [1957J I Lloyd's Rep. 511; -.. J ud8D1entwasreserved . . ;, ...... t ·.t ,,'~ ,:~;:. 

" [1957J I W.L. R. 815; (C.A.)[1957]2 Lloyd', ". r ~ f " ','0;- ... {~, ~ " I~-"',: ~\.r. ':.:'. ; 
R~. 55I,·[1958J1W.L.R.159,· ...... ..... , li". ,"" .. -<-,.. ",.·· '~' ... ',' '" ,'1, . ",..'. ...... • _ • ,\-'" "'- • ....... ..~ ......... l' t:. 

Foresta Romana S.A. v. G..-orges Mabro ~':.': "~r:;·Friday,Feb.17,1978 ,,~~~,;:- .,:-:: 
,. (Owners),(I940)66LJ.L.Rep: J39; )",.[ •. • "c,"~;;'!i:< 'to- ,.:.": .• ;:- .• ;,~,~iif." ,,' 
Gascoynev . EdwardSt(l826)lY&Y.19; ~- of ",:· .. jI;;~j:~G[~·_·::~· .. ~ .... ~ ~ .-'., ~~.~-:: -: ...... '.'; 

~·~·~fI",·" ... lUDGMENT' ,~iIt .... -'l~ ..... rr""\:_.~ .. 
• Goidm Trader, The, [I974J I Lloyd's Rep. 378; , .l_u it·, . • .• ..:. Jt - t·· ... ,' .• 
· (1975)Q.B.348; ., . ''''. i ,-' . t' .... ., ' ••.•.•• roo! -

< Mr. lalke BRANDON: These proceedin" 
Hamilton v. Mackie & Sons Ltd. , (1889) 5 arise out of the carriaae of a cargo of about 

" T.L.R.677; .... .... - '-'. ~~. 11,150 tonnes of lUau from Pon Louis, 
John and Mary, Tbe, (1859) Swab. 471; _ .:. Mauritius, to Liverpool in the Greek ship 
Malet/.i~II, The, (1975) I Lloyd's Rep. ' 528; R~"" K during May. June and July, 1977. • 
• (C.A.)[1976J 2 Lloyd's Rep. 29; ,::-. '. ,;t-"TIIe .lU8ar Concmled was sold byjThet. 
Merak, The, (C.A.) [1964J 2 Lloyd', Rep. 527; Mauritius Sugar Syndicate to Tate & Lyle 

[l965J P. 223; . .• ' .-' .d ... ,:-: .. , ... .;:, Refmeries Ltd. on d .f. tesms. The R ... a K was 
chartered for the carriaae by The Mauritius 

Njegos, The, (1935) 53 U.L. Rep. 286; (1936) Sup: Syndicate from ber owners, BW:k Lion 
.; •. ~ P.9O; .. :.'t"._ f ... ,.- f."'Y!, .'.).,..,":.::": 'x ShippinlCo., S.A •• uu:deravoyagecharter· 

Phon~n. The, (I966J I Lloyd!, Rep.I50-~/-ri' partY dated ~~ AI!'.) 3, 1m. The tauer, 
... ; ~ .... ," .... ,.~ . ,_'~ .-.. ~.... :..,':~' , :,l.:{:, __ :;J,:~.J"~~" • ~j!. .:" .~ - .... ',. - '. . - ___ .:.:..~::u~;;S 

"' ..... J :.-..1. ' :/ ., \. r",.. 0. _ .ff 'fr.: rr "..,. ~,:,:--,:..;: ...... ""''-'''''''''' l"" .. "·· ... *"" ....... " --':: , . - ... ;." •• , '. .. . 

" 
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a ' Pimamanian • ",;",pa..y'" managed - I~~y \ rped' 
controlled from Greece. ~., ~. -;}- ~.{~ ~ circumstances aD ~ qreement 7 • 

The carlo WOJ Shipped for Th. Mauritius between the plain.tifr~ OD ~. one baud and the . /r.· 
Sugar Syndicate by two agenu of theirs, Emcar deCendants , and thar P. · and . I. c,ruD (the, ' 
Ud, and Adam &: Co, Ud" 'aocl two bills of London Steamship OwDers"Mutual lnaur&nce -: 
lading were issued in respoet of sucb shipment. AJSociation Ltd.) on ,the otbet baud, 'Whic~b . 
One b'll f I d' Em Ud' f ' would allow tbe ReM K to be released wh e . " ' 

I 0 a rng was on car s. orm preservin~ Cor, the plaintiCCs'all such n-~" ' as-
and the other 'On Adam &: Co, Ud's. form. In - . --- '" 
either case the agent was named as shipper in they milht at that stase have had to retain 

, the bill of lading although acting as agent only. secUrity for thar claim by keeping the R~M K -
.. , , I .. under ~ arrest, or. If such arrest was not .. ·· 

. Th. R~na Kieft St. Louis on 'May 17, 1977. . maintainable, by obtaining comparable security . ~ ... 
On May 20 there was an entry of s.a water into in tho form of a Manva injunction relatins t;J ' ," 
•. " No.4 hold. As a result of this a quantity of the ship which they would in that event have ' 1', 

'out 2440 tonnes of sugar in that spac. was applied for in the a1ternativ.: ; ,!t' . :.' 
ruined, Later, after the R~na K had proceeded . • ' .'~ -" -
to I?urban for examination and , temporary Th. principal terms ' of the aS~lIIeIlt to " 
repam, the whole of the ruined sugar was which I bave r.ferred are contained in & telex' • 
jettisoned. . ... :" .... . ••• ' ...:'... ' . t~ from Messrs. Ince &: the solicitors for 

On June 24. 1';'7;' while "-die v~;~"~~ ~tiu ~~~:!, :~r'1!r~!~~~~~r~~~ &: ~' 
_ in progress, The Mauritius Sugar Syndicat.. 1977,and~be 

Tate &: Lyl. Refineries Ud., Emcar Ltd., and 
Adam &: Co. Ltd., began an action in this Coun (a) That the P. and I. Club should put 
both in rern against the Rena K and in personam . security for the claim on behalf of' the 
against Black Lion Shipping Co. S.A. The claim ' d.fendanu in the form of I letter of 
endorsed on the writ was for damages for • undertaking in the sum of 090,000 . . • ~, 
breach of contrlct and dury in and about the (b) .. That tbis )ener of undertalrilll should be 
carriage of the carlO. The amount claimed is . canceUed and returned by the plaintiffs to 
said by the plaintiffs to be £549.000 with ,_ , the P . and I. Club if the Courub,hiJd ", 
interest and costs. that figure beins calculated " subsequently decide that as ' at ' 
on the basis of a total loss of 2440 tonnes of " 1977:~ , 
sugar with a sound arrived value of illS per i '" (I) the defetidanu' w .... entitled 
tonne. .,' Ii' ~ " .. • '''''., .. ~~ .. .,! .' • ~ , 10..' of the action on the &round "_': . •• _' .. 

On July 11 , 1977, the Refill K arrived at ". . • WOJ an agreement to refer the _~_" . 
-- Liverpool, and on July 24 or 2S discharge of the " -~ .. < to which itrelated to arbitration; , 

rest of her carlO began. On July 2S the ":::, (2). as a Consequence of sucb stay' th • 
. plaintiffs applied ex parte for a Marrva .. defendants were further entitled to the 
'~junction resuainins the defendants from ,.-_ ;_. unaloditional rd .... of the. ReM K ·. 

\ :aldiog with moneys pafyafblc hto their bIDdkersthin . :-c ,.;j from arrest; and _, .', ~ f' • 
LOn on 10 respect 0 rei, t due un er e :, I y... ...-
chaner-pony. An interim injunction effective '-' (3) the plaintiffs were Dot entitled, by,way , . 
for 28 days or until further order was granted. ,-' ,.- of-alternative security for their claim, .. 
with Iibeny to the defendants to apply on short . "., ... to a Mar~a injunction restraining ' '.' 
notice to vary or discharac the order. ,,-..t :.' the defendants from removinc -the f ' -.,. 

.. " I~y .. ; .. .,.~ Rma Kfrom the jurisdiction. ....:." .lJt ;4'- ....:; . 
On July 27,1977, tbe writ, in so far OJ it was ., ~. ~ • 

in rern, was served on the R~na K and sb. was ' (c) That the R~"a K should meanwhil. be ' ";~.: ~ 
arrested in the action. At the same time released from arrest . ' I ) ,;'" .f"";"~~~ ,7 .~. ~.,. .. ~' 
solicitors acting for the defendants aceepted ·The surn 'of '09O,ooo referred to iii lCrin (a) ~' ' •. 1 t 
service of the writ in so far u it was in above was based on the estimated value of the t~! .... ' 
personam. On July 28 the d.fendants entered an ~mQ Kin tbe condition in which she was althat , . " ,~ 
appearance in the action, and on the same day tIme.- r ~ " . ~ ... ~: • .." , , ": 'J:"~',,; ~~ i 
they issued a notice of motion asking, firstly, Inacc:ordancewiththata.reementtbC.P. 'and " ~ 
for a stay of the action on the ground that the I. Club put up security in the form of • letter of ~ .' "j" ~ 
dispute to which it r.lated WOJ on. which the undertakinl in tho sum of 090,000 and :th. ',' ••. , , , 

"' panics had agreed to refer to arbitration, and. ' Rena X was released from arrest. A consent :f ~~ .r. 
secondly, along with and consequent on such order was further made adjourning the healin, ~";" ~ 
stay, for ther.lease of the R~na Kfrom arros!, of the defendants' application for a stay to ,.' '~ 

It was then th.last day but 00. of the Trinity ~'12' 197? "( . ~.>:, ..... ' ," , .", , ., .~ , . .-:, 
'I' • • .. ., , • ~ . " t. 

.. ' sittings, and there .. OJ insufficient time for the - - ,Dec. 8; 1977, a further proceed~;.; ,:,' 

~ questions raised ~Y .. ~~ ootice ~f ~o~~ jt~ .~ ~~ ~Y. ?ria~tina ::~.'7"" ~ which ... ~ ::'., ~,,-:;5.~1; 
• ~ ~ , '1..:-.... -! _ .. , ..., .~ . .:" .. .. ,~-:- ! : " ~~ . • ... ... ~~ '!h ... fI ,,'1.. .~'!."""...\' I ......... '1' ::~ 3. •. ~ . ~;\":"' .,. .M ·ffl .. ~ ... 
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., ~ - • • • 1 .. • • • r .:-: ~. \' ..: . ',... . ' '. . ";. ": 
· Uon Shipping Co. S.A. and the London I Order io reiist !be , car.o.owners' claim 

Steamship Owners' Mutual · Insurance successfully. to sbow !bat. altboup the~sbip" 
Association Ltd. were named as plaiDtiffs and w .. UDSeawprtby. they bad exerci.sal . due . 
The Mauritius Supr Syndicate. Tate" Lyle diIiI= to make her seawonhy, While tbe 
Ref'meries Ltd., Emar Ltd. and Adam .t Co, possibility of the shipowners ' discbaraiDI die 
Ltd .. · as ., defendants. In thaI oriainatiDs . burden of proof which would be on them in this' 
summons, as subsequently ameuded, the respect cannot be excluded, the inference WtUch . 
plaiDtiffs ask ':he Court to determine in e.ffeet I <lraw from tbe suney report is; to Plluhe , 4., . 
wbelber, by vlrtue 'of the agreement wblCb I matter no blgber, that they would be likely, to .· .' 
summarised above, the p , and I. Club is entitled have considerable difficulty in doin, so~' ...... 
to tbe cancellatio~ and return to them of tbe .,' I;' tbese circu';"tancos' I in. of opini": liia! . ';" 

' l~tter of undertaking In ~he sum. Of. £3,90,000. . the cargo-owners have shown a v~' .tTong' , ; 
glvenbythempursuanltOlt . ... J •• ;/' .. ;,.~, . 1':, prima racie case on the merits in supPOn; o( 

~, .:;: ~~ ~. 9, 1977, the four dcfendapts to the their claim. '1 ~ . .... '''I'~~~. , '*'; '. ,i-< ,atl. t,; :' .... I 

~ ~ , ~ngma~tng summons entered an . ,ppcVance to .... Four main questions were &raued befOre me 
· It. and It was agreed by aU the pames concerned as follows'- ' '. " .." :-;;'. 
· that the originating summons should' be heard ' ~ ' . '. ~~.~ ~J.~. "~'~, ~ .. -: " ' :, ( 

at the same time as the adjourned application (I) Is the dispute t!' which tbe. carao-o-:ngs 
for.a stay in tbe original action, - """on relates one whICh ~e ~nes ~ve &IRed ' . . ... '. ~ ,\' ?~.. shoukl be referred to arbltrabon? "'I. ~ • 1. ~ 'f ~ '";! 

';'.,J' • AA [ have indicated above, four persons, The • " (2) If so. were the shipowners ·en~. as at ~c·o 
• " Mauritius Sugar Syndicate. Tate " Lyle 

, Refmeries Ltd .• Emcar Ltd. and Adam" Co. July 28. 1971, to astay of the action? :- . :.'~ 
Ltd .• w~ named as plaintiffs in the original . (3) If so,'were theshipoWDm also enti ed. as ~. 
action and again as defendants in tbe funhor at July 28. 1911. along with and COIlSeQUent on 
proceedings beaun by originatinl oummons. It . such stay, to the unconditional release olthe ;' 
is; however, common ground that the ·title to ship from arrest? , _r· '" . ' ~ ~ r.~'1.'- ~;. . 

"'sue ~ for substantial jdamages in respect of the ':... (4) If so, were thecargo:.o~en entitled. 'as at ~ : 1 
" ' cargo which was lost is vested in Tate'" Lyle July 28,1977. by way ofalternative sei:UCttY'for ; .... , 

Refineries (td., and in them aJone, as endorsees their claim, to a MQreva injunction in respect of " 
'. of the two bills of lading to wbich I referred the ship? ,,;). . ' ,". 4;' ~ .. ' 
earlier. and that the existence of the other three I sball ·e.amine each of tbese four questions 

· plaintiffs can, therefore, for ' lall practical ;nturn. -', .,."~I. " ~ ~t~~.1 ',."",,<:tf.~.~L-': ~ .'j. 

purposes be disregarded, It is further common (1) l' th:' d" ; .. ~t.; to ·' .. h' ,·ch -th" ca"';~--~~ t\; ... . 
· ground that, in these circumstances, the .. ~ ... ,.,- ... .&.,..-y .......... ~ ,'-1'" 

relevant terms of carriage ' for the purposes of action relates one which the parties have agrem 
, the claim arc those contained in 'those bills of should be referred to Qrbitrrztion? . ~t., • • •• 

. ': lading. ,:;: "1' (.4.J : rl. ,,~,:,: ~ t · : -"" t. " The " charter'~~artY between ~ ""Maui;tius ~L :: 

: _ In the rest ofthis judgment I shall refer to the Sugar Syndlca and the shipowners dated 
'effective plaintiffs. Tate at Lyle Refineries Ltd., Apr. 13. 1977. to which I referred .... lier. ' 
as the cargo-owners. to Black Lion Shipping contains at lines 94-96 the following · , ... 
Co. S.A. as the shipowners, to London. provision:- ' . ." ,- :';"~. ~ +! . 
Steamship Owners ' Mutual Insurance Arbitration: An., dispute which may asise . . 

-Association Ltd. as the club. and to the Rena K under this Charter to be settled by arbitration 
· as the ship, ' ').' • . ~' !l.' :' .. .. ... .. ~ _ ,..:.. ~. ~ , jn LondOD, each party appointinl an ~ . ! 

" ' .' : '.. ." arbitrator. and should they.. be unable to " 
· . Before I state and examine the various agree. tbe decision. of an umpire selected by . 

• ,,--' questions which arise in this matter,l think it is - them to be final The arbitrators and umpire 
:, right to say somethin, about tbe nature 'and • aU to be commercial men. This submission 

strength of the prima facie case which the cargo· " may be made a rule of tbe High COurt of 
· ~, owners have shown in respect of their claim. ' ," 

.... ~,,\... • • J'o., ' -L •• ~ JusticeinEna1~ndbyeitherparty " 'l'....;.~, \. <" .. t· , .... 

. , '. ' : There was put In evtdence a rewrt of T. R. ' f 
:' titde" Co. dated June 13,1971, of a suney The bill of lading on ,Emar Ltd's. : oim. .. I 

made by them of the ship at Durban on June!, which has terms pnnted or typed on both its .' • 
1917, and following days. Aci:ordina to that face . and its , reverse side, contains severiJ. .. '. 
report the ingress of sea water into No. 4 hold references to the chartcr1'arty . . , ' .. :(.;,.(.;)."--. ~, • , 

!< . .. resulted from defocta in the bull of the ship of :. On tbe main part Of tbe face of. th""biU,of '. 
, .• ~ such a cbaracter that they mu.t bave been in lading there are words. acknowledgins : the '. 
" existence at the commencement of the voya,e shipment ofthe ,nods at the port ofloadina and , 
~ and have made "er unseaworthy at that time. providin& for their delivery at the port of • . ' 

Since the carria,e of tbe cargo was on Hague dischar,e to order, Thea there follow', mainly in " 
• Rule terms, it would be for the shipowners, in p ' but partly in type. these IwOsentencos: ' . . ",,,.1,." 

• --.. ..~ ..: ' ~ ,' ••. -. . ,"::,.. '''.. . . . ,~" • ' "'.1.J ~.::i:!~""-.... .. 
... '-;'';F ..... .Io---t~:-:: ... , •• • .:t . : JAI!-'! ..... "., ~....... "'--,'''.~,".k .. ,..;: -1' ~ ...... ~ • • ~ ... -- -~ ; 

~.,. __ " '; jp ~-_ '. ~,f .. ,~ ~ 'II[' . I·", -
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, t • Frciebtfor the said ,oocis to be pai4 as laid 
, • down in Chan ... Pany. ,; 

An conditio~ of the Charter pany dated 
13th April, 1977, includina exception clause, 

~' incorporated In the Bill of LadinS. 
'00 the len h~ side of the face of the bill' of 

Jadins these .. ords ap~ &pin in ' tYtic: 
"Freisht payable as laid down in Charter 
Party". _~.J .~: ~. ' •• , ' -: . .:.:~~. \.-' , ., .,.f 

00 the rev ... se side of the bill'of ladina th .... 
are a number of standard printed clauses, some 
of which, as appear from their terDU, are 

I.~ designed for inclusion in a chaner·pany rath ... 
than in a bill of 'Iadins. Riebt at the end, 
folloMna this series of standard clauses, comes 
thefollowins further printed clause: '." i'l 
.' ..,<::,. II~. ' ~, 

'. , .~ All other terms, conditions, clauses and 
exceptions including the Arbitration Claus. 

" ',. , as well as the NesUsence Clause and Cesser 
, • . Clause as per Charter Part)' . In case of 

'conflict between the terms of the Charter 
Pany and those of the BiU of LadinS, the 

I': former shall prevail. . ', .. ',.'".~., h..:.-, ~ ~ 
\' , .' r;; ~ .~ ·,I.~..,..01 

'" 'The bill of ladins on Adam &; Co, Ltlt:I . 
form, which has terms printed or typed on Its 
face only, also contains several similar 
references to the chartcr·party. _, '10: P • • : 

There arc two references, one in the main part 
of the biU of ladina about a third of the way 
down, and the other on the left hand side about 
half WlY down, to freight being paid or payable 

.: '-as laid down in Chaner Part)' dated London 
J.3Aprill.!77"~ ...... : ,,,,-.:",!, ' '\ .~.,.. 'r" ~ 
, In addition th ... e is I clause on the left' hand 

side of the biU of lading towards the top which 
reads ' .;. - , .... l I 

• '.',0 ""!'")o.''' ,'" ' •. :":' ;-:,"=' 'I .. 

. ' '. All terms, clauses, conditionl and 
1 ~ exceptions includina the Arbitration Clause, 
, the Negligence Clause and the Cesser Clause 

of the Charter pany dated London 13 April 
1977 are hereby incorporated. , ' .. '.' . 

This clause is aU in print except for the date of 
the chaner-party which is typed. , '" • 

'" Those being'iherdevant terms of the chan":: 
" party and the two bills of ladina, the of 
construction which arises is this. of 
JadinS contain clauses incorporatina aU the 
terms, clauses, conditions and exceptions or the 
chaner-pany, includinS, by e.press description, 
the arbItration clause contained in the latter 
contract. That ciause itself however, by its own 
terms relates only to disputes arising under the 
eharter-party, What then is the effect, if any, of. 
its incorporation? , . . , . ~ .... tt· . J' 

a~~::~.:it was cOntended that 
it .ffect at aU because. 

" ,.. when the arbitration clause was rea;\! b\to the 
... ,~',~: bills of Iadin&. it did Dot by it. terms'.",1y tc? 

" .. 'J.;; ';?!.1' ',.4 .... . ~ . .... /".,;.~~ t'. _ . 

it '-~ ~ . • I - . i(;: 

disputes Uwni UDdcr than, bui only ~to 
disputes arisina UDder the eharter-puty _ Nor, it 
was further argued, was ther. any justification ,. 
for manipuJatina or adaptiDc the wordina of the ; 
clause, when read intO the bills of Jadina, 10 as ." 
to mate it apply to disputes arisins UDder the ( 
bills of Jadina instead of disputes arisin& UDder • 
tbr. cbaner-pany. . .. ..;. .. ..;"..., ~: 

'For theshipOWDerS, on the oth ... hand, it .... 
co6tendid !hit tile fact that the arbitration 
clause .... . expressly incorporated · by . 
descripticin showed clearly that the parties to the . 
bills of Jadina intended the provisions of that , 
clause to app'!r in principle to disputes arising " •. 
under the bills of ladina. It followed, 10 the :" '. 
arJUDlCDt went on, that some manipulation or . ; 
adaptation of the wordina of the elause, when , ,J 
read into the bills of ladina, was justified in ,. 
order to live effect that clearly shown ' , 
intention . . _ ..... -;- ' ., ~. 

~ ~ 

.!. • 
,I' . 

=" .~ ~ ,;. - • 
In ' the authorities ' m.nti~ above a 

distinction has been drawn between 

,,' , ,­, 

the relevant chaner-pany which , , 

odber , 
such matters. . ~ :.i.. • ....... .. #0 't ' ":",, .. 

. Referru;;.\IJ .. ~d~;"; Lord DamiDg:" 
M.R., said iit-1'MA.iutqw/d (sup.) at pp. 4-and 
184:- i . ...! ... ;~~ .~,.~ ~'" • C ~. 10: 
... . ,: I Would say that a clause which is directly 

, aermanc to the subject-malt ... of the bill of 
"; Jadina (that is, to the Wpmellt, carriaae and •. 

- .~ ...... ~... • •. -; ::,:,:,; .. : 6,; ~ or _ j.~~v / 
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Q.B. (Adm. Ct.)) LLOYD'S LAW REPORTS HI 

BRANDON, J.I De uRna.P' [19781 VOL I 

delivery of goods) can and should be 
incorporated into the bill of lading contract, 
even though it may involve a degree of 
manipulation of the words in' order to fit 
exactly the bin of lading. But if the clause is 
onc which is not thus directly germane. it 
should not be incorporated into the bill of 
lading contract unless it is done explicitly in 
clear words either in the bill of lading or in 
the charter-party . 
Counsel for the cargo-owne:rs argued. on the 

basis of these authorities. that an arbitration 
clause in a charter-party I being a clause which 
was not directly germane to the shipment, 
carriage and delivery of the goods, could never 
be brought into a bill of lading and made 
applicable to disputes arising under that 
document, if it was necessary to manipulate the 
wording of the clause in order to achieve that 
end. He contended that it made no difference, 
for this purpose, whether the words of 
incorporation contained in the bill of lading 
were general words without any specific 
reference to the arbitration clause in the chaner­
party, as in all the authorities relied on, or 
general words to which a specific reference to 
such clause was addC?d, as in the present case. 

I cannot accept this last contention. It was an 
essential element in the facts of the cases 
referred to that tbe words of incorporation in 
the bill of lading were general words without 
specific reference to the arbitration clause in the 
chaner-party; the conclusions reached on the 
questions of construction involved depended 
entirely on that circumstance; and the 
judgments of the Judges who decided the cases 
must be read and understood in the light of it. 

The present case is, in my view, clearly 
distinguishable; in that there are added to the 

--usWil general words or incorporation- in the two 
\' Oil s of ladmg the further specific ' words 

lCinauding the arbitration clause" .- Tl1e 
addition of these words must, as it seems to me, 
mean that the parties to the bills of lading 
intended. the provisions of the arbitration clause 
in the chaner·pany to apply in principle to 
disputes arising under the bills of lading; and, if 
it is necessary, as it obviously is, to manipulate 
or adapt part of the wording of that clause in 
order to give effect to that intention, then I am 

, clearly of opinion that this should be done. 
- - For the reasons which I have given I prefer 

the argument for the shipowners to that for the 
cargo-<lwners on this part of the case. I hold 
that, on the true construction of the bills of 
lading, the provisions for arbitration contained 
in the arbitration clause of the chaner-pany 
were brought into the bills of lading and made 
applicable to disputes arising under them. 

The cargo-owners ' claim in the action is 
. , 

brought under the biUs of lading, so that the 
dispute to which the action relates is a dispute 
arising under those documents. It follows, on I 
the view which I have cxpresed above, that the 
dispute is one which the parties have. by the 
terms of the bills of lading, agreed to refer to 
arbitration. 

(2) If the disput~ to which the action relates is 
on~ which the parti~ haw! agreed to r~f~r to 
arbitration. w~re the sh;pown~rs entitled. as at 
July28, 1977, to a stay of the action? 

Section I of the Arbitration Act, 1975, which 
came into operation on Dec. 23, 1975, provides 
so far as material: 

I. - (I) If any party to an arbitration 
agreement to which this section applies . . . 
commences any legal proceedings in any 
court against any other party to the 
agreement . .. in respect of any matter agreed 
to be referred, any party to the proceedings 
may at any time after appearance, anc1,tJefore 
delivering any pleading or tak.ing any other 
steps in the proceedings, apply to the court to 
stay the proceedings; and the court, unless 
satisfied that the arbitration agreement is null 
and void, inoperative or incapable of being 
performed or that there is not in fact any 
dispute between the parties with regard to (he 
matter agreed to be referred. shall make an 
order staying the proceedings. 

(2) This section applies to any arbitration 
agreement wttich is not a domestic arbitration 
agreement; and neither section 4(1) of the 
Arbitration Act. 1950, nor section 4 of the 
Arbitration Act (Northern Ireland), 1937, 
shan apply to an arbitration agreement to 
which this section applies. 

(3) • .. 

(4) In this section "domestic arbitration 
agreement" means an arbitration agreement 
which docs not provide, expressly or by 
implication. for arbitration in a State other 
than the United Kingdom and to which 
nei.thcr- . 

(a) an individual who is a national of, or 
habitually resident in, any State other 
than the United Kingdom; nor 

(b) a body corporate which is 
incorporated in, or whose central 
managanent and control is exercised 
in, any State other than the United 
Kingdom; 

is a party at the time the proceedings are 
commenced. 
On the basis of the Counts answer to 

question (I), it was conceded for the cargo­
owners that, since the shipowners were a body 
corporate incorporated in Panama, and since 
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- " .• ~ , :.-'0) . (I978JVOL. IJ ' . I " .... :. :' T\oe ..... K.. .,.,.,~: r ,.' ~ , ~" ,[BaAND!>!i, [ " 

.... ~:. .. : ''-:1' u:,their ceIltral .... .J,em";t ~ controi w~. ~~t, ~ it i: 'sbown ~t, ;';tht ;$~';-o~i 
.. ;. } ~ exm:ised in oreea:i' arbitration qreement . "A" succeeding in an arbitration bdd pursuant 

, concerned was n domestic arbitration to such qreement and obtaini", an award in 
.......... nt within s 3(11 abov., and that •. 1(1) respect of hi. claim apinst "B", "B" will not 

" was accordinsly a . Ie to the case. '. be abl., by reason of his impecuniosity, to pay 
• ·--At th' commenoement of the hcarni, before the amount of the awar~, t'!<n_ the arbitrati?n 

I 
I 

, \ 

, ; m. it was further oonc:cded for th •• CUJlCKlwnen .... eemeo.t con=ned IS, m that essenllal 
that, since s. 1(1) appUed to the case, the Court respect, mcapabl. of being performed, and 
was bound to mate an order .tayina their .hould be so treated for th. purposes of •. 1(1) 
action. Subsequently. however, this , funher ofth.197,5 Act. '., .,.:!:' :va;-Q~" .. , 
conoession was, with th. leav. of the 'Court, In oonsiderina whether thi. ar.,.ment ' is 
withdrawn •. and it was oontended instead for the sound or not it is necessary to bav. reaard to the 
CUJlCKl .. ."ers that an order staying the action background and purpose of the1975 Act_ 
sh~ukl be r~fused on th. grow:'d that the [Th. Act was pasSed to &iv, .ffect to the New I 
shipown~ dId n,?t bav. the rmlllCl~ resour"", York Conv.ntion on the Recognition and 
Wltb which to satisfy an. aw~d agalDst them If Enforoement oUf.rbitral Award.. It i. an 

, made. and t t!mt the arbltratio~ aarcement w~ essential preliminary to the recoa.nition andr~ 
• t ....... for. 'in~pabJe of bei", . performed enforcement of arbitral awards that th.1.2 

., wlthlD the ~ng of that expressIon as ~ In arbitration agreements capable of resulting in 
;' ... s_ 1(1), This oontenllon was, not "?'1'nslDgly, such awards beinl mad. should themselves first 
, '. s~nsly dISputed onbehalf of the ~llIpowners: be recognised and .nforccd..A Section I of the 

• /.', lbis contention for the cargo-<>wners raises 1975 Ad .. living .ffect .to par. 3 of an .. II of the 
" two questions. lb. first question is on. of law. Convention , ' compels .th •. recogni!lon ~d 

It is whether an arbitration ",reement is enforoement of Convennon (I .•. non-<!omesllc) 
,:'inc:apabl. of beiDa performed" within the arbitrat!on agr~en~ by requiring 'a Court, 

, • meaning of s. 1(1) of the 1975 Act If the except In ~ SpeCIfied cases, to stay any 
financial position of on. of the parties to it is legal proecedings brought In respect of a matter 

I, . such that. in the event of an award beiDa made referred to arbitration under such an 
, apinst him in an arbitration h.ld Purslllllt to ......... ent. Sections 2, 3 and 4 of the 1975 Act, 
, the agreement, h. would not b. abl. to pay the living .ffect to arts. m ; , IV,' and- V of ' the 
amount of the award. Th. second question is Conv.ntion, go on to deal with the ~ecognition 
on. of fact. It is wbether the financial position and .nforcement of the awards tberuielves aft.r 
of the shipowners in this case is such that, if the they have been made. ' : ":'\" ,I:j~t ~ "~~~: 
car,o-<>wners were to ~ua::eed in ~ arbitration The exceptional caseS' in which the Co~rt -is 
aa-.nst them and obtam an award IR respect of not bound to recognise and enforce a 
their claim. the shipowners would be unable to Convention arbitration agreement by granting a 
satisfy such award. ..' "," '. • . stay ofl.gal proceedin" are derIDed in s. 1(1) of 
. So far as the first question, that 'Of Iaw: is the 1975 Act as those in whi~h the Court is 

concerned the argument for the C&flo-owners satisfied that the arbltrauon agreemeDt . 
was as follows. . P"", It ,,;:_ ., • concerned is u nall and ved0id, in0r=rativc ~r 
,1 Any person who enters into an ubitration incapable of being perform " , ort at: 

agreement impliedly undertakes that h. will pay ' ... ther. is not in fact any dispute between 
any award made &pinst him in an arbitration ' the parties with regard to the matter agreed to 
hdd punuant to such agreement. Brrm~r ber.ferred. "',' •... ~"" ; 
OftlrtlflSPort G.m.b.H. v. D~wry, (1933) Th. whol. of the expr.ssio'; "null and 'void, 

~ 45 LI.L.Rep. 133; . (1933) 1 K.B. 753. inoperative odncapable of being performed" , 
Performance of an arbitration agreement as so used. is taken directly from l'ar. 3 of 
involves, ther.for., not only the appointment of art. II of the Convention. . ' ' . . ,-. 
an arbitral tribunal in accordance with such ilt follows from what is "said above that th";1 
agreement; the conduct before that tribunal of context in which the words "incapable of being 
such procecdin" as may he appropriat.; and, performed" are used is tb. context of ' th. 
followin, such proceedings, an adjudication by recognition and enforoement of ' arbitration 
the tribunal on the matters referred to it.and the agreements which. if valid and .ffectiv., will 
issue of an award .. Performance of an result in awards being mad.; and ' not th. ft 
arbitration agreement involves also, as ' an context of the recognition and enforoement ofe. 
essential .Iem.nt in the · whol. process. the such awards themselves after they bay. been 
payment of the amount of th. award by tb. mad • • Having reaard to that context it appears 
party against wbom it il made. :.. . '. "., to m. that the words · "incapabl. of being I 

That beiqlO. wbCre a claim by "A';~gainst performed" should be oonsuued as r.fernnl 
"B" is the s"bject_tter of an arbitration only ¥.' the ,questiOD whether an , arbitration . '. .. \ . /,. ... -....,.... .":' .' "..:.' ~.~ . ;, "":, ", ro-" ) .... w ....... ';r::.:; ' .' "'t .,,;, ;:':1 " .. , -J<' "'C~Y , 

~ "',r .. ~, ... t:' ~ ~ .. -, ... .,. ~ ... '·\I \ ~ : ." .... ~'j ,- 'J# f"~ • I ~." '"""",. " 
: .... ' ... t.. ~ . ~ Jft. r.t. :;..} ~.r;-~~, ,:.t ~ •.. -~. 'S .," ~ ",""#o(., ... "'::f. .... ~~ .. ~t ~' ..... t'~f>''''·~1 .... :t-- ( 

.~: . ~\"l,',' .;, .,(-..., '- f:"·~(;''':'-'''(.:''-+ ' ~ '-'' ~ ~';: .• '\2r','fp~j ~J .... ' ~l. + ~ ',,~.:. ,~-~ .,b 
','~ 1'"1,,,,'--;-,!,4"~ t... ",,, , ~,:,~ ~,...:,(',;. ;,:. ,", 1 . ... , . ...;::-ot:., .. 

~·,"", .. t<..L",",,,,,, ... ",,,I , ~.. " .... ..... ... 
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" BRANDON, J .J " . TIle •• Reaa K." . ' . (1978) VOL I ~ ,- -• 
\,. 1: If' 

ignlement is capable of being perfonned up to 
the stage when it resuhs in an award; and should 
not be construed as Cl<Iending to the question 
whether, once aD award has been made, the 
party qaiDst ... hom it is made will be capable of 
satisfying~ ..... ~ ~~. , ... "-.:': ....... .::. \ . 

',:..: • TIIere is the further pO;nt ihai, ev';; if the 
words "incapable of beinl performed" were 
given the extmded meaning discussed above, 

I 
the fact that, if an award ... ere made against ODe 
party, he would be incapable of satisfying it, 
would not necessarily mean that the arbitration 
agreement was incapable of being perfonned, 
This is because the arbitration might also result 
in the award beina made against the other party, 
ir --hich case the incapacity coru:emed would be 
: :vant. ..; ... "I!' "-

FOr the reasons which J have given J decide 
this fl1'st point of law against the cara<><>wners, 
I hold that the fact that one of the parties to an 
arbitration agreement would be incapable of 
satisfying an award if it sbould be made against 
him does not malte such agreement "incapable 
of beina performed" within the meaning of 
s. I(I)oftheI975Act. • '.' ',,',:;.' 
. Since I may be' wrong on ' the point of 
construction, however. I shall go on to consider 
whether it i. in this case shown that, if an award 
were to be made against the shipowners, they 
would ' 'bI! incapable of satisfying it . TIIis 
involves consideration of the financial position 
of' the 'shipowners, including their rights as 
members of the club, 2 ~ubject which wiu in any 
case be highly material in relation to questions 

'" (3) and (4) later, ," 
J shall consider fl1'st tbe fmancial position of 

the sbipowoers apart from such nshtl as they 
mayhayeasmembersoftheclu~, ',' .t .. : ~ . 

• They are, as J indicated earlier, a company 
j' 'fPOrated in Panama whose central 
l ~ .. ement and control are exercised in 
Greece. Their only asset, apart from the 
charter·party freight io respect of which a 
Manva injunction was granted earlier, and 
possibly also some further moneys payable to 
them by way of demurrage under the same 
charter-party, is the .hip herself, That, at any 
rate, is the inference which I feel bound to draw 
in the absence of any evidence from the 
shipowners themselves to the contrary. 
..... undcntand " that . 'separate security 
representina the freight, and possibly also the 
demurrage, has been provided unconditionally 
by the club, and that the amount of such 
security is about £15,000. There was, however, 
DO clear evidence about these matten before 
me, and the actual f"ure may be a little 
different. , ..' (:' " ., ., " 11 

• ' Tbe ship, according to affidavit · evidence 
' ! ":." . • : =--.~ f . .. ~: "_~~ .. ~ " • '. ., ; , .... 

,!.:.:r' ~t." '.)., .. ~. ,' : ':,t 
.. \;.r " , 1 

;;/ i"~:\' . ,~;'; •. :;') ~.gA~ V 

,.to. ~ :. J 

'. •. ,', If"' I !' ,. 't .,.a: , /' • 
from the man",ers of the dub. A. Bilbrough &< • 
Co. Ltd., is at preseut laid up in Grecce. There .. ~". 
is no evidence about her present value, but, ..... .. 
since .he has been laid up for a considerable 'I)' 
period of time without permanent repairs beina 
done to ber, I infer that it is substantially less 
than the £390,000 at which she was valued In 
July,lm. .... f . • .... . ..... ;.'i ~. 

. IUhe carg<><>wners were to succeed fuUy in ' 0 

an arbitration in respect of their claim, the ­
amount of the award, including interest and 
costs, would be likely to be about £700,000. It is 
clear that, even after allowing for part of such 
award being met out of the separate security 
representing the freight and possibly also the 
demurrage, realisation by the shipowners of • 
their only other asset in the fonn of the ship ...z:, 
would provide a fund quite insufficient to . -·t~ 
satisfy the balance of the award . ..' ) ,' !.. .,."", r:.' l";f' ~ 

The conclusion 10 which I feel bound to' ' ,'. ~' .. 
come, therefore. is that, if the cargCHJWDCf'S .. . 
were to succeed in an arbitration and obtain an 
award in respect of the fuD amount of their 
claim , the shipowners would be incapable, out 
of their own resources alone. of satisfying more 
than a part, probably less than half, of the 
amount of the award. This proportion would, 
moreover, be much decreased if tbe shipowners, 
between now and tbe time when the award 
became payable, sold the ship and disposed of ' .'. • I 

the proceeds in one way or other. ~. .....; ; ...: 
The question then arises whether the award 

would be satisfied by the club on . the 
shipowners ' behalf. The ship was entered in the 
club at tbe material time and the sbipowners' 
calls bad been paid up to date. They were ' 
therefore entitled. subject to the relevant rules 
of the club. to be indemnified by the club in • 
respect of, liability for loss of or damage to 
cargo carried in the ship. . , • V~ t- ~ I..t. 

The relevant ruJes, however, which come , .... ~v~ .. 
under the heading " Class 5, The Protection and ' . 
Indemnity Rulcs" , include no. , 6 .and ~),llf1:1Ie ,..,.. 
6 prOVides that, unless the commJtt~otherwlse ~ill\~I.I'C"'" 
decides, the ~ is not obliged to indemnify a~ 
member in respect of a liability unless and until <-
the member has himself frrst discharged the , 
liability out of moneys belonging to him . 
absolutely and not by way of loan or otherwise. '. 
Rule 8(k) provides that the~ may, whenever ' 
it thinks fit . reduce the amount of a member's 
claim on the ground that he bas not taken such 
steps to protect his interests as he would bave 
done if the ship had not been entered for " 
protection and indcmni~ _______ _ 

The affidavit from the club's managers, 
A. Bilbrough &t Co. Ltd., to which I referred 
earlier. contained evidence also about the way 
in · ... hich rt. 6 and 8(k) mentioned above are 
applied in practice. As reaards r, 6 the evidence . 

..1 .i.1I 

" . 
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LLOYD'S LAW REPORTS 

[19781 VOL II 

amounts to this, that in the case of large claims 
like that involved in the present case, the 
committee often agree to a member's lC9,Uest 
that the club should pay the claimant direct 
without insisting on the member discharging the 
claim out of his own resources first. No 
indication is however giveD by the deponent as 
to the critcria by which the committee makes its 
decisions on these matters. 

As regards r . 8(k) the evidence is that the 
committee very seldom exercises its powers 
under this rule, even though there may he 
circumstances which would justify it in doing . . , 

The result of the above is that the question 
whether, if the shipowners could not pay the 
award or a large part of it themselves from their 
own resources, the club would pay it directly on 
their behalf, is left entirely open. The 
sbipowners have no legal right to insist on the 
club doing so, and the club has an unfettered 
discretion. exercised on principles revealed in 
evidence, to decline to do so. On the other band 
the club often does agree to decline to make 
such payments. and it is at least possible that it 
would do so in this case. 

The burden of proof on the question whether, 
if the cargo-owners were to succeed in an 
arbitration and obtain an award in respect of 
the whole of their claim, the shipowners would 
be incapable of satisfying the award, lies, in my 
view, on the carao-owners. So far as 
satisfaction of the award. except in part. out of 
the shipowners' own resources is concerned. I 
consider that the carg(K)wners have discharged 

I that burden of proof. So rar as satisfaction of 
the award in full by the club on the shipowners' 

I i'- -half is concerned, however, I consider that 
'v' .e cargo..()wners have not discharged the sol burden, because the evidence show::. a cJear 
' Io~ possibili tyth~t the c1u!' would satisfY:th~ ... ~ard _ 
~ ~ direct on the" member's behalf and the cargo­
.... -.v owners are unable to eliminate that possibility. 

The result of the conclusions to which I have 
come on the matters discussed above is that the 
contention for the cargo..()wners. that the Coun 
should in this case refuse a stay under s. 1(1) of 
the 1975 Act on the ground that the arbitration 
agreement is incapable of being performed. 
fails both on the law and the facts. 

It follows that I answer question (2) by 

I holding that the shipowners were, as at July 28, 
1977. entitled under that sub-section to a stay of 
lhecargo..()wners' action. . .. ' . 

(3) If the shipowners were, as at July 28, 1977, 
entitled to Q stay 0/ the cargo.ownen' action. 
were they also entitled, along with and 
comequent on such scay, Co the unconditional 
release of che ship from arrat? , 

i·,~\ . . ...~:-~: \' 

[BRANDON, J_ 

It was contended for the shipown .... that, 
whenever an action in rem in which a lhip is , 
under arrest is stayed under s. 1(1) of the 1975 
Act, an order for the unconditional re1eue of 
the ship (rom arrest must also be made, and that 
the Court has DO discretion. whatever the I 
circumstances of any particular case, to refuse ... . 
su.ch order. . . .. ., ~ ,; 

In suppon of this contention Counsel for the 
shipowners relied on two comparatively recent 
cases decided by me in this Court which he said 
were together conclusive of the matter. These 
were The Cap Bon, (19671 I Lloyd's Rep_ 543 . 
and The Golden Trader, [19741 I Lloyd's Rep . 
37g; [19751 Q _B. 348_ , ", " 
, In The Cap Bon there w~ a claim by 
charterers against shipowners for dantage to 
cargo carried under a charter-party containin, a 
London arbitration clause. The ' charterers 
began two proceedings against the shipowners 
in respect of the claim: flfStiy. an action in rem 
in the Liverpool District Registry, in which they 
arrested the ship concerned, and in which the 
shipowners, having appeared, gave bail in order 
to obtain her release; and, secondly. arbitration 
proceedinas under the arbitration clause in the 
charter-party _ The charterers did not proceed 
with the action but were ready and willing to 
proceed with the arbitration; their plan being 
that, if and when they obtained an award in 
their favour in the arbitration, they .would he 
able to enforce it against the bail in the action. 
The shipownas applied by summons to the 
district registrar for an order that the action 
either be proceeded with by the charterers or 
else be dismissed and the bail given in it 
released. The district registrar refased the order 
sought, but on appeal I took a different view 
and made an order that. unless the charterers 
proceeded with the action by serving a 
statement of claim within 21 days, the action 
should stand dismissed and the bail bond should 
be cancelled . 

My decision was based on two propositions 
of law. one positive and one negative. which I 
considered flowed from the nature and form of 
the provisions in the Administration of Justice 
Act, 1956, by which jurisdiction in rem is 
conferred on the Admiralty Court. The first and 
positive proposi.ion is that the purpose of 
arresting a ship in an action in rem is to provide 
the plaintiff with security for the payment of 
any judgment which he may obtain in such 
action, or of any sum which may become 
payable to him under a settlement of such 
action. The second and neptive proposition is .. 
that it is not the purpose of arresting a ship in an 
action in rem to provide the plaintiff with ' l'i' 
security for payment of an award which he may ,. ..~ 
obtain in an arbitration of the same claim as t .. ~~ 
that raised in the aCtion, and the Court -. ~. 

.. :r1! .' .~- _ , 
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therefore has DO jurisdiction to arrest a ship: or 
keep ber under arrest, for sucb other purpose. 

On the basis of these propositions I beld that 
the charterers' plan was misconceived. in that 
they could never enforce any award which they 
migbt obtain in the arbitration against the bail 
,iven in the action. That beins so, I thought 

, that the charterers should be compelled to 

\ 

choose between the two courses available to 
them: either pursuing their claim in the action 
witb the advantage of the security obtained by 
them in it; or pursuing tbeir claim in the 

• arbitration without that advantage. .• , .' 
It is to be observed that this wu n~t a ~ 

where a defendant to an action was seeld", to 
, -; have it stayed, either because he preferred to 

.• arbitrate or because be wished to have the 
''", security which he had been compelled to give 

released. It was rather a case in which one 
.... party, wbo was assertins a claim against 

another party, had set on foot at the same time 
two separate proceedings in respect of such 
claim, one an action in rem and the other an 
arbitration. He wished, however, to bave the 

~. claim decided in the arbitration. and was only 
: r ,using the action as a means of obtaining 

security for the award which he hoped to obtain 
in the former proceeding. The other party 

" • contended thaI be was nol entitled, as a matter 
oflaw, to do that, and I upheld that contenti~n. 

. . . . .. . .' ~ , , 
. Section 28 of me' I~ Aet further drew a 1 
clUtinction, so far as attachina terms to orden 
for a stay is CODCel'Ded, between discretionary .... 
orden in non·protocol cases made under s. 4(1), 
and mandatory orders in protoml casa made 
under s. 4(2). The effect of tbe distinction was , 
that the Coun had power to attach terms as to 
costs or other matters to orders made under 
s. 4(1), but had no power to do so in tbe case of 
orders mlde under s, 4(2). < " ,- r::-'r 
II pointed out In mYi~dlDl~t in 'I'M ~~.~- I 

Trader that, altho"'" the question for decision 
in that case arose on I stay granted under s. 4(2) 
of tbe 1950 Act, it was part of a lar!!er problem 
which arose whenever an action ui. rem, in 
which the property proaeded apinst had been 
arrested, or bail or other security had li<cn Jiven 
to prevent or. obtain release from ural, was 
subsequently ' stayed 'on' the groUDd tbit the 
dispute o""'t properly to be decided by another 
tribunal. The same problem arose in three other 
kinds of case, which I described slmrt1y for 
coDvenience as "DOD-protocol arbitration 
cases". uroreiaD jutiJdiction clause cases" and 
r 'vexatiOD cases" respectively: it was what to do r 

( W\~(y when the action was ltayed.. I , " .. " , •. ,.,. .#, . 
I went on to say that there were: in pnncipie, 

three ways in which tbis problem, whicb arose 
in these three other k.inds of case also, could be 
dealt with. The fll'St method was for !be Coun ., 

• In Tho Golden Trader, the faeu were in many to retain the security to satisfy any judgment or 
respectS similar to those in the present case. A award of !be other tribunal. I c:aIIed this "the 
ship had been chartered by f>'!U:b charterers retention method", and pointed out that it was 
from shipowners residi", and carrying on !be method contemplated by the International 

.' , ' business in Eire. The charterers had a claim Convention for the Arrest of Seqoins Ships, 
, ' against the shipowners for alleged breaches of 19'2 ("the Brussels Arrest ConveotiOll") to 

the charter-party. The charterers hqan an which the United Kinadom was a party (see 
" action in rem against the ship in this Coun in art; 7, pars. 1-4); The second metbod 'was for '2 

." respect of their claim and arrested her in that !be Coun to release the security; bilL. only 
action. The shipowners then applied, fIrStly, for subject to a term that tbe defendants provided 
a stay of tbe action on the ,round thlt tbe other equivalent security outside the Court to 
dispute to which it related was covered by the satisfy the j udgment or award of the other 
arbitration clause in the charter·party, and, tribunal. I c:aIIed this "tbe alternative security 
secondly, along with and consequent on such method", and pve examples of ita use iii 

• _ ltay, for the rel~ of the ship from arrest. foreign jurisdiction claUse cases: The 
: The 1975 Act had not yet been _ ••• -' at that EWllleria, (1969)1 Lloyd's Rep. 237; (1970) P. 

........ 94 and in vexation cases: 'I'M Allalltic Slar, 
time, and the application for a stay bad to be 97 (974) A C 4 
decided under s. 4 of the Arbitration Act, 1950, (1973) 2 Lloyd's Rep. I ; I . • 36. It 

Ippeared to me then that the alternative security 
which dealt separately in two sub-sections with method could also be used in nOD.protocol 
non·protocol cases on the 'one hand and arbitration cases (i .e. cases under s. 4(1) of the 
protocol cases on the other. So far as non· 1950 Act), where the grant of a stay, as in 
protocol cases are concerned, s. 4(1) gave the foreign jurisdiction clause cases and vexation 
Court, subject to cenain specified conditions, a cases, was discretionary and Dot mandatory. 1 

" discretionary power to stay an action relating to still tbinIt that to , be so, although the cases 
" _ • matter agreed to be referred to arbitration. So concerned should now, as a result of the 1975 

¥ far as protocol cases are concerned. s. 4(2) Act, be renamed "domestic arbitration cases" . 
• • 1" imposed on !be Coun, again lubjeet to eertain . 

lpecified conditions, a mandatory dllty to ltay , It was Common croun<! in 'I'M GoIdm T,1IIkr 
relating to a matter agreed to be so tba1 !be case was. protocol case to wbicb s. 4(1) 

';J[i:;~~:;::~~I~~~;: ' . ,," '" ,,. -I '- ':.~.c '" ".;'::;. - ".: ttatbcr thuli. 4(1) of !be 1950 Act appJied. If . • ~ .. :. f!:-f" tq...,~. '{ "I. ~J::c.: "'!'1"' :';';.i"'- 1 :~ .. · '" ~ ~ .~. ~ - _... ..... .. ; 
. . .. ..... -,. • .._"~ r ... ~ . ~ ' ' ~:4~ -:. - .... !"' ~ .. .. "_ I~ !-:~. ,:,f 

 
United Kingdom 

Page 11 of 19

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, 
• 

•• • 

.~wa 

" 

"6 
(1978) VOL. I) 

~ decision in Th~ ClIp Bo~ was correct, ti:J 
Caun had no jurisdiction to use the retention 
method of dealin8 with the security; and, since 
it was a protocol case under s. 4(2), s. 28 meant 
that the alternative security method, in the form 
of attaching a term to the order for a stay. was 
not available either. <' '.v..!. ( .. ~ 7, ..' ,,--

In this situation it would have been opeD'to 
Counsel for the chanerers to invite me to treat 
my earlier decision in Th~ CliP Bon, that the 
Court had no jurisdiction to use the retention 
method as wrong and to depart from it. He did 
not, however. do this, but accepted that The 
CliP Bon had been correctly decided and sought 
to resist the shipowners' application (or the 
release of the ship on other grounds. • .... 

His contention was that, although tbe Court 
was bound to make an unconditional order for 
a stay, it was not also bound to make at the .::y same time an order for the release of the ship. 
His main ground for this contention was that 
the stay was not final. and that the security 
therefore could and should be retained by the 

1= fo,..-. Court to cater/ for the possibility of the stay 
~, 'r..J \11ater being removed and the action then 
~ J lIef"~ proceeding to judgment. This argument did not 

,. I.\~'>I)" conflict with the decision in The Cap Bon, for 
what was being suggested was not retention of 
the security for the inadmissible purpose of 
satisfying an award in the arbitration. but 
retention of the security for the proper purpose 
of satisfying a judgment in the action whieb 
might still. in certain hypothetical events. be 
obtained by the charterers. 

Counsel for the charterers relied on a second 
e..~ and alternative ground for the Court not 

) releasing the ship. This was that. once the 
t charterers had begun an arbitration. they would 
\ be entitled to apply to the Court under 
[ s. 12(6Xf) of the 19S0 Act for an order securing 

the amount in dispute , and the Coun would 
have power, on such application, to order the 
arrest of the ship in orda to provide such 
security. In these circumstances the existing 
arrest should be maintained at least until the 
cbarterers had had an opportunity of making 
sueb application and the Court had adjudicated 
one way or the other upon it. 

/"{ A further possibility was canvassed ' in 
..J argument, at my suggestion if I remember 

correctly . This was that, if the Court would be 
justified, on the first ground relied on by 
Counsel for the charterers. in refusing an order 
for the release of the ship, it might also be 
justified in making such order for release but 
attaebing to it a term with regard to the 
provision of alternative security. That would 
involve using, in effect, the alternative security 
method of dealing with the problem, but 

LpIOYi~g slightly differ"?t.P'ocedur~ ~eans, 
~ • _ 4. • .It''- _. _.., .... ~r""~ 

. [BRANDON, J. 
.-? -., . -:n~. .. 
Iwhich did not conflict with s. 28 'oC the 1950' I . " 
Act, for the purpose. .,: ... ~ .~ 

The conclusion with regard 10 th .... · matters ; 
which !reaebed were as Collows: '. . .... ,_ 

(I) 'That tbe Court had no jurisdiction I'o 
.J<eep the ship under arrest in order to provide 
the cbarterers with security for an award iri the ' ... 
arbitration. It only had jurisdiction to keep her • 
under arrest in order to provide security for a 
judgment or settlement in the action. This 
conclusion accorded with my earlier decision in 
The ClIp Bon, whieb was not, as I have said, . 
challenged by Counsel for the charterers, and 
whieb appeared to me in any event to deri'e 
.upport from the approach adopted in three 
earli", cases which I examined: TM Alhenee, 
(1922) II LI.L.Rep. 6; FOrtlSl1I ROmllnll S.A • • . 
Georges Milbro (Owners), (1940) 66 L1.L. Rep. 
139; and Th~ Fehmllrn. [I9S7) .. Lloyd's Rep . 
SII; (1957)1 W.L.R. 81S; (1957)2 Lloyd's Rep. 
S51; (1958)1 W.L.R. IS9. " '. - ". . , 

. (2) That a stay of the action, not beinl final, . 
could later be removed for aood cause, in which 
case the action could still proceed to jud,ment • 
or scttlement. '. "',.. ~" ~ -.~. 

, (3) That good cause Cor removal of the ·staY 
might arise if the arbitration subsequently (in 
the words of s. 4 (2) of the 1950 Act) became 
ln0perative or could not proceed. There was, 
powevcr. no evidence of there being more than 
a remote possibility of events of that kind 
supervening in that case. The Court would not, 
therdore, be justified in keepina the ship under 
arrest in order to cater for the possibility of the 
stay being remo.ed and Ihe action proceeding . 
by rcaSOD of such supervening cvcuts. : '.", ~ 

(4) That failure by the shipowners to satisfy 
any award which the charterers might laler 
obtain in the arbitration would Dot necessarily 
be good cause for tbe removal of the stay. In the 
event of sueb failure the ebarterers would be 
entitled either to enforce the ' award. as a 
judgment under s. 26 of the 1950 Act, or to sue . 
for breach of the arbitration agreement (see - . 
Bremer Oe/trllnsporl G.m.b.H. v. D(nllry, 
(1933) 45 L1.L. Rep. 133; (1933)1 K.B. 153 to 
which I referred earlier). There was no evidence 
before the Court to suggest that the Shipowners, 
if an award were to be made against 'them, 
would not pay under it. The Court would not, ' 
thereCore, be justified in keeping the ship under 
arrest in order to cater for the possibility of the 
stay being removed and the action proceeding • 
by reason of the shipowners not payi~g under 
anaward. , ., '., 

. (S) That s. 12(6)(0 of the 1950 Act did not , 
Jive the Court power to arrest a ship, or 10 keep , 
her under arrest, in order 10 provide security for 

-"he c;m of ~ c~~ in a~.~~i~~~~D: ~e"~;,.~ 
. . , .... ~-~~. ~ .":...., .. . ... 

,1 
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BRANDON, J.) 

\~ .' , 
'. \ argument for the charterers ' based on ' that 
. provision accordingly failed. ,~, ; 

. ., ~ ~ ~ 

(6) lbat since, in all probability at least, tbe 
stay would be final and . there would be no 
judgment or settlement in the ' Iction to be 
satisfied. the Court should make an 
unconditional order for the rdease of tbe ship, 
and should not qualify such order by attaching 
to it a term with regard to the provision of 

~ternativcsecurity. _ .... ,.~ . \: .. ' -.:J 
. In Tht Golden Trad .. the question of stay 

WIS, as I explained, governed by s. 4(2) of the 
19S0 Act. That sub-section was repealed by the 
1975 Act and replaced by the provisions of s. I 
of the latter Act whicb I set out earlier. lbe 

· 1975 Act further repealed the proviso to s. 28 of 
the 1950 Act, . which bad prohibited the 
attachment of any terms as to costs or other 

'. matters to orders made under s. 4(2). .: ; b 
t \ .~. ," • ~.to').. 

\ 

· ,,' It might perhaps haye been contended in the 
present case that, since the 1975 Act contained 
no express prohibition against attaching terms 
as to costs or other matters to orders for a stay 
under s. 1(1) of that Act, the Court bad a 
discretion to do so. Counsd for the cargo­
owners, however t did not argue that this was so, 
but accepted that orders for a stay mlde under 
s. 1(1) of the 1975 Act, like orders for a stay 

. made under s. 4(2) of the 1950 Act, bad to be 
unconditional, that is to say without any terms 
of any kind attached to them. 

o • : .. ,Y· '.: ,J 

I think that this COul,;CSSiOD was riahtly made 
for, where a statute requires the Court, in a 
specified situation, to make an order of a 
particular kind. the Court can. illleneral. only 
attach terms to such order if the statute gives it 
express power to do 50 . The situation under the 
1950 Act was that'. 28 expressly gave the Court 
power to attach terms to various kinds of 
orders, including orders made under s. 4(1), 
while providing that the Court should not baYe 
the same power in relation to orders made under 

\

s. 4(2). The situation under the 1975 Act is that 
no power to attach terms to orders for a stay is 

· expressly giYen, and I do not think that any such 
power can be implied. .. 

Counsel for the shipowners contended, as 1 
indicated earlier, that the question whetber, 
upon a stay being granted, the ship should be 
unconditionally released, was concluded in the 
shipowners' favour by the previous decisions of 
this Court in The Cap Bon and The Goldtn 
Trad ... Counsel for the cargo-owners did not 
accept that Ibis was so, because the present case 
WIS, be said, distinguishable from Tht Golden 
Trader; If be was wrong about that, however, 
he feU.back on the submission that the two cases 
were wrongly decided and ought not to be 
fnl1ol\'ed .(~ ' , I . r . 

(1978) VOL. I 

. , 
In considerin, tbese matters it is, 

necessary to distinguish between two 

the problem. lbe first aspect~~i:~s~~~~t~io~= 
wbich I expressed in The C 
in 1M Golden 7'rrltkr, 

or. to put the same 
, to attach to any order 

rel,:as<' of the ship, as distinct from 
the order for the stay of the action, a term 
relating to the provision of such alternative 
security. ':~!.: " _ -: , : ... ~ ... ~ 

1 shall refer to these two aspects of the 
problem as ' the jurisdiction point and the 
discretion point respectiydy. . . 
1MJ'urisdictionpo;nt -,' ," \ ': ' .... ~. r , ~L 

The coDclusion on the 'jurisdiction ' point 
which I reacbed in The Cap Bon and followed in 
The Golden Trader was, from the point of view 
of what I believe that the law on the matter 
ought to be, as distinct from what I felt obliged 
to hold that it was. an unsatisfactory 
conclusion, .' ~ '\ 

1 say this for two reasons. lbe ftnt reason is 
that I think that, quite apart from iLoy 
International Convention relating to the matter 
to which the United Kingdom is a pany, the 
Court should hlye power, when it aranu I stay, 
on the ground that the dispute should be 
decided by another tribunal, of an Iction in rem 
in which security has been obtained, to retain 
such security to satisfy any judgment or award 
of the other tribunal. When the arant of a stay is 
disaetionary, as in domestic arbitration ca.scs, 
foreign jurisdiction clause cases and vexation 
cases, the Court can let round the lack of such 
power, and has in practice got round it, by using 
the alternatiye security method. It would, 
however. be more satisfactory, in my view, even 
in those c:a.ses, to use the retention method, 
which is both more simple and direct, and whicb 
is, I believe, . commonly used in other 
jurisdictions. " . 

lbe second reason ·is that art. 7 or the 
Brussels Arrest ConYcolion, to wbich the 
United Kin,dom is a party, contemplates that a 
Court, whicb stays an action on the around that 
the dispute sbould be decided by another 
tribunal, will have _ to retain lilY security 

~rr·· " , "," "J\ .. Ji '! ... ~ , 
, .. , \ ". ,'I' ~ -t .. ..;: \ ~ ... .. 0{ 

_~':.~~ ,!" i;r.. , ....... ' ~' .... .,. ...;.:~.~ :.... 'Q, ..... . ,. I ' w ._' . , , " . .. " .. _ ...... 

, -

, . , , , '. 
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.' 

 
United Kingdom 

Page 13 of 19

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



, 
-

.­-

, , . 
SS8 

(1978) VOL. I) TIle ·'Its. k" [B J ",. ' 
. . I.ANDON.. ". • 

obtained in the action ' for lhe . purposes 
mentioned above. I drew attention to thi. fact, 
as I said earlier, in tbe course of my judgment in 
Th~ Gold~" Trader. I further thought it rigbt to 
point oul at the end of my judgment in that case 
that, if the view on the jurisdiction poinl which 
I had formed was correct, this Court did not 
have . the power which the Convention 
contemplated that it would bave, and this was a 
situation which could not be resarded as 
satisfactory and which it would be desirable for 
Parliament to remedy. '.' " '"' . , 

I have said thaI Counsel for the car,<K>woers 
;ubmittcd. by way of alternative argument in 
support of his case, that tbe opinion on the 
jurisdiction point whicb I fortned in Th~ Cap 
BOil and followed in Th~ Goldm Trader was 
wrong. In view of that submission I have 
reconsidered carefully tbe reasons which led me 
to form that opinion, and it will be apparent, 
from the observations which I have made 
above, that I should be in no way reluctant to 
change it if I were persuaded that it would be 
riabt to do so. Having re-<:lWIlined the whole 
question, however. I remain of ' the same 

r. opinion that, without some statutory authority 
which does not unfortunately at present exist I (although it could, of course, easily be given), 

I the Court has no jurisdiction to use the 
t retention method, that is to say to retain 

security not for the purpose of satisfying a 
judgment or settlement in the action ~in which 
tbe security has been given, but to satisfy tbe 
judgment or award of another tribunal. 

The discretion point ." . 
There was a cootroversy before me as to what 

Th~ Gold~n Trader actually decided. For the 
shipowners it was said that it decided that, in 
every case where the Court grants a mandatory 
stay of an action in rem in which the ship 
proceeded against has been arrested, it is bound 
also to make an unconditional order for the 
release of Ihe ship. If the case decided thaI, and 
decided it correctly, then it follows that the 
shipowners in this case were entitled, as at July 
28, 1977, a1on, with a stay of the carg<K>wners' 
action, to an unconditional order for the release 
of the ship. j. 

For the carg<K>wners it was said that the 
decision in Th~ Goldt" Trad." that the 
shipowners were entitled to an unconditional 
order for Ibe release of the ship, was related to 
the finding made by the Court in that case, that 
in all probability the stay would be final and 
that there would therefore be no judgment in 
tbe action to be satisfied. In these 
circumstances, the decision left open the 
question whether, in other cases where it .was 
shown tbat Ihe stay might well not be final and 

, . Ihere might "'fP.,!,erefore.still,be a judgment in 
• . .1 -4 ••. • j . . .' . ... . I: • . • .:..... ,- ,,__ • 

the action io be satisfied, lhe Court miabt Dot 
be' justified in keeping the ship under amsI or . 
only releasing ber subject to a term for the. 
p'rovision of alternative security: Alternatively, 
If the case laid down tbe general rule which the 
shipowners said il did, it ·was to this extent at 
lcastwrong. "ff~ ';"j:'" '", _ ... ' ~ f'- .· . ..... 

.. ... • _j-"" • 'j..l .J. ,~ ... ~~J"'" ... ~. '.4,/, 
· The ~eI.vanl p;'iaae in my P';dgm.nI ·ln '1k 
GoId~II Trad~r, which is at pp. 38S and 359~ 
reads as follows; .,.,. :, .. -. 

, ,..., , .J',~..,' . " , I .. 

<> In theory I ' do not .ee wby, ' if If Is· 
appropriate to use the alternative secwity 
method in non·protocol arbitration cases, : 
foreign jurisdiction clause cases and veution 

• cases, wbere Ibe grant of a .tay is 
: discretionary, it should not also be'.. 

appropriate to use it in protocol arbitration ' 
cases, where the grant of a stay is mandatory, . 

· even if the procedure employed foi the · 
• purpose has to be slightly different. On 
. further examination of the point, however', I ' 

think that protocol arbitratioD cases must, in 
this respect , be treated differently. ' .• y .. . . ,... ~ 

Counsel for the defendants argued thaI to 

, , 

I attach a term for the provisioD of alternative 
security to tbe order for release, while .not 
offending against the letter of seCtion 28.of 
the Act of 1950, would offend against its 
spirit. While this may be the rigbt way to put 
the matter, I should prefer to put it 
differently as follows. The starting point, if 
Th. Cap BOil, (1967) I Lloyd's Rep. 5-43 is 
righI, is that the Court can only retain the 
security to " 'I 

shonly, if there is a stay, there must, a 
necessary consequence, be a release. In cases 
where the Irant of. stay is discretionary, the 
Court can refuse a stay unless alternative 
security is provided. The defendant then has ' . 
to choose between having a stay subject to a 
term for the provision of sucb security and 
not havina a stay at all. If he chooses the 
former, then, subject to his compliance wilb 
tlte term, he gets both a stay and a release; if 
he chooses the latter, he gets neitber. By 
cODtrast, in protocol arbitration cases. where 
Ihe arant of a stay is mandatory, the Court 
cannot refuse a stay unless alternative 
security is provided. It is bound to grant a 
stay I.n any event and. since release is a 
necessary consequence of a stay, it is boUnd 
also to arant a release. " " ~, f. +-:- t, 

. [- The underlining of the words:-... · • , 'so 
tbat there will, in all probability alleast, be no 

, 
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BRANDON, J.J 

judgment or compromise to be satisfied" is 
mine.) ..... '. ~ ': ',~. . ... 

I can weU und .... ~d this passage beinl read 
as meaning that, in all cases where tbe stlY of an 
action in rem is mandatory, the security 
obtained in it must be unconditionaUy released. 
It was, however, Dot necessary for me to 10 so 
far as that in order to decide the case before me, 
and the words underlined sbow that my views 
were being exprcssc:d in relation to a case in 
wbich in aU probability tbe stay of !be action 
would be final and there would tberefore be no 
judgment in the action to be satisfied. In tbese 
circumstances I think that Counsd for the 

, =g<H>wners was rigbt in saying either that the 

I case left open the question as to what order 
sbould be made in other cases in wbich it was 

I 
shown that the stay migbt wen not be fmal and 
that there might wen therefore still be a 
Judgment in the action to be satisfied; or 
alternatively that, if the case did not leave that 

. question open, it ought to have done so and was 
to that extent wrong. 

t On the footing that the question' is an open 
l one, it was suggested for the shipowners that a 

party to an arbitration agreement should be 
neated as having, by entering into such an 

\ 

agreement, abandoned the rights whicb he 
would otherwise have had to security for any 
claim covered by the agreement. 

l ido not accept this proposition at aU. The 
cboice of forum for the determination of the 
merits of a dispute is one thing. The right to 
security in respect or maritime claims under the 

. Admiralty law of this country is another. This 
elistinction has been recognised and given effect 
to by the way in which the Court has exercised 
its discretion in foreign jurisdiction clause cases 
and vexation cases, in which it has either treated 
the plaintiff's right to security as a material 
factor in refusing a stay: Th~ Athen« and TIre 
Fehmarn above, or else has only granted a stay 
subject to a term for the provision of alternative 
security: The Ele/theria and The Atlantic Star 
above, anel more recently The Make/jeff, [1975) 
} Lloyd's Rep. 528; [1976)2 Lloyd's Rep. 29. 

If this distinction between choice of forum on 
the one hand and rigbt to security on the other is 
recognised and given effect to in foreign 
jurisdiction clause cases and vexation cases, I 
cannot see any good reason why it should not 
equally be recognised and given effect to in 
arbitration cases, whether the grant of a stay is 
discretionary under s. 4(1) of the 1950 Act, or, 
as in the present case, mandatory under s. 1(1) 
of the 1975 Act. . 

I would stress again in this connection also 
that the distinction in question is clearly 
recognised and given effect to by tbe Brussels 
Arrest Convention. . \ 

, , , 
<, . 

, . . l~r':: 
1.1' 

" ;~ . ....... 
$59 

(1978) VOL. 1. 
., 

The process by which property, which bas 
been lawfully arrested in an action in rem, can 

, . ~l 

J' ~.:., :1 .• '. 

be rdeased at the instance of the pany 
interested in it, is the making by the Court of an 
order for the issue of a release under R.S.C .• 
O. 75,· r. 13(4). That rule provides, so far as 
maUTial:- ) . ~ 

A·rel ... e may be issued It the instance of a . 
. pany interested in the property under arrest if 

the Court so orders. . . ' , 
That rule, as I understand it, gives the Court a 
discretion, when an application for an order for 
the issue of a rdease is made, whether to make 
such order or not. The discretion so given is, so 
far as tbe terms of the rule go, unfettered, but it 
must, Uke any other discretion, be exercised 
judicially. ',. <" . ~ •• 

, There is nothing in s. '1(1) of the 1975 Aci 
which obUges the Coun, whenever it grants a , 
stay of an action in rem in which secwity has 
been obtained, to make an order for the 
unconditional release of such security. Nili- did 
s. 4(2) of the 1950 Act, now repealed. impose 
any such obligation. That being so, I think that I 
it is a matter for the discretion of the Coun, 
acting under the rule referred to above, what 
order it should make with regard to such 
security. and tbat the way ia which it exercises 
that discretion must depend on the 
circumstances in each panicular case. . 

G f, on the one hInd, the case is one wbere in 
all probability the stay wiD be final and there 

• 

• 

I '. 

will therefore never be any j\ldgmcnt in the 
action to be satisfied, the Court should e.ercise 
its discretion by releasing the scc:urity 
unconditionally. as was done in 11r~ Golden 
Trader. If, on the other band, the case is one 
where the stay may wen not be rmal and there 
may weU therefore stiU be a judgment in tbe 
action to be satisfied, the Court should .. ercise 
its discretion either by refusing to release the 
security at all, or by only releasing it subject to a 
term that the defendants shall provide 
alternative security for payment of any Iward in , 

j .(f 
I 
t 
I· 

the arbitration, '.' ~ . .. . ~ ... 
On this view of the law it is necessary to 

consider, in relation to the facts of this 
particular case, whether in all probability the 
stay will be fmal and there will therefore never 
be any judgment in the action to be satisfied, or 
whether the stay may weU not be final and there 
may wen therefore still be a judgment in the 
action to be satisfied. 

It is in this respect tha~CoWISCI for the carlO­
owners contended that the prescnt C3SC was 
clearly distinguishable from The Goldell 
Trader. There was, he said, ample evidence to 
show thai. if the carl<H>wners obtained an 
award in respect of the fuU amount of their 

,. ., 
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. ~. 

'clalni, the shipowners mi&ht weU be unable to 
satisfy it, even if aU available stcps to enCorce 
the award were taken. In that event the carlO­
owners would be entitled to have the stay of the 
action removed and to obtain a judgment in rem 
aaainst the shipowners in it. That judament 
would, however, be wortbless unless there were 
security still available apinst whicb it could be 
satisfied. Justice to the caraO-<lwners thereCore 
demanded that the Court should eitber, as at 
July 28, 1977, have kept the ship under arrest to 
serve as such security, or alternatively should 
only have released her subject to a term that the 
' hipowners provided alternative security to 
atisfy an award in the arbitration. . J •• 

• j.', f 
~ Counsel Cor the shipowners contended that it 

was wrong to suggest that, if an award should 
be made against the shipowners and they should 
be unable to satisfy it, the cargO-<lwners would 
tben be . in a position to have the stay of the 
action removed and to obtain a judgment in rem 

r 
in it. It was wrong, he said. because, once an 
award was made, the ca.rgo-owners· cause of 
action would become merged in the award and 

. would therefore no longer be available to them 
for prosecution in the action. In ' these 

H circumstances the whole argwnent for the 
cargO-<lwners broke down, and the whole basis 
for keeping the ship under arr .. t , or only 
releasing her subject to a term for the provision 
of alternative security. disappeared. ~ . 

This contention involves a consideration' of 
the taw of merger in relation. firstly. to arbitral 
awards, and, secondly, to causes of action in 
rem. I am prepared to assume •• witbout finally 
deciding. that, just as a cause of action in 
personam which is adjudicated upon by an 
I;nglish Court meraes ' in the judgment of that 
;ourt, so also a similar cause of action which is 

- adjudicated upon by an English arbitral 
tribunal mera" in the award of that tribunal. 
That is the view which is expressed in Spencer· 
Bower and Turner on Res Judica~ 2nd ed., 
1969, at p. 362, and it appears to be supported 
at least by Gascoyne v. Edwards, (1826) 
I Y. & Y. 19, and possibly also by =tain other 
cases to which I was referred. t-

. It has, however, been beld that a cause of 
action in rem, being of a different character 
from a cause of action in personam. does not 
merge in a judgment in personam, but remains 
available to the person who has it SO long as, 
and to the extent that, such judgment remains 
unsatisfied. The Bengal, (1859) Swab. 468; The 
John and Mary, (1859) Swab. 471; TM Cella, 
(1888) 13 P.O. 82. See also The Sylph. (1867) 
L.R. 2 A. & E, 24 (a1thougb this may have 
turned partly on an expr .. s reservation made in 
the submission to arbitration concerned) and 
Yeo v, Tatem (The Orient), (1871) L.R. 3 P.C. 

-.J' 

... '; t, .: 

,. ",... ~ I ... • • 

696. The situation must, In my view; " 
5&IIIe in the case oC an arbitral award, which is ", -
likewise based on. cause of action in perscmam. k'~ < 

:, It 'was arlu'" for the shipowners that· this .;' 
exception to the leneral rule of merger appliiil .. 

. only wben the cause of action in rens was: . 
founded on a maritime lien, which the c:aij.,..,: ''''. -
owners ' claim in the present case is not. Tb ~ '..; 
fllst two cases referred to above, The BmgtZl - , .. ' 
and TM John' and Mary, were " certainly !.. . . 
maritime lien cases, the claim in the former o;J 

heiRa for w .... and In the latter for damage by 
collision. But the observations of Sir Jam .. 
Hannan, P., in the third case, The Cella, at . . , 
p. 8S related to a c1aim for repairs and "". ,oO 
necessaries made under s: 4 of the Admiralty 
Court Act, 1861, in respect of wbicb . the 
plaintiff had no maritime lien, but only, like the 
cargo-ownen in the present case. ,a statutory 
right of action in rem. I cannot see any acod "" 
reason in principle for distinguishing in this _~;. 
respec:t between a cause of action founded on a -
maritime lien and one fOUDded on a statutorY . ,_ 
right in rern. It appears to me, tberefore, boch . 
on principle and authority. that the distinction ';--- l ~ .... 
suggested is not a yalid one. '. I, K ~ ~ ..... _~~t~ ~ ~~; .,. .. 

• . : I ,~ lo ~ • .<¢:J; t> 
The result is .that I accept tbe. arlUmcllt· .,~r ~. tl 

Counsel for tbe carlo-owners that, if an award I" . 
should be made against tbe shipowners and they \100 . 
sbould be unable to satisfy it, the cargo-<lwtien 
would be entitled to have tbe stay of the action " 
removed and to proceed to a judgment in rem in 
't . I • f~"4 
I. t.· '. l"t~..·" '('!Jlt' ':'t' .. 

I eumined earlier, in relation to question (2), . 
the financial situation of the shipowners and the 
position of the club in the matter. As a r .. ult of ' " 
that examination I have DO hesitation ilL ', '" 
concluding that this is • case in which, if the ... 
cargO-<lwners should obtain an award in r .. pect 
of the fuU amount of their claim, the . • 
s/tiWW!!ers mi&l!t ~U be !I!JjI.b~ to satisfy it, er 
eilli<rtlll,iiisOlvesorthrOUih the medium of the 
club. It foUows, 'oif'liiY-YleWUtat-a: cause oC I 
a'diOn in ran does not. as a matter of law, , ~ u 
become merged in an arbitral award, that this is ... ' 
a case where the stay might well not be final and 
there miabt weU therefore stiU be a judgment in ...... 
the action to be satisfied. , ' ; ::; ... "' ·~.,;·,r 

In tbese circumstances, applyiiig the . . 
principl.. for the e.ercise of the Court's f - • 
<lisaction which I concluded earlier were the 
right principles to apply, I consider that the 
Court ought in this case to bave exercised its -
discretion, as at July 28, 1977, by either keepina 
the sbip under arrest or by only reIeasina her 
subject to a term for the provision of a1ternatife 
security. I ~" ,. ~ • ',: ~ ._': 1"~ ;" 

It foDows ~t I ~.wer qu .. tion (3) bi saying " 
that the shipowners were nOl entitled, as at I . , 
July 28, 1977, along with and consequent on the . 

•• < . . , ........ -""''''''''' ~.:.' '1. ". .. .,.,. ....... i ' .. ' • • ;.. . ... il?'l .,! 
~'*"""-'...,..:.> . ~..... ; " .:.; 
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I slay of the action, to the unconditional release COurt · by s. .5 of the . Supreme COurt . of 
oftheshipfromarrest. ' •••• , •. , Judicature (Consolidation) ' Ac:t, 1925, . is . 
(4) ' q, as at july 28, 1977. 1M shipo"";en wrr required to justify tM extension of tbe M.rrvll . 
till/lied 101M ufICOMiliOllll1 rrlmsr O/IM ship injunction procedure. If such specific autliorilY 

, from arresl, wrrt · Ih~ ""rr<H>wn= ·Ih.,. is required, bowever, .1 lhink thaI il Is 10- be 
tlllilled, by way 0/ al_fivt stt:llrily /0' IMir found in ' s · 12(6) of the 1950 Act. whicb 
cl4im, 10 a Marrvll injunctio" ill resP«l o/Ihe provides so far as material:- -

' ship? • ,.: ,~, .;";: The High Court.shall hav~ f;;r lhe p~se 
-'. This 'further question only arisOS' if ' I";; .' of and in relation 10 a reference, tbe same 

• '" wrong on question (3). ;.: .... .. ;. ;-= ': : y. . powers of making orelers in respect of.!:.{O 
. The power of the High Courtlo grant Marevil ,:' securing the amounl in dispule in the 

Injunclions under s. 45 of Ihe Supreme Court of reference; . .. (h) inlerim injunctions •.. as it 
• Juclicalure (Consolidation) Act, 1925. has been ~:~~~ the purpose of and in relalion 10 an 

established by a series of recent decisions of the • "~!O ",:; '-... " r. ~ 
" Court of Appeal culminating in Rasu Ma,itima As I mentioned earlier, It was arlued for the 

.v: Ptrillmilla, [1977] 2 Lloyd's Rep. 397; [1977] chanerers in TM Golde" Tl'llder Ihal s. 12(6)(0 
~ . W.L.R. 518.; Further lhe House of Lords, above gave Ihe Courl power to arrest a ship in 
while reserving the queStion of tile correctness order to secure the amount in dispute in an 
of these decisions. was prepared to assume the arbitration onte such arbitration had been 
exiStence of the power, in principle, for the commenced.. Counsel ror the car.~wners in 
purpose of iis decision in Tht Siskina, (1975) the presenl case wenta slagefurther and aijued 

r LlOYd'SRep I ' (1977)3 W L R 818 lhal the provision lavelhe Court power;,lO do 
;. . ' . . ' . . • ,. this nol only once lhe arbitralion concerned .... d 

,'r, A Mareva injunction is Iranted in' a case been commenced but also in anticipation of its 
where a plaintiff has brought an action here commencement. • ',;t. '.. _.. • l .... .r-1 
againsl a foreign defendanl, and Ibe laller has I was unable to a~t the basic ar~'nienl 
moneys or chattels within the · jurisdiction -.....-
which, if he were nOI prevented from doina so, with reaard to s. 12(6)(0 pul forward fu •• the 
he would be free 10 remove OUI of the charterers in Th~ Golden Tradu, bec8uie il 
jurisdiction before Ihe plaintiff could bring Ihe appeared 10 me that, on the true construction of 
action to trial. and, if successful, obtain and , that provision, it did Dot cover tbe ar~tini of a 
enforce a judgment against him. . .,. ~,,' ,'L ship, or tbe keeping of a ship Wlder arrest, in 

•• ~ '. ~1,. , the exercise of the Court', jurisdiction in rem at 
. ' The injunction lakes the form of an order aU. The provision refers 10 lhe power of 
resuaining the defendant , by himself his "matins orders in ' respect of securing the 
servants or agents , from sdling, disposing of or amount in dispute". This did not seem to me to 
olherwise dealing with such moneys or challeis be approprialelanauaae 10 describe the process 
or from removing them out of the jurisdiction, of arrest In an action in rem, because such arrest 
'usually until further order. Its purpose is to does not result from the making of any order by 
ensure thaI, if Ihe plaintiff succeeds in the Ihe Courl, bUI from Ihe parlY concerned himself 
action, there will be property of the defendant causina a warrant of arrest to be issued-under 

• available here out of which Ihe judgmenl which R.S.C., O . 7S, r. S, subject 10 the requirements 
\..Ihe plaintif f obtains in il can be satisfied. of thaI rule. The mailers to which Ilhoughllhe 

On the footing Ihal the procedure is available provision did relale were the Court's powers of 
to provide a plaintiff, in a case wbere no securing amounts in dispute in various other 

; i Question of arbitration arises, with security for ways, for instance by making, orders under 
any judgmenl which he may obtain in an action, R.S.C., O. 29. r. 2(3) and r . 6.. . ' •.• ·t'· t· • 
I see no good reason in principle why il should I still think Utal s. 12(6)(0 does not cover the 
001 also be available 10 provicie a plaintiff, arresling of a ship, or Ihe keeping of a ship 
wbose aerion is being stayed on the application uncler arrest, in the exercise of the Court's 
of a defendant in order that Ihe claim may be jurisdiction i1i rem. II follows thaI I am equally 
decided by arbilralion in accordance wilh an unable 10 accepl the extended argument as, IO 
arbitration agreemenl between them, wilh the effect of thaI provision pUI forward for the 
security for the paymenl of any award which Ihe cargo-owners in Ihe presenl case. The point 
plaintiff may obtain in the arbitration. I have involved in the extension itself, however, is a 
further been informed by Counsel that the separate one. andlshall return to ilshortly. ... " 

• 

~. Commercial Court has granted injunctions on . A1thouah I cannot, (or .the reasons which I 
Ibis eXlended basis in a number of unreported bave given, aa:epl that s. 12(6)(0 covers Ihe 
cases. . .. ,. c' t:;" .. 1..' ",,'; 0;. , ~i..~ arresting of a ship. or the keeping of a ship 

. . I doubl Whether specific slat~t~ry 'authoritY: uncIer arrest, it appears 10 me thaI, bolh 
, :.beyood Ihe ,eneral authorilY conferred on !be s. 1~6)(0 and s. 12(6)(h) cover the arantinlof a ":.0 
~..:.; '': r' ." .~.:.!;f:" .•.••. .~.;IA~r-.:t~· ~. ;., ~ ,.t., ;',:;, ,-t 1 I.... G. ..... ,. ... ..- t:~- "'T.,- ~ ~l ~ ~' . #>' , • • _~I't.:" ~", ""'-= ..... ...,~ .......... r: J I. ~ ~. "~" l .f .h""'''''''..,,;. .. · .:iIl ......... .di:~!>oII,,· .. -~iW/.'""1 
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.. \ ~ • t f.;, 
Marrva injunction, and 10 give the Court the control and effective ' enforcement or bir 
same power to grant such an injunction for the detention provided by sncb cuatody would not .. 
purpose Df and in rdatiDn to an arbitratiDn as it be available. lbe detention or the ship mlabt 
has for tbe' purpose of and in relation to an furthes .. eate an obstruction ' in a ' port OJ'I " 
action or matter in the Coun. • ~. '..... ' dsewhese to the prejudice of a pon authority\,( , 

. '," th bird ' " ' " • M to . the question whethes me COun 'can 0 es 1 parties" ,', ,'. ;-•• ; -\1:;::- ':-. ,I , Ii 
exercise such powes' not only' once the ' I ~ lio nOl fmel" these arpments at aIe '~ ... 
arbitration concerned has been commenced but convincing. M ' regards the ftrst and s~ ~, 
also in anticipation of its commencement, it is arguments, il is to be observed tbat the-
to be observed that R.S,C., O. 29, r. 1(3), lives shipowners entaed , an uDCOnditiODal 
the Court power to grant interim injunctions, appearance to the carg(H)Wocrs' action, so that 
for the purpose of and in relation to an action it is not only an action in rem spinst the ship 
or matter in the Coun, before the writ or but also an action in personam ",ainsl tbesn . 

. iinating summons by which the cause or lbe rights liven to the plaintiffs by the Supreme 

.. 
. tter is to be begun has been issued, and, in Coun of Judicature (Consolidation) Act, 1925, 

such cases, to impose terms providinl for the and the Administration of Justice Act, 1~6, are : ' 
issue of the writ or originating summons, cumulative, not alternative; see particularly ~ . 
together with such other terms as it thinks fit . • , 1.43 ofthe 192~ Act. lbat heinl so, I cannot see ... · ,. 

It follows, in my view, that the Court has why the circumstance that the carIO-<>wners .. ' " 

\

power under s. 12(6)(0 and (h) to "ant a cannot (if it be the case) maintain security ror ' .­
Mareva injunction fDr the purpose of and in their claim by having the ship kept under arrest 
relation to an arbitration which has not yet been by the Court in the exerci$C 01 iu jurisdiction in'"; " .. 
'tOmmenced, and to do so subject to a term rem should be a reason why they should nOl be .<- -

, ,j>roviding for the arbitration to be commenced entitled to obtain alternative security for their ' 
within a specified time, tOlether with such other claim by means of a Marna injunction rdating ;" 
terms, if any, as it thinks fit. . " , to the ship "anted by the Coun in the exercise." '; ' I 

• Various arguments were advanced for the ofitsjurisdictioninpersonam.Ontheconuary, " , " ~ 
the fact that they are unable, in thei .. efforts to'o ' , 

lhipowners a&ainst the application of the ensure security for their claim, to use one of the " _. " 
- procedure of Mareva injunctions to 0 ships. two methods potentially available for tile '0 -; 'I 
> ~s it was said that, because the , < . purpose, seems to me to afford a very ,ocii! • ,l 

, fotu.~':;:~~~f~J~ti~ td"!;i:~~:'a~~-:~ ~~~~ why th~ )S~Oul, d ,~. pemu" •• ~tted,)~, \ -" .,r." ~,,""" ,.,,:;' 
rem, it impliedly excluded ships from the - - . - ~ , 
categories of chattels in respect of which a lbe questions of • plaintiff obtainin& a '" " 
Mllreva injunction could be &ranted under s. 4' Mama injunction' in respect of seve:railhipa. or . _ 
of the Supreme Coun of Judicature of combinins an arrest of one ship in '.'" 
(Consolidation) Act, 192~ . If that were not so, proceedings in resn with the obtainina ora 
It was said, a plaintiff with a maritime claim MIlUlIQ injunction in respect of one or more ~ ... 

, Jht obtain a Marrva injunction in respect of other ships in proceedings in personam, do not ' l ' 
\wo or more ships, or proceed in rem against arise for consideration in this case. 1 would, ' .: 
one ship and obtain a Mar~a injunction in however. just say that the prospect of a plaintiff 
respect of one or more other ships, and by these beinl able tD obtain sevesal kinds of security 
means obtain security for a, laraer amount than cumulatively in respect of the same claim, if the 
he c:ould by proceedins in rem against a single size of such claim justifies it, is nOl one which , 
ship (which was all he was allowed to do) under fills me with any consternation or dismay. ' I . - : 

the 19~6 Act. ,,.;4;'~;' M regards the third argument, I do not thini.: ,";, 
Secondly, itwassaidthat, if a plaintiff was in that the fact that the ship will not be in the ' . , 

the CIil'liCuIty that he was not entitled, in a case custody of the Admiralty Marshal is of any . 1< 
like the present one, to ensure security for his particular sipificance. The Court srants -
claim by having a ship kept under arrest in the mjun~ons in the expectation that they will be . 
exercise of the Coun's jurisdiction in rem, he obeyed, not disobeyed, and a Mareva ' 
should not be allowed to get round that injunction rdating to a ship does not differ in ' , 
difficulty, and achieve substantially the same principle, so far as enforcement is com:crned, ' " I 
result, by obtaining a Mareva injunction from a similar injunction in respect of any other 
relatins to the same ship. ," " , moveable chattel. AJ to third parties, if t!Iey '0'" 

lbir<!\)(...it was said thai the grant ·of -a Ihouldbeadverselyaffeuedbytheinjunction,l I 
MdreViiinjunction in respect of a ship gave rise, think that they would be entitled to intervene in ~, 
or might well sive rise, to a numbes of the proceedings in ~rdes to . protect their '~', I 
inconveniences. The sbip would not be in the JDtera, ts. .." ; ,,'~ .• ::<. ~ ~ I,~!i 1.J. '.' .4, i 
custody of the Admiralty Marshal, 10 the . The result is tbat ,I approach ibis ~ua: ' on ~";::, . 

. '~ :.. ,. . .i" .. ,', • . / ':' ~ I.:, : .. .... __ -'(' .. ~ ~_c..~. .:'1-"',. ~'''r.'' -,..,.,k ••. 
~.""''7A'"'''''''' ,' . ... .' ... '" . J!; • : ... ~'\( ~ t."" .. ", ... , 
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the basis that the Court had power, as at July the' four 'maln 'questions whicb were arjued ' 
28, 1977, to srant a Marrva injunction in this before me. The result of my answers to 
case, and that the only question is ~hether, in questions (I) and (2) is that, on the shipownirs' 
the words of s. 4' of the Supreme Court of adjourned application in the carso-owDerS' 
Judicature (Consolidation) Act, 192', it would action, there must be an order for a stay' of the 
bave appeared to the Court just and convenient action. The result of my answer to question (3), 
to do so. That would bave been a matter for the or, if that is wrong, of my answer to question 
discretion of the Court, baving regard to tbe (4), is tbat, on the originating summons issued 
particular circumstances oftbe case. ' by the sbipowners and the club, there mUll be a 

Considering tbe matter as' ai July 28, 1977, declaration that the club is not entitled to the 
there were two strona points in favour of return and cancellation of its of 
sranting a Marna injunction. The first point undertakins· 
was that the COfS(H)WnerS bad a very strong 
prima facie case in support of their claim. The 

{ second point was that, if an injunction were Dot 
~... granted, the car&o~wncrSt assumin. that they 
. ' obtained an award, misbt well be unable to 

.' recover more than a comparatively small part of 
it. I bave explained earlier why each of these 
matters should be so and do not need to do so 

. ,. again here. ,, !t.. . , .... . .. ~ . ;.~ ." ~ 
.... ~ 17_ \·.(\ l .... \ ;r.~'. ; .... r--. 

There was one ' apparently strong point 
apinst granting an injunction. It was tbat the 
ship was a trading asset, and that, if the 
shipowners were compelled by an injunction to 
keep her here, they would lose tbe benefit of 
trading her. The strength of the point is, 
however. apparent only, for we now kno~ that, 
since the ship was released, the shipowners have 

" not used ber for tr~dinS but have laid ber up in 
Greece without carrying out permanent repairs 
to her , [t may be said that this circumstance 

;,.. could not have been known in advance as at 
,... July 28, 197'7. The intentions of tbe shipoWDCI'S 
, ' at that time would, however, !lave had to be 

investigated, and it would bave been for tbem to 
prove that they intended to continue trading the 

' ." ship. They adduced no nidence to show that, 
~ -"\ whatever it is now known in fact happened, it 

was then their intention to do so. . .. ' ~ ;,.', 
l ' ,~," L • "'. 

" \ In any case there i5 a certain artificiality about the concept that, if a Marella injunction 
-, had been sranted, the sbip would have remained 

. ' here, for it is obvious from what in fact 
, bappened that the dub would have given a letter 
--;- of undertaking rather than have allowed their 
'. member's ship to be detained here indefinitely. 

- '0, Having considered all the relevant 
circumstances of the case, including particularly 
the main points discussed above, I sbould on 
July 28,1977, if it had been Gec:essary for me to 
decide whether to arant a Mareva injunction or 
not, have exercised my discretion by sranting 
such injuncti9n. subject, I think, to a tenn 

,,~ providing for the arbitration to be commenced 
within a specified time, ( ,,'l: ': .;:",,- r, • 

... ." ", • ' . _ .. -1 ' . .. ' 

. <;" ICfoUows that I answer question (<4) in the 
~'" I .erumative. .f! .\·.1 !.~: .. ~ f ~.~.!~~' . k. 

• I bave now exatnined and answered c8cb of 
~.~,. :,::r; • ~ f 
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