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- Before:

MR. JUSTICE BRIGHTMAN

a

LONRHO LIMITED .

COMPANHIA DO PIPELINEMOCAMBIQUE

RODESIA SARL (a cémpany incorporated

under the laws gf\Mdcambigue) Plaintiffs

THE SHELL PETROLFI/M COMPANY LIMITED

THE BRITZISNIT PETROLEUM COMPANY LIMITED

CALTEX (PETHOLEUM CORPORATION (& company
incorporeated under the lawas of the States

of Dhalaware, United Statea of Auurinn]

MOBIL- PETROLEUM COMPANY INC. (a company
dpcorporated under the laws of the said
State of Delaware)

COMPAGNIE FRANCAISE DES PETROLES (a

company incorporated under thes laws

of France)

GENTA (PVT) LIMITED (a company incorporated
under the laws of Rhodesia)

THE "SHELL" TRANSPORT & TRADING COMPANY LIMIT
EONINKLIJHE MNENERLANDSCHE PETROLEUM MAATSCHAPP
M.¥V. [a compnay incorporated under the

laws of the Netherlands)

CONSOLIDATEN PETROLEUM CO. LIMITED

PRICE'S PETROLEUM CO. LIMITED

SHELL RIONESIA (PVT) LIMITED (a company
incorporated under the laws of Rhodesia)
SNELIL. MODCAMBIOUE LIMITED

B MOCAMBTONUE LIMITANA (a company incorperate
under the laws of Mocambique)

MORIL MOCAMRAIGUE LIMITARA (a company

‘incorporated under the laws of Mocambigque)

CALTEX MOCAMBIGUE LIMITADA (a company
incorporated under the laws of Mncamhiqul]
SHEIL (PETROLIUM SUPPLY) CO. LIMITED

BP SOUTHERN OIL LIMITED

OPF SOUTHERN AFRTICA (PTY) LIMITED (& company
incorpeorated under the lawa of the Republic
of South Africa)

HP RHODESIA (PVT) LIMITED Unitsciipaoom
incorporated under thas lawvs FﬁgEHQﬂHBiF]
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(20) sSHETL AND PP (SOUTH AFRTCAN) PETROLEUM
REFTHNERIES (PTY) LIMITED (a company
incorporated under the laws of the
Republiec of South Africa)

(21) STANDARD OIL COMPANY OF CALIFORNIA (a
company incerporated under the laws of
the State of Nelaware, United States of America

(22) TEXACO INC. (a2 company incorporated under
the lnws of the State of Texas, United
States of America)

(23) caLTFX OIL (S.A.) (PTY) LIMITED (a
company incorporated under the laws of
the Republie of South Africa)

(24) MORIL OIL CORPORATION (a company \intorporated
under the laws of the State ufiw York,
United States of America)

(25) MOBIL OIL SOUTHERN AFRICA (PTY) LIMITED (a
company incerporated undsr\the llvl af tha
Republic of South -Afri

(26) MOBIL REFINING COMPANY(SOUTHERN AFRICA (PTY)
LIMITER (a.company ;pﬂqrﬁurnted under tha
laws of the Republic\of South Africa)

(27) MOBIL OIL SOUTHERN- BRHODESIA (PVT) LIMITED
(a company innn#;utatnd under the laws of
Rhodesial

(28) TOTAL. SOUTH FRYCA (PTY) LIMITED (a company
incorporated-under the laws of the Republic
of South /K¥rdica)

(29) sSouTH AFRICAN OIL REFINKERY (PTY) LIMITED (a

- company incorporated under the laws of the
. Repuhblie’ of South Africa)

MR, R.A.K, WRIGHT) J.C. and MR, G, LIGHTMAN (instructed by

MR,

Cameron Kemm Nordon, Benlian llouse, New Street, NDishopagates,
London, E:Xﬁ Lxs) appeared on behalf of the Plaintiffs,

P.E, WRNEPER, 0.0, and MR, G. LANGLEY (instructed by

Slaugh & May, 15 Basinghall Street, London, EC2V 5DB)
tgpﬁartd on bahalf of the lst Defendanta.

MR, &.B.H. DTI.LON, 9.C., MR. C. OLARKE and MR, J. SUMPTION

instructed by Linklaters & Paines, Parrington House,

%9/67 Gresham Street, London, EC2) appeared on bahalf

of the 2nd Defendants.

JUNGMENT
(as revised)

{Transcript of the stencotype notes of Tennyson & Company,
39 Epsom Road, Guildferd, Surray. GUl 3LA: telephone:0&4B83-68358)

L ]
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Page 2 of 16



- ‘

- - — - e S —— — -

| MR. JUSTICE BRIGHTMAN: In this action the Plaintiffs are Lonrho

Limited, a company incorporatod in Fngland and formerly known
a5 the London & Rhodesian Mining and Land Company Limited, and
its subaidiery, & pipeline company incorporated in Mocambiquea,
The Defendants are The Shell Petroleum Company Limited, The
British Pstroleum Company Limited and twenty-seven other oil
companies oand associated companies, .

The Plaintiffs seek to restrain the Daefandants from talking
part in an allerped conspiracy to supply fuasl oil tg-ﬁﬁhdn-il
contrary to sanctions imposed on Rhodesia and in Wr'#ach of a
contract betveen the Plaintiffs and soma of thae Dafandants,

The Plaintiffs also claim damages.

The gist of the Plaintiffs' claim is( that Shell and BP and
other oil companies, with intent to inﬁuku the Plaintiffs as the
owners of the Beira Pipeline, trau:qpﬁhl? induced the Government
of Rhodesia to make its unilateral declaration of independencs
on llth Novamber, 1965 by assupnfSwmges that oll would continue to
ba supplied even if the Beira Pipeline could not be used; and
further induced the rebel gavernment of Hhud;ail to prolong
UDI by continuing to supply /oil despite the closure of thes Beira
Pipeline, ¥ ;

The lppli:ntiqni'ﬁhfuru me are made by twe only of the
Gefendants, the Finray Defendants, Shell, and the Second Defendants
ﬁp, wvho =Zeck a atﬂy nf all pruneudings ngninnt thnm on the ground
—— et S e ——
that the cladma in thu action, as against thlm, nugnt to be
decided by\arbitration and not by litigation. Shell and BP say
that the Blaintiffs are bound, by agreement, to submit certain
diapu?ﬁ!:tu arbitration, such as this disputs, and they wish to

hgi@l#ﬁ- Plaintif{fa to such agresnent,
AS Tegpards the substance of tha pPlaintiffs' claim in the

iction, the court is not at present concerned in any way with

the gquestion whether the allefsations against Shell and BP are
fact or fancy. The charges made against them are of extreme
gravity, but they are not proved. No one has even started to
prove them. I am, however, bound to proceed, for preseant
purposes, on the basis that there is a bona fide issue to be
tried in the action.

I turn to the facts. ITn February 1962 the Federation of
Rhodesia and Nyasaland entered into an agresment with seven oil
companies whereby, among 3ther thingsa, pruvilié”medpqgi.njfﬂr the
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construction of an oil refinery at Feruka in Rhodesia. Theas
sevon companies include the irst four Nefendants, Shell, BP,
Caltex Petroleum Corporation (incorporated in USA), &and Mobil
Petroleum Company (alse incorporated in USA). Under the tarms
of the latter agreement, which I will e¢all "the Shipperat’
Agreement®™, Lonrho undertoock to conatruct and operate the
pipeline, and the seven participating oil companies undertock to
make use of the pipeline and not to use alternative means of
transport for the purpose of supplying crude oil t¢\tlle refinery
at Feruka. The o0il companies were reguired to quifbr the use
of the pipeline according to a formula  included\ in the Shippers®
Agreement, and very large sums of money arsSimwvolved.

Under Clause 26 the o0il companies wWere excused from
complying with the agreement, and frow waking the minimum payment:
there laid down, if prevented from wsdnr tha pipelins by
circumstances beyond their :untrnlt ineluding government
interference. The Shippesrs' Agrmnéegant provides that it is to
talkke affect according to En;ﬂiiﬁ law,

Clause 22(1), upon whigh /the applications befors me turn,
reads as follows: "All dlaims or gquestions arising nut.uf er in
connection with this ﬁiignmunt shall unless the parties otherwise
agree be referred ponaArbitration in London, each party appointing
its own arbitrator ‘asd tho arbitrators so appointed appointing
an umpire, In ghe event of the arbiltrators not agreeing to the
uppnintmant;ﬁfﬁaﬁ umpire within one month of their appointment,
then om the Cfgquest of either party an umpira shall be appointed
by the Prasident for the time being of the Institute of Petroleum
in tkd‘ﬁhitud Kingdom."

:Tﬁﬂ Plaintiffs say that it was an implied term of the
ﬁhfhpnrn' Agrnnm;nt that the oil companies would net do anything
tﬁit might cause the pipeline to be closed or wvhereby the oil
companies would be prevented from tendering oil for transport
through the pipeline. For present purposes I accept that such
an implied term ought to be read into the Shippers' Agreement.

If such a term ought to be implied, it would bes as much subject
to the arbitration claure as the axpress terms of the agreement.
The pipeline came into service in January 1965. On lst
June, 1965, as envisaged by the Shippers' Agreement, the pipeline

company and another compeny, which constructed and built thes

refinery at Feruka, adopted the Zhippera' Agre m-ﬁé%giz%qgml amern
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thereafter applied as if the refinery company and the pipeline
company had been original parties thereto.

Five months later URI occcurred. In Neccmber 196% sanctions
were impesed by the United Kingdom Government and it became a
criminal offence for a UK company to supply fuel to Rhodesia.
Doth Shell and BP are, of course, UK companies,

The Plaintiffs issued their writ in this acstion on Jlat
May, 197T7T. The statement of eclaim, which runs to over 50 pages,
Was sSarved on the naxt day., The Plaintiffa say thﬂﬁ*ﬂh-
Nefendants knew or ought to have known that the i;ﬁtliﬂn af the
Rhodesian government whether to declare UDI Hﬂﬁlifﬁi determined
or influenced by ita view whethesr nil sanctioms could be
effectively applied; that an unlawful rukimi could not survive
if o0il were not supplied; thnt UDI :aﬂlﬂ fiot be declared or
sustained without the suppnrt of the nil companies; and that UDI
was likely to involve the closure/of \the pipelines,

It is pleaded that before uﬁﬁ'fhn Nafendants conspired
torether to assure the povernmant of Rhodeasia that sanctions
would not be effective and (thaf oil would continue to be suppllied
despite the closure of tﬁn pipalint, tharesby causing or
encouragring UNL and inttietinF damage on the Plaintiffs thruugh
lesa of pipeline reveaide, It 1is further alleged that ths
Nefendants have qﬁn;inued to conspire together to supply oll to
Rhodesia and by Such conduct have prolonged the period of closure
af tha pipe;iﬁmi-wheruhy damase continues to be suffered by the
Plaintiffg/The conduct of the Nefendants, the Plaintiffs say,
amounts iﬁfﬁ breach ef contractual ebligationa under tha Shippars
Agrechent’ and alsoc to the tort of conspiracy. The Plaintiffs
claifm™as arainst all the nnfnndnqtn an injunction te reatrain

.ﬁhip from conspiring togother to supply oil to Rhodesia, an
‘,q{ﬁ;un:tinn to restrain them from acting in breach or participatin

in breaches of the Shippers' Agrecment, and damages under the
heads of breach of contract, unlawful interference with centract,
conspiracy and negligen:n; I

The first question is whether some or all of the claims of

the Plaintiffs againsat Shell and BP "arise out of or in connectim
with" the Shippers' Agreement. If so, they are subject to the
arbitration clause in the Shippers' Agreement. The action is
basaed on breach of contract as against some of the Defendants,

including Shell and BP, and on tort as againstUailed KiRgdonerendants
Page 5 of 16
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.En far as the Plaintiffs' cloimsagainst Shell and BP dre
baszed on allepations that thoy have acted in breach of the
gxpross or implied terms of the Shippers' Agrecment, it is beyvond
argument that such claims arise "out of" the Shippera' Agrecment
end are, therefore, within the arbitration clause, A gquesation can
only arise in relation to the claims apainat Shell and BP in tortc.
An arbitration clause is no doubt designed primarily to cover
claims for breach of contract. Whether it covers claims in tort
must depend on the wording of the clause. Thers ars(ndédt many
reported cases wvhere the point has been arguld:qzihi'rirat soems
to be Monro v Rornor lirban Nistrict Counecil, iiiﬁ ﬁ King's Rench

Division, 167, The arbitration clause in that case was in a fairl

common wida form and was expressad to :uvf?ﬂlnr dispute "upon or
in relation to or in connection with tppWﬁvﬁtrnnt“. The plaintify
claimed damageas for fraudulent miurqptgii;tltinn vhersby he was
induced to enter into the contractd ,This was held by the Court
ef Appeal to be outside the claush,Véo that a stay was refused.
The case was a somevhat spuniqi;gﬁ} because all the acts complaine
of were necessarily done prion to the formation of the contract
and the plaintiff nlaimujd{:tlﬁf the contract, and thercfore the
arbitration clause, Hg}dnéihand never had been binding upon him,

A stay was alsg\¢¥Pused in Nodio Publicity (Universal) Ltd,
v Compaegnie Luxnmbi&ﬁ?ﬁuiae De Radiodifusion, 1936 2 All England
Law Repeorts, T24."\ Put simply, there was an action by A against
B and C and a sounterclaim by B apainst A and D, B and D had
entered infe/an agency and services contract which contained an

arhitrq;iﬁﬁaélauua, In the counterclaim B claimed damages
nznin#ﬁﬂﬁfﬁnd D for conapiracy and arainst D for breach of contrac
Th-‘._, gomMEtract,;, according to the agreced translation Ifrom the French,

{ ;ézﬁrfﬂﬂ to arbitration “any disputes arising from the objects
N

reof*", It was hald that the counterclaim against D in tort
was outside the arbitration clause. The proceedings under the
counterclaim were accordingly stayed so far as the claim was in
contract, but were permitted to comntinue so far as thes c¢claim was
in conspiracy.
It appears that Woolf v Collis Removal Service, 1948 1
King's Bench Division, 11, is the first reported case in vhich a

clajm in toart was held to be within an arbitration clauae. A
remoaval and storage contrTact contained an arbitration clauses in

the following terms: "If the Cus:omer makss anyniedidngdepon or
Page 6 of 16

S



counterclaim to any c¢laim made by tha centractors, the sazms shall
in casa of differcence, ba roeferrcd ta the decisien of two

arkitrators". The defendants in broach of contract stored the

A plaintiff's furniture in a disused pipggery instead of in tha
warehouse apecified in the contract. The plaintiff claimed
damages for breach of contract and also for the tort of negligence.
. It was hald by the Court of Appeal thaot the claim was within
Ei the arbitration clause. "The arbitration clause in the preaent

casa i3, as to the subject matter of claima within imtﬂlnhit in
the widest possible termsa. That clause i1s not, in ﬁltml, limited
to claims arising 'under' the contract. Tt spealks )simply of
'"eluims.' This, of course,.does not moan that tht term applies
to claims of every imaginable kind. élniqM<ﬁM1ch are entirsly
unrelated to the transaction covered byl the contract would no doubs
i! be excluded; but we are of cpinion tmt, even if the claim in
negligence 15 not a claim "under tﬁu-bﬂntrnnt yet there 1a &
sufficiently close connexion betweer that claim and that
transaction to bring the claimewithin the arbitration clause,

aven though framed tn:hni:;liflin toert. A claim so framed was

| trreatod in IE ro Polomis 1nd§iurn¢=§, Héthy & Co., I.d. as falling

within an arbitration clduse in the contract." "“Treated"® nllﬁl,

I think, treated witHouwe. argument. .
Finally, in FL' *Tamianos™, 1971 2 Oueen's Bench Division,

El- 5883, there was & &hufterparty which contained an arbitration
cliuse. The ghdwterers thought that they had a claim against tha
shipowners, fyé breaeh of the charterparty and caused the ship to
' ba i.rrnsf:e;l! s sgcurity for the damages to wvhich they thought they
were enfitled. The shipowners claimed damages against the

F chartserers for the tort of wroagful arrest. The claim by the
:ﬁaﬁterer: to damages was plainly within the arbitration clause,

*%ﬁﬁ cwners' claim for damagoes for the tort of wrongful arrest

was merely, as it were, the reverse of the same coin because if
the charterers' claim for damages in breach of contract failed,

as it Aid, theo claim in tort necossarily succeeded., I rTead this

G; passage Ifrom the judgment of the learned Master of the Rolls at
| page 595: "The charterers arrested the ship so0 as to enforce
their claim. Their claim - that the shipowners had wrongfully
; stopped discharging the o0il = was certainly a ¢laim which arocsa
Hi out of the contract durins the sxecution of it. It was plainly

within the arbitration clauss. It had necessarlbijediingdomiecided
Page 7 of 16
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"b? the arbitrator. The arrest was simply the follow=up to that
claim, It was so closcely conneciod with it that the rightness ar

} wronsness of the arrest is also within the scope of the
arbitration." He added: "Il the claim or the iasue has a
| sufficiently close connoction with the claim under the contract,
! then it comes within the arbitration clause,”
| T-in the present cese the claims in tort have the closeat
possible connoetion with the Shippera' Agrscment. If~it ias
found that Shell and BY have complied in all raupﬁ?*sfulth the
| terms of the Shippers' Agreement, the Fllintif#téﬁig.hnva no
claims in tort against them, Thea acts nllu;pdhfn have baaon donsa
by Shell and BP in breach of the Ehippnrsfjﬁifi-muntlart the
aets upon which the claims in tort aru;hiig&,. Tha claims in bresac
'*i of contract and in tort, so far as Ehﬁf-l dnd BP arse concgarnsed,
march side by side. So far as T caf se¢e - and the contrary wvas
not explained by the Plaintiffs ﬂf{ﬁw;nr particularity - the
damages recoverable aFainst shﬁii and BP, if the alleged torts
are proved, cannot be more gpetensive than, and will be covered by,
D the dlmhﬂl{*?hi:h would, ghhuénh avent, be recoverable for breach

of contract, leaving n§£dhuﬁny different impact which the Limitati
Act might have upon fhe \two types of claim.

I, tnnr-rur-,;ﬁﬁid that the c¢laims in tort as well as in
controct againqthkhﬁil ond BFP are "glaims arising out of or in
E connection withh fﬁu Shippers' Agreemant, and so within The
nrbitration/cluuso,

' _ Hav;ﬁ!a:-ﬁéanhad that conclusion, I turn to the Arbitration
Act 1?3{. » Section 1 applies to any arbitration agreeament which
l doesspot come within the definition of a domestiec arbitration
F: u{ﬁ%ﬁmunt. The E?ipparsl ngraqmuﬂt dees not come within #Ent
‘gsgilnitiun because foreign corporations are parties to it.
| N Section 1(1) provides that if any party to a non-domestic

arbitratien agreement commeneécs lepgal proceedings against any
other party to the agreement, an application may be mads to the
court te stay the procecdings. The subsecticon continues: "and

the court, unless satisfied that the arbitration agreement is nul

and void, inoperative or incapable of being psarformed or that

G

[ there is not in fact any dispute between the parties with regard
to the matter agreed to be referred, shall make an order staying
[ 1]
T PERSAMLIANS, United Kingdom
Subsection (2) in effect repeals section 4(Fpge$ sine Arbiimt

Act 1950 in relation to 2 non-“omestic arbitration agresment.

I
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Fj'l-:’he affect of section 1 is to deprive the court of any
diﬁcrétinn whether a claim within a non-domestic aorbitration
Arremsent should be arblitrated oo Jlblinated. Unless T om
ratisflied elther that the arbitration agrcempnt is null and wvoid,
or that it is incperative, or that it is incapable of being
performed, or that there is in fact no dispute between the parties
| nwm compelled to order m stay. The scction is mandalory: aore
\ssociated Aulk Carriers Ltd. v Koch Shipping Inc, Bar Library
transeript, lst Aupgust, 1977, a decision of the Cnu1E:71 Appoal.

ord

Mr. Wright, for the Plaintiffs, relised on Hinooerative
which he said must be comstrued as referring t thing less tha
"null and vold®” and lass than “incapable of L: affact"™, Ha
said that this arbitration clause was."in iva" in relation
to the claims in guestion because arbit would have no
practical effect. He put his arpgument fuilnwl. Thera is an
action on foot against all the Def s for conspiracy to

injure the Plaintiffs by the un{:E; supply of oil to Rhodesia,

The claima in tort against twenEs ive of the Defendants are
nq{;idu the arbitration u{aigsz ecause such Defendants are not
T

v ent. The liability of the

—_———— = -

parties to ihu Shippers!
hefendantas in conspira id joint as well as several, so that
the NDefendants who aqsag' ties to the Shippers' Agreement aro
proper parties to ‘:i) ction for conspiracy. The consoguenceo of
the conapiracy wﬁA\ & closure of the pipeline., One of the heads
of damage ru{:§§§gg from the closure of the pipeline consists of
the amount age recoverahle for breach of the Shippers’

ATecmen t is the measure of the damage, or of the principal
head o amage, suffered by the Plaintiffs by reason of the

¥ It will be necessary in the action for conspiracy

ve a breach of contract and Lhe amount of damage theraby
asioned. The conseguence is that in the action for conapiracy
the same issues of fact and law will arise as would arise if the
claim in contract wero sapﬁratnly arbitrated. All that thea

breach of contract doas is to set the stage for the quantification
of the damages for which mll the Defendants are liable in tort,
and for which the DNefendants who are parties to the Shippers’
ASrecment are liable n contract. In those circumstances, he says
arbitration would be an empty and sterile duplication of
procecdings. Accordinpgly, the arbitration agreement has no
practical operation, that is to say, it serves gﬁng}ﬂﬁ@&omurpnan,
and all claims should be dealt with in the actiomPage 9of16



"I am not sntisfied that it can truly be said that the
arbitration ajyroecwsent is, in those circumstoncos, inoporntiwvie,
No procodural difficulty would wrise 1if, for example, the elaimia
in contract and tort were first decided in orbhitration
onraoceedings batvween the Plaintiffs and the first four Defendanta.
followved, if necessSary, by court proceaedings to sastabliah the
liability, if any, in tert of those who are not parties to the
Shippers' Agreement. I agree that there is a theoretical
possibility that different conclusions on the samesmatters of
fact and law might be reached in the two sets o eedings.
Although this would be an extremely unflortuna asult, in my
opinion such a duplication of proceedings dC:>nuiquant risk
of inconsiastent findings are not fastors 1 can be said to
render the arbitration proceedings ste @ or of. no practical
operation, or as serving no useful o,

In the result, I am bound by Arbitrntinn-Act 1975, at
the instance of Shell and BP,
action as between the Plainti and such Defendants, I think

tay all proceedings in the

it i3 a piiy that the cour nt pgiven o discgrotiom in the

matter, I would hawve pr ed to have had an oppeortunity to

consider and decide U;E in all the circumstances tha better

course might not be all the elaims to be dealt with in a

single proceeaedin the High Euurﬁf?

MR. DILLOM: Yo Lhrdship will make an order then staving the
action as t BPF and also as against Shell, and I ask
far cosat goinst the Plaintiffs,

ME. HEBE-TI%I make the sams application on behalfl of ths First
Def ants.

MR. CE BRIGHTMAN: What do you say, Mr. Wright?

ucdgment, There is some suggestion that the costs may be
decided in the arbitration in this event, but in my submission
that would be an inconvenient course and would be better dealt
with now,

:S$§ IGIT: The order as to costs will follow from your lLordship's

MR. JUSTICE BRIGHTMAN: I think that is so0.

MR, WRIGHT: I have two consequentiaol applications to make. The
first is this, that your Lordship will give leave to appeal.
It is an interlocutory matter of some importance. In some way
your Lordship's decision depends upon the order in which wa
proceed with the proceedinpegs. If we wish to teke the action
first, it is desirable that its scope shall ba sextled, which
are my present instructions. United Kingdom

g Page 10 of 16
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Secondly, if on reflection my clients decide not to exercise
the rirht of appeal, then the action will have to be recast in
id rather more dramatic way then the clcments I supgpested.
FPerbaps 1if ocne woere to mentdon the matter to your Leordship,; say.,
within tho next weel, 1if oy J'riends were to make an appliszspziar
o that we can make any amendments necessary; if we decide not
te appeal to the Court of Appeal,

MR, JUSTICE DHIGCHTMAK: %What you are socoking is this: an order
from me for leave to amend; I suppose; the relief claimed in
the writ and the statecment of claim in such manner as——

d
cations.

MR, WRIGHT: No. I feel that that would be a rather
application, because there may be all sorts of T
211 T am saying is that as we can go on with th tien with
thie other people; it might be a convenient co if my elacats
decide not to appeal, for your Lordship to ase a the amendmants
in the nesar future while the case was in JLordship's mirxd,
s0 that the scope of the action could b ed comparetively
guickly, rather than go back to & Mast Gm would not have
knowledge of what was said and discu swk

¥R. JUSTICE BRIGHTMAN: In other unrd‘isyuu want to have <thea
to apply to me for leave to ane writ and atatement

claim? A

MR. YRIGHT: Yes. In my submis
that, Tt would normally
that one could make the
analery there were an
the amendments that
dealt with by the j§
out bachusa thal m

your Lordship has power to do
, or might have followed here,
ention now, If, for example, by
plication Lo strike out the procecdinis,
ve it are usually, in my submission,
ho has heard the application to strike
a the boest way af pgelting an inloraesd
continuity on th1:2! nt. By analogy, I simply ask that 4ir,
as I say, withi or three davs we decide net to anp=ai.
ona can apply vour Lordship at some convenient time with
the subsiati amendment to enable the action to go againss
the other ants.

MR, JUSTI HTMAN: You would merely, I suppose, issus =2

8 that right?
ME. i Yes,

ICE BRIGHTHAR: For leave to amend the writ and statement
claim instead of procoeding by summons bofore & Mastar?

MR

&
L

MR. WRICHT: Yeos, =o that it comes before your Lordship,

MR, JUSTICE BERIGHTMAN: I do not ==& wvhy you should bes limitad to
twa or threa days. You might want *ime,

MR, WRIGHT:. If ome could have leave to apply to your Lerdship,
perhaps that is best,

The third application I have = and this again will depenrs
dpan our not appral-nrs - is an application for leave Lo apply
to remove the stav, because circumrtances may develop in Lhre
course of the acticr in which it wculd be right to make st=ch
an application, and it would, =herefore, be cUniecthKiegdofior 31t
te be domne in this spplization. teoe hawva lihnrtf@§g1qggﬂ3 =0
=smove tha stay,
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vit, JUSTICE IMTGHTM AN ; There is jurisdiccieon, is there, for wmae
0 wntartiin such an applicaticn?d It had ocecurred to me LhhLi
in the end you nmipght come to that conclusion. Is there libery
for me to deo thac?

SYH. WRIGHT: In my submission, wes. I have not found any authority
on iE:. It simply 15 thot 1ir there is a stay granted, it can bo
romovod by the court which pgranted the stay, Tt would simply
be rTight, in my submission, that we oupsht to have liberty te

apply.

MR. JUSTICE BHTIGHTMAN: This is an opposocd application nat by
consent, is it nnt?g 629

MR. WRIGHT: It mipght be opposcd, or it might not %’thu momen <
I do not know what my learned friends!? nttitl‘D o this
application to yvour Lordship is. The npplg:a» gn to atavy migh=

be either opposed or not opposed, as the Ar may Surn out
vhen we make it.

MR. JUSTICE BRICHTMAN: How can you npp,&\a me 7
“B. WRIGHT: Ko, Just liberty to ap %it i3 not resarving it to

vour Lordship: it is just libae o apply in this summons.

mandatory and the court has iseretion, how can the court

remove the stay? (:)
x

MR. WRTOHT: Supposing a ttion were to arise in which it did
become apparent in t red facts of the case,; or further

heada of damage, © er matters,; that the agreement had zzeses
to be operative; ‘ at event it would be possible -~ and 13
C
trdn =

MA. JUSTICE BRIGHTMAN: Haow cnng doa that? If the stay is

is a remote con s perhaps, but T would just like teo

rescrve the pos to apply to remove the stay: T avon
if there were\2 Shacgze in vhat may be thought to be 2 zazhar
1n¢5n¥tni=q€§£&ncu of legislation in the Arbitration Act. =t
iz forese that there may be a case vhen it would he

dpsirabl

MAR. JUSTCCENBRIGHTMAN: I would understand a joint application by
hat *eies who mipht conceaivibly come to the conélusion thax

iE 1d be better to have everything tried in one proceseding,
1 I do not for the moment se¢e how you can make an opposed
Bl

ication. T do not se¢ the bhasis of 1t.

L WHIGHT:; The hasis would be this, The word “inoperative" is
dealt with in the present tense. At the moment your Lordship
has held that it is operative.

MR, JUSTICE BRIGHTMAN: Yes,

MR. WRICHT: Thers are conceivably circumstances in vhich in <hcose
circumstances at a futurs date it would be proper te submit
an argument, even though opposed, that the sgreocment had bYecoue
inoperative, for any number of reasons.

MR, JUSTICE ARIGIHTHAY: In those circumstances, surely you wvould
apply to the cour:z, becauss you would pr uam%&@mﬁgdm right
to Bppiy =o the 2vart? Page 12 of 16
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Mit, WRIGHT: Yes,

MR JUERTTEE TRTGUITMAN:T Yeouw e not necd nny leave from me to
cxorclisge O rifut.
MR, WHIGHT: It is only o proecedural saving to apply in thia

summons,. That would be all = liberty to apply. Otherwise we
would just have to start again - that is all -with a fresh

application.

MR, JUSTICE BRTGIITHMAN = I doe not see thoat that is realliy any
problem, Is there anvthing to beoe saved? VWhat pregosalv oo
you ask me to say? @

MR. WRIGHT: Just that wa have liberty tao nppl}-;let ims alli,

HR. JUSTICE BRIGHTMAN: T think probably you ave libherty to
apply. I do not knovw whether it ought to lny further than
that, 2

MR. WYRIGHT: If I may have liberty-te nﬂﬁ\ that is all I want.
I wos just discleosing to your Lnrﬂi > if wve were bold enough

probably, wvhet kind of liha@ might be taking.
W

MR, JUSTICE BRIGHTMAN: Very wel ill see what Mr, Dillom
has to say. Iz that the sum L of your applications?

MR. VRIGHT: Yes. O

M. JUSTICE DRIGHTMAN: n to appeal, what do you say,
Mr. Dillon?

MR. DILLON: As To tn appeal, it is a matter for your
Lordship.,. really want to say any more about that.
MR. JUSTICE BRI ‘.éﬁn Yes, What would you say as regards an appeal

Mr. Webste

a matt

T Your Lurusrip.

MR. HEEETEH; say exactly the same as my learned frisnd, It is

E BRIGHTHMAN: I thipk it is correct that you should
eave to appeal.

IGHT: I am obliged.

JUSTICE BRIGHTMAN: Leavs te apply by motion to me to ameand
Ethe writ and statemant of clai=s?g

MR, DTLION: As to that, T have no objicection to your Lordahip
Erenting my friend lsave o armend the writ and stetement of
claim conseguent upoer the stay in the event of his not appealing
But as for the rnrocegare which he suggests, given the hypothosis
that your Lordshiop's order stands and he is not appealing, =y
friend Mr. Webster'zs c¢client ancd my =liesnt are the two who are
not concerned with the amendmernts which it is propeosed shoulc
ba made. Tharefore, perhaos, it might be suafficient that ke
should hawve liberty to amend, vhich he can deal with in
accordance v:Lt'E: the normal practice. He has l?ﬁﬂ’éﬂg(ﬁgdcﬂ'ﬁ"m"l
without leave befors pleadings are =losed, ageﬁgcﬁiG -2

-3



not adding parties. As it so0 happans, the application to amend

bair Sadatimgs partdes is5 bhefare fthe Sintar at 12 a*elock today,
1 ampdpzisne that s 4 bit irftectad Do him to decide on thls
SHEEIEsIantG . 1t ia the positivin that we arec the oanes nok

congernad, Thereforeo his procedure is, perhaps, hardlwy
appropriato.

MR, JUSTICE BRICHTMAK: You are concerned in that certai= —eliasafl
has been claimed against you, and possibly, I supposaea. =ven
your presence in the action will be deleted?

R, DILLON;: Yos, it would be deleted, but it ia astayed apgeinat
Wa .

MR.JUSTICE BRIGHTMAN: You are likely concerned, ‘;%~ynu not?

MR, DILLOK: This is5 on the footing that tha gr for a atay
has been made and will be standing, ‘£§;0

MR. JUSTICE BRIGHTMAN: I see, <:)

MR. DILLON: That is my positien on :Eégx

As to the liberty to apply ould invite your Lordship
net to give my friend that anc ement, and leave him tc *zke
such steps as may be opeon tnE when and 1f circumstances hova

so changed as to merit his avouring to take some furthess
stop aprainst us, One af ircumstances he envisaped secusd
to be amendment of thea ration Act of 197%. That in <ures
wag to pgive effoct to he ntarnational Convention asigned Ty
many countrioes, oand o uld suspect it would be rather 2
cumbrous procedure achieve an amendment of that, I would
ask your Lordship to grant that.

MR. JUSTICE BRIGHTRI I am not certain that liberty to apply
is really ve propriate in the case of an action which
has been st

MR. DILLnn-@u. That is my submission.

MR. WEDST I have nothing o add.

*
CE BRIGHTHMAN: Mr. Vright, so far as amending the writ
tatement of claim is concerned, I have only two of the
artieas before me. I trink. perkaps, it would be mors

NH.

\Sssgppruprintn in those circumstances for you to go through ths
i1

sual procecure.

MR. VRIGHT: If I might just make one comment. One of tha
reasons for doing it before vour Lordship is that as regards
the others we can da (t withou+r leocve before the close of
pleadings, as my frierd said. The reason for deoing it by motion
here iz that before my friends finally part from the action the
shall have an opportur:ty 2f savins whether they ohject, or aak
for a4 atay in reapect of the amended statoment of claim, il.e.;
if thev are goings to s&y that the amendments T soek to miake
8till lc¢ave tho action witmin the atay,., That was the only
reason why T did submit it wowld bte convenient to deal with it,
The others are conacerned, Lut are not necessarily parties.

United Kingdom

MR, JUSTICE DRIGITMAN . Will : v neot have to =trikmetheoffibrat =wo

Defendants out of " he faticnv

13.



sle. VIRRICTIIL: Yo, coertolnly, Wit ol sourse wll the wllepations af
cannplraey damd breach of conbtioet will ztavy in the statemeas
el lem le@gimisst Llid ¥ooaire gesdtloe osel Llbne po@enWorididton wild Llipe Swnsfed |abid o

Mit, JNSTTEE MRTOIIMTM AR Yes, lmt nn raliel 1A elsaitmerd din tho
action against Shell and BP. So technically they are not
concerned unless they seaek to be.

Mit., WRIGIHT: All 1 was wanting to add was, because we wanbk tuo el
on with the action as fast as we can, we have the situation
vhore wo sledlieo Lhiem oulb a8 paprbtloes, sbelke vul Lhe rellet
apgainst thew, leave 1In the wllepgation of breach i contrach,
leave 1in the allegation of conspiracy, and when faced with
ancther procecding, to sustain that in some way w viE not
complied with the stay, we are in breach of it 1;22t1ng those
allegations forward. @

MH. JUSTICE BRIGHTMAN: Is net the stay given ufJ:;) to wvhen they

ccase to be parties to the actien? i N

MR. WRIGHT: Yes. O

MR. JUSTICE HRIGHTMAN: They can have plaints after that
moment, can thay?

MR. YRIGHT: Theoretically I can s i will be diffiecult for
them, All one says about it hat at the moment the actism
will be absolutely unaltere inst evervybody else, and the
izsues of breach of contr: ould be tried in that. T deo

er not, If they do not et just to their names being struck
out as parties and r e¥apainst them, then that of course we
do not worry nhn“t<2}~ can make the amendments without

not know whethar my frity ould want to object to that Eoursée
b

concerning them,

MR, JNSTICE DRIGHT,$;:) I am just going to ask this, Mr, Dillon,
suppasings tha ur client were strueck out of the action,
that no reli was claimed apoinst your g¢lient and no other

ﬂ.mnndmcnt% ¢ to the statement of claim, would vou regazd
(=)

the ords the stay as having boen porformed or not?d
MR. DILL }ER‘ Mlpinly performod.,

*
: That does meet my point that I was afraid we might

aced with difficulties about saying that in that evens 1=
d not have been performed.

‘hssxﬁUETIﬂE BRIGCITMAN: Your sccond application goes?
MR, WRIGHT: I am happy it is relieved,

MR. JUSTICE ERIGHTMAN: Technically, I am told, the names of Shell
gnd BP are not atruck oux.

HR. WRIGHT: They stay in,

MR, JUSTICE BRIGHTMAN: They stay in the title, but the procesdings
apainst them are stavyed,

MR. WRIGHT: If that makes no difference %o my laarned friends’
acceptance of the position, T am aappy I :hllﬂﬂﬁﬁﬂKthﬁﬂt: malea
an application =0 amand, Page 15 of 16
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R. JUSTICE BRIGHTMAN: As regardas liberty to apply, you slthear
have o right to apply or yvou have not, is that correact?

1. WRIGIHT: Yo
R. JUSTICE BRIGHTMAN: So vou do not meed anything in the order
. WRIGHT: It was just a convoenient coursae,

R, JUSTTCE NRTCHTHAN: Mr. hillon, I think, is a little afraid
I wight be giving you encouragzement)

5. YRIGHT: If we think it right to do it, we will make tha
application without encouragement)

M, JUSTICE BRIGHTMAN: Yes. I do not think that you ne ;Ehert?

to apply. If circumstances change, then it may be - nnt
know = that you will be able to ceme again to 't:tm%‘I

say that no lonpger is the condition of section It-:f‘&d-
Yery well. (:5

“lR.‘HIEH‘I": I am obliged. ' 5

T Q
>

| O
&
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