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1977 L No.1590 

IN THE HIGH COURT OF JUSTICE 

ClT,\NCER¥ DIVISION 

GROUP A 

BETWEEN: 

I 

24 de-leV't\ ,,,,,,H . 
( 1~ g) 

... (4) 

(5) 

(6) 

~~~ 

(9~ 
g~ 
~12) 
13) 

(14) 

(15) 

~16) 17) 
18) 

(19) 

Before: 

noyal Courts of Justice, 
Strand, London, WC2A 2LL, 

TuclHlny, 31st January, 1978. 

MR. JUSTICE BRIGHTMAN 

LON RHO LIMITEn 
COHPANHIA DO PIPELINE MOCA}IBIQUE 
RODESIA SARL (a company incorporated 

, . 

.: 

under the laws ' of Mocambique) , Plainti:f:fs 

-and-

THE SHELL PETROLF.llH COMPANYLHIITED 
TilE nRITISH PETROLEUM COHPANY LIMITED 
CALTEX PIITROLEUH CORPORATION (a company 
incorporated under the laws of the state 
of Delaware, United States of America) 
MOBIL PETROLEUM COMPANY INC. (a company 
incorporated under the laws o:f the said 
State o:f Delaware) 
COMPAGNIE FRANCAISE DES PETROLES (a 
company incorporated under the laws 
ot: France) 
GENTA (PVT) LIMITED (a company incorporated 
under the ,laws ot: Rh ode sia) 
THE " SHELL " TRANSPORT'" TRADING COMPANY LHIIT' 
KONINKLIJKE NI':DERLANDSCHE PETROLEUM MAATSClUPP: 
N.V. (a company incorporated under the 
laws ot: the Netherlands) 
CONSOLIDATED ,PETROLEU~f CO. LIMITED 
PRICE'S PETROLEUM CO. LIMITED 
5111':LL mrOm:SIA (PVT) LIMITED (a compAny 
incorporated under the laws of Rhodesia) 
SHELL MOC:M~BIq1JE LHIITED 
ST' ~lOC .HIBJ (1111': LDIITADA (a company incorpora t e f 
under the laws ot: Mocambique) 
~!oRIL ~10CAHnIL)uF: LIHITADA (a company 

. incorporated under the laws of Mocambique) 
,CALTEX ~10CA~IBI QUE LIMITADA (a company 
incorporated under the laws of Mocambique) 
SHELL (PETROLC!:ml SUPPLY) CO. LIMITED 
BP SOUTHERN O:!:L LIMITED 
DP SOUTHERN AFRICA (PTY) LIMITED ( a company 
incorporat ed under the laws of the Rep~blic 
of South At:rica) , 
BP RHODESIA ( PVT) LIMITED (a company 
incorporated under the laws of Rhodesia) 

2. 
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(20) 

(21. ) 

(22) 

(23) 

(24) 

(25) 

(26) 

SllF.T.L AND TIT' (SOU1'H AFRTCAN) PE1'ROLEUH 
I1E F T NE!?l ES (I'1'Y ) LIIH TED (a company 
i ncorpo rat e d un cl er the laws 01' the 
Republic of South Africa) 
STANDARD OIL COHI'ANY OF CALIFORNIA (a 
company incorporated under the laws of 
the State of Delaware, United states of Awer~ca 
TEXACO INC. (a company incorporated under 
the I nw5 of the State of Texas, United 
States of America) 
CALTF.X OIL (S.A.) (PTY) LIMITED (a 
company incorporated under the lavs o~ 
the Republic of South Africa) . 
HOBIL OIL CORPORATION (a company incorporated 
under the laws of the state of Nev York, 
United States of America) 
~10DIL OIL SOllTHF.RN AFRICA (PTY) LHIITED (a 
company 'incorpora t ed under the l.avs of . the 
Repub1.ic of South-Africa) . ' 

: ( 27) 

HODIL R1':l"INING COMPANY SOUTHERN AFRICA (l'T-r) 
LIHITED (a. company incorporated under the . 
laws of the Republic of South Africa) . 
~lOBIL OIL SOUTHERN RHODESIA (PVT) LIMITED 

I 

, 
0 ' 

( 28) 

(29) 

(a company incorporated under the lavs of 
Rhodesia) 
TOTAL SOUTn AFRICA (PTY) LIMITED (a company 
incorporated under the lavs of the Republ.ic 
of South Africa) 
SOUTH AFRICAN OIL RP-FINERY (PTY) LIMITED (a 
company incorporated under the l.avs of ~he 
Republic of South Africa) 

E . ~n . R . A. K. I;RIGTlT, Q.C. and MR . G. LIGHTHAN (instructed by 
Cllmeron Kemm Nordon, Benlilln lIouse, New street, Dishopsgate, 
London, EC2M 4XS) appeared on behalf of the Plaintiffs. 

G 

H 

MR. P. E . 1{F.RSTER, Q.C. and MR . G. l.ANGLEY (instructed by 
Slaughter & May, 35 Basinghall. street, London, EC2V 5DB) 
appeared on behalf of the 1st Defendants. 

HR. G.B.n. Dn.LOJ::/, Q.C., MR. C . OLARK~; and MR. J. SUMPTION 
(instructed by Linkl.a ters &: Paines, Barrington House, 
59/67 Grcsham street, London, EC2) appeared on behal.f 
of the 2nd Defendants. 

JUnG~mNT 

(as revised) 

(Transcript of the stenotype notes qf Tennyson & Company, 
39 Epsom Road, Guildford, . Surrey , GUl. 3LA: tel.ephone:048)-68358 i 
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Limited, 

.. ~ .. , ... -.... -~ .... -- ..... . -- .......... , - -----------~ 

BRIGHTMAN: In this action the Plainti~~s are Lonrno 

a comp a n y incorporated i n En g l a nd a nd ~ormerly known 

Ai as the Lond on & Rh od esian Mini n p, a nd Land Company Limited, and 

its subsidiary, a pipeline company incorporated in Mocambique. 

The , nefendants are The Shell Petroleum Company Limited, The 

Dritish Petroleum Company Limited and twenty-seven other oil 

I 

D! 

, 

companies and associated companies. 

The Plainti~~s seek to restrai'n the De~endants ~rom taking 

part in an aller-cd conspiracy to supply ~el oil to Rhodesia 

contrary to sanctions imposed on Rhodesia and in breach o~ a 

contract between the Plainti~~s and some o~ the De~endants. 

The Plaintiffs also claim damages. 

The gist o~ the Plainti~~s' claim is that Shell and BP and 
, 

other oil companies, with int~nt to injure the Plainti~~s as the 

owners of the Beira Pipeline, tre asonably induced the Govcrnnlent 

of Rhodesia to make its unila t eral declaration of independence 

on 11th November, 1965 by assurances that oil would continue to 

be supplied even i ~ the Beira Pipeline could not be used; and 

further induced the rebel government of Rhodesia to pro~ong 

UDI ' by continuing to supply oil despite the 'closure of t h e Beira 

Pipeline. 

The applications before me are made by two only of t he 

De~endants, the First De~endants, Shell, and the Second ne~endants --- - . 
TIP, who seck a stay of all proceedings against them on the ground 
.... - -.-- - -- - - .- ----- --
that the claims in the action, a s a gainst them, ought to be 

decided by arbitration and not by litigation. Shell and BP say 

that the Plainti~fs are bound, by a g reement, to submit certain 

disputes to arbitration, such as this dispute, and they wish to 

F hold the Plainti{~s to such a g rcmnent. 

GI 
I 

I , 

I H , 

As r egards the s ubstanc e o f t he plainti~fs' claim in the 

a ction, t he court i s not a t pres en t concerned in any way with 

the question whether t he all e~at i ons against Shell and BP are 

fact or fancy. The charges mad e against them are of extreme 

gravity, but they are not prov ed. No one has even stnrted to 

p rove them. I am, however, ' bound t o proceed, for present 

purposes, on the basis that there is a bona fide issue to be 

tried in the action. 

I turn to the facts. Tn February 1962 t he Federation of 

Rhodesia and Nyasaland entere d into an agre em ent with seven oil 

companies whereby. among ":lthe r t r..:'..ngs . provision was made for the 

2. 
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construction of' a n oil r e .finc r y a t Feruka in Rhodesia. These 

sev en compani es includ e t h e fir st .four n ef'endants, Shell, BP, 

Caltex Petroleum Corporation ( inc o rpora ted in USA ) , and Mobil 

petroleun Company ( also incorporated in USA). Under the terms 

of' the latter agreement, which r will call "the Shippers" 

Ag reement " , Lonrho undertook to construct and operate the 

pipeline, and the seven participating oil companies undertook to 

make use of' . the pipeline il:nd not to use alternative means of' 

t ransport f'or the purpos e of' supplying crude oil to the ref'inery 

at Feruka. The oil companies were required to pay f'or the use 

of' the pipeline a ccording to a f'ormula · included in the Shippers' 

Agreement, and very large s~ms of' mo~ey are involved. 

Under Claus e 26 the oil companies were excused f'rom 

complying with the agreement,. and from making the minimum payment : 

there laid down, if' prevented f'rom using the pipeline by 

circumstances beyond their control, including government 

interf'erence. The Shippers' Agreement provides that it ' i s to 

take ef'f'ect according to English law. 

Clause 22(1), upon wh i ch the applications before me turn, 

reads as f'ollows: "All claims or questions arising out of' or in 

connection wi th this Agreement shall unless the parties otherwise 

agree be referred to arbitration in London, ' each party appointing 

its own arbitrator and tho arbitra tors so appointed appointinff, 

an umpire. In the event of' the arbitrators not agreeing to the 

appointment of' an umpire within one month of' their appointment, 

then on the requ e st of' e ither party an umpire shall be appointed 

by the President f'or the time being of' the Institute of Petroleum 

in the United Kingdom. " 

The Plaintif'f's say that it was an implied term of the , 
Shippers' Agr e ement that the oi l c o mp a nies would not do anythinrr 

that might cause the pipeline t o. b e clos e d or whereby the oil 

comp anies ,{ould be prevent.ed f'rom tendering oil f'or t r ansport 

thr ou gh the pipeline. For p resent purposes I accept that such 

an i mplied term oue ht to be r e ad into the Shippers' Agreement. 

If' such a term ought to be. i mpli ed , it would be as much · subject 

to the arbitra tion clau~e as t h e e xpress terms of the agreement. 

The pipe line cam e in to service in January 196.5. On 1st 

June, 1965 , a s envisag ed by the Shippe r s' Agreement, the pipeline 

company and another compa ny, wh ich constructed and built the 

refinery at Feruka , adopt ed t h e Sh ippers' Agreement. The Agreemen ' 

J . 
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thereafter applied as if the refinery company and the pipeline 

company had been ori " inal parti e s thereto. 

FivQ months l a ter UnI occurred. In Deccmber 1965 sanctions 

were imposed by the United Kin~dom Government and it became a 

criminal offence for a me company to supply fuel to Rhodesia. 

Doth Shell and BP are, of course, UK companies. 

The Plaintiffs issued thcir writ in this action on 31st 

~:ay, 1977. The statement of claim, which runs to over 50 ·pages, 

was served on the next day. The ' Plaintiffs say t,~at the 

Defendants knew or ought to have known that the decision of the 

Rhodesian government whether to declare UnI would be determined 

or influenced by its view wpether oil sanctions could be 

effectively applied; that an unlawful regime could not survive 

if oil were not supplied; that UnI could not be declared or 

sustained without the support of the oil companies; 

was likely to involve the closure of the pipeline. 

and that UnI 

It is pleaded that before UnI the Defendants conspired 

to~ether to assure the F,ovcrnment of Rhodesia that sanctions 

o would not be effective and that oil would continue to be supplied 

despite the closure of the pipeline, thereby causing or 

encouraging UnL and inflicting damnge on the Plaintiffs through 

los~ of pipeline revenue. I t 1~ further ulle~ed that the 
I 
I 

E i' 
I 
I 

F 

I 
I 
I 

i 
I 
! 

G I 
I 

H 

Defendants have continued to conspire together to supply oil to 

Rhodesia and by such conduct have prolonged the period of closure 

of the pipeline, whereby damaae continues to be suffered by the 

Plaintiffs~ The conduct of the n efend ants, the Plaint~ffs say, 

amounts to a breach of contractual obligations under the Shippers ' 

AGrecment and also to the tort of conspiracy. I-The 'Plaintiffs 

claim as a~ainst all the Defendants an injunction to restrain , 
them from conspirin~ together to supply oil to Rhodesia, an 

injunction to restrain them from acting in breach or participatin, 

in breaches of the Shippe~s' AGree~ent, and damages under tho 

heads of breach of contra ct, unlawful interference with contract, 

conspiracy and neGligenc e . 

The first question i s , whet!-ler some or all of the claims of 

the Plaintiffs against Shell and BP "arise out of or in connectim 

with" the Shippers' Agreement. If so, they are subject to the 

arbitration clause in the Shippers' Agreement. The action is 

based on breach of contract as against some of the Defendants, 

including Shell and BP, and on tort. as against all the Defendant~ 
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So fa r a s the plaintiffs' claimsaGainst Shell and ' BP are 

based on allccations that th ey h,.va acted in breach of the 

expr etis or implied terms of Lhe Shippers' Agreement, it is beyond 

arGUment that such claims arise "out of" the Shippers' Agreement 

and are, therefore, within the arbitration clause. A question can 

only arise in relation to the claims a gainst Shell and BP in tort. 

An arbitration clause is no doubt designed primarily to cover 

claims for breach of contract. Whcther it covers claims , in tort 

must depend on the wording of the clause. There are not many 

rcported cascs where the point has been argued. The first seem .. -to be ~Io nro v llo(."nor Urban Dist r i ct Council, 1915 :3. King's Rench 

Division, 167. The arbitra~ion clause in that case was in a fair l 

common wide form and was expressed to cover any dispute ,"upon or 

in relation to or in connection with the contract". The plainti:f't 

claimed damages for fraudulent misrepresentation whereby he was 

induced to enter into the contract. This was held by the Court 

of Appeal to be outside the clause, so that a stay was refused. 

The case was a somewhat special one because all the acts complaine 

of were necessarily done prior to the formation of the contract 

and the plaintiff claimed that the contract, and therefore the 

arbitration clause, was not and never had been binding upon him. 

A stay "as also refused in nacHo Publicity (Universal) Ltd. 

v Compap-nie Luxembour~eoise De Radiodifusion, 19:36 2 All Englnnd 

Law Reports, 721. Put simply, there was an action by A against 

B and C and a counterclaim by B against A and D. Band D had 

entered into an agency and services contract which contained an 

arbitration clause. In the counterclaim B claimed damages 

a~ainst A and D for conspiracy and acainst D for breach of contra. 

The contract, according to the aGreed trans~ation from the French , , 
referred to arbitration "any disputes arising from the objects 

thereof" • It was held that the counterclaim aCainst D in tort 

was outside the arbitration clause. The proceedings under the 

counterclaim were according ly stayed so far as the claim was in 

contract, but wore ~ermitted to continue so far as the claim was 

jJ} conspiracy. 

It appears that Woolf v Collis Rem ova l Service, 1948 1 

King's Bench Division, 11, is t he f irst reported case in which a 

claim in tort was held to be vithin an arbitration clause. A 

r em oval and storage contr.act contained an arbitration clauae in 

the following terms : "If the. Cus ': omer mak e s any claims upon or 

5. 
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counterclaim to any claim made by the contractors, the ' same ahall 

i n c a s e or d ifferen ce , b e r e rerr e d t o the decis i on of two 

a r b i t rato r s ". Th e defen d ants in b r oa ch of contract stored the 

p laintiff's furniture in a d i s used piG~ery instead of in the 

war e house specified in the contract. The plaint i ff claimed 

damage s for breach of contract and also for the tort of neffli~ence. 

It was held by the Court of Appeal t hat the claim was within 

the arbitration clause. "The arbitration clause in the present 

c as e is, as to the subject matter of claims within its ambit, in 

the widest possible terms. That clause is not, in terms, limited 

to claims arising 'under' the contract . It speaks simply of 

'cluims.' This, of course,.do e s not mean that the tcrm applies 

to claims of every imag inable kind • Claims which are entirely 

unrelated to the transaction covered by tho contract would no doub, 

be e xclu ded; but we are of opinion that, even if the claim in . 

neglig~nce is not a claim 'under the contract,' yet there i s a 

s ufficiently close connexion between that ' claim and that 

transaction to bring the claim within the arbitration clause, 

even thOUGh framed tochnically in tort. A claim so framed wa~ 

t reat cd in In r e Pol e nti s a nd Furness, \, ithy " Co., Ld. as fallinG 

within an arbitration clause in the contract." "Treated" means, 

I think, treated "ithout arsument. 

Finally, in Th e "Dami anos", 1971 2 queen's Bench Division, 

E 588, there was a charterparty which contained an arbitration 

, 

, 
GI 

I 

I 
I 
I 
I 

Hi , 

c l :\u s c. Tho charterers thOUGh t that they had a c l aim agai~st the 

s hipowners f or br e ach of the charterparty and caused · the ship to 

b e a rrested a s security f or the d amages to which they thought they 

"ere entitled. The shipowners claimed damages against the 

c harterers f o r the tort of wron g ful a rrest. The clai m by the , 
charterers to damages was plainly within the arbitration clause. 

T he owne rs' claim fo r d amages for the tort of wron g ful arrest 

wa s me r e ly, as it we re, th9 r e verse of tho sarno coin because if 

the charterers' c laim for d a mage s in breach of contract failed, 

a s i t n id, the c l n i m in tort neces s ar i l y s ucce e ded. r rend this 

pass a g e from the j ud gm ent of the l e arned Haster of the Holls at 

pag e 595: "The charterers arrested the ship so as to enforce 

t h ei r claim. Their claim - that the shipowners had wrongfully 

s topped discharging the oil - was certainly a claim which arose 

out of the contra ct duri n g the execution of it. It was plainly 

within the arbitration c lau~ 9. It h~d necessarily to b. decided 

6. 
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by the arbitrator. The a rr es t \las simply the follow-up to that 

clair.> . It was so closely c o nn~ctc~ with it that the rightness or 

~ron ~n e ss of the a rr est is als o withi n t he s cope of tho 

o.rbitration." Jle added: "If th e claim or the issue has a 

sufficiently close connection \lith the claim under the contract, 

then it comes withi n the a rbitration clause." 

r-rn the present case the claims in tort have the closest 

possible connection with the Sh ippers' Agreement. If it is 

fo und tha t Shell and BP have co'"pli e d in all respects with tho ' 

te rms of the Shipp~rs' Agreement, the plaintiffs can have no 

c la i ms in tort against them. Tho acts alloged to have been done 

by Shell and BP in breach o_f the Shippers' Agreement;' are the , 
acts upo~ which the claims in tort are based. The claims in breac 

of contract and in tort, so far as Shell and BP are concerned, 

march s i de by side. So far as I can see - and the cont~ary was 

not explained by the Plaintiffs with any particularity - the 

,damages recoverable a~ainst Shell and BP, if the alleged torts 

'>re proved, cannot ba more extensive than, and will be covere,d by , 

0 ' the damage s which would, in such event, be recoverable for breach 

F 

I 

I 
I 

Gl 
! 
I 
I , , , 
i 

II I 

I 

-

-of contrac~ - leaving aside any different impact which the Limitati 

Act might have upon the two types o f claim. 

I, therefore, hold that the claims in tort as well as in 

contract a~ainst Sh e ll and BP are "claims arising out of or in 

connection with" the Shippers ' Agreement, and so within 1!; he 

arbitration cluus o . 

Having reached that conclusion, I turn to the Arbitration 

Act 1975. Section 1 applies to any arbitration agreement which 

does not come with i n the definition of a domestic arbitration 

agreement. The Shippers' Agreement does not come within thnt 

definition because foreign corpo;ations are parties to it~ 
Section 1(1) provides that if any party to a non- domestic 

:lrbitration agreement comm,en ce s le c-al proceedings against any 

other pa::-ty to t he agr eement, an application may be made to the 

court to stay the proceedings. The subsection continues: " and 

the court, unless satisfied that the arbitration agreement is nul , 

a nd void , inoperative or incaoable of being performed or that 

there is not in fac t any d ispute between the parties with regard 

to the matter agreed to b e refe rred, shall mol<e an order stayinc­

the proceedings," 

Subsection (2) in ef f ect repeals s ection 4(1) of the Arb!t=t: 

Act 1 950 ~.n ~elation to a non-~ome stic arbitration agreement. 

 
United Kingdom 

Page 8 of 16

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



B : 

D: 
, 

I , 

i , , 
EI 

I 

' 1 
FI 
I 

• __ _ •• • • __ • - ._ ::0 • • 

~he effect of ~ection 1 is to deprive the court of any 

discretion whether a claim within a non - domestic arbitration 

Unl e ss I ~m 

~ a ~isfied either tha t the arbitration agreement is null and void, 

or that it is inoperative, or that it is incapable of being 

performed, or that there is in fact no dispute between the , parties 

J a '" comp e lled to order a st.ay . 1'11" section is mandatory: "",. 

,\ssnciated Bulk Carriers Ltd. v Koch Shipping Inc, Bar Library 

transcript, 1st August, 1977, a decision of the Court of Appeal. 

Hr. l{right, for the Plaintiffs, relied on the ,yord "ino;>erac.v( 

which he said must be construed as referring to something ~ess tha: 

"null and void" and less than "incapable of taking effect". He 

said that this arbitration clause was , "inoperative" in relation 

to the claims in question because arbitration would have no 

practical effect. He put his argument as follOWS. There is an 

action on foot against all the Defendants for conspiracy to 

injure the Plaintiffs by the unlawful supply of oil to Rhodesia. 

'fhe claims in tort against twenty-five of the Defendants ar~ 

outside the arbitration clause because sllch Defendants are not --
parties to the Shippers' Agreement. The liability of the 

J)efendants in conspiracy is joint as well as several, so thnt 

the Defendants who are parties to the Shippers' Agreement arc 

proper parties to the action for conspiracy. The consequence of 

the conspiracy was the closure of the pipeline. One of the l.eads 

of damage resulting from the closure of the pipeline consists of 

the amount , of damage recoverab le for breach of the Shippers' 

AGreement. That is the measure of the damage, or of the principal 

head of damage, s uffered by the Plaintiffs by reason of the 

co!,-spiracy. It will be necessary in the action for conspiracy 
, 

to prove a breacll 01' contract and the amount of dalliage thereb" 

occasioned. The consequence is that in the action for conspiracy 

the same issues of fact a nd law will a rise as would arise if the 

claim in contract were separately arbitrated. All that the 

i breach of contract does is to se t the stage for the quantification 
G ' : of the damages for which all the Defendants are liable i n tort , 

I 

II : 
I 

and for which the Defendants who are parties to the Shippers ' 

A~reenent are liabl e ~n contract. I n those circumstances , h e says 

arbitration would be an empty and sterile duplication of 

p roceedings . According l y . the a rbitra tion agreement has no 

practical operation, that is to say, it serves no useful purpose, 

and all claims should be dealt v~ th in the act~on. 

8. 
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~ am not satisfied that it can truly be said that the 

~rbitro.tion a(; r L;(: I,ic nt i s , i n t h c!:)c circumstances, illopcrativ(~~ 

No procedural d il~ .f'icult)' wou ltJ o:..I.ri.so if', ror cxanlple, the claj m:'"S 

in contract and tort were first d ecided in arbitration 

proceedings between the P laintiffs and the first four Defend~nt~ . 

followed, if necessary, by court proceedings to establ~sh the , 
liabi~ity, if any , in t ort of those who are not parties to tho 

Shippers' Agreement. I a~ree that there is a theoretical 

possibility tha t different conclusions on the same matters of 

fa ct and l a w mi e ht be re a ched in the two sets of proceedings. 

Although this would be an e xtremely unfortunate result, in my 

opinion su ch a duplication of proceedings and ' consequent risk 

of inconsistent findings are not fa~tors vhich can be said to 

render the arbitration proceedings sterile or of . no practical 

operation, or as s erving no useful purpose. 

In the result, I am bound by the Arbitration Act 1975, at 

the instance of Shell and BP, to stay all proceedings in the 

action as betwe e n the Plaintiffs and such Defendants. I think 

it is a pity that thc c ourt is nnt eivon n discrotion in the 

matter. I would have preferred to have had an opportunity to 

consider and decide whether iri all the circumstances the better 

course mi ght not be 

single proceeding in 

for all the claims 
1'-

the High Court. r 
......;..I' 

to be dealt with in a 

HR. DILLON: Your Lordship will make an order then staying the 
action as against BP and al so as against Shell, and I ask 
for costs as against the P laintiffs. 

~IR . ,mBSTER : I make the same application on behalf of' the First 
Defendants. 

~iR . JUSTICE BRIGHTMAN : 
, 

Wh at do you say, Mr. Wright? 

MR. HTlIGllT : The order a s to costs will follow from your Lordship's 
judrrment . There is sor.1o su g~e stion that the costs may be 
decided in the arbitration in this event, but in my submission 
that would be an inconvenient course and would be better dealt 
with now. 

~IR . JUSTICE BRIGHTMAN: I think that is 50. 

:·1R . lfRIGHT : I have two consequenti a l applications to make. The 
f irst is this, that your Lord ship will give leave to appeal. 
It is an interlocut ory matte r of some importance. In some way 
your Lordship' s decisi on depends upon the order in which we 
p roceed with the proc eed in ~s. If we wish to take the action 
first, it is desirable that its scope shall be settled , which 
a re my present instructions . 
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S econdly, if on r e flection '"Y clients decide not to exercise 
the r i['ht of appeal , t h en tl:c '-lction " il l hav e to be recast :.'n 
a rather mo r e dra l!!<l cic \v ay ~ Il il l-. r.!le clcment:s I sUI;~estcd . 

Pe r haps i f o ne \.."cr c to ment.i o :\ ti l e raattc r to you r Lo r dsh ipI"' S.1Y .. 
,. ithin tho n e xt wcek, i f' my l Or.l Cnc! s \~e r c to make an e.C?:_:'~ U. ":.i... (} !" 

"0 that "'e can make any ame ndments necessary, if "'e dec:.ce r.-:>t 
to appeal to the Court of ~ppeal . 

>!R . Jl;STI CE DnIGHT~!AN : lV lw.t you ::l r(: seeking is this: an order 
f rom me for leave to amend , I su ppos e , the relief claimed in 
th e "'rit and the statcl.ent o f cl::lim in such manner ns--

~!R . 1inIGHT: No . I feel t hat that ,rou l d be a rather bold 
application, bec a us e there may be a ll sorts of ramifications. 
All I a~ saying is that as we can g o o n ",ith the action with 
t~e o ther people, it might be a convenient course, i f my clie~ts 
d ecide not to appea l, for your Lordship to settle t he amendloent~ 
in the near future while the case was in your Lordship ' s ni~d, 

so that the scope of the action could be settled comparatively 
quickly, rather than ~o back to a ~I ast er "'ho ..-ou ld not h a v e 
knowledge of what ",as said ~nd discussed . 

~!R . JUSTICE BRIGHTMAN : In other words, you want to have ': he ri ,s:"l': 
to apply to me for leave to a~end the writ and statement of 
claim? 

MR . WnIGHT : Yes . In my s ubmi ss i on , your Lordship h as power to do 
that. It would n o rmally foll o..-, o r mi ght have followed here, 
that o ne c.ould make the appl ication now. If, for e xam p le, by 
analogy the r e were un Il pplicat:ion t o strike out the proccc d iIl~::i , 

the amendments that {flay s~ve it a r c usually, in my 5ubmis sion, 
dealt with by the judge ",ho has I.eard the application t o strike 
o ut bccall so thaL must: uQ. l h~ bt:: , t , ... ay o:f {~cLtinG :.If"l inrorl . tl~d 

continuity on the point. By analogy, I simply ask that o.!', 
~s I say , within t, ... o or thr oe dny s w e decide not t o anpeal. 
o ne can apply to your Lordship a t some conven i ent ~~me ~ith 
the subs isting a men d ment to e nab le the a ction to go aua~nst 
the o ther De fendants. 

HR . JUSTICE BRIGHTMAN: You would merely, I suppose , ~.SSU6 "'­

motion, is that right? 

~!R . "[RIGHT: Yes. 
. 

MR. JUSTICE BRIGHTMAN: For leave t o amend the writ and statemen t 
of cla im instead of p roc e e ding by s ummons bofore D Master? 

~m . WnIGIIT: Yo s, so that it com e s bcfo r e your Lordship . 

~; R. JUSTICE BRIGHT~lAN: 
t~o o r thr ee days. 

I do not ~~e ~hy you should be limited to 
You might wa nt ~ime. 

~IR . 1.-n I GHT : If one c o ~ ld have l eave to a pply to your Lordship , 
perhaps that is bes ~ . 

The third appl ~ cation I ha ve - a nrl this a~ain "'ill depend 
upon our not app~al ~n~ - is a n application for l ~ av e ~o a pp ly 
to r em ove the sta y . because circum:' tanccs may d evelop i. '.he 
course of the a ct ior in whiCh i t wculd be right to make s~ c h 

a n app l ication, and it w0uld , ~ here for~, be convenien~ ~or i~ 
to be done i n this ~pplilation. to have liberty to appl y t o 
=emo ·..re t~~ s tay. 

-,C . 
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~:l\ . JUS;'Ir:E nnTG TtT~l '\N : Thr("o i:-:; ,jltrisdiction, is thero, for 1I1~ 

to ~lltertain su ch an appllcati Gn? I t hact occurred to me Lh~L 

in the e nd you l;lil:h t come to t!la t conc lusion. 
for me to do that? 

Is there libert y 

~:n . WRIGHT : In my submission, yes . I have not 
on it . It simp ly is that iI' there is a st ay 
r c ,novcd by thc court wh ic h cranted th e stay . 
be ri~ht, in my submission, that we ou~ht to 
app ly. 

found any authority 
granted, it can bo 
It would simply 

have liberty t e 

!·11l, JUSTICE HflIGI IT~l/\N : 

consent, is it ]lot? 
This is an opposed application not by 

~R. WRIGHT: I t mi g h t be opposed , o r it might not. At the mome~t 

"!R . 

I d o not know what my learned friends ' attitude to this 
application to your Lordship is. The application to sta y m~bht 

be either opposed or not opposed, as the matter may ~~rc out 
"'hen we make it .... 

JUSTICE BRIGHTMAN : How ca~ you apply to me? 

"RIGHT : No, 
your Lordship; 

just liberty to app ly; it is not reserving it to 
it is just liberty to apply in this summons. 

MR. JUSTICE nRJGHTMAN: How can you do that? If the stay is 
,nunda tory and the court has no dis cretion, how c an the court 
r~mov c tho st ay? 

MR. Wn TGHT: Suppos in g a sjtuation wore to arise in which it did 
become apparent in the changed facts of the case, or fu rLher 
heads of damage, or other matters, tha t the agreement nac ~~~se< 
to be operative; in t h a t event it would be poss~ble .. Qld ~ ~ 

i s a r emote contin ~ency, perhaps , but I would just like to 
rese r ve the posi t i on - to ap~ ly to removc the atay ; ~~ ~VDn 

if there were a change in what may be thought t o be a ~a=~.r 

inccnvenient piece of legislation in the Arb.i .tration Act . =t 
~s f oreseeable that there may be a case when it woul d be 
ce s i rable. 

~:R . JU5'T' ICE BRIGHT~!AN: I would understand a joint application by 
both parties who mi g ht conceivably come to the conclusion thD ~ 

,it would be better t o tlav c cvcryt h ~ng tried in one proccedir!c, 
b u ;; I do noT. fQ r ~he moment see' how you can make a n opposed 
appl ication. I do not see the basis of it. 

~:n. 1IRIGHT : The h<:1 sis " ould be this. The 'iord "inoperative" is 
dealt with in the p r esent tense . At the moment you~ Lordshi p 
has held that it is o pera t ive. 

~!R . JUSTICE BRI GHTNAN: : y es. 

:'IR. j'R IGHT: · There are conc 0. i v ab Jy circumstances in ,,·h ieh in 1:205& 
circumstances at a futur o date it would be proper to submit 
a n a rgument, even though oppo sed, that the agreement had b eco,.: c 
inoperative, for a ny number of reasons. 

~:!( . ,TU STler-: DIlIGlIT:·' \'1· In tho s e ci rcUl:l :; ~Dnces, surely you ,",oltld 
II ' apply to the cou~~ . bec a use you woul~ presumably have a right 

I to apply ~o ~he ~~urt? 
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~IH. !mIGIlT: Yes . 

~~n & .Tl1ST'lCF. ll n T C:I 1T~t.\N : 

cx .. :'! rc i ::.c Ll r i:':! l t .. 
Yo u dn llO t. n e ed n ny leave from me to 

~I IL ,,"' IGr; II'!': It is only a p r o c e <JlI r a l saving- to a!,ply in thj" 
s u mm ons . That would b e all - lib e rty to apply. Otherwise we 
,"ould just have to start again - that is all - with a fresh 
a p plication. 

~IR • .JU STICE nnTGJln IAN : I do not sec that that is ren l 3-,- ~ny 

problem. Is ther e anything to be saved? What prec1 ss1 y CD 

II you ask me to say? 

I 
I 

r:: 

D , 

)lR. ,mIGHT: Just that we have liberty to apply; that is all e 

JUSTICE BRIGHnrAN: I think probabl~ you 
I do not know whe~her it o~ght to apply . 

that . 

can have liberty to 
go any further than 

)lR . i.'RIGHT: If I may have lib e rt:y.·- t>o apply, that is all I want. 
I ,.as j ust disclosin{: to yo1)r Lor¢.'ship" " if we were bold enough 
probably, w hat kin d of liberTY we might be taking. 

~IR. JUSTICE BRIGHTMAN: Very well. I will see what Mr. Dillon 
has to say. Is that the sum tota1 of your applications? 

~IR. '-.'RIGHT: Yes . 

~;n . JUSTICE DRIGUHIAN: On leave to appeal, what do you say , 
Hr. Di110n? 

~lR. DIl.L ON: As to 1e~ve to ~ppc~1, it is a matter for your 
Lordship. I do not really want to say any more about that . 

E !' }lR. JUSTICE BRIGHTMAN: Yes. lVha t wou1d y ou say as regards an app<! a l 
~lr. 1{ebster? , 

I 
I 

FI 

i C: 

HI 

)lR. WEBSTER: I say exactly the same as my learned friend. It is 
a matter for your Lordship . 

MR. JUSTICE BRIGHTHAN: 
hnve ~eave to appeal . 

I thinl_ it 

~IR. ,mIGIIT: I am ob1iged. 

is correct that you should 

MR. JUSTICE BRIGHTMAN: Leav e t o ~pply by motion to me to amend 
the writ and statenlont o f c la i~ ? 

1,m. DI LLON: As to that, I h ;:" ' e n o ob jection to y our Lordship 
granting my frien d l ",av e to a me n d t ~ e writ and statement of 
claim cons e quent ~por the s t a y i n t~e event of his not appeRlin~ 
Dut as fo r the o r o c eO 'Jr e uhi c h h e su:;gcsts, g iven the hypothesis 
that y our Lordship's o rder stan ds a n d h e is not appealing, ~y 
friend Nr. Webster's clien t an~ my =lient are the two who a r e 
not concerned 1Jith the a rne ndme n ts wh ich it is proposed shoul~ 
b e made. Therefore, perhaos , i ~ migh t be s~fficient that he 
s h ou ld have 1iberty to am e ::1d, ... ·hich he can. deal with ' in 
accordance with the norma l prac tice. He has p ower to amend 
without leave ~ e for~ pl ",acines are =~o~ed, in 50 far as he ~5 

'. 2. 
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no~ add ing parti es . As it so l.appens, the application to amend 
lly :h: . !i rl,· ': pa l · til-'~' 1!'-. h , · l ' ,) r , · the: · ~a!S.1: r: r r.l t. 12 o 'cJo ck today _ 
1 il:l ;). :~ i; tc th'l t. ..l;';) ~ Ll L 1· ; '(1 .. 1;) •. j"l r 111in 1;0 d ecid e on i...hiti 
~liL;C l1d :; It : nt . I t is the PO ,t,it1 0 1! t ll :'"lt \ .. c ar c til e ones not 
cuflccrn0.d . T hcre1' o ro hi s procedure i s, perhaps, hardly 
:lppropri at; e. 

~~R . JUSTICE RnJCHTMAN: You are concerned in that certa i= ~eligf 
has been claimed ag:l inst you, and possibly, I suppose. ~VCD 

your presence in the action will be deleted? 

~~ R . DILLON: Yes, it would be deleted, but it is stayed agDir.st 
B ' us . 

D I , 

E 

, 
I F: , 
I 

, 

HI 
I 
I 
I 

~:R . JUSTICE BRIGHTMAN: You are likely concerned, are you not? 

~: R. DILLON: This is 
has been made and 

on the footing that 
will b~ standing~ 

!·:R. JUSTICE BRIGHTMAN: I see . 

~IR. DILLON: That is my position on that. 

the order for a stay 

As to the liberty to apply, I would invite your Lordship 
not to give my friend that encouragement, and leave him tc, ':<J.ke 
such steps as may be op e n to him when and if circumstances h a v a 
so changed as to me rit his endcavouring to take s ome f'urtll,,=­
step a g ainst us. On e of th e c i rcumstances he envisage d scc!;l e d 
to be amendment of the Arbitrat ion Ac t of 1975. That in ':~ rr. 

wa s to Give effect to the Jntern:ltional Convention signed by 
many countri es , and one would suspect it would be rather a 
cumbrous p roc ed ure to a chieve an amendment of that. I woul d 
ask your Lordship not to g rant that. 

:-1R . JUSTICE BRIGHT~IAN : I am no t certain that liberty to apply 
is really very appropria~e in the case of an action which 
has been stayed . 

,'m. DILLON: No . That is my submission. 

~:R . 1YEDSTER: I have nothinG ~o add. 

~:R . JUSTICE BRI GHT"iAN : ~; r. lVri {{h t, so far as amendintr the writ 
'and st;:ltement o f claim is con c~rncd, I ,have onl y two of ~he 
29 parties bef~re me. I t ~ ink. perhaps , it would be more 
appropriate in those circu mst a nces for you ,to go throu~h the 
usual procedure . 

MR . ~RIGHT : If I mi g ht j u~t make one comment . One of the 
reasons for doing it be fore you r Lord ship is that as regards 
the o thers ~o can do Lt withou ~ le a v e bcfore the close of 
p l eadings, a s my f riend s a id. The reason for doing it by motion 
here is t hat befo r e my f ri e nds fin a lly part from the action the" 
sl.all have an opportur ~ ty o f saying whether they object, o r :l~k 

for a !;t<:ly in r 0.s p"ct; " f : h " a lll ('nde ci s t:ltement of claim, i . e., 
if t;hcy a re g oing to s '"y tha t ~he a mendments I seek to lIIaJ, o 
still leave tho action wit~in t he stay . That vas the only 
reas on why I did submit it would b e conven i ent to deal wi~ h it . 
The others are concern ed , but are not necessarily parties. 

~!R . JUSTICE nRTGJ'T~lflN ' Wi 11 ~ 'c" not have to ~trilce the :f:l. :-gt ':' .. 0 
Defendants ou t of ' h e E :tic~ ~ 

13. 
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~:II . I .' I:ICIIT: Yet:. ccrt;,lnly, 1.)11 L o r -cour!jc ull the Ll.11cga. lj on~ () r 
C(.II:.piracy a nd lJl ' (::ICh u.J' ('- 'IIII. I 'd e l \JL 1.L .:....t a v in t.he SL:-lt,,' \' I\"' :I L " ,' 

c l ~ I I I:1 h e '-:: IIL !"'">" L JI( : Y ~ Irt: \, . I , · L : . ~ .! . lh" ... : l- d Vdl.I(!11 IJ .1" L!I( ; C()tI .~;I.j / ' .41 ;. 

,11 1STJCE m:T(;IIT ~f,HI: 

action a"ainst Shell and UP. 
concerned unless they seek to 

n () ro 1 i ~ f j:i C 1 a j IIInd j n 

So technically they are 
be. 

til" 
no t 

I,ll(. "IUC1IT: All I was wantin~ to add was, because we wanL tu t:< ' L 
011 with the acti o n as fa.:it a!l we can, w e have the situntion 
hlllel'o h'u r.;L l'Jl<f. ! (.111.:111 ou t. . \ !} I'dl'LJ.u:l, tSL1'1\(~ uul Lhu l'olll1t ' 

ni':;)inst tll4..~ III, lc::l.vC ill t.he all(; {,,: ltiun of' brcacl1 vI' conl.racl..., 
U leavc in the alle~ation of conspiracy, and whcn faced wit h 

another proceedinG, to sustain that in some way we have not 
complied ,dth the stay, we are in breach of it by putting those 
alleg ations forward. 

1 

D I 
! 

, 
E I , 

I 

, 1 
F! 

I 

~IR . JUSTICE BRIGIlT~IAN : Is no.t the stay given effect to "'hen they 
cease to be parties to the action? 

:.:n. IVRIGHT: Ye s. 

HR. JUSTICE BRIGHTNAN: 
moment, can they? 

They can have no complaints after that 

HR. l'fRIGHT: Theoretically I can see it ,.,ill be difficult for 
them. All one says about it is that at the moment the actia~ 
will be absolutely unaltered aaainst everybody else, and the 
issues of' br e ach of' c ontrnct would be tried in that. I do 
not know whether my friends would want to object to that C."lrse 
or not. If they do not object just to their names being struc:. 
out as parties and relief against them, then that of courso ve 
do not worry ~bout. We can malcc the amendments without 
concerning them. 

NR . JUSTICE DnIGIIT~IAN: I am JU S L Go inrr to ask this. Mr. Dillon, 
supposinrr that y our client wer e s truck out of the action, 
tilDe no relief was claimed a Guinst your client and no other 
amend~ ents made to the statcment of claim, would you regard 
tl,O order for the stay as having been performed or not? 

~m. DILLON: Pluillly performod. 

~m . I{RIGHT: That <:joes ", eet r.>y poin't that I was afraid "'''' might 
be faced with difficulties about saying that in ~hat ev .. n ~ i~ 

would not have been performed. 

~!(. JUSTICE BRIGlln:AN: You, secor.a app lication goes? 

~m . IHlIGHT: I am happy it is relieved. 

1'~R . JUSTICE BRIGHT~IAN : Techni o::: ally, 
and SP are not struck out. 

:.1R . ImIGHT: They stay i n . 

I am tOld, the names of Shell 

~IR •. nJSTICE BRIGHTHAN : They s tay in the tit le, but the proceedi!!g's 
a~ainst them are stayed. 

NR. tIRIGHT: If that 
acceptance of the 
an application ~ o 

makes no 
posit ionr 
am~nd . 

difference to my learned friends' 
I am ~appy I shall not need to make 

1
" 

" 
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R . JUSTI CE BRIGHTHAN : As re&ard" liberty to apply, you either 
h~ve a ri ght to apply o r you have not, is that correct? 

!! . i.,t j ~ J C liT : Y C !i .. 

H. JU STI CE BRIGllTHAN: S o you do n ot ne ed a nything in the o r d" r 

a . WRIGJIT: It was j u st a c onv e nient cours e . 

' H . Jl ' STT CE nnTGrIT~L\ N : ~l r. )lillon , I th ink, is a little af'raid 
I ,.iCh t be g ivina you e n couraGement I 

:R . 1.11 ICflT : If' we think it right to do it, we will make the 
31>plication with o ut encQuraacmcnt! 

'.:!l. JUSTICE DRJGHT}I!\N : Ye s . I d,~ not t hink that you need lib ert y 
to apply. If' circumstances chane;e, then it may be - I do not 
know - that you will be ~ble to come again to the court and 
say that no longe r is the condition of section 1 not sat i sfied . 
Very we ll. 

\IR I VRIGHT: I am obliged • 

.. ' 

, 

il 
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