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u, Lo whint exieni. | think (bl the argumen
have had before us goes bevond thai
minimum, | am expressing no view
ihe cirgumstancess, in my |
should be allowed and leave to
given,

said that the plaintffs" case is
the anvwer oo it {forward b
: . | accordi

COURT

Aﬂ@ ULK CARRIERS LTD.
L
& H SHIPPING INC,

Belore Lord DEssirg, MR
Lord Justice Browss and
Lord Justice GEnrFRey Lane

in hrqn:h of conirasi, Iil;ﬁl" i (THE “FLUOHSAN MARL™)
ed 10 a repudindion, cmn |
3

In 1971, the shipowiets el ther
Mirru on a tsme charer = the Beepee form 1o the

from delvery ot & Bire rale of §2,5% per 1on dead

1 The vowsed was delivered on Aug.
29, 1974, and the redefivery date was Lherefore July
X0, 197, m e earllest,

The charver provided, inter alin:

any and @il differences and dispuses of
whatkoever nalire arhing oul of 1his chamer
shall be pai 19 arhitralion = the City ol Landon
|:ll:|1.-:|1{ 1Mo the laws felading 10 arbitration thes
i foroe.

Thie charcerers duly operated ke wewerl apsd pard
ihe hire fegularly Bl By Decemnber, 19, the
fanker markn had slemped @nd the rme for
Fuohiza Mary kad fallen from 52,59 10 a lnile over
$i. The chansrers “muhﬂu-::“hdfﬁ:l:ddl
parpase of avosdieg paymss of © on
Agr, 11 sz che Tollowing ketier 10 the shipownets:

Charierers  find  ibemnselves  peeventesd by
pumners (rom emplovimng seswd ds sfitchiled, Thire
bemg itk ol monemie slernsive
employmend fl'rrlﬁ wessel, charierers regres they
muisl breal owisrs Enbaliny ::hh.uu- their
charer ohlgatons as ng charier-party

1o an end, mhnnﬂ:r:ilhﬂndmmmu

ol 1he tHime and date hereol

On Apr. 21, I97T, ihe shapowmers sem ihe

following repdy:

We much reprel you appear imem os forcing
el amdher repudiaiion situakion —
in order to ohimin some semporary reliel Trom
. lmancisl commumenis duning the detay
mhich will occur before licigation can be
copleed . . . We csll upon you B chamenem
weili 4 rfepulsisns 10 malmEin o esmesly
revonsider your akbibads.

| i
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the consent of the defendanis, would constitate
a breach of the contract conained in the
charesr-party, and o breach of such o natuwre
that it '“H;;mh th.::h:{:rnd.luu :m
pulting an to the remain

under the charier-party: i wmﬂd“{n effect, be,
or have the effecs of, a tal breach of,
of bresch of a fundamental lerm in, the
contract; and, as the defendants apparently
ok Lhe view that mo change was gomg (o be
made in the anitude of the opposite party with
regard (o change of managers, they
entitled 1o treal thai as being a repodiation,
theey diel treat it as such,

repudiaiion of it by th: 5, m treal the
contract as still be Tl'mr therefore
have, consistently antiiade, ired
the defendants 1o rier hire which was
due on Dec. The defendanis,
consistently withit u:l:l.ld: thag :h:mr.m:i
is Bi an ve refused 1o pay it. The

imitiared the pr
is appeal arises by o wril issced
1978, in which they claim the wum
2803422 and interest pursuani o
t is the amoum of the charer ke
. i the charter-party o still alive, way'due
ul'lpﬁlﬂ The plaintafls Thereupon 1im
?IEmnmﬂrm Cowrl udgment under B.5.C.,
.14

The matter came before Mr, )
on Mar. 25 of this year. There w
an affidavit by M. Loun
Boutols, who m, as |
presdent of the defendant co

out,

shipping knowledge, thetmportant part that the
manager plays in bon o o time charier-
party. He alsa porticulers  about the
negodiations lor the present charier-party, and

ieh 1 sabd that 1 o o be
- ] dnmd under 1. ?-EL# wﬁu; On
e oomsiructon  of the comirncl,
rlv cl. 48, read with addendum MNa. |,
& term of the charmer-pamy (and il secms
have besni pul, af any rate ultimately, as
on express term of the charter-party § that

REPORTS G'ﬁ .
The “Katingo Cabocotronis'™ % VoL b

contract. They furthef submined thar that
breach of the comFsct was a [(undamental
breach (however ils 1w be - @&
breach the eifect of which was such thal in law
they wueﬂ entitled 1o treat the contract as being
al A ;

This being. 'EI'H'DEIJ under R.5.C,, O, 14, ihe:
function g{&i Court s nod 1o decide whether
the plaintiFfs or the defendants are nght on their
comst on of the contract, ar the guestion
whether or nod, il there be & breach of contract,
it is. ofa fundamental term. The fonction of this
Courl s simply to consider whether, on the
materinl which was before the Judge and &5 now

fore this Court, there is something that can

airly be described as ““an arguable case"
which would provide a defence 1o Lhe agiion,

Having regard to the conclusion which | have
reached, approaching the matier on thal basis,
il is desirable that | should make the remaenser
of this judgmem as shori as i possible. It s n
the circumstances highly undesrable that |
should express any vicw upon the istues that
have bern argoed going further than »
neceisary for the very lnmted questbon which
has 1o be decided im this Coun. | therefore,
deliberately and advisedly, do not pr e
1o atfemipt 1o sel oud the arguments which have
been involved on one side or the other, b
merely 10 say thay in my judgment il would be
wrong 1o hoald thar there 5 mot here an
“arguable™ case that there was a werm of the
charter-party such as i contended for on belalf
of the defendants; and, further, 1o say, on the
only ather matter which remains in issue, that |
do not think it would be right to say that i
canmod fairly be argued that a breach of that
term would, or might, produce the resuli thal
the contract could be treated s having been
termmated. But | wish to stress il hope it 15 ¢hear
from what | have said already) that | am mot,
and deliberately not, indicating any view that
goes ong millimetre beyvond that; and 6o one, [
wm sare, will irem whai | have said as indicating

| any view bevond that whch | regard as essental

| Ty

for the decision of this case, namely, that those
matters can. in my judgment. fairly be

| regarded as being “arpuabie™. Wihether, and iff
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obligations. We call upon you as chamerers

with a reputation io matntain o earmesly

recomsicer your atliude.

The chartefers replied that there was no
guestion of thetr giving any funher orders. So

an Apr. 25, 1977, the shipowners treated the
charterers” conduct o8 o on. They
accepied it @ of Apr, 25, 1977, and held the

charterers liable for all loss or damage arising
therefrom.

The shipowners
They had already on !
wril ¢laiming the hire dus on Feb. 218,
amounting 1o 1290, 182.61. On Mar.
they ot a Mareva in junction. On
they applied for somm ¥
charizrers then taid they
wrongful repudiation by the
excecded the Feb. 28 |1|r|‘.'.l.|1 i

Justice Kerr rejecied €
He snid thaa the open
not bona Gd
i pretext for g

ot nppenl
1. They paid (he February

. 1977, the shipowners iwsued a
] iarserers daiming damages for
'F:Tqm of  the charter-party.
ey based it on the hire pavable under the
charier-party for (he remaining 27 monaths, less
the hire obrpinable weder a vime charer for thar
periosd s ol the date of repudistion. Their clasm
would come 10 something approaching, if nod
exceeding, 14 million. The shipowners applied
ex pane for & AMareva injunciion and god i,
They applied again for summary judgmem
under R.5.C., 0. 14. The charterers reiored
with @ summons o siay wsder the Arbitration
Act, 1974,

The semmonses were heard by Mr. Justioe
Kerr on June 25, 1977, Aq this siage the
charierers admitied thai the shipowners were |
cititked o damagess Tor repasdiation. They no |
longer pul forward thetr manafsciured cross.
claim [or repodiation. 50 the only Bssoe was
whai was the proper sum of damages 0 be
awnrded fo the shipowners?

The Judge made this imporant finding:

On e evidence belore me o0 Is
owerwhelmingly probable that the shipowners
are entitled to a very vobstantial sum . . . M.
Southwell for the charterers has  rghaly
sccepled thal i I i the highest depree

probable ihot the plambiffs will recover a
sizbsiantial gmoum, To the exient thai the |

charterers |‘I-I-'I-'l: 1

pllll'lﬂfﬁ»' evi o approximale or
MinAmLEm & which the shipowners
are entiiled the chariefers’ ewndence

sty party . . | The shipowners kave all
itn, wind | suspect (lhat the defendants
ity whatsoever and are still trying
aff the day of reckonmg. | have 1o
wheiher they have the law on their
. With relectance,” | have come o ihe
: - | mas
therefore gram 1he chanerers :h: stay which
rhey ask.

Sa there i the pokmt, "I.'hr.n: i3 beyond doubi a
big surm puyable as damages by the charierers io
the shipowners: bul bocause 1 cannod be
ascertained and put down a5 a definile figure,
the shapowners are 1o gel no jdgment for any
sam at all. The whole matier must be send (o
arbliration, . as we all know, would mean
a long H:rErﬁtmm have latle control over
ithe speed of the arbitration. |1 tzkes a long time
10 get an appoiniment; and when thai is done, if
The creditor wanis 1o avosd paymenil. he can pul
aofl the day af Judgmeni 'u'l.*!'i.rlil:l:[ = by
asking for maore time (or one thing or another
— by saying he is not ready, vel —.and even
alver an award, by asking Tor a case (o be siaied
— and w0 forth. I is most regretiable. It means
that defanliing parties cam gei (ime indefini
The soliciiors for the shipowner, with all
responsibility  which arviaches 1w them as
sodicitors in ihe City of London, have puai this
upon affidawic;

This i mot the [irsi case in which Lhe
charterers have adopied unusual tactes in
order 1o rd themselves of [nanceally
unfavourable charier commuments. In a
namber of cases . . . ithe charterers have
terminpied the chamer and have then wsed the
delay regrettobly inherent in  arbitration

io  negobale 4 discounted
weitlement.

Arbirrarion Act, 1975

It is ilds background that | conseder
the effect of the Arbitration Act, 1975, It does
nod apply 0 domestic arbitration agreemenis,
bur only o international arbitration agrecments
like this one. Under the 1930 Ao the Couarts
have a discresion whether 1w s28y the action or
not. The 1975 Ac rakes away any discretson in
the Coari, It makss il compulsory (0 grani a
stay when the matter in dispute comes within
the Acit. The word “'shall™ is used imperatively,
| weill read vhe sectsom in full.

If any pariy to an arbiiranon agreemeni o
which this secnion applies. or any person
claiming through or ander him, commenos
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wivy legal procesdings i any court ngainst amy Second, Take a case a creditor has an

other pany 1o ihe agresment, oF ANy person
claiming throwugh or under him, o respect of

Ay mEer to be referred, any party 1o
the prhra;‘:mlr ol amy time after

ance. and before dedivering  any
mﬁ_ aF :;kp:'u I.I'Ijl'htﬁhﬂ' sieps in ll":
proceedings, I3 Lhve court Lo sway |
procecdings: and (he courl, unless satsiied
that the arbitrmtion agreement o noll and

void, inoperative or incapable of being
peziormed.

or_that there is not in fact any, 1
dispune berween (he parties with regard (o ﬂh:!

miilier agreed 1o be relerred, shall

ofder stayinig he prn-:ﬂdinn.

The important words for the pre
are “‘any malter agreed 1o be refd -
“there is ol in fact amy dup hegagen Lhe
parties in regard 1o the 1o be
referred™. G

Seeing thot this s 2
questions. will often

E

1hese sugpestons: I pProposifion is
illustrated by the ion which | have
described in res February, 1976, hire,

It is this; W

1o him, as | there is no dispoie, but the

debior avosd payment by making @ set-

off or ibeclaim s 1o which there is @
b

e the Court can give swmmary
mder B.5.C,, 0. 14, Tor the sum due
itar, bt it must send (he set-ofT or

claim off to arbiceation. If the set-of7 or

terclaim is bona fide and arguable up o or
fior a cemain amouant, the Courl may stay
eaccution on the judgment for thad amouni. Bai
in some cases it will not even grami o siay, even
when there s am  arguable  se-off  or
counerslaim, sueh g when ibe claim is on a bill

of exchange. Sse Nova erser) Kelr v
Kammingarn aerel G b, [1977]
Lloyd's Rep. 463 [1977] | W.L.R. 713 m pp.

6% and TZI0-0F by Viscouni Dilhorne: or Tor
fretghil, see Memriksens Rederi A8 v, THZ
Rodimpex, [1973] 2 Lloyd's Rep. 133 [1974)
l.} B. IJJ- ind the recent case ol .-Irrr.l Tanker

e e S

2 or

wnul.d. n:E doe on archirecrs”
certificates wherl Hui_ll are, by the 1ievms of 1he
conirac, expressly of impliedly payable withoat
deduction or further deducthion: see Dewnevs
Lid. v. F, G. Minter Led., [1971] 2 Lioyd"s Rep.
192 [1971] 1 W.L.R. 1205, a case in which ihat
comtrisction which thes Court put on it met with
ihe approval of Lord Read and Lord Morrs of
Baorth-v-Gesi in the House of Lords in Modern
Enpingering  {Brizeali Lrd, v, Gilberr-Axh
i Northersy Lid., [1974] AC. 689, at pp. 6570
anel TOIC. [ The other Law Lords only differed
i 1w consiruction of the agreement, b

. wuch as Tor work
. bt the sum is nao
creditor says thai i
The debror admics 1hat a
due. bur says that it s o
Then the Court can give
l:HI'J' and send the balamce of
ion: becawse Uk only maner in
s [200. See Lozorus v. Smenth,

p, (1948) 64 T.L.R, 20, Third, Take
same case of work domr and materal
wupplied. and suppose that the deblor admids
that 3 consadernble sum 15 due, but be decline
o put & figure on iy, The Court should mot allow
him 1o obtain any advaniage on thal accoont,
He should not be allowed 1o pay nolhing. The
Court ought (o give judgment for such sum as
appears 1o the court 10 be indsputably due and
it refler the balance to arbitranion. This o
exiablished b I:hr dectston of this Couarr in Elfiz
Mecherico! ey Lid. v. Wanles CovrSernacT s
Legf, [1978] 1 Llngld 5 Rep. 33 (Norel; [1976] 2
B.L.E. 60. | would Hke to refer 1o 1wa of [hiee
extracts from the judgment i s cise Because
they are particularly apposie lere. ln my own
judgment &t p. 35 (past) | sakd:

There s a general arbatragion cloose. Any
dispute or difference arising on the MEILEr 1s
1o go 1o arberation, 1 scems 1o me that o a
case ¢omes before the Court in which,
although a sam is mol exaaly dpusamtafied msd
alihough b s ot admiined, pevertheless (he
Cogrt can see that a sum is indisputably dse:
then ihe Couri i able, on an applicanon of
this kind, to give summary judgment for ssch
sum as appeans 1o be mdispuiably due, and 1o
feler  ihe balance 1o arbicration.  The

aseraiable sum 1)

diclendants cannot insist on the whaole going
1o arbitration by simply sdyving that there is a
difference o a dispuie abogil il

Lord Justice Lawton pat it with his usual
commaon semse. He soid (at p. 36 posi)

Il the main contractor can lorn round, as
the mam comractor has done inthn case and
say “Well, | don't accepd your accoaEml
iherefore there is o dispute™, that dipue
musi be referred 1o arbitration and  the
grbiirmion must (oke s ordinary long and
redious course. Then the sub-conirnelor m pul
into conssderable dif feculties. He 5 deprived
of his commercial e bieod. 11 scoms 1o me
that the admimistration al jusisde o odr
Courts should do all it can o restore Lhat life
Blood as auickly as possible . . . Im my
judgmeil il can be done il the Cours make a
robust approach. as Uwe Moster dad im this
case, to the jursdictson wnder Order 14,

Lord Justice Bridge (a1 p. 37 post said
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To my mind ihe test to be appled in such a
case is perfectly clear, The guestion o be
asked 15 s i esiablished beyond reasonable
doubr by the evidence before the Court tho 3t
leasi Ex 15 presenily due from the deflendant to
the plaint if7T 17 it b5, then judpment should be
given for the plaimifT for that sum, whalever
s may be: and in & ease where, as here, there
is an arbirerion clause. the remainder in
dispute shoald go 1o arbiiracion, The reason
why arbiration should not be exiended o
vowver the area of the Ex is indeed
there is no wssue, or daflference. referable
artiratkom in respect of that nmouni.

Frarrfe, Take o like case where the ergldi

for work done and muierials suppli
damages — swch a5, on @ sabe o
ihe buyer relusss o m.r.'p{

difference between codiraci | ariid nurhﬂ
price wnder s, S02) of the ] . The buyer
is clearly linble, bui the sellery’

calculatiom is wrnn;
wak dafTerent fr

e marksl price

iy foreqged his own
i . the seller geis

admined damags, and 1he
arairalbon; becnuse vhar is the
dispuie. 11 the buver does nal pur

an pdvanmge on (hal @ecount,
pf showld give judgment [or 1 he amounn
indispuinbly due und send the balance
irarkon. The case s indistiiguishable i
iple from Effiy v, Wares.

Cm pringiple therefore, i is my opinion that
when the oredior s clearly  emithed o
subsiantial demages for breach of contraa —
nid the only gueestion oulsanding s how moch
L hose damages showld be — (e of the credifor
guantifies them ar £0000 aind ihe debior

pamtifies them ot £800, there s not in fact any

ispuate between the pariies &s (o the BB, bt
only as 1 the E300; =0 only the £300 need be
referred 1o arbitraon. MNow suppose tha the
debior does not condescend o quantily 1he
domages. bn sills and savs he will no, o
ciunmd, calewlaie the damsages. He showld pot
be better ofF by his evasive action. 1F he wiil not
give any Dgare at all or pves a figare which 1s
padenily oo low, then e connen complaim if the
Couwrt itsell assesses the fgure. In soch a
situation the Coun can and shoold assess the
fipure of domages which @t considers 10 be
mhisputable, amd leave ihe balpce o Lhe
matler in dispaie Cwhich s agresd w0 he
relerred ™. That | think s the conseguence ol
Effex v. Wirsiey properly indersiond.

Returming 1o ihe lacts in this case, the
shapowners are undoabiedly entiled (o domoges

from the charterer for uulmnn of
the charter. The ch m. it, The anky
westion is ihe am | il not go imio all the

gures. The shi T Lh:ir damages
by mking 1 hire o 52,59, and
deducting & hire obtainabls on a time
uhmu tandding vime as given by the

. Sty ot e B4 i, e
U a5 over 34 m

give thedr own calealmion. On the
Somsel voyage ruie they pul the rane
ble ai $2_26: on b pure time chareer they

i at §1.B8. The resulting (gare of damages
157 in the one caleptatbon $811 564 in the other
calculatbon  $1.TH6.995.57. There afe some
adjustmetis to be made for minor clidms by the
charterers. |n addiios the charerers  put
forward all soris of arguments 10 reduce the
fgure — making Bricks withow siraw just o
the defendants sought 1o in iy v, Waies. | am
quite elear that the charierers' lowes figure of
damage, $H33.564, s patently 100 low,
especially when o is remembersd that in
December, 1976, the charterers offered 1haa the |
charter should be cancelled on tlsem IEI.I

$1,500,000: and in Febroary, 1977,
million.

Im all the circumseances o seems 1o me that
51,000,000 is andisparably payable wiy of
damapges; and it is enly the excess of 53,675,000
which b in dispure. 5o far as the Arbirranon

Act, 1975 5 concerned, then | would only stay
the acticon in respea of 1hal balanee,

Chraler fd.

Alongside the 1975 Act, there s a parallel
problem under O, 14 B s wid that judgmeni
can only be given for the whole or part of a
claim il it 5 & “Nguidaied demand™. | agres
that that is the case 0 reapect of judgment in
defauh of appearance — see B.5.C.. 0, 15, 5. |}
and in default of pleading, see R.5.C.. O. 19,

2. But thase two rales have a historical origin.
They are o survival from the old counis in
mdebitnivs psumpsil. Anything tsat conld be
sued Tor wider those counls cormes wiih e
deweription of a “*debi or liguidated demand™";
see Lapor v Grumwaldl, ll‘ilﬂ] I K.B. 21, I}}'
Lord Justice Farwell, Hence it has invariably
been held that a demond on a guanium mermst
for money due For work dome and material
supplied, even thowgh sirictly speaking iv is
unlsguidated, is always recoverable as & “‘debi
or hgundaied demand™, Those words are nol,
howewer, to be Found in O, 14, r. 1. | s no
reason why O 14 should be confined 1o cases
where the writ 18 indorsed [or 2 claim for a deba
orf Hgudated demand. It & dadly praciece o
apply O, 14 10 clarms for a sem (or work done
and muieripgl supplied, and ihen for judgmeni (o
b= given for such part of i@ a8 o admilied 1o be
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pavable; or for such part of 5 as. on the
mdmmh:uﬂmb:mﬁmmﬂym
Such 1s simple justbee 1o the badlder who has
done the work and ought 10 be paid. 11 would be
a disgrace 1o Lhe law |l1h.u=unnm=r coubd reskst
paying anything by simply saying. *'There is no
certpinty ihmi that 18 the ocorrect figure',

Similarlv, when there & o sum which can unlr
e asceripined on the jaking of an accoumi. If
the debior, who is himsell in 2 position o
caleulare rhe amount, admits thar something i
owing. tut he is nol sure what it &5, the Co
can give judgment for such sam as il can
indispusably dwe; see Comrac
Furiong, (1948} &4 T.L.E. I01.
distinctzon in prineiple besween |
the PYESENl _case. The case of

when the defendan

has no defence ¢ laph oF “*a particular par ™

of such a Court can give such
judgment * clatm or Er.l as may be
a1 n wiy 1his should not apply

fiquidated damages, just as it
on i quanium mersill, of 3 sum

tion of the difference between conirac

o3
%L. Take mpamn 4 contract (o the
% when the damages depend on p

QO
&

and marker price, or a claim under a
chares-pasty for damages for repudiation when
ihe damapes depend o a calculation of the
difference between the contract rate of hire and
the market rate. In such case the marker rae
may be a maiter of dispute or difference, b
usually between defined limits. The Cowrn can
readily asceriam the minbmun fgure for which
the defendant is liable. Il should be able 1o give
judgmeni accordingly.

Mr. Southwell siressed the words in B.5.C.
O, 4, r, |, “Excepi as 1w the omouni of
damages claimed™. and argued that when there
wiks an interlocuwory judgment for damages 1o
be assessed, there was mever any power io give
judgment for part. Bul | resd those words as
appdying (0 such part of the domages as (o
which thers is a dispute, |1 docs not apply 1o
Idh:n part of the damages which 15 indisputabiy

ue.

Mr. Sowthwell plvo argusd (hat o judpment
far part of the domages feven the indisputable
part] would be in effect a judgment for an
inperim paymment and the Coun would not have
power 1o give such a judpgment. i was firsa
itroduced, he wid, by the Administravion of
Justice Act, 1969, and it had only been applied

0 personal injury
argument  cither,
judgment for &
s mol ordert
called, It s

oughi o be power Lo give judgment
plaintiffs for a subsiantal sum, but has
under the rules there 18 no power 1o do
that we miest aweil an amendment of the
es. This treats the powers of Lhe Courts — in
matiers of practice and procedure — 1o be
limited by the roles. Ir 15 said, “Unbess it s
found in the rules, there s no power™, | do not
agree. Long before the Buole Committes was
eztablished the Judges bad inhereni power aver
all marters of practiee and proecdure. All the
riflies were made by them. They retain this
power still. As | have ofien saad, the Cours are
master of their own procedure and can do what
is right even though i is not contained in the
rizles. Racher than wail for the Rule Committes
10 act, it seems o be muoch better [or the Coorts
te do what s nmecessary as and when the
occasion arises. Take this wery case. IF the
shipowners fall 1o pat anyehing in this case the
charierer will once more have succeeded by this
lateis manoeuste — by not admitting any figure
— in depriving the shipowners of their jusi
claim for wears 1o come. The chanerers will be
riabbing their hands with jov. At last they have
found a good way ous of payment, For myscll |
would oot allow ihis, | would allow ithe appeal
and enter judgment for the sum which om the
evidence appears (o e o be indispurably due. |
wikitld assess o1 ar 51,000,000, | would allow the
appeal pccordingly.

Lord Justice BROWNE: | wish | could agree
wilh my Lord, but | am afraid | cannot, In my
judgmem this appeal must be dismissed, Mr.
Justbee Kerr thoaght that (he plainii(fs have wll
the meries and [ have heard nothing which gives
me Lhe shighies reason 16 doubt that he was
right. Bui | am driven 1o the conclusion thot he
was also right in holding that the defendams
e the Lo ot their side,

The arbitration clause in the chaner-pary icl.
53) provides thai:

Any and all differences and disputes of
whaisoever nature ansing ogi of Lhis Chaner
shall e pua o arbivration n the Cay of
London pursuant to the laws relating 1o
arbitration there in foree , . |

By x. L1y of the Acrbaraton Agy, 1973

I any party 1o an arbliration agresment to
which this section applies . . . SoUmmences any
legal proceedings in any court dgainsi any
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oiher pariy (o (ke agréement - . . i respect ol
any maiter agreed 1o be referrod any party 1o

the procesdings inay . applz;u Lhig coart 1o
say the procecdings; Cand the court unless

sabisfied thal . . . thefe s pol in fool ey
dispute belween he parties wilth r o e
matter apreed o be referred, make an
order slaying Lhe proceedings.

It is not in dispute that by viriue of 5. 1(2) and

and the Couri miow siay unless the case f
within one of the exceptions in the sectionglh
Coun has no discretion (o refuse a stay,
it imposs conditions (e.g. as (o pa
other pany or imo Court)l, as
coneodes

{41, this arbitration agreement {5 one (0 whbch
the section applies, The secuon |5 m:n:lunry,< :

arbitration agreememl  cog

identiltable and u.:uwl" ]
the case pul by 35 ; '- an admitted
cluim Tor [mlh[ disputed claim Tor

olfld in my view be
was ol in fag ey
tied item and (o reduse 3

O\ Lod, v. Woies mm-r
Llovd®s Rep. 33 (MNowey; [1976] 3
claim was for a specified sum,
Vihs part took H'Il."l"-':l'ﬂ‘l-lt E£x, pari of
Uy WA “indispusably dee™; | think thai
S0’ case alse the Cosirn '.l-mﬂd be enuiiled
whe 4 siay in respect of £x and len the res:
1o arbitration. Bl such cases there s by
idmission, or can be by a decision of e Court,
a qumlﬂed sum & 1o which ““there i not in
faci any dispuie’

In the preseni case it s plain that ihe
plainniffs are entitled 10 heavy domages for
breach of contract, bui there 5 no sech
guantified sum. Mr. Leggati an variows st (5]
b argument pod forward varoos mmn.
'I'I.uru g5 e minimun amoant “idispatably
due™, but in my view il s impossible Lo that
&y definable and ni'l]m“nul part ol ihe
pladntifl's clabm s sputably dug'’. As Mr.
Justice Kerrsaid .

. the dn[ﬂ-.-u]:r of dmnﬁ it fioe. putiing
lorward such a minlmun Ggure) o iesell
demonsraies the difficulty in which the cowrn
m

In fact doring his final speach Mr. Leggatl put
forwnrd a figure lower than ihe §1 000,000 ta
which my Lord hos reflerred; be put Torward a
figare of 833,564, Mr. Jusuce Kerr held thar
the issue of liability was res judicata and tha
there was ko sewe as o Habilny in thay action.
The delendants have now admitied liability, bot
by virtge of R.5.C.. Q. 18, r. 13 (4) the amoani
of damages — ithar &, the whaole clmim for

facts of this ﬂ;ﬂ
ar quanti

indact in dispure.

t. Justice Kerr sakd:

hlh-'l:*ll
¥ canclude (hat there & na
of the mater agreed 1o be
matier agreed 1o be r:tetru'.l 1
e wnder the charer-
:b.rpui:.l.l i the plakmii s

EC.
e M. Justice Kerr, 1 reach this conelusion
reluctance, but i my | enl the Courl
) ias in this case no chosce under 8. 1{1) of the
1975 Act but ta gram the siay, and | would

dismiss the appeal,

The guestion what would have been the
positian if the 1975 Act did sot apply therefore
does not arise, bur it was fully argued and 1
think | should deal with i1,

Cieder 14, 1, 1, denls with twi siluations—

fa) where a defendant has no defence 1o a
claim ingcluded in the wrif or 10 a particular
pan of such o cluim:

i) where o defendant has no delence to such
& claim or part excem as 1o the amonnt of any
damages claimed.

Corresponding references 1o the claim or the
pan of o claim sppear in O, 14, . 3(0) and
430,

In Losgruy v. Sk, [1908] 2 K. B, 266, this
Cour ipresumably applying (ahh held thal i was
1o give judgmemt under Q. 14 for rhe
ined parn of a larger (gualified) debi. In
Eilis  Mecharical Services Lrd. v, Woie
Corstruction  Lid., both ithe wotal amouant
claimed and the pari of & which this Cowrn held
to be “indnputably due™ were quantified; the
suimn for which judgment was given under O, 14
ipresumably again under (a)) was retemtion
moncy (orming pann of sams certified by the
crgineeTs.

But in the present case | ihink the plainzifls
are in the same difficulry under ©. 14 a5 under

damages — 15 il HBsue.
| cannoi !Iml!
part of the ¢

qmnun

‘d-r]n -u-EE ihe A.rblf;unn Act. i is im i
identify or guanmtify particulsr 0

im in respect of which there is no defence or
which is ““Indisputably dise™,

It seems 10 me that what the planoffs are
really doing is 1o ask the Court 10 order an
interim payment on accounl of the damages
which LIEe:- expect (o recover. In Afoore w
Assigemernt Courier Lid,, [1977] | W.L.R. 638,
this Court held that there is no imberent power
io make such an order, The Court referred to
f. 20 of the Administration of Justios Act, 1969,
which gave power (o the Rule Committes 10
make rules enabling the Court 1o make orders

reguiring interim payvemens. That power is quite
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gencral, but the only rules so far made under i
are 0. 29, rr. 9-17, whhh:pmrlh :rm:l.umi
for damages in
injuries. Al i1. was held in Hmn-'iu.u
that &, 14 did not there apply, | think we are
bound by that dectiion {with which 1 entirely
agree) 1o hold that we have o power 1o ofder
an intertm payment i the pretent case,

Even if the 1975 Act did no apply in this
case, | should feel bound to hold thal the Coor
has po power (o give any judpgment or make any

iliimaely be held 10 be entitled.

Iy may be thal the Rule Commines wi
it ragha to consider whether ilere sl
eatenision of the power 1o
paymeins on account of

Lord Justice GEDFFREY | L iread by
Lord Jusiice Baowwgl: jotiffs in th
case claimed before Jigice Kerr 10 be
entitled 10 summary 0, 14

damages for breach

ol a long-term riy, The defendanis
claimed that t dispuie @ o liabiliy
and quan that wnder the terms of the

order for poyment to the plaintiffs of any pa i
of the damages 1o which they will np dng‘mﬁ

¢ dispuie had o be referred 10
virtwe of B} of the
« 1975, The learned Jsdge hod
¥ n deciding thai the delemdanis had
to the claim so far & hability was
oo, angd indeed (hey have sings ihe
{ormally admitved in. I s clear that the
endanis, ever suce Lhe terms of the charer-
parly became burdensome (o |hem, have ased
every subier Tuge and device available o them in
an miempd o avoid or delay the necessity of
pay¥ing (o the plainiiflfs the very large sum by
way of damages (o which ihe plainiills are
undoubiedly  entiled. The defendams are
dewoid of meril and deserve no sympatlvy,

The plaimiffs swbmit  that s these
crrcamances Lhe defendams shewld be ordered
al e lo pay such porion of ke os wel
unascerinined amount of damages ds can
properly be described as “indispuiably due™
and that the proceedings should then be staved
and the remaining guestion (namely 10 how
imuach more e plaianf are entitled by way of
damages j referred 1o arbilracion.

Although the guestion wnder R.5.C.. O, 14,
and that under ihe Arbitration Acl, 1975, are
lechmically separale and dostinet, they seem Lo
me to depend m each caxe upon the same
cansideraion,

Can it be said that this s a proper case umber
R.S.C., 0. 14, for the defendanis in be ordered

i pay o portion of the claim 1o the plaintifls,
leaving ihe balance o be asscssed? Such orders

are of course made ev
Clrcuiimisg

ined or is capable of Elng

TRCETTA calculation without Turiher
imvesti is admitiedly due, S0 far as we
have ld the only possible exception has

casg of claims in quaniam merei
er [, 14 are ireated prima (acie as a
ed demandd.

© were referred o BNy Mechomical! Services
L v, Wares Cowstricnion Lid.. [IE'.II'.F:A 1
fowd's Rep. 33 (Mowek; [1976) 2 B.L.R. &) &
decision of (his Court. At pp. 3% and 61 Lord
Denming. M. R, is reponied as follows:

11 seems 10 me thm if a case comes belore
the court in which, although a sum 1 nod
exacily quantifeed amnd althoagh i @ o
adminied, mevertheless the cowri s able, on
application of this kind, 1o give summery
judgment for such sum as appears 1o be
indispuiably due and 1o refer the balance 1o
arbitraiion, the defendanis canmoi insisl on
the whole poing 10 arbitration by simply
saying thal there iv a difference or a despane
abowr . 1T the Cowr sees that there s a sum
wivich is indispuiably dwe. then the court can
pive i’:dgmﬂﬂ for thint summ and ket the resi go
1o arbitratkan, as indeed the Master did here.

Taken at its face value that siatement. pan of a

| judgmen: with which Lord Justice Lawion

agreed, would cover the circummances ol ihe
present ease. Bul an examination of the facts m
thal case shows (hat the sum chumed by (he
plaintilTs as being immediately payable 1o them
(E52,43T) was retemtion money retadned lﬂi‘hl-l
them according 1o the terms of the coniract and
wiis payable for work thal had alieady been
dene. I therefore Tulfilled all the necessary
condirsons for avypical (. 14 paymem,

How dilferent 1the presemi case is can be
juitied (rom (he way in which mailers have been
pleaded and argued, There is i the wrii, as
amended, na mention of &y sum other than ihe
olal amoun claimed, namely some $4,000, Eﬂ:l
and menii of _any  sam irhh:h
“*indispu [ u.l.:_r 1;1”'.1““ no such uum
was pul belore the Judge who was lefi 1o make
his own calculations Lo thal end il he wished.

Before s, afier much prompting from the

| Court, varous figeres between absou L8540, iy

and 52 million were suggested, buol thar s @
fiear s one was inken o the “indisputably dus*’
amaount wil Mr. Legpat came 1o his reply,
when the f(ollowing possibilities were pu
Torward, na.n!ly. TSR3 564 o 517869995, Tha
was the first mention which had been mads of
those particular fgures. The defendams had
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had mo opporiamiy of consmdermg them or of
addressing the Count wpon them, and, as |
understand i, (he Courl wasy being aked
somehow 10 select, on the basis of the two
figures, the sum for which i1 should give
judgment under 0. 14, staying the action as 10
the balance and allowing thal dispule to go 18
arbirration, Despire the obvious iempiation 1o
decide this quesiion in favour of the wholly
merioriows plainiiffs agaim: defendanis who
have less than no menis, i wems (0 me guiic

impossible 10 do so for two principal reasons.

Firsi, even in circumatances where sucl
order con properly be made the plaimiifT fa
asser and prove whiad be alleges o be o \
“indspurably due™. However eT
i defendanis may be, they are
kinow the allegation they have tomee
i the procecdings when 1hey
meed bl

Secondly, quie a
ground. the plainf
Coun no 1o give

speified ascena 1o which there can

be no kegitimaegd i 1o make o inlerim
award on acg ol Tuiure damages so thal ihe
plainuif s sknldl niy be kept ol of their money

y 1he mation of ihe defendams, The

deffig witich the plamtilfs experignced in
rt:ul.lriu.' the wm claimed were
1o this,

dewarable o may be thal such a
should exist i Lhe hands of the Cowrt, o
iy hol kplimmie for the Court 1o confer ilee
pﬂ-nmr air Msell in purporied exercise al s
pheremt  jurisdiction o contred i own
procedure. S0 much is Sear from 5. 2001 ) of e
Adminiargiion of Justice Ac, 1968, whach
rends as follows:

The power o make rules of coun under
section 99 of the Judicaiure Act 1923 and rhe
porwer o make couniy coun rules under
section 02 of the Couniy Courls At 1959
shall ench include power by any spch rakes 1o
make provision for enabling the coun in
which any procesdings are pending. i such
droumsiances as may be spegified in the
rabss, o make an order requiring @ parny o
the proceedings 1o make an inierim paymen|
of sech amouni & may be speciflied m (he
order, etther by payment into coart of (i the
rale so provides) by paving i 16 another pary
i ihe proceedimngs,

In exercise of that power the Kale Commiiies
provided by O, 29, r. 9 that interim payments
may be made in cases involving claims in respect
of personal Injurics of demh. As Lord Justies
Megaw poimed ol in Weswe v Assizaemend
Cowerier Ligl, [1977] 1 W LR, 634, a1 p. 645,
Parliamem By coacting 5. 2D af  the

Commitige 10 af
relevani exisig

ifilersm paymenis. The
were conbvined in &, 9%
Couri of Judicamiure
] 1924

ol court may be made wnder this Aol

(dllowing prufpmum- lar rqnhml;
e~ bing the procedure .
itice 1o be [ollowed 1n lI:l: C.unﬁ nl'
fipenl and 1he High Court respectively inoall
mes and matlers whalsoever . .

Thos Parfimmend in enacteng 3. 2001) of the 1969
At made ot clear that the ordering of i.ub:'ril'l'l
paymenis is not a matter of mere

wihich the Court s entithed 1o do as it thinks I"L
The Judge wis right i his conclusioan.

By the same token, the defendanis’ clabm
ander s, 1 of the Arbiiration Aci, 1975,
succeesds. are in issue by virtue of
0. 18, r 13 The s, as already
dewcribed, have [ iy show  that any
identifiable or specific of those damages is
ot i dispuate.

bud

s the Court kas mo
o make an order

procesdings and allowing the d

1o arbitration in sccordance wi

clauee in the charler-party.

| agree with Lord Justice Browne thal the
apperl should be dismissed,

NOTE /
COURT OF APPEAL /
lan. 16, 19 and 20, I'!ﬂﬁf:'

ELLISMECHANICAL Eﬁméﬂ LTD.

W,
WATES CﬂNST‘RI.ﬂI.{lﬂN LT

Belore Lord Dessanc, MR
Lord Jussioe Lawroeand
Lord JI?HH BribE

g
1o be putl
the relevant

London Council were 1o build II1I1'I= number
of dwellipg houses for individuals 1o occupy.

The Barpet Cowncll were 10 build a
comprehensive schosal and ether buildings for
the uet of the community & & whole. Each of
ihose bodies, the Greater London Couneil and
H‘rlrrlrl employed Wates Construction Lid, as
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the main contraciors for each of Lhe contracts.
Wates Conmstruction Lid. in  thesr  turn,
cmployed as sub-contractors Elis Mechanical
Services Lid. Ellis"s wm heatin
system and all ihe serviess whic
were requited for bath the 1wo conraas. The
main contract, between the GLC and Wates,
wias for an wumm of £9% million, That
wis granded inJune, 1970, The sub-contract
with regard to thisl, by Wates to Ellis"s, was lor
ower L1 million.

Th:-urhwmtn}hm;bm then, for reason 1
ihal we do nod Enn-':;,"nﬂ Fed, 22, 1974, 1
Wales pnd GLC contragt was determingy
came [0 20 end, each of the iwo parikeg
thal the oiher had r ted it Th
concern of Ellis’s the sulb-co :
w0 far as i entitled them 1o be g
contracs and the sub-coniract

RIBA form, with some slighifv iy
this main contragt being e

coniraciors  became
accordance with cl. QL
athmn the conractyr’s
1 the

which | shall read.
s main  coniracl
der

I says:
|

{aar

employment of the
ihis gt shall 'y

here are Four (ferms: (5] the valve ol the
miract works in o Far as i had been
pleted & the daie of determination; (il) the
Wulue of the work begun and exccuted, but mol
completed: iy the walue of the unafived
materials on the site, I which the property
passed to the employer; and (i) the cosl of
mpierinly off-site ordered, for which the suab-
contracior had paid o been charged.

S0 there i is: i is quite platinon cl. 21 that the
sub=rontracior wias enlitled 10 be pad in effec
for all the work they had done and all the
materinls ey had there avadlable ar the date
Feh, 22, 1974,

Ellis"s accordingly =anied 1o be paid by
Wales. They had been daing the work hitherio
10 Lhe order, and ander 1he supervision of ke
GLC prchifect., That was provided i the
coniracis, Cernificares had been given by the
GLC archivecs and engineers. When Ellis's
wanied payment they went back 1o the lasi
imerim certificate, which was one of Jan. 25,
1974, Looking ot thal nterim certiflicate, the
engineers had cemificd a sum of getiing on for
£700,000, Much of it had been paid already, bu
there hod been retained. os agains the sub-
contractors, 4 sum of E52.437. That hod besn
retained as agasml (hem a8 retemiion mMoney
according 1o the retemtion clauses i 1he

| 10 say af onoc Lhal . &s a maller of pr

coniract, [t was reiw nE compeion,

but i was pavable for tha: had afready
been done. Ellis's nothing more definiie
10 go apon at imed thiose retention
MOBNEYS A8 the maseys that oaght
1o e paad o or the work tha had been

done, refused to pay that sum, or
ANy 54
[ b ubt thar Wates were arguang their

ity eur with the GLC, Bu eventually

Booounls were pod ol by Ellis’s. So
so that, by Movember, 1974, they worked
that they were entitled 1o £1687.004.93,

worked thal oul they isseed a writ Tor

amounl, of the amounl & (hey worked
il ouwl then, thal was due 1o them. They applied
for judgment wnder (. 14, They did oof daim
the whole of that amoont, They realised that
arguments mighi arise abowi details.

Bui in suppon of the caim for judgment
under . 14, Mr. Mewman swore tho be
believed thai there was no defence in res af
£52 437 —that s the amoun? th been
retalned. He said thar there was no defence 1o
that, and they were ready to refer 1he balance 1o
arbitrmtion. They were ready 0 go w
arbliration as o any excess amounl, bl Lhey
Felt than they ought to be pasd (o E53,437.

came before the Master. The Master
Homeght that thar was right. He gave Ellis®s
judgment for the £52,437 and gave Wites leave
1o dcfend as 1o the balance, bt sabd that by
ooseni il was (o go to arbitranon,

From that ovder of the Master, Wates
appea @ Mir. Jusiice Kilner-Brown, The
Iudge wasevidently in rwo minds abomt i, b
e ihoughn thai periaps there were poinis 19 be
laken on the acoounts, and it was not altogether
clear that the E52,000 was really owing. A1 all
evenis, he thoaght that the whole thing should
e demls with in the arbitraion. 30 he allowed
the appeal from the Masier and et aside that
Judgment for £32,000. He referred the whols
maiter (o arbrraroen. Mow (here is an appeal 10
this Courn.

There 15 4 poinl of procedure which arises al
ihe begmming. Ellis"s thougha thar they could
noi appeal agamst whal was '|-'I!'|Ll.ll|" ETH]
unconditional lenve o defend. 5o in their notce
of appeal they asked for an order thai if the
oclion were sIa i shoald only e saved on
condithan that Wates pasd £93.457, L would like
re, an
appen! i competent from the decisbonaf Mr,
Jussice Kilmer-Brown, | tfank ka3l we 1
gither 1o allow an amendment or have a nolice
of appeal pui in. so as 10 enable this Coarn, 3 it
thimks righe, 10 give judgmem for soch
amount as is undoubiedly dee, and let 1
remainder go on (o arbirration,
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enliguidated damages for wrongiul repudation

of the chaner by the charerers, and graniing a

of action pursuant o 5. (1) of the

itrnmson Act, 1975, vnce there was a dispale

as to the gquaniem of damages and this was a
“maiier agreed o be referred. ™

Mr. A, P, Leggait, Q.C.. and Mr. Roger
Buckley (instructed by Messrs, Inge & Co.) for
the plamuifT appellant shipowners; Mr. Richard
Southwell, Q.C,, and Mr. Brian Dawenpor
{imsrucied by Messrs, Coward Chance) lor the
defendant respondeni charterers.

The further facs are stated in the jud \ and
of Lord Denning. M.R. p
Judgment wis reserved.

Monday, Auag. 1,

®
,C

h S Lord DENNIN The Fumlser Mari is
a Japanese p ctel. She |5 & bag bulk
carrier and can i mhn; rans of ail or
ol are. d by a Japaneie company

ed for a lang od 1o
Carriers Lid., whaom | will call

they let her on a time charier on 1he

me form 10 koch Marine [nc. for five

{one month moee of bess) (rem delivery.
chamer hire was $2.39 cemis per 1on dead
waghi per month, She was delivered 10 Koch
Marine on Aug. X, 1974, So under the time
charter ahe could be redefivered ai the ewrliest
om July 29, 1979,

There wirs a printed clause wihich said:

This Charier shall be consirusd and the
relations between the partess determined 10
pevordanse with the law of England. The
High Court in London shall have exclusive
Jurnsdicriomn over any dispuie whiclh may arise
out of this Chamner.

Bui ihere was & i ypewrinen claise whish sald

Any and all differenos mnd dispates of
whalsoever nolure atning out of this charter
shall be pul o arbitranon o the City of
London Purswant 1o ihe laws relating o
arbiiration then in force.,

Presumably  the iypewnien  clause akes
precadence over the primed clowse.
From August 1574, Koch Marine duly

operated the wvessel amd paid the chaner hare
regularly every monih for nearly (wo and o half
years, Bul by that time the tanker market had
slumped 10 the bottomn, By December 1978, the
rate for ihis vessel had fallen from 52.5% to a

Eukmw:thnnil.ﬂa@n sought by
every possible devige © i1 of the charer.
They did it br making Qaims which the Judge
deseribed as * aured”™ for the purpose
of the hire. In December
1977, ihey made deduciions
v hire — alleging that the
lecied 1o clean the holds., Then
. when she was in the U5, Gull,
1 they mntended o send her in ballas
the Suez Canal 1o the Perstan Gulfl and
a (ull carge of 105,000 (oms of crude
o carry it back through the Suce Canal
deliver i1 in the M;lhuruﬂn This was a
spueriops sdgpeston. She could nol concervabily
carry thal cargo through the Suez Canal. The
miaximum draoght through the Swee was 17 .,
and this 105 000 toms ol cargs would regquire a
draughi of 51 fi. The vessel would, as the Judge
sugpesied, nesd “wings'' 1o carry her through
the canal. When the shipowners pointed this
out, Koch Marine changed the arders and said
that they iniended 1o send her 1o Pori Waloott in
Australia to losd a cargo of ore and carry i1, via
the Cape of Good Hope, to Eleasis in Gresoe
and there unload. But (hat 100 was o spurioos
siggestion manufactored by the charterers and
formed apother preiext for nod paying. The
shipowners found ouwt that no one al Por
Walcoil had heard of any soch shipment; and
that there were no facilivies for discharging ore
ai Eleusas, The chanerers followed i up with an
impudent claim; they saad the shipowners were
mi Tagh. On Ape, |1, 1977, they send this tedex 1o
the shipowners:

Charnerers find themsadves prevented by
owners from emploving vessel as imiended,
There beiig litle prospect of  copnbmic
aliernative  employment for  the vessel,
charterers regrel They musi [real owners
inability 1a honodr thele chaner obligaions
as brimging this charierpany 1o an end. The
vesagl i redeliversd 10 owners as of the ime
and date herent,

By thai ielex the real object of the charterers
became plain. They were not going o pay any
miare of the hire and were making what seems (o

the outrageous suggestion that  the
shipowners were af Tault,

The shipowners, on Apr. 12, 1977, made this
dignified reply:

We much regrel you appear inent on
forcing vet another repudiation shiuation —
presumably  in order fo  obiain  some
temporary reliefl from monthly  fimancial
commitments during the delay which will
occar before litigation can be compleied. We
do mot believe that your legal ndvisers can be
supporiing your present stance and thus you
are acting in complete disregard of your legal
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The charteners feplied thal 1here was no guestion Lhe shipowners are 16 far any wim
al fhetd gaving any Mufthet ordets ahd on Apr. 15, al all. The whale i wef 18 arbicrEaLioa.
1977, ibe shipownmers trosted the chartenes' which a3 we u%ﬂ mesn & long delay.
conduct as a repudiation amd beld them liable Tor A rbitrabors h ol aver the ipeed of the
all boss or damape arising therefrom. arbsitation g ? regfeliakbile, |1 means thal
Om May 12 the shipowners cbiained summary defaglii get ting indefmicgly |, .,
judgmens in respect of hire due on Feb. 28, 1977, fat Judge concerned in this case has
which the charterers hanve simior paid. fieh |% ghi o be powser o pive jsdgmeni
Om May 11, the shipowners issued o writ against | 107 e | ners) for & subsianiiyl sum, it e

the charterers chwimung damages for wrongful
repailsaiwio of ihe charted, and obdained a Mareva
my The shipowmers then I.Tﬂi fos;
judoment ander B.5.C.. 0. 14, bud ihe
charierers applied by ssmmons for a stay

actiom under the Arbitration &ct, 1975 0. 1.

m rexpeet of *a mabier agreed Lo
wiihin 5. | of ke Arbiiration &cl, 1
chaarigrers were endidled to a skay.

Cin appeal by The shipowners;

CIECFFREY
Lasg, L. 1., Lowd ., dimseniingl,
thad (1) in the plain thai the
shipowner: were entit damages for
bresch of comirac ws. pan sach gaangified
sam e p, 5. hgl plithomgh Ihe CRArerers
had mow g iy, ibe whole ¢libm Tor
dainages w e p. M1, coh. | and Ik and

o the Fagls M could nat be said (Ba any
e fenak guaniified part of ithe ckam was noi
Faci ansd il was impossible fo ideniily or
o parikmlar part of ke ciaim in respec

p there waa no delemce or whach wos
ably due e p. Y. col. 2 p. 32, cod. 21

>  Eid Meckamoa| Servicey Lid v, Hghes
atrmetics Lagd, | 1998] | Llowd's Rep. 33 iMNmel,
oiltlinguiukied,
i2) the shipoemen, were in fruth asking | he Cowr)
(0 make an NI payment om accoum of ihe
damages they evpaoed 10 recover wo thar ihey
wonld nod be kepl oml of their momey by ihe
procrastinsimn of the charioners Owee oo 3, ool 2:
. X3, cal. 1) and alithough o maghi be desirable
tha sl & power shodld exisl & 158 kands all 1ihe
Coiry M wais penl lggilimeg lor (e Court b obitler
the piser on el i purporied cugroise of s
wilgigil JuFnilsliiah WG ooidral Be awi proseduie
tige p, 3. gl 15 pe 3N eol, 1)

e Mlsore v, Assiprenend Comner Ll [1977)
I W.L.R. 838, applied.

i3] the learned Judge was right in halding thae he | Mova (Jersew) Knit Lid, v, Kam
coeld e possibly cosclude thas there was no |

dispgle v rispect of the matier agresd 0 he
referred {uere p. 31, col. 2k the malier agreed 19 be

referred was any dispaie wnder the charrer-pary |

and there was g dispure s o the shapowners”
quanium ol da [ .- 30, ol 20 and wnder
s WL af ik &rbnratian Ao 1975, the Cows had,
e ilis caae, s hioseg Bl t grais e stay Qs
M, sal I p. 33, e, 20

Appeal divmissed.

Per Lord Diosovize, MR, jad p. 2755, . . There is
mevond doubl & b sum payabde as damages by the

charierers tis the shipowners: bul Becawse 1 cannai
oe scerianed and pu down s oa definie figure,

)

mnder she rules there |5 e poser 1o do o

haml we musl gwusl gn gmendment of (e rokes,

i trems the powers aff the Coustis — s mailers af

ice and procedure — 10 be limied by 1he fules

V. o | do nm agree. Long efore the Ruls

Comeninnee wos established ohe Judges kad anberem

power over oll maners of practice and procedure

. They rerain Vhis posweer saidl - . - Racher tham wan

o ik Bl Comnsies o ac, o seems o be muoch

beiter For the Cosifrs 14 do s i necessary as aail
when ific oo sinm Brmes |, .

The lollowing cases were referred to in the
judgmesits:

Aries Tanker Corporation v. Total Transport
Led,, (The Aresh, (H.L) [1977] 1 Lloyd's
Rep. 334; [1977] 1 W.L.R. 185;

l:u;hli-:: Dascount v, Furlong, (1948) 64 T.L.R.

Dawnays Ltd. v. F.G. Mimter Lid. (C.A)

[1971] 2 Lioyd's Rep, 192; [1970] | W.L.R.
1205;

Ellls Mechanizal Services
Construction Lid,, [1%78] 1
(Mote); [1976] 2 B.L.R. 60:

Henriksens Rederi ASS v. T H.Z. Rolimpex
iThe Breder, (C.A) [1973] 2 Llovd's Rep,
333 [1974] Q.8 233

Lagos v. Grumwaldt, [1900] | K.B.4];

Lararus v, Smith, [1908] 1 K.B. 266;

Modern Engineering (Bristoly Lid. v, Gllberi-
Ash {Morthern) Lid,, (H.L.} [1974] A.C. 68%;

Moore v. Assignment Couner Lid., [CLAL)
(1977 1 W.L.R. 638;

Lid, ». Wales
Lioyd's Rep, 33,

mgarn Spinneres
G.m.b.H., (H.L.) [1977] | Lioyd's Rep. 463:
[1977] 1 W.L.R. T13.

This was an appeal by the  plainnff
shipowners, Assoomed Buolk Carmers Lid,,
from the decision of Mr. Justice Kerr, given in
favour of ithe delfendamt charierers,  Koch
Shipping Ing.. and holding v effect (hat the
shippwners were nol  entilled 1o summary
judgmem under B£.5.C., 0. 14, in respect of
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o, 10 what extent, [ think that the argum COURT O

have had Before us goes beyend that

minimum, | am expressing no view whg July L1977

(e circumsiances, in my | ¢

Riven

Sir DAVITY CAIRMNS: |
the guestion of whether pHe owners were entitbed
to change managers without the consent of the
charierers, nor guestion of wheiher, if
the owners in breach of contract, their
breach amo io o repudiation, can i
properly be“said that the plaintifTs' cose &
clear t the answer to i put forwand

ts is= wnargozhle, | according
the appenl should be allowed
fend given.

Aﬂ@ﬂm CARRIERS LTD.
SHIPPING INC.
éme FUOHSAN MARU")

Before Loed DessasnG, MR
Lord Justice BRowsNEand
Lord Justice GEDFFREY LANE

Timel — Sigs of scibon — Wrosglul
mﬂmnm—mm

judgmes under
enlithed o sbay

i charisrers
ﬂm—n.s.t. i), 14 — Arbbirmibon Ael,

1975, % 1.
In 1972, the et thesir wessel Flaoizow
Maru on n linse er in the Beepee form bo the

charterers far five years {one manth more ar less)
frosm delivery 51 & hire rale of $2.99 per 1on dead
wetght per month. The vessel vas defivered on Aug.
29, 1974, 2nd the redelivery date was therefore July
24, 1979, gt ibe earliest,

Thie charier provided, imer gin:

Any and sl differences and d.I.:PI.EI- ol
whalsseser ngiuse Srising out of this chamer
wheal] be puil 10 arhitration m the EL::.' af Landon
plumnt 1a ik lawes releleng 10 aatiEranion 1hen
13} ..

The charierers duly operaied ihe vessel amnd pand
the hire megelarly byt By Decembér, 1978, the
ianker marke had slemped snd ke rute far
Frotrfrsgn Mary hind (allen from $2.59 vo a laile over
§1. The eharierers “'manifacuared™ claims for the
purpose of avoiding paymem of the hire and on
Apr. 11 semi the following letier (o the shipowners:

Charierers  fimd  (homselves preverded By
owmery from employving vessel du intended, Thene
beng little prospest of coonomsg alzrnative
eriploymem [or (b wdusel, charierers regrel they

il resl  owmers mability 1o ihewr

chamer IS @& bringing chis charver-pany

I g end, weskel i redelivered 10 owners aa

af the g and date heread

Om Apr, 22. 1977, ihe shapowners semi the
[allaw g repldy:

W much regre v appear mleml on foncimg
vel anoiher repusdiation sifuation — prevismakly
n order o obiann seme tomporafy feliel Froen

fmancial commdiments during the delay
-Iul.u:h will occur before litigation cam  be
comgleed | , . We call upon vou as chatierers
wilhi @ r..-mr.uqu Wy malmimn 1o earnestly
rocosisided yOul §rhiude,

0 ieapaniag
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the consent of the defendanis, would constitute | the vessel should be Caolocotronis
a breach of the contract contgined in the | Lid, from and aft l nE the mmf:rud’

charier-party, and a breach of sech a namare
that it would entithe the defendanis 1o trear it as
putting an end o the remaining obligations
under the chamer-party: it would, in effect, be,
or have the elfect of, o fundamental breach af,
or breach of a fondamenial ferm in, he
contract: and, 33 the defendanis apparently
took the view that no change was poing to be
made in the attitiede of the opposite party with |

regard 1o change of mamagers, they w
entitled fo treat that as being a repudiation,
they did treat ol as such,

The plaintiffs have not  treat
defendants’ repudiation as being sorpethanghai
they, in turn, would accept as puatting i 1o
the contract. They, as they are gf A do, of
there has here been mo (und breach of

cantract on their

repudiathon of it
contract as il b:’-

Iﬂu T

have, consisiently uired
the defendanis to 1) WEE
due on Dec, . The defendants,
consistently wi attitude thai the contract
i &l &an ve refused o pay . The
plainiiffs pun initiated the proceedings

ppeal arisss by a wril lsswed

1076, ||'| whk.-h they clabm the sum’

J:]-i-ﬂ 25 nnd inierest purssEnt Lo
% the pmount of the chaner ivre
ifl the claster-part |.| il alive, wudw:

unpuid. The nlunl:lr thefgipan Lo i
gtll:;nmmlﬂ Court judement undet

-5.E

The matter came before Mr, Juglice Parker
on Mar. 25 of this year. There w
an  alfidavic by M. Louis
Bourols, who s, as |
prukiuu af the defendant co
i subsidiary of Cotmpagnie Francaise
des Petroles. In thal affidglii the deponent seq

oul, in substance, as maiter of general
shipping knowledge, theimporiant pari that the
manager plays in relglion 1o a time chamer- |
party. He also particulars sbout ihe |

present charter-party, and

Mo, |, Io i ke cised Ihe importance 1o the
defendanzs of Ahe personality of the managers
whid weseg Lo emploved.

The d %' deflence io the claim, on the
basis of which they said thar they ought 10 be
given &0 defend under 0. 14, was this: On
e construction of the comrae,
nartfularly cl. 48, read with addendum MNo. 1,
| o term ol the chareer-party (and i seems

have been pul, ai any rate abtimatedy, as
ing an express teem of the chaner-pary) thal

dh:l -lﬂni thd'l:hmu'
of the contract involved
Lid. having become the
owners of rhe vessel, no
could, in nce with the
coniract, be ap withouz the
* conseni: and thar'the appoiniment,
purporied intment, of other
mm%mmp Lid. that
been made, res in a breach of the
comtract. They (urther submimed that itha
breach of the comipva was a fundamental

breach (however it/is to be expressed) — a
breach the eflect whsch was such thot i [aw
they were entitled 1o treat the contract as being
af an end,

Thils bein appeal under B.5.C.. O, 14, the
function of fhis Court is sol o decsde whether
the plamtifs or 1he defendants are right on their
consrucilon of the contract, of the guesthsn
whether or not, if there be a breach of conract,
it 1% of a lundamental tecm. The function of this
Cowrt s simply 1o comder whether, on the

erial which was before the Judge and 15 now

ore this Court, there s somelhing Lhatl can
airly be described as “‘an arguohle case™,
which would provede o defence 10 the action,

Having regard to the conclusion which [ have
reached, a ngpmlchrml the maiier on that basis,
| it is desirable that | shouwld make the remainder
of this jsdgment as short as Is possible, 1 i 0
| the crcumstances highly undesirable thar [
| should expreis any v :-'u.- wpon the wsues that
have been argued farther than s
necessary for the very Ilmm:d guestion which
| has to be decided in this Court, | therefore,
| deliberarely and advisedly, do not propose even

1o altempl 1o set oul the argumenis which have
been imvolved on one side or the other, but
merely o say that in my judgment i would be
wrong 0 hald that there is not hers an
“arpuable’® case thar there was a term of the
| charter-party such as is contended or on behalfl
of the defendanis; and, furiher, 10 say, on the
| only other matter which remains in ssoe, hat |
do ot think it would be right to say that o
cannot fairly be argued that a bresch of that
et would, or might, produce the resull that
the contract cowld be treated as having besn
terminated. But | wish to sress (| hope i1 1s clear
feom what | hove said aleeady) thar | am not,
and deliberately nol, indicating any view that
goes ong millkmetre bevond (hal: snd no one, |
am sure, will tread what | have said as indicating

any view bevond that which | regard s essential
| for the decasion of this case, namely, that those
| Twir maters can. i omy judgmend, fairly be
| regarded as being “arpuable”. Whether, and if

i
¥
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obligations. We call wpon you as charterers
with a reputation 1o mminizin o earnesily
reconssder vour ainitude.

The chanerers replied thar there was no
question al thetr giving any [ufther orders. So
on Apr. 25, 1977, the shipowners ireated the
charierers’ condiel n & 1' diation. They
accepted 11 as of Apr. 25 , amd held the
charerers lkable Tor all lm.: ar qut arising
therefrom,

The shipowners sought redress in the Cour
They had already um:r. 14, 1977, s
writ clalming 1he hire due on Feb, 28,
amounnng @ L2290 18261, On Mar.
Llrr::r'mu.ﬁfmﬂmfurmlm Oy

hiey apphed for summary _judgmeny.® The
-.Jﬂmrﬂrman waid they had ! un far
wronglul repudiation I!gl Il'le mers which
exceeded the Feb. 28 hire and ked for Lhe

action o be stayed and fi
counterclaim 1o br yeR

: :
E

vE 1 far II-'Il'
m_tulﬁ%t appeal
! They paid the Febrisary

|'i|'ﬂ 1111.- '|l1||:||:|n'.|1:r|. issued a

] aiming damages for
GTT ul_:puﬂﬁﬁn ﬁ ihe charter-party.
based 1t on ihe hire payable under the
-I:I'I.I.I'I.t‘r'—[llﬂ‘f for the remaining 27 momibs, les
the hire obeainable under a time charner for thaa
perind as ai the due of repudiation. Thetr daim
would come (o something approaching, o mo
eaceeding, %4 million. The shipowners applhed
ex parie for 3 Maoveve injunciion and goi it
They appiied agmin for summary judgmen
gnder B.5.C., 00, 14, The charierers retoried
with a summons 10 day wnder the Ariatration
Act, 1975,

The summonscs were heard by Mr. Justiee
Kert on June 23, 1977, Al ihis stage Lhe
charierers admiined that (he shipowners were
entitled to damages for repudiation. They ao |
komger put forward their manulaoured cross-
claim for repudantion. So (he onby issue wis
what was (he propa sum of damages o be
awarded 1o the shipowners!

The Judge made this impartanl lnding:

On the ecvidence before me o
overwhelmingly probable that the shipownees |
are entitled 10 a very subsianiinl sam - . . Mr.
Somhwell [or the charierers has  righily
accepted thar ot s in the highest degree

probable that the plainnuffs will recover a
subsiantal amouni. To the exient thar the |

plainufTs I approsERate or
muimum which the shipowners
are entit e chasterers’ evidence
WIirmpres ng more impressive than
thein i last few months of
the ghiar ¥ . . | The shipowners have all

zis, and [llm.pll.'.l that ihe defendants
etits whatwoever and are still irying

I
ngy
" e off the day of reckoning, | have to
wde whether they have the w on their

e, With reluctance, | have come o the
conclusion that they have . . . | mus
iherefore gram the charierers the siay which
they ash.

Bthrrrlnhnlﬂnlﬁ:lwuhtmmt:l
big sum payable as damages by the charierers o
the shippwners; bul because i cannot be

and pul down = a definie figuare,
the shipowners are to get no judgment for any
sim @1 all. The wisale matier mos) be seml o

arbitration, o a5 we all know, would mean
o long defay [Arbitrators have Hitle control aver
the speed of the arbatration. 1t takes a long time

io gel an appoantmeni ; and when that s done, if
the creditor wanis (o avoid pavment, he can pat
off the day of judgment indefinitely — by
aaking for more time for ong thing or another

— by saving be is nod rendy, yet — and even
u.!l:r an award, hﬂ' asking for o case (o be staied
— and s forh, 1t is most regreteable. 1 micans
thw defauliing partees can get time indefini
The solicitors lar the shipowner, with all
responsthility  which amaches 0 them o
solciiors in the Chry of London, have pul this
upscen: alTedovei:

This is» not the firsi case i which ihe
charierers have sdopied enisual tactics in
order o rid themeelves of faancially
unifavourrable chaner commitments. In 8
number of cases . . . the charerers kave
terminated the charter and have then used the
delay regretiably  inheremt in  wrbitraion
procesdings 10 negouiaie a  discounted
settlement.

Artitrotion Act, 1975

It s aguinsi this background thai | consider
the effect of the Arbitrazion Act. 1975, It dioes
pol apply 1o domestic arbitration agreements,
but anky Lo miernational arbiration agreements
like this one. Under the 1950 Act the Courls
have a discrerion whether o stay the action or
noi. The 1975 Ac iakes away any dscretion in
ikt Cowrt. I makes &t compalsory o gram a
oy when the maner in dispure comes wiihin
the Act, The word ““shall" is used imperatvely.
1wl read the section in full.

IT any party 1o an arbitratbon agreement (o

which this section apphes, of any person
clarming throagh or under him, commences
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any legal procesdings in any court against any
other party o the agreemeny, or any person
claiming through or under him, i respect of
any matter agresd (o be referred, any party 1o
the priceedings may ai any time afier
A . and before h:?lmm lnh:
of taking amy o seps i o
pru:n-?:np. apply 10 the court 1o stay the
proceedings; and the courl. unbess satsslhed
that the arblaration agreement is noll and
void, inoperative or capable of being
dispuie berween the pariics with regard fo ihe
maller agreed 1o be referrad. shall mak
order staving 1he procesdings,
The impariant woards [or the procitg
are “any matter agreed 10 be refe
“there is nol i fact any disp i
parties in regard to the malid
referred"’,
Seeing that this is a g
westinns will nfnm gt
|||=u.- 2

performed, or that there s nod in Tac lﬂ_:

upon which

yEmiare o make
& Tirsl proposition is
Ecbruary 1978, Rive.
4 ruary, . hire,
rdfior has & sum cermain due

1o himm, s edwhith there is no dispute, but the
debior avodd payment by making a se1-
ofl o ) as (o which ithere s a

ihe Cowm can give summary
nder B.5.C., 0. 14, [or the sum doe
1or, but it must send (he ser-aff oor
lmim of T to arbigration, I the set-off or

igrclaim iy bona fide and arguable up 1o or
fér a certasn amoont, the Court may siay

exvecwtion on the judgment for thal amownt. Bul
m soE cases il will nod even grand a stay, even
there . an  afguable  set-off  or
L'nl.l.rlll:rcl.l.n'h such as when the daim is on a bill
al See MNove (ersew) Kait v
mrmmm Spimneret G b A, [1977] 1
Lioyd's Rep. 463; [1977) | W.L.R. 713 a pp.
4649 and T220-D by Viscouni Diborne: of For
[resghi, see Memnksens Redert AS5 v T HOE
Ratimpex, [1973] 2 Llowd's Rep. 333 [1974)
3.8, 233, and ihe recems case of Arles Tanker
Corporatier v. Foval T L., (15770 1
Lloyd's Rep. 334: [1977] | W.L.R. 185: ar, |
wonld add. For sums due on  architects”
certifbcaies when (hey are, by the terms of the
comtrac .. expressly or imphedly pavable wiihout
deduciion or further deduciion; see Dawenavy
Lo, v. F. G Minger Led., [1971] 2 Llovd s Rep.
192 [19%1] 1 W LK., 1203, o case in wihich thar
consiruction which this Court put on o met with
ihe approval of Lord Reid and Lord Morris of
Bormh-y-Ciest in the House ol Lords in Mioders
Enpineering  ¢Braioly Lrd, v, Giberr-Ash
fNartherae Lid., [1974] AC. 689, a1 pp. 6970
and TOX. (The other Law Lords anly differed
v the consiruction of the agreement. )

I Second. Take a case @I credhitor has an
ascermminnble sum d sech as for work

d-un:i;nd- : -.-d?lut ihe numhu. nol
camcily quani creditor says that it
cOmes (o, The debtor admits thot a
camader due, bur says that i1 s mo

e 1 Then the Court can glve
j ar E800 and send the balance ol
arfiration: becaise e only maller in
i B E200. Ser Lazarics v, Semidh,
.8, 266, and Centrect Discownd Lid
ng. (1948} 64 T.L.R. 201. Third. Take
same case of work dome and material
supplied, and suppose that the deblor admits
ihat o considerable sum s due, b he declines
i et @ [gure on i, The Court should not allow
him to obtain any advaniage on thal asoouni.
He should not be allowed 10 pay nothing. The
Coort ought to give pedgment Tor such sum as
appears 10 the couwrt 10 be indsspuiably due and
1w refer the balance o arbitrofion. This
extablished by the decrwion of This Courl in Effis
Mecherical Servicey Lid. v, Wales Corsiruciion
Lagd., [1978] | Llowd's Rep. 33 (Nogek; [1976] T
B.L. F: 6i), | would like 1o refer 1o two or three
extengts from the pedpment in this case because
they are parnscularly apposiie bere, In my own
Judgmen g p, 35 (posi ) | sed;

There = a general arbirrmtion Jause, Any
dispiuie or difference arising on the matier is
jo g 10 arbicracon. 11 soems o me chai if a
chase comes before the Court 0 which.
although a sum is not exacily guantificd and
although i is noa admined, nevernheless the
Court can sec thal @ sum is indisputably doe;
then the Court is able. on an application of
this kimd, 10 give summary judgmen for such
AT s appcars 1o be indispaiably due, and to
refer i balance o arbiiratson.  The
defenaianis cannod isisl on the whole going
o arbitration by simply saying that there s a
difference or a despute aboud i,

Lord Jostice Lawisn put it with his wsizal
common sense, Hesaid jat p, 16 g

IT the main contractor can iurn round, as
1he main contractor has done m this case pnad
say “Well, | don't aceep your pconumi;
therelore (here is o dispate”, thar dispuie
must be referred 1o arbliration amd the
arbittation musl lake 15 ordmary long and
tedious course, Then the sub-coniractor is par
imto considerable difficuliies. He » deprived
of his commercial lile blood. | wems (o me
thar the sdmipistravion of justice I oour
Courts should do all v ean ve restore tha life
blood as gquickly s possable . In my
judgment it can be done if the Courts make 8
robust approach, as the Moster did in this
case, 1o che jursdicion under Order 14,

I Lord Justice Bradge (at p. 37 post said

Ve

=




R
&

C.A)

LLOYD'S LAW REPORTS

Lord DeMmiMG, MR

The “*Fuishsan Mari "

_&I“

T my mand thee test co e applied bn soch a
case is perfectly clear. The guestson 1o be
asked s s i established beyond reasonabile
doubt by the evidence before the Court that ai
lemsa Ex in presently due (rom the defendani 1o
ihve plaimtile? 1T il o, then judgment should be
given T the {migf T Fof ihal swm, whalever
n may be; i a case where, as here, ihere
5 an arberabon clause, the remamder in
dispute should go 10 armiration, The repson
why arhitration should nod be extended o
cower the area of the £x is indeed becous
there is mo ispe, or difference, referable @
artitrarkon in respeci of that pmouns,

Fowrrfe, Take a ke case where the ¢
entitled o an ascertainable sum dee
lar work done and maicrials suppl
damages — soch as, on g sale
the buver reluses (o accept (he
difTeremce between oonirsct
price wnder s. Sy ol the
is clenrly liable, bui

cakeulation is mnnl ;

such o cose i b o puts forward his own
figure of the kot price. the seller gets
udgmen g pdmitied damagss, and the
tﬂum: ; itration; becouse that is the
only mges Jaspune, I the buyer does not put

i@own figure of 1he markel price. he
an sdvaniage on that account,
shoudd give judgment Tor the amoum
indispuiably doe and send the balance

%ﬂmmn The case is indiszinguishable in
ineiple from £y v, Wares

O principde thesefiore, i & my opindon il
the creditor is clearly entitled o
l.ulhllm:l:l damagsy for breach of contracd —
and the only guestion outstanding s how much
ihose damages should b — then i (e creditor
guamtilies them an £1000 and ihe debior
uanlifes them ot EBO, there (s not in o ay
fvpaite beiween the parties os 1o the E800. b
only a5 to the £200; so only 1he E300 nosd be
referred 1o arbirranion. Mow suppose thar the
debtor dogs nod condescend ro quanify the
damapess. b sialls and savs be will poi, or
cannol, calculate the damages. He should no
be betier of [ by his evasave action. I ke will o
give any ligure o1 all or gives a figure which is
patently too low, then bhe cannol complain il the
Court insell assesses ibe figure, In such a
siiateti (he Court can and shoukd assess 1he
fMgure of damages wiich I considers 1w be
indispuiable, and |leave (e balance as ihe
matter 0 dipute Uwhich o oagreed 10 be
riderred™”. Tha | themk is the conseguence ol
Eltiy w, Watex properly understood,

Returning 10 the focis in this case,

% YoL. |
from the charterer for repudiabion of
the charter. The |

% it. The only

guestion iy the am lml]rhndpulmnllll:h:
figures. The shi e their

by taking 1 ter hire mi 159, and
deducting ¢ hire obtainable on a time

charier [ stniding tise as grven by the
anker Brokers Pound, tha s, $1.01.
That giveswhe damages as over 54 million. The
give thewr own calcolption, On the
4 comsent vovage rale they pui the rale
al $2.26; on o pure time charier they
1 an %1 .88, The resubning Ngure of damages
s i (he one calculation $833.564; in the other
calculation  $1.7T06.99%. 37, Theére are soame
ad jusimenis 10 be made for minor clems by the
charterers. In  additiomn 1he charterers put
forward all sorts of prgumenis o reduce the
figure — making bricks without siraw jusi os
the defendants soughi 1o in iy v. Weres. | am
guite clear that the chorterers’ lowesi figure of
damape, %833.564, 5 patently oo low,
especially when i is remembered chat in
Decernber, 1976, the charterers ofTered 1had the |
charier should be cancelled on them pﬂ'bﬂ;‘

§1.500,000; and in February, 1977,
medlion,

Im afl the circumsiances i scems 1o me that
£1,000,000 i indisputably payable by way of
damages; and it is only the excess of 53,675,000
which is in dispuse, 50 Tor os the Arbitration
Act, 1978 &5 concerned, then | would only stay
the action in respect of that balance,

iChvder [,

Alongside the 1975 Agt, there s a parallel
probdem under O, 4. I ois sasd (hal jushgrmeisi
can only be given for the whole or part of a
claim if i is o “houidated demand™. | agres
thaa that is the case i respect of judgment 'm
defauli of appegrance — see R5.C.. O 13, 1. 1
and in defanll of pleading, wee R.5.C., 0. Iil
1. 2. But those two rules have a hastorical origin,
Thq' are @ survival From the ald cosns in
indebitatus asumpsal. Aaything that could be
sued for under (hose counms commes within the
description of a “debe or ligusdated demand™;
see Lagos v, Gramwoldi, [1910] 1 K.B. 41, by
Lord Justice Farwell. Hence it has invariably
been held thai a demand on g quaniom merui
for mopey due for work done and maierial
n.u|:|l|:|I|.|:1:.I1 even thoagh simctly spenking i i
oRbguidied, & always recoverable as a “'deld
or hguidaied demaond™. Those words are nl.
however, o be found in . 14, r. 1. | see no
reason why O, (4 showdd be confined Lo cases
where the writ is indorsed for a clam for a deba
or lhguwdated demand. I i daily pragice v
apply O 14 10 cluims [or & sum for sork done

the | and material supplied, and then fof judgment 10

shipowners are undoubiedly entliled to damages | be piven for soch part al it as 0 admitied 10 be
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payable; or for such pam of it as, on the
evidence can be said (o be indisputably due,
Swch is simple justice io the builder who has
diome Lhe work and o 1o be paid, It would be
o disgroce o the law if the customer could resis)
p:rm;:nnhlnlhymplr saving, ““There is o
cermainiy thar tha correct
Simnblarly, when there is & sum which can only
be ascertmined on the inking of an account. If
the debtor, who s himsell in 8 posaion o
calculate the amount. admits that something is 4
ownng, bul he s ool sure wihat i is, the Cour
can give judgment for :':ld'lllu'l'lh:lf_l.l'l.
indispatably due; see Conbroot
Furlong. (1548) &4 T.L.R. 201,
distinction in principle between thosg
the presemt case. The case ol
Assipmmeni Caurder Lid., [1977

i% ¢ distinguishable b

Pt in a defemce thal whole of
the chaim. So it did not el im 0. 14, That
was the ground of the

| come back 101 of O, 14, rr, | and
3, These make it when the defendan:
has no defence o or "'a particular par™

of such a Court can give such
Ll;?mcm -.‘In.im or pari & may be
| e300 ‘Fh}' this should nog apply

ed damages, just as 5
ﬂu quum:m METHEL, OF & SEm
'!‘n.kz ngain a condract for the
ulhl:l: damages depend on &
tbon of the difference betweon comiract
HTTH marhtlli prace, -Fr a claim udﬂhl.-:
Ler for dam or repudianion w
ilse hﬂplny .g:‘l calculation of the
dli'l'tren:t bﬂm the coniract rae of hire and
the marker rme. In such cuse the markel rate
may be a maner of dispute or difference, bus
usually beyween defined limils, The Couri can
readily ascertmin the minimun figure For whach
e defendzni is liable, i should be able 1o give
judgment accordingly.

Mir. Scwthwell siressed the words in R.5.C,
Q. 14, r. 1, " m o the amouant of
damapes clasmed”’, and argued that when there
wigs an interlocutory judgment for damages 10
h-r.l.ﬂﬁu-rd there was never any power 10 give

memt for part. But | read those words as

| 1o such pam of the damages as 1o
whiic e b a dispure. 11 doss not apply 1o
i beng 'p.u.rl. of 1he damages which i indisputably
duse,

Mr. Sooihwell oo argued thal o judgmen
far part of the damuges (even the indwpuiable
part] would be in effect a judgment lor an
inierim payment; and the Court would not have
poweT o give such a judgment. IT was farst
introduced. he said, by the Admnisiraiion of |
Justice Act, 1969, and i1 had ondy been appiied |

erim pl].lu:-ml properly so
eni for a sum which s

concerned in thiv case has fedi
ought 10 be power (o give judgment
plainaifs for a subsiantial sum, bul has
umgder ihe rules there is no power o do
nd thal we musi awail an amendment of the
ules. This treais the powers of the Couris = in
mariers. of praciice and procedure — 10 be
limited by the rales. i o sasd, *“Unless it b
found in the rules, there is no power”®. | do po
agree, Long before the Rule Commillee was
cstablished the Judges had imherent power over
all matiers of practice and procedure. All the
rules were made by ihem. They retaim thi
power still. As | have often said, the Courts are
masier of their own procedure and can do wha
is right even though it is not contained in the
rulles. Rather than wait for the Rule Comminnes
10 &t il seems 1o be much better for the Courts
o do what i3 necessary as and when the
oecasion u-l:j-.. Take this very 1:.;_-.1 i |hh-:
shipowners fail 1o get anything i this case o
charierer will oace more have suceeedad by this
latest manoeuvre — by not admitting any (igure
— in depriving the shipowners of IH'iliml
clasm lor yoars 10 come,. The charferers will be
rubbing their hands with joy. A1 last they have
found a good way out of payvment., For mysell 1
would ot allow this, | would allow (he appeal
and enter judgmeni (or the sum which on the
evidence appears (o me o be indisputably due. |
wioukd assess it gl §1,000, 000, | would allow the
appeal accondingly .

Losrd Justice BROWNE: | wish | could agrees
with my Lord, but | am alrakd [ connod, In my
judgment this appeal mosl be dismissed. Mr,
Justice Kerr thought that the plainiffs have ail
vhe merits and | have henrd nothing which gives
me the slighiess reason (0 doubl that bhe was
righi. Baid | am driven to the conclusion that e
was also rght in hodding thar the defendants
have the law on ther sade.

The arbitration cluwse in the chaner-party (el
53) provides (hai:

Any and all differenves and dispules ol
wihatsoever Aalure afsing oul of this Charer
shall be put 1o arbitration i the Chy of
London porsuait o the lows reluting o
arbitration there in force . . .

By 5. i1 yvof the Arbitration A, 1975;

Il any pasiy to an arbitratson agreenienl 10
wiich 1his saction appdiss . . . comMMences any
legal proceedings i ARy court agmnsl any
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uthn[lﬂtr!nii‘n:uml...lumpbﬂnf damages — m in issue. [ascts ol s case,
any maiter agreed to be referred any party 10 | | cannot say that e or quantified

ihe proceedings may . . . apply 1o the coun 1o
stay the provesdings; and the court wnbess

safislbed that . . . thefe s nod in (et any
between the parties with 1o the
matter agreed (o be referred. shall make an

arder stayiing the proceedings.

10 s ol in dispuete tsat by wirtoe of 5. 1(2) and
14}, this arbiiraton agresinedl s one o wihich
the section applics. The section n mandatory,
and the Court musl siay unleis the case Tall
within one of the exceplions in the section
Couri has no discretion o refuse o stay, no
it impose conditions (e.g. a5 (o paymes
other party or o Cournil, os
copcedes

identifiable and

the case pui by

claim far fremgho

demurrage, Lhe

entitled 1o hald Nere was “‘mol m fact any
dispute™ as 1o fhe\adeiied rem and vo refisse a
sty in that pary of the claim. In Efi
Mecha Lid. v. Wares Congreetion
Lid, [} Lloyd™s Rep. 33 (Motel; [I976] 2

clpim was for o speciiled sum,
url took the view thar £x, part of
wis Hindisputably due®’; | think tha
o case plso ihe Court would be emtitled
se 4 stay i respect of Lo and let the res
to arbitration. Bul sech cases there o by
admission, or can be by a devision of the Court,
2 guantified som av 1o which **there s nod in
fact any dispute’”,

In the presemt case @0 s plain thar tvhe
plaimtiffs wre entiiled o heavy damages [or
breach of contract, bun there is no such
guamniified suem., Mr. Leggati o various SLEges in
his argumeni put forward varowes differing
figures as the minimun amount “indispatably
du.: Bud inmy view il is impossible 1o say thal

definable and it fieel i of Lhe

plﬂndfl": clabm in “indispuiably dus™. As Mr.
Justhce Berr said .

. . the dl[flL‘l.I:Jlj' of doing it {l.e. puttin
forward such o modmun Dgure) @ iesell
demaimsirates the difficably in which the court
s placed,

In faci dering his finad speech Mr. Leggait pai
forward a figure lower than (he S1,000,000 10
wivich my Lord has referred; be put forward a
Mgure of $8313_ 564 Mr. Justice Kerr held that
the tasue of Hability was res judicata and thal
there was fo 1ssue as Lo hability in this acton.
The defendants have now admitied liabalioy, but
by virtse of R.5.C., 0. 18, r. 13 (4) the amount
ol damages — ithm s, the whole claim for

I agree wit r. Justioe Kerr sand:

I can bly conchude that there is no
di of the matier agreed 10 be
refi matier agreed 1o be referred is

: ie¢ under the charier-party, and
ldllp’lll!l: as (o the plainuffs" quanium

ke M. lw-::!im' | reach this conclusion
h reluciance, bul in my judgment the Court
has in this case no choice under 5. 1{1) of the
1975 Act but po grant the stay, and | would
dismriss Hhe appeal,

The guoestion whal would have been the
position if the 1975 Ac ded noi apply therelore
does not arise, but it was Tully argoeed and |
think | should deal wigh it.

Order 14, r. |, deals with two situations: —

{a) where a defendant has no defence 10 &
claim included tn the well aF 10 a particular
part of such a claim;

ibl where a delendant has no defence to such

a claim or pari excepl as o the amount of any

damages claimed,

Corresponding relerences 1o the claim or the
H;'I of a claim appear in O 14, rr. H1) and

I

In Lazarus v, Serick, [1908] 2 K.B. 268, this
Court ipresumably applying (aj) held that it was
right o give ju under (3, 14 for the
admitied part of a larger (qualified) debt, In
Elfis Mechanical Services Lrd, v, Wales
Consrruction Lid.. boih the oial amount
clakmed and the pan of it which rhis Court held
iz be “indisputably due’ were guantified; the
sum fior which jedgment was given ander O, 14
ipresumably again under (a)) was retention
money forming part of sums certified by the
engineers,

Bul i the preseni case | think the plaintffs
are in the same dilficulty under ©, 14 a3 ander
5. 1 @l the Arbitration Act. It s mposihle 16

tify or quantify any Eﬁpmrnlurii'ﬁ'ﬁl':ﬁr
l.-l-'l'mml'ﬂl‘ﬂ:ll:lf\l' there 5 no defence or
which is “indisputably dse"*,

It seems (o me that what the plainifls ane
really doing Is 1o 2k the Courl 10 ofder an
interim payment on account of the dlmul:l
which they expect io recover. In
Assigament Cowrier Lid., [1577] 1| W.L.E. H:I
this Court held that there is no inherent power
!mrrulrmhlnnt:lu-ThrCmnfd‘urrﬂm
5. 20 of the Adminisiration of JTusice Act, 1969,
which gove power o the Rule Commitiee 1o
moke rules enabling the Court 1o make orders
requiting inlerim paymenis, That power {5 quile
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gemeral, bui the only rules so far made under it :mﬂmmﬂ:o@:m appropriae
are 0. 39, rr. 9-17, which y oaly 1o claims | circumslances; see for ple Fosmrus .
for damages im respect of ar Sk, [1908] 2 K.B 11 kas however been
injuries. Al it was held in Moore's case | the practice o wch an order 1o cases
that O. 14 did not there apply, | think we are | where the ered 10 be paid has
50T 1!'}' that decision {with whach | H!I.I.II!'EI}' alremdy ined or is capable of being
agree) 1o hold that we have no power to order | asceriai ¢ caleulntion without furiher
an interim payment in the present case. imvesai is admittediy due. So far as we

Even if the 1975 Ac: did noi apply in this | have the only possible exception has

case, | should el bound 1o hold that the Coort
has no power Lo give any judgment or make any |
arder for payment o the plaintilTs of sy

of 1he 1 which they will no dogbi
eliimarely be held (o be entitled. K

It may be thai the Rule Commilies w
it right to consider whether there « ¥
extension of the power D erim

m’mﬂnwnmuﬂtu{m
Lord Justice GEOFFREY | LANE: iread by

Lord Justice BuowwsEe): il 0 ohis
case clammed before } iu.-elierrl-nhe
entilled to summar NG i wnder O

apainst the defend; Mu;n for I:tus:l-l.

al & long=lerm ¢ i

claimed tha . o1 d.mpule as 1o lability
hal under the erms of the
ispute had 1o be referred Ihcu

|

virtwe of % I[1} of

. and indesd ihey
ing formally admied i, B is clear that the
defendanis, ever singe the terms of the charer-
marly became burdensome (o (hem, have used
every subteriuge and device available 1o them in
an anempd 1o avoid or delay the necessiy of
paying o the plaintiifs the very Large sum by
way of damages 1o which the plointiifs are
undoubtedly entitled, The defendants are
devoid of merin and deserve no sympaihy,

The plainffs  submit  hat i these
circumstances the defendanis should be ordered
al odee 1o pay such portion of the as vl
ungsceriained amount of damages as can
properly be dewribed as “indisputably due"
and that the proceedings should then be seayed
and the remuining guestion (namely o how
much more the plaingils are entitled by way ol
damages referred 1o arbirations.

Although the guestion wisder B.5.C., O, 14,
and thal under 1he Arbitration A, 1975, are
jechmdcally separate and distinel, 1hey soem 10
me (o depend i ocach case upon ihe same
commsderation.

Can it be smd thai thm 1% a proper case wnder
RB.5.C.. 0, 14, for the defendants 1o be ordered
io pay a pomon of the clam o the plaimiilTs,
leaving the balance 1o be assessed? Such grders

have simee ithe |

¢ case of claims in quanium merus
under (1. 14 are ircaled prima facke os a
ed demand.

e were reflerred 1o Ellis Mecharica! Services

v, Wates Cowsirnction Lid, [1978] 1
Lloyd™s Rep. I3 (Motc): [1976] 2 B.L.R. &0, a
decasion of (his Coart. At pp. 25 and 6] Lord
Dienming, M.R., is reporied as lodlows;

It seems o me ihai i & cose comes belore
ibe couri in which, although a sum is nol
exactly quantified and although it is not
admitied, neverthelesa the court is able, an
application of this kind, o glve semmary
judgment for such sum as appears (o be
mndispulobly due and o reler the balanee Lo
arbitration, the defendamis canmol ks an
the whaole going to arbairatien by smply
waying thal there i a difference or a dispute
about i, If ihe Court sees thai there is a sum
which is indisputably due, then the cour can
wive judgmeni for that sum and let the resi go
1o ariitranon, o8 indeed the Masier did here,

Taken @ ivs face value 1tha stalement, par of a
judgmend wih which Lord Jestice Laowion
agreed, would cover the arcumstances of the
presemi case, Bui ||1 exzmination af the [ass in
thal case shows that the sum daimed by the
plaintifls as bewnyg immediately payable (o them
(52,437 was relcintion money relained agamns
them according 10 the terms of the contrac and
wis payable for work thai had already becn
done. 11 therefore fulfilled all ithe necessary
conditions for g rypical O, 14 payment.

How differeni the preseni case i3 can be
judged from the way in which matiers have been
pleaded and argued. There is in the wrii, as
amended, no mention of any sum other than the
1otal amon uiurrmﬂi'nunﬂy sOme Hﬁ.ﬂm

tion _of _any  sum which _ is
“|nd|r|;|ut=Ei due”. Apparenily no such sum
was pud belore the Judn who was lefl 1o make
s own caleulations 1o thai end i he wished,

Before ws, after much prompiing from the
Court, various figeres between aboul S550,000
and 52 million were suppesied, but that s as
| mear as one was taken 1o the *indisputably due™
| amount wniil Mr. Leggant come v his reply,
when the (ollowing possibililies were  pul
forward, namely, $833 564 or $1.786.995, Thai
was ihe fird memion which had been made of
ihose paricular figures. The defendonas had
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Lord Dessig, MR, |

had no opportunity of considering (hem or of
pddressng the Court upon them, and, as |
underuand i, the Court was being asked
somehow (0 select, on the basis of the 1wo
(gores, the swm for which & should give
i winder 0. 14, staying the acthon as 1o
the and allowiig il dispule o po 10
arbitration. Desprie the obvious lempiation (o
decide (hs guestion 0 favour of (he wholly
merilorious plainii(ls ogains defendanis who
have bess than 00 merils, [ scems 10 me gudbe

impossible 1o do so for 1wo principal reasons.
Firsl, even in cifcumsiances where am‘lﬂ

arder can propetly be made the plaimifT Xy
asser! and prove whal he alleges 10 be el
“indmputably due”. However unmes
ihe defendanis may be, they are
krnow the allegaiion ibey have tg r
in the proceedings when hey arg in agposiion (o
meet il

Secondly. quiie %ﬂm NATTOW
wroand. the pluingfl imvirath asking the
Court 0o 10 give | der ), 14 Tar a

1o whish there can
2 1o make an fmerim

ination of 1he defendamis, The
1 ihe plaipiiils experienced in
riularise the sum claimed were

ef desirable o may be thai sech a
showld exist in the hands of the Cowri, o
3 Wol leptimaie for the Couri o confer 1he

wer on lisell in parporied exercise of s
iheerenl  permsdiction o ooibirod G own
procedure. S0 much is clear Troom s, 3001) of the
Adminsirason of Jusice Ag, 1962, which
reads as follows:

The power 1o make rabss of court under
sgcnion #9 of the Judhcarere Aci 1928 and ihe
power (0 make coumry cown rales wunder
senion 102 of the Coumy Couns Act 1959
whall each include power by any such rales 1o
make provision for enabling he oourn
which any proceedings are pending. in soch
cireumslanGey is may be specfied in ihe
risles, 1o make an ordes requitiig a parly (o
ihe proceedings 1o make an finlerim paymen
ol such amowm s may be specilied 0 the
order, either by paymem wio cowrs or (I the
rulde so provides ) by paying il (o another party
10 the proceedings.

I eweremse of thal power (he Ruale Commiies
prowided by O. 20, r. % that mierim payvemes
may be 0 cases invalving claims i respect
ol personal imjuries of death. As Locd Jostice
Megaw poimied oun in Moore v, ASugasnen
Cowerier Lid., [19T7] | W.L.R. 638, ai p. 645,
Porlipment by cnocting s 20 of the

LLOYD'S LAW REPORTS g'ﬁ 1
s v. Waies Consiruciion < % Vol |

Admnmiraton aof J
clear 1hal ihe exisgi
Commiltee were fio

Judicaiure

= fci 1925:

I court may be made under this Act
lowing purposes (a) for regulating
ibing the procedure . . . and ihe

ice o be followed i the Court of
amed the High Couirt fespeciively in all
igies mikd mMALErs whatsoever . . .

Thus Partiamenl ki engcting 5. 20005 of the 195
Avt made it clear that 1be ardering of inlertm
paymcn 5 001 8 maner of mere procedure In
which the Coarl i entitled 1o do as i thinks M.

The Jadge was right kn his conclusbon.

By the same ioken, the defendants® claim

under s 1 of the Arbicraibon Act, 1975,
. Damages are in Bsee by virtue of
O, 18, r. 13, The plaistiffs, as already

deseribed, bhave failed 0 show that any
identifiable or specific part of thowe damapes is
mat in dispute, That being so the Court has no
opitipn bl o make an order  saving
procesdings and allowing the dspule to be put
10 grbiiration in sccordance with the refevani

clause in the charter-party.,
| agree with Lord Josiice Browne thai the
appenl shoulkd be dismivsed.
NOTE :’;
CIMRT OF APPEAL ’/

I

£
Jan. 16, 1%and 20, tm;f

ELLIS MECHANICAL E-E;.-‘-'ICE LTD.
W
WATES CONSTR DN LTD.

BeTore Lord DEpisasc, MR,
Loed Justeoe Lawros and
Lo J?du:e BrIDGE

we are
oulcome of a busilding
ojec old Hendon acrodrome. Two
authoriies combined in . The Gremer
Loadon C il were 1o buld a large number
af dwelling houses (or ndividuals 10 oceupy.
The BgEnet Council were 0 build &
comprehensive school and other buildings For
ihe wt of the community as a3 whole. Exch of
ihose bodies, the Greater London Cowuncal pnd
H:rnn cmploved Wales Construction Lid, as
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Elliis ». Wales U ipsiract o

the main contraciors for each of 1he comracts.
Wales Consiruction Lid. in  ther e,
employed as sub-coniractors Ellis Mechanical
Services Lid, Ellis's were io provide the heating
system and all the mechanical services which
were required for both the two coniracis. The
main condract, between the GLC and Wates,
wis for an esmpaied sum of £9% million. Thai
wis graned inJune, 1970, The sub-conirac
with regard to thas, by Wales io Ellis"s, was for
over £1 million. 4

ﬁul‘nriﬂ:nl[n?h:n‘d..hmhm (or ressom
thas we do not knowy on Feb, 23, 1974,
Wates and GLC comract was determinegd.
came o an end, mhu[ﬁ::wm
thai the other had repudinied ||;. ¥
comcern of Ellis's the sub /
s0 Far os it entitled them o b, paid
comtract and the sub-coniract wére o
RIBA form, with somie slighigvg
this main coniract being -‘-
CORLFAcIans
accordance with ¢l.

which | shall read.
It says: Qm
¥ the  cosnra

the mam mmrlu L]
the emploviment of (he su
nder s
aho  determine and  the  siab-
rs shall be entitled to be pald.
wre four iterms: (1) the valug of the

racl works in so [ar as 1 had been
cied @i the dme of determination: (1 the
walwe of the work begun and executed. bul nm
completed; (i) the wvalee of the wnifined
uumllls on the site, in which the property

passed 1o the cmplover; and (iv) the cos of

materials ofl-site ordered, for which the sub-
contracior had paid or been charged.

So there i is; it 18 guite plain on ¢l 20 that Lhe
sub=contractor was entitled 1o be paid in effec
for all the work they had dooe and all he
matertals they had there available a1 (he dae
Feb. 22, 1974,

Ellis's secordingly wanied 10 be pasd by
Wates, They had been dosng ke work hitherio
io the order, and ynder the supervision of the
GLC archiect, Thaa was provided in ihe
coniracts. Certificates had been given by the
GLC architects and engineers. When Ellis's
wanted payment they wenl back fto the lasi
intermm certificate, which was one of lan. 25,
1974, Lookimg at that miernm certificate, the
engineers had cerified a sum of geiting on lor
£700,000. Much of i had been paid already, bu
thiere had been retained. as against the sub-
coniraciors, a vum of £52.437. Thal had been |
retained s apainss them o retentson money
according 1o the relention clagses in the

sab=contraci  shall

comtract. | was rel
bl.ltiiwnpln_ﬂc T

ai el ||u¢hmm£
moncys an t the mameys that o
Lo be pakd L the work that had bee
done. fased 1o pay that sum, or
any &

| bt 1hal Wales were argubing their

iy oul with the GLC. Bul eveniually
aocoimls were god oul by Ellis™s. 5o
that, by Movember, 1974, they worked
i that they were enlitled to £IHT004.93.
\Having worked thal ouwt they issued a writ For
the full amount, or the amount as ey worked
i1 out then, thal was due to them. They applied
for judgment gnder O, 14, They did not claim
the whole of that amount. They realised tha
arguments might arise abouw details.

But in support of the claim Tor judgment
onder €k [4, Mr. Newman swoie thal he
believed hal there was no defence in fespes of
£52 d43T—that s (e amownt thar haed been
retained. He said that there was no defence ta
that, and they were ready (o refer the balanee 1o
arbitration. They were ready o go o
arbitration as to any excess amouni, but they
Telt that they ooghi to be paid that £52 437,

They came before the Master. The Maser
l'i'l1:|-u;l1| that that was right. He gave Ellis™s
Judgrent for the £52 437 and gave Wates leave
|10 defend as o the balance, bul said that by
| CONSETL il WAs 10 o 10 LrBLTaLa,

From. iha order ol ke Masier, Waes
appealed 1o Mr. lustice Kilmer-Brown, The
Judge wasevidenily in two minds aboui i, b
he thought that perhaps there were points o be
taken on the agcowmis, and it was noi aliogether
clear theas the E53.000 was really owing, Ar all
evenis, he thought that ihe whole thing should
be deali with i the arbsiraiton. S50 he allowed
the appeal from the Masier and sl asade thm
Judgmeni Tor £32000, He referred the whole
maiter (o arbitrarion. Mow ihere is an appeal 10
this Cour.

There 1= a pont of procedure wiich arives ol
ihe beginning. Ellis’s thought thal they could
noi appenl againsi whar was virmually an
unmu-:lhmnll leave o defend. 5o in their notice
of appeal they asked for an order that if the
action were stayed & should only be siayed on
condition that Wates paid £52.437. }would like
bo sy @t once theal, as 3 matier nfﬂ&rdu.rt an
appeal is competent from the docsiomnal Mr.
Justice Kilner-Brown. | ihink that wehought
gither 10 allow an amendment or have a ﬂﬂﬂ::
! of appeal part in. 50 as (o enable this Court,
| thinks right, o give judgmens Tor such
pfumnu as b undoubdedly due. and ler thi
| remabnder go on 1o arbivration,
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ASSOCIATED BULK CARRIER
KOCH SHIPPING Inc
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Laarit Diwriviiig A, Brownie and Geoffrey Lane LiJ

Blig galaintibts ol chartered o Feige tnik casiaer and n 1872 Uy et bt i
o B charber 10 e deleideins D detendants ook delivery in Augist
T il becsuse the Tankar foafbhel tad slumipesd they Bried Lo dvoid pay
Awnt ol the hire rate for il wesael. Ulimatety wn 11 Apeil 1977 they
e laredd that the charterpaity was @t an eid, The plantifls in due couise
divapelold Wsal &8 & fepudialiue Ly Wie delemalaniis

Trw pitaanntls ssued @ winl o 11 Wiy 1817 claming damages for wiony:
Riii ftl—lllljlilurl al tha :-Illllllﬁp.lil. il eweliTieally muul“ LT Judg
iviedal Pur B amount of e clam The deleidanls spplied for gn ordar
Hial Thie placdgiduings slisubl by sbaged jhariaeanl o die A bagraton Aot 1975,
Thig whods ter gt Ty Dvadd €oribasned Vo Pallueig L s i

Thin chaiter shall b cunsbived wisd e ielalmm Beiwedn the puilies
ghgiinireed i sccondance witl e law ol Evglaned, Tise High Court b
Lunidbaon shall have exclusmve gunssbichon uve any alopute which may
@i Ol G Wis Chaa fer

Ay ol @l dilleigiges @isd disgmilies ol oiaisecyel i g Af sl oul
wl e Ghigiter aleill Lee gl 00 @ iaitn abid oy g l.'.|1_-|- of London @it sn

fad thie Lavws velatmsg U0 mibpbrativay Usen i o e |

Uit wlclermlaiils addineiiled thal e plambifls waore enbitled o dam
T alialbian,

Balr J Wad Feld thial vhe procecdsige iaslhd lie sleydl @
sl Ve plainfilis’ agmalicatson For somonay judgnens, T
puialeid @oainst the disisasl and egaonet e stay whoch

HELLY chanvissing the siipeals (L ovai Llerirung MR u @
il
s

I, Thure - B deputi a5 le ihe dsiisges 1o the Mainiifis were
etiliilul arid sinog it cowld Nl be i el Phe delinsble or guar-
Biligad patt of wha jalabobitls” dlaan wivch o U tact i dpute, ol

Wistad Dieivg i discralivn wisiv e &Aile ot 1978 th
lagil Nag N Iu‘.lhl. el E, L] DIMIHH:I.

2 There was na FElibn b kel
Cimarl which enlibled @ Cowii Lo
abumpiil ul dimages 1ol B b w
Wi Al (el gelanntalls ssaaubad il
il
part wiwidffrey Lavw § 4

Filnan e the gotaaitioe Lo cusslisms sl an onar (0 casics wivere the amauni
alilaiedl [0 big paidd bas dlieady i asceslained or is Capalde ol Lseig ascer-
tariid by merg Caloulabion witbuut turtingr WvsdEligation, of @5 adminedly
i, So lar a8 we lave L tuld e anly poasibile excoption has been in
Mol o of el i ganion mes of Wikl wides Chaber T are wreaed

A ol ihw Hules af the Sugeeme
b oabiidel Jwsgaii e @ paynEEn on
1 weliei e Uhe Waibiejus were in dispule
diiy il hdve beun entitled 10 sy

g PEd e ol bl ol de il gl wlg Bliansl

Anidra Lq’ OC and R Buckley appeared for the appeliant plainnify,
aubructed by o s and Co,

Richard Southwel! OC and Brisn Davenport appesred for thwe regrondent
lefevrdlari i, ingric ted by Coward Chance,

Clonmren faiy

Tha case i included i wilding Law Heporiy because ol its general

iiteresl fand nol Decas i the firsy case known [0 the Ediors in which

the Couwrl ol Apysoa @ eferred 10 & caid included sn these Reporisl, 10

% ol interest, lie 1 it Ruighilighis anad clarifees Limilalsdng on a COurr's

puer 1o give ] judgment wnder Crder Y4 |In this insiaénce the claim
4 lor bresch of contrect, The same limitalions presumakily

affwat an m

1o an i

s power to make an infenm award, in circumalances akin
n for summary judgment, where an arbifrator has only the
i f veGidld Do @vailable 10 @ cowrt (e on the exteni of an sl
s P s Chandes o lsbrandisen Moller Co | 1951) 1 KB 240).
f 14 rule 101) of the Rules of the Supreme Cowrt states.

Pre i an wcthian 10 which this rule appdies a Statement ol Claim has
een served an g delendant and that delendant PMas enterad an appearance
in the actean, the Plainudl may, on the ground that e Defendam has
na delence to 8 claim ncluded in the Writ, o 10 & particular pari of
such claim, ar has nd defence 10 wuch & clam oF part excepl as 10 ha
smount ol any damages claimed, apply 10 the Court lor judgment against
that Defenddnt’

Damages are gunerally degmed 10 be ‘i assue”’ since Ouder 18 rule 1304)
Mates

"By allegation thel & party has sulfered damage and any allegation & ta
ihe amount of damages is deemed to be Lraversed unless specifically
admitied.”

A defesdant therefore does not wiually set oul o his plesdings any specilic
obijecticng thal he may heve o the guantifieation of the plaintift’s claim.
Siovlarly, it s nat in practice generally necessary wihen ressting an applice
tion for summaly judgmeant wunder Order 14, to artack ewery biguie pat
farwerd by the plontill either because the delendaint’s case of labdlity o
strong o bucause the plaintifl's case can be met by selectve silack,

In this contest the majority of the Couwrt ol Appeal appears o consider
thal sumimary juldgment may be given in a clam for dambges Tor beesch of
oonlrscl bul anly wisdre, 10 guole Gtﬂ‘"lllll Laiee LJ:

e wmosunl ordered to be paid has already Deen ascertained o i capabile
of Geing ewertained by meng calculation without further investigation,
of i admittedly due,”

In owl subdmestian there may be no daunciion in lew between claims fos
damaies lor bresch of contract and claims under ihe termd of & codtoect
which arg in substance the same (Tor example some ol the claims “fof direct
foss andfor expense’ sdmissible under the Standard Form of Building Con-
tract], Prosion mede for such elaims 4 a maiier of convenience and agree-
el w8 1o awond fhe necessity for claims for damages for biresch of
Cumibrail Letiong ohiwide. | Ney el 0ol hbovieed Claims To Dusdated wr aslel



a— amieni has been

Labned sapmd [wehenn 8 cedlilcatle han Dien ssoed or
e should be

redcieed wilhi the smployer on the amaunl o Bhat
sl Tod @ gleen amounil,

In praciice, therglone, the woidi ‘cahpabile of Leang asceraingd by meie
calculation’ may be impoitant ol &n spplication for summany judgment lor
i@ ‘claim’ i being considered. 11, for example, & conlracior has o clabm for
prodagation costs incuired, because of lack of Information, and that claim
ii good in principle because @ given esterdion of time hag been granted on
st aocount (and has not besn clallengsd by the employer] he may be able
o recover those costs in @ surmimary mmanoer il @ weekly or other periodic
drmecunl bl glio been sgresd Ly of on behall ol the emplayer in respect of
pralongation, of can otheosneg be scertained 0 a3 to be beyond question
in sppch chrowmstances pait of the claim, &1 Jeast, might be ‘capable of being
ascertained by mave calewlation’. Sech & codiie would nol however be open
ta @ conitracior If any part of the calculation was challenged. Thus, i the
singloyer had pood grounds te gueestion the extension of time that hed been
prarited of If he could point (o swme element in the costs which might well
be wrongly included & courd might e lelt i doulil a3 10 what sum was due
‘withosit Turther investigation’ and the contrectonrs claim would then nol
tuccand,

It may be that new Rules of the Supiene Court will be broughi inio
aperation which will cloke (his appaient gag in procedure,

The case also puts Ellg Mechanical Services Led w Wates Construction
Led (1876} 2 BLA B0 inio pusspecive. E.08' cate was 8 decision which
epplicd long established ponciglas that there was 'no dipuls’ referable 1o
arbitration arigkng oul al & mete (élussd o pay @ sum which would otherwe
Le due [sae Tor example London & Noreh Hestern Ralway v Jones [1915)]
2 KH 35| or anising out of an assertion el the claim should be imvestigated
unwippodted by evidence that the planill's calculations might be wr
On the other hamd the plaimtali has 10 conyince the court that "It
tand with certainty that Ex i dus’ (pei Lodd Denining &t 2 BLA 62
it ‘wstablished beyond ressonabile doubit by evidence belore the
al ledast Ew is presenily due lrom (he defendant 1o 1he p||.n||1!

Lian 2 BLA 65).

The decision illustrates the application of Section 1111 oNthe Rrbitration
Act 1976, Section 1 applies 10 ‘any agreement whi U & domeitic
arhitration agreemeant’, Sub section (4 delings a 'd@ bitration’ agree-
I S

“Ant arbitration agieement which duoes nat
Lo, o arbitration in & Stele siher thamn
ngiihar —

¥, Fxpdessly or by implica-
sledl Kengdom gad which

fal an individual wha woa netioned o
other than the Unined &K

(b} & body corparate which ey rated in, or whose central manage
ment and coiird i sels iy, any State gihar than the United

K ingdany
Vi a party &t the tone that progoeslings e consnenced

ofhabitually resdeint in, any State

Thiere sie iharglaie & mumber ol Nl el Bade 16 e fubimosunted belors
d plainil] con bavak loowe tigin ihe apphication al section 101§, Firg ihers
b P niejative test - Wi agoeeinen doses no1 pravide Tar sibibration outside
i@ Dl “-i”h"'ll"l. Epwin i1 i ptars bbes i litbiaibein weibiani Dag Llasiiaad

|<</§"

Eingdo
is & 1 ividual who is a national of or habituslly resident in any

State other than the United Kingdom, or 8 company which is incorporsted
in ¢ whose allective management and contiol B exercised outside the
United Kingdom. 5o, for example, an agreement with & citizen of lran
[or the Irish Republic) will fall within the Act even though it may provide
lor srisitration within t jed Kingdom. Equally an agreemant made nat
migrely with a foresgr olmp, {ig omne incorporated outside the Lied
Kingdoim] but with @m"’ Kingdom company which is managed and con-
trolled Trom & pleg@Coutside the United Kingdom, will fall outside the
EErE That il may naf be enough o establish that
damastic arbilration agreement’ at the Time when it
iesection (4} relers to "the time the proceedings are com-
i during the life of the agiesinent the cenlial management
# Urnited Kingdom comipany passes from the United Kingdom,
i 1 the sgreement no longer 6 @ "domedtic arbiration sgreemant’.
h migch busingss v the constiuetion industry being concerned with
oveseas, the provisions ol the Act could have a Yar resching (and
unenpeecied) ellect,
This is particularly 5o, for, as the case shows, the court has no diseretion

to decide whether of not to stay the procesdings unliké the discrétion given
by secteon 4 of the Asbitration Act 1950) once it has been established that
praoceedings have been commenced in respect of the matter agieed to be
referted (povided that the woal conditions are satslied), Since, as Lord
Denning MA pointed oul in the judgmaent in this case [and in ENig Machanical
Services Lid w iWates | arbitration can lead to long delays, carelul consider-
ation should theielore be given 1o the guestion as 10 whether ihere ought 10
be any prowvissan &t &bl for arbiration e sreements 1o which the 1875 Ack
muight appify land eadeed the 1950 Act), or whether it would not e betler
umply 10 renuie bath parties to submit 1o the junsdiction of the Englith
Courts [quintions of Loveresgn immunity aside) Alernativaly, the arbilia-
ticeh afisemont meght provede for the arhitration 1o be conductod in sccond-
ance with, lor example, the Ruled of Conciliation and Arbitiation al the
International Chamber of Commence, with the applicable law oF lawi bath
of procedure wimd subitance bedng set oul in the agrecment [and aigain chasun
will great caiu,

Lastly, Lurd Denning’s views will no doubt be read with interest although
they do not of course lorm part of the ratio decidend of this case, Hit avide
(81 page 25] sbout the majority of the House of Loy in Gilberndah
(Northern) Lid v Modern Engineering [Bristal) Lid |1974] AC GBO; 1 BLA
13 only dillering from the minodity on the gueition of ihe comrection of
the ajpedinent Lomewhal under-siates whal the majority sasd about the
feakomng which Tormed the basis of Losd Denning’s judgmeni in Dawsiays
Led v F G Minter Ltd [1971] 1 WLR 1205; | BLA 16 and subsequent
cosih, Ad Lord Morris of Borth-y-Gest iwho wat in the minarity in Gilbert
Ashl himsell sasd in Mottram Consiltants Lid v Bernard Sundey & Sons §id
[1976] 2 Lioyd's Rep 187 ar 198;

The docmion in [Gitbert-Ash] was QiuEr on _Iul-I.- 20 19713 By a majoriny
Dawnays' case was overruled, What has been iegarded &5 the piingiple
of Dhawnays’ case mel with geniaral disappr ol '

w ' nal be a “domeit arbitration agroement” I ane al the paries ',r:" |



ASSOCIATLED BULK CARRE@R® Ltd v
KOCH SHIPPING Inc

! August 977 Cunert af Appeal

Lond Brening ME, Brivwne and Geoffrey Lane L1

LUK L BENWING ME: The FUCMISAN MARLD 1 g Japancse motor vessel,
She 1s & big bulk carrier and can carry 105000 Loy funs of ol or of ore,
She s wvmed by @ Japanese coanpany and timechuniered for a long period
fir Associaled Bulk Canbers Lid wliime T wall call ilie shipowiens,

I 1972 they let les om 8 tiie charfer on the Beepseiime furm (o Koch
Marine Incorporated for Tive yeurs {one month mare of less) Trom delivery.
The chatter hire was B2 30 cents per ton dead welght per mnili. She was
delivered 1o Kach Maineg um 29 August 19T, S0 wider the wme charter
shig camildd e redebivered at thig eailiest un 29 July 1979,

Fhcre was a printed clause whitch sakl!

This charter shall be comamed snd the relations between the partics
determingd in scoordanice with e liw of England. The Mg Cour
b Lowidionn shall have exclusive junsdiction over any dispate which may
poise oul of Charter,”

Wit tligne was @ Ly Pt len clavse wloch saml

"Aoy and all differences and diaputes of whalsoever naluie s LMl
wil i charier shall be put to arbrinitisn i ilie City of Lond nt
i e Dawes relating o aibitration then in feice.”

ninied clause.
and paid the
ul by thal Lz

Preswmably the fypewniiien clause tukes precedence aver

Froti August 1974 Kool Maging July aperaed o
cligrier hie vegulatly every wivith lor neuily 1%
e tanker masker hod slumged o e batton, B Tilsed 19TE the fate
Basg (libs wvessel Dgd falless Bowin 3259 qu 5 L pe Mian $1. S0 Koch
Blanine HIIJE]I' |:|j' ENCR |hnu|.||.= devioe 1o el oub ol e clinrter, I‘Ip:y il
it by making clabms which the udge deddn *as “manufactured” for the
puarpaisg o avoiding pagoaecnt ul e i Decemiber 1970 and January
FETT they imade deduinims oo IR whaly v alleging that ile madter
baild neplected to olean thig lilds i un 3 March 1977, when she was in
e LS Gull, they sad thic ed 1o sead Dier b Ballast thoough e
Sacr Canal w e Peiaan G wd thiere Tousd & full carge ol 105000 fons
ol wnule oil and o ocairy i ek thisugh the Sued Cinal and deliver it in
i Mediternanean. 1lis was 4 spiinious suggestiui, Slie coubd ot conceivably
catny Chat carpss sl ilie Siscd Canal, The maxeoivwm diaugl tiesagh the
Suer wad 37 teet, and this TUS 0K tond of cargo would reguire a draught

of 51 Feet, The wessel wonild, as the judge suggested, need “wings' 1o carry
bici thnainigle e Faing! Whai tie shipowners pasiicd s oul, Koch Maring

C)O

b b O E didld adeid Lkl LR massjais s b assiss pimd b d WD Bressadig
in Aust t ad a cargo of ore and carry {1 via the Cape of Goasd Hope 1o
Eleusis i Grea.e and there unload. But that too was a spurious suggestion
ransilfaciured by the charterers and formed anotheér pretext for not paying
Thie shipuwners found out that no one al Port Walcott had heard of any
such shipmeit; and Ut there were no facilities for discharging ore a1 Eleusss.
The chasigrers fullowed 1@“& an impudent clalm; they sadd the sldp-

1977 ey senn this tedex 1o 1le shipowners:

OwIERs Were al lault.%
Whartercrs i Ives prevented by owners from employing vesiel

a5 ptended. g liptle prospeci wl ecutiamie alternative r|||111u,'-

pieenit bt 1N wghael, charierers regred they masi freat ownens inahility 1o
e Wadfreharter obligitions o5 bringlig (ks chaieipainy 1o an end.

The tedelivered wo the vwners ot of e fme and date heres]

I@utlru ihe peul object of the chamerers became plan, They were not
ik

tob pay any more of the Lire and weré mnking what seéms 1o be the

éapum suggestion that the shipowners were af fuult,
@ Thie sbupiwmiers an 22 April 1977, made this dignified veply:

"We mwch regret you appear dntent on forcing yet another repudiation
situgtion — presumably dn onder to obtain some temporary reliel from
s hly Tinandied commitments during the delay swhiich will vccur before
Hilgatiom con be completed. We do not believe tlsai your legal sdvisers
can Bie suppuorting your present stance and thus you are acting in compleie
disregard of your legal obligations. We call upon you as chartereis with
i repubition foomalnian to earnestly peconsider your attitude.'

The clissnerers seplied that there was no questisd. o thelr gving any Tuitbier
arilgrs, Suoon 25 April 1977, the shipowners tieaced the charterens” conducl
ad @ pepanliation. They sccepted it as of 25 Apeill 1977, and held ahe clare
terers liable for all Jorss or damage arising theret roim

The shipowners sought redress b the courts, They had wlready wp 14
Mlaich |'FT?| mutidd & will Ell.il!lllllu e luge disg oapn 38 h:hllmw |‘:I'.”I
athivaititig 1o 3200 18261, On 15 March 1977, they gut a Marerg injunctiun.
Un 12 May 1977, ey applied for sumpary judgment. The chanerers then
mid they had o countercladm Tor wrenglul repudiation by the slagawners
wlhich exceoded the 28 Febroary hire amd they asked for the sction o be
slayed wivd fuor the whole clalm anid counterclabm o be seni to arbitration,
ket J oregected thie charierers’ suggestbon. e said et the counterclaim
wars Cnat Bong fide, bul merely nianulactured 55 0 pretext Tur geliing wi
ul the clarterparty’. So he refused a stay and gave judgment for the February
hire, The charterers did not appeal from that jedgment. They paid the
Felbruary hire,

O 11 May 1977, the shipowiiers baoed 4 wiit against ile chariercs
claiming damapes Fur wronglul repudistion of the clunterpanty. They hased
it odn the lhise payable wider the clunterpany for the semaining 27 nionils,
less e hive obiainable under o time chamer Tor that pediod as at e dare
of repudiation. Their ¢labm would comse 1o something approaching, if not
exceedlug, %40 millom Ve shipuesners applied ey pradrt Donp o Maveva Bijie:

L,
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Lo and gor 00 They appplicd agam for ssmniary |-J-!k mder Order 14,
The chanesers reliited witli @ swminms Ga siay woded ie Arbatration Act
iu75

The susunoiises weie heard by Keor J on 23 June 1977, At ihis stage the
charterérs adinivied than the shipowners were entitled 1o damages (or repudis-
tion. They no longer pul forward their manafaciured crosi-claim for repudia-
fiom, Sa the paly lEsue was what was the propeér sum of damages 1o be
awarded (o the shipuwneis?

Thie judge made this ingporvant Maading:

‘U the evidence belore me it s overwhicliningly probable that e ship-
wwiverd aie entilead Lo & very substantial sum . . . M Souilwell for the
wliarterers hus tightly accepied that it is in the highest Jdegree probable
that the plainniils will tecover & substaitial amount. To the extent that
tie ghurtepers have sought o cupbrovert the plastiiis’ evidence as 1o
approxkinate of doniiiei duedits 1o sl the shipowners are entitled,
1 fid the chaneieis’ evideicd ummpresive - i mare impressive than
il conduet Jurng ihe Last few asontis uil e charerparty . . . The
shiipowners have all e merts, and | soapect e i defendants have nw
mrils whatsoever and ane still iryang ta stave wil tle day of reckoining,
I have to decide whether they have the law on their side, With reluclance,
I Diawe capse b e conclusion thar tey hase . . 1 must therefore gramnt
the claarterers e stay wlhoch ey 2k’

by the charterers to ihe shipuwners: but becasse it cannol be ake
and put down s a Jelnite tguee, the shipowneis aie o get o j
fow oy swn at all, The wihole maiter wmust be sent 1o arhiveatl
we all kmow, wonld mean a lomg delay. Arbaators have lig

thie speed wf the arbitration. It w@kes @ lung time o £
and wlien that s done, i the creditar wants o &y
puid wf T the day of judgneent bedetininely — by aakin
tuiisg ar amotlier — by saybig lee s dal ready ye
by usking for 8 case 1o be olated — amd a0 fu
wigains et deflaulibig paribes can ged tinie

Use shipiswner, with gl the pesgransilifiny
i the City of Lo, ave put s apa

Su there s the point, There is beyund doubi & big sum payable as ll-mi-tilC)

PPabiimeit;
yolent, he can
& tiikig fasl ving
moafter an awaid,
il regrettable, T
Iy, Thee solicitom for
taiches 1o tliem &5 saliciiors

This is mon ilie fese case o w
tactics fin veder 1o nld e
vanundlneents, o a ol
e whiarier wnd Yeave 1l
min e g dliings o nggaiial

clurtereis have adupted uniesual
il fancially wniavourable charier
G, (T e chaneeers have termminaled
e delay regrettally inberent in anbitra-
discaumited sertlemenn.”

Aebviprarhen ar P97

B aguinst this boghgroand that | consiled e eftect ol the Avbitrdtin
At D975 Tn dosen pisst appdly tor dumsestle arbitiation sgregiments, but only to
Wit mabbooiY ooebezin 2i s 4 tpeinentd Whe vhis ome Vhifer tlie 19500 Act the

comit iy lave a Gretion whether to sty the action ui nat. The 1973 Act

takes awiay oy discretion in the court. 1t makes it compuliory 10 grant a
stay when the matter in dispute comes within the Act, The word “shall’
18 wsed imperatively. | will read the section in full;

If any party 1o an Irnn agreement Lo which this section applies,
Of ANy persod l:l.l.l.l! of undar him, commences any legal pro-
cesdings b any mel any wiher party (o the agreement or any
persan clabind of under him, in respect of any maticn agreed
fu fae ::‘f!tt arty tw the proceedings may at any time alter appear-
ance, an h livering any pleadings or faking any other steps in the

galings, apply to the court to stay the proceedings: and the court,
isfied that the arbiration agreement is null and vold, inoperative
e of being perfomned, or thar there & nol o (et any dispute
1 Ahke parties with regard 1o e matler sgiced to be reflered,
otake an order staying the proceedings”

i important words for the present purpose are "uny maiter agreed to be
teferred’, and "tiere is pot in fact any dispure beiween the parties i regard
foh 1hie fuiatted agreéd to be iefened”,
Seging that this i3 @ new Act wpun wlich gquestions will ofien arise, |
verture 1o make tlese supggestions; Fiesr, The first proposition i illusiraied
by tlie first actiom which | lave described in respect of the Febiuary 1976
hire, It is this: When a creditor las & sum cerigin due 1o him — a5 to wlhich
there is no dispute — but the deblor seeks 10 avoid payowent by making a
sel-ofl o countesclaim as to which there s a duspure, then the count can
give suinanay judgneent under Onler 14 for the sum due 1o the crediton,
but it st send the ser-oll o counterclaim ofl w arbivration. 17 the sel-
Gl or connterclaim i Song flle and srguable up 1o o lor 8 centain amount,
thie court may stay execution on the judgment for that amwunt. But iy some
cases it will mal even granl o stay, even whén there 15 an arguable set-off
or cusnterclain, such as when the claim is on a Bill ot exchange. See Non
(erser) Keir v Kanwifgarn Spinnered Gobll [1977] | WLR 703 2t page
T3 by Viscouni DNlBene; or for freight, see Henrbspns Rederi v THE
Hidenpex [1974] OB 233, snd the recent case of Anes Tunker Cunrponadiin
¥ Total Transporr Led [1977) 1 WLR U85 or, Twould add, fir sums due on
prchimect's centificates when they are, by the terms of ilse contact, expressly
or nphiedly payable without deduction or further deduction, see Mawwaes
v Manter [1971] 1 WLR 1205 — a case in which the construction which this
oot it o i met with the approva] of Lord Keid and Lord Morris of
Babpthi-y-Laest by tle Mouse of Logds in Medern Engineeng | Brisied) Lid
¥ Latlbert-Ash (Northerni] Lud [1974] AC 689, Gt pages 6790 and T03C,
iThe uilier Law Londs only differed on tlie construciion of ile agieemeant.)
Seovid Take 8 cose whee o creditor has an ascertainable sum due 1o
e wisch as fur work done el matgnials supplicd — but the sum is mot
exactly sppantitied. The creditor savs that it comes 1o, say, E1 06D, The Jdebitod
wdiminy 1l @ considerable suny 5 due, b savs that 60 s nooieme than
Lonimd. Them the courd can give wdgiment for the ER00 gud seod e balzinee

o LY pee geitritbon: bewavioe the ooy mmilien in disperte thien is L2000,
e Ldem did 1 wiriddid 1'."‘"..!&' LN LTI TT o T YT _“I asinpil Lid ¢ fujf:rh‘l
(105 b LR 200 Flided ! AR LT T : vind pmarenial
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sipplied, snd supposd (lan the debtor sdimits thial 3 cusskderabile sum s
due, but he decluses fu put o Figane on ik The cotrt shaoubd not allow him
to obtain any sdvantage on that secount. He should non be allowed 1o pay
s, The court ought to give judgment for sucli sum o appeans o the
cort b be ndispuiably due and 1o reler (e balance 1o arsitation. This
ih estallislizd by thie decistin of this coun im Fs Mool Serdeer Lad
ey Comspenctions Lod (19700 3 BER 60, A bt iv st repaonted genenally,
I would Tike (o ieler o two of thiee extiocts fom e judgment in this case
becsuse they we panticulaly apposice bege, In ooy own jodgment | said:

“Theie b & genzial arbitration clanse, Any dispuie or difference arising
il the matter i b go to arhitration. 10 seems (o me that if 4 case connes
beture the comt in which, although & suim is wot exsctly quantified and
aliliough it i not sdusitied, mevertheless e coun can see et o s s
indisputably due! then the court is able, on wn applicatbon of this kind,
e hve gnnmiary judgment tor such s o appess (o be indisputably
due, and to reéter the balipce o arbitration. The delendants cannat sist
on the whole geing (o arbiation by simply saying that there is a dif-
ference or o dispute sl it*

Lawton LY pot e with lis vsial eomimon seénse, He sand

I e makin contiachon can W round, as s main contractor lias Jd
i Uhis case aind say *Well, 1 don't accept your socount; (herefare ther

dispute”, thar dispure must be referved o aibiration and ihe ark
st fake i ordinary long and tedious course, Then tle mh{un@pij

il into conmiderable datliculiies, He g5 deprmed of hils g il lite

Wlowdd, It seems 1o e that the admiinstratin of justice Casleriy
shuuld do all i can 1w restare that life bl 48 quic ustible |
I oy jusdgiment i cuii be duaie if the courts make a0 oach, as

the Master did in tlas case, 1o the jurisdiction under

nﬂlﬁ: ib perfectly clear. The

yoruid reasupable doubl by ilie
it presciily due from e
fudpment should be given For
X maay be; and i @ case where, as
o Whig peinginder in dispute should go
to arbdtrativn. e e arbdivation shauld pot be extended (o
cuber Wie anea ol e LX 05 J because ilveve is ma issue, or diflerence
icferabile tan sitiiieaniiom b iespect wl that ameum.*

Bridge LI gaid;

T my mind e test b be applizd i
question o be asked 150 15 0l estallisl

evidence before e court ihan sk Ne:
delendant w the plabpun™ 1
thie plaintifl fan sl son,
lere, these i an sibiniati

A

Foarth, Take a bhe cane whoce e creditesr i entitded 8o an ascertabnable
s due 1o b fil bt woitk dupe snd maends supplied = bun fur
Foimdpes — sk s, o o sale ol ‘-.m.h, weliem e Yoy pol i (o accepl ilie
gorersde, vine il ladesin e bobsedi sulifila b piri aipld i kgl e winiden Sectiann
SAM 20 wof ahie AN .-'l.ﬂ Thi Biig et i cleaily Iuhle Binit Do sayd Lhan the sellers’
Vi) dinvaecay foovme what the

%Q

N
S
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seller alleges. In such & case if the buyer puts forwanl his own figure of the
market price, the seller geds judgment fur the admived damages, and the
balance goes to arbitration; because that is the only matier in dispute, If
the buyer does not pui [ el lis own Mguee of the market price, he
shiould not get dn advaniage o Phat account, The coun should give judgineit
fur thee gmount whicl .J' furably due and send the balance to arbitration.
Mie case in indist Neble in principle from £ v Wared

it primeiple b €, it is my opinion that when the creditor i clearly
entitled (o subgtantisb@amages for breach of contract = and the only question
PO FETATT @ mach those damiages should be — then i the creditor
ajuan il v at £1.000 and the debior guantifies them st LEOD; ihere is
il iy dispule belweéen the partigs 35 to the L800, but only & to

b will e, ar caniod, caleulate the damages. e should nol be better
v lis evasive actiuae, If he will mon give aniy (iguee ab all or gives a Digure

I
@nhkh fo patently toss low, thien he cannot complain i the codrt isell assesses

ke Tgure, I such @ sitation the ¢ourt ¢an and should assess the figure of
damiages which it considers 1o be indisputable, and leave the balance as the
piatter i dispute *which is agreed to be refesred’. That 1 think is the con-
sequence of Lo e Wares properly anderstoosd,

Metupiving 1o tle facts in this case the shipowners are undoubiedly en-
filed 1o damages Toomn the charterer Tor wrongiul tepudiation of the charer.
The chiarterer admits it. The only question is the amount. | will nat go inao
ull the figares. e shipowners caleulate their damages by taking the charter
hite ot $2.59, and deducting from it the hire obiuinable on a time charter
lui thie udtstaisding time 85 given by the Londun Tanker Hrokers' Pound,
thiat s, 5100, Thay gives the damages as over F4 million. The charierers
give ther own calculation, On the bavis off & consenn vuyage mie ihey put
the rate ubtsinable st 92.26; on a pure time charter they put it ar 3158,
The resulting figure of damages is: in the one calculation $E33,564; in the
wther caleulation 51,786,995 57, There are some pdjustments o be made
fur moimor clabms by the charterers. In addation the charierers pul forward
all surts of giguments 1o reduce the fi priaking bicks itk straw
just as the defendants sought 1o i Bl v Wares | am quite clear thar the
chuiterers’ lowest figure of damage, $833,564, is patently 1oo low, eipecially
whien (1 Is remembered that in December 1976 the charterers offered that
the charter should be cancelled on them paying $1,500,000; and in Febirary
1977 of 2 milliun.

i all e clreumstances i seems to me that $1 million s kbdisputably
P;,-,;H' by way of damages, aid it i5 only the excess of $3,675000 which
is in dispute. Su Far a8 the Arhitration Act 1975 is concemed, then | would
oiily stay the action in respect of vhat balance.

Lnder |4

Alngsile e 1978 Act, there v o paralle]l problem under Ooder 14 1t
el il pladgiim el wmai v o gabeskl bed the wlhicle wi Ll ul v lairin if
bois s topodeeed demand®, 1 osgree that thatl is e cose in respet of judg
i (R B L i Mhpder 13, wule 15 it e defaull of
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pleiching, see Order 149, nule 2 Bur those two Illle!-.e " istosical origin.
Ty are @ survival from e ol couits i indediiarios as. et Anyihing
thiat coubid be sued For dider those couns comnes within e descoigrtion of
a ‘debt or Nepeidated demand’; see Lagos v Growwshdt [1910] 1 KB 41,
by Farwell 13 Hhence it has luvariably been leld that a demand on & guann
wigrr tor money due for wark done and material supplied, even though
strlctly speaking bt is unlispidated, is always recoverable =5 3 “debt or ligui-
dated demand’, Thftse wuids i not, howeser, ta be Tound in Order |14, mule
1. | sce no resigan |l.'||:|. dider 14 should be contined 1o cases whede the writ
in bnduased Tor a clasm for @ debi or Wguidsted dennd, [vos dally praciice
tw apply Order 14 to elaims ot 2 sam for sotk dune amd material supplied,
atid then for judgment to be given tor suchi purl of it as it admanied 10 be
payable; or fur such pait ol 10 as, on tee evidence can be said 1o be indis-
piatably due. Such i siopele justise to the budder wiio las dooe the work and
vaiglt 10 be paid. I would be a dograce 1o the law if the customer could
pesisl paying suyihing by siuply saying, "There is po certpinty thai il
is e correct Bguie’. Sinilaily, when there i @ sum which can only be
gacertained on the taking of an sccount. I the debior, wha i himaelf in a
pusition 1o caloulate e spount, sdmins that someihing is owing, bul he is
nid stre what il s, e cown can give judgrment for such sum s in can say
b idisputally due; see Comtract Duscount v Furlong [1948] 64 TLR 201,
I see mo distinetion 0 principle berween tiose cases and the present case,
[l case ol Mivare ¥ disgmment Corfer Led [1977] 1 WLE 638 s quite

distinguishable because the defendants had put in 3 defence that went to the
while of e clagin. So i did ot fall within Ordes 14, That was the I:JUIJJE

ol the decision, see page 64111,

I coanie back to the words of Ordder 14, rules | and 3, These muk
ihiat wlien ile defendant lids no defence 1o @ clabin ur "8 partic
uf such & elaim, the count can give sch udgment "on that cla
miay be just’, | sce mi teason iy tus should nat apply 1o
ipuidated damages, pist as o dows To @ clamm o @ guan
dug un account. Take agaih @ contiagt Tor e sale of go
depend on a caleulativn wl the difigience belween o
price, or @ claim wader a chanterpany fur damage
darnuges depend wi 8 caloulaiboit ot the diffciegs tweent the contrast
jute of lire and e maiket ate, In sach L% niarkel rate may be a
matter of dispute ar diterence, but wsully Duweon defined limits, The
court con resdidly sscertan the i 1 tur which the defendant is

lishle. I shoald be sble ne give judgin anldingly
M Southwell stressed e waon Cdrder 14, pule 1, *LEncept as to tlie

i, of 3 Sum
he durnages
fce gl imiai bet

amwunt of daneges claimed’, pgingd] tleai when there was an infers
locutury judgmisnt for daiiia i be assessed, thicie was mever any puwer
i grve judginest lor par I Feadd s wrds as apgdpug o sch part
ul the damuges us 1o which thele is a dispute. It does ot apply 1o that parl
al the damtages which s malnponably due.

Wi Subthwell also argeed ihat o judgment Tor pant of the damages leven
the indipuiable pannd would be in eltect @ judgment tor an interim payment;
and the court wondd not bave power 1o give such a judgment. 1t was first
imnasdticed, b sand, by e Adininistiation of Tostice Act 1968, and it had
ity Been applicd d personal bijuly cases. | cannal accepl ilils arguinent

O
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eliler, Yooconrt giveds judgment for a sum which s indisputably due,
it ds mot oede o an interim payment properly so called. It bs s judgiment
Hust 3 swan whichi is indisputably due,

Civnelfasfean

Ewery judpge cotcerned n l.'|| s han felt that tleere ought 1o be power to

give jucdgment for 1 -| fur @ sulistantial sum, but has felt that

under the rules the ot To o i, anad ilat we muost awain an amend-
eats the powers ol the courts — in matters of prag-

piseml ol e pule
i e prosgdur o be lnited by the rubes, 1o sald, "Unless [t is found
ki whe nule reols no pawer’. | du ool agree. Long befure the Hule Conie

il b shed the pudgss had inherenl pofwer over all matiers of
pr:..n.. A procedure. All the pales were made by thiem. They rewin this
'l.g I hiave wllen sald, the courts are master of thelr own peo-

|~I cun doowhad is dight even though i s not contained in e

b bsgtter Twe the couris 1o do what is necessary as and when the occashon
tses Take e wery case. 10 the shipowners foil b0 ger anyiling im lid
caske the charterer will onice muire have sueceedad I'l]l tluls latest midioeuvee —
by not adinditing any lgure - in depriving the shipowneis of thelr just
claiiin fui yewrs to come. The charterers will be rubbing their hands with
joy. Al Lust thiey lave found a good way out ol payment. For myse!f | would
notl alluw ths | would allow the appeal and enter judgment fur the sum
wiltlcli om ilie evidenice appears 1o me to be indispotably due. | wou'd asess
TR 1 WIS
[ wuoul | alliw the appeal accordingly.

I|I
Elu\lhlhcr tlan wait for the Rule Cummities 1o aci, it seems 1o be

BROWSE LI | wish 1 could agree with oy Lord, bk 1 o abiald | cannat,
fn sy udgmient iis appeal must be dismissed. Kern J thoughe that the
plaimtiis have afl the merits and 1 have beard nothing which gives me e
shighitest segsiom 1o doubt thar be was oghe. Bur 1 sm driven o the cons
clusioan tlat he was alio dghi i holding that the detendants bave ilie aw
wdl tleeir sade.

Mhic asbitiativnn clause in tlse Chanerpasty (clause 53] piosides 1l

"y and all differences and disputes of whalbsever mature arising out of
thiis Claarter shull be put to arhitration in te iy of London parsuant
i i Jaws relating (o arbitsatdon there in fee |, !

By section 11} of the Arbitration Aot 1975;

N0 any pany o an arbivration agreement v which ihis section applies . . .
corinbended bity legal proceedings In any couil ogakingl Sy otheér party o
the agrecment . . . in respect of any matler agreed to be relened any
panty 1o the proceedings may . . . apply e the cowrt o stay the pre-
;n!.l‘mp:.. ained thie gt wiiless satistied (et © o . othere s ned dn Fact any
it b vwedn the parties wiili regand to e motter ageeed 1o be e ferred,

sl e e an oden sty e ooy eebing.
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I s mt in dispute Uit by viilug of section 1120 and (40 this arbatration
sgreerient |s ane 1o which Ui section apples. The section is mandatory, and
tig court must sty uinles the case falls witlin one of the eaceptions i
e section; the court hus no discretion to refuse 4 stay, Aol can it imposs
custbiditiund (eg & o payment o ihe othiér paiy o b courtd, as Mr Leggail
|.'|.|||.|..|.'J|.'i

Where a claim (sdmintedly within te srlitraton sgreement ) consists of
wparale identifisble and guantiied mews - Tor example, the case put by
kear 3 oof an sdmitied <lbin o Greighe and o dispoted claim for denuirage -
e count would ooy view be entiiled te Bold (hat tleve was “non i lac
any dispute’ as 1o the adminted item and 1o ieluse @ stay in respect of that
part of the claim. In Eiln Mvohannal Services Lid v Wates Congiruetion Lad
(1976 2 BLE o0 dhe clanm was Dt 2 specified sum, and this court 1ok the
view that LX, part of that sum, was “indispunsbly due’; 1 think that in such
a case also the coun would be entided 1o refuse a stay in respect of £X and
let the gest po v arbdiratioin. For in such cases there fs by - lmission, or can
be by o decislon of the court, 8 quantified swm as 1o which ‘there 5 not in
fact any dispute’

In the present case it is plain that the plamiiffs are entitled 10 heavy
aiages for breach ol contract, but there b no such quantified sum. M
leggant a0 vanious stages in lis argument put forward vadoos ditfering
figures as the mbmium amount indsputably due”, but in my view il i
uipussible 1o say that any Jetinable and guantitied port of the plainufr
cluim i ‘indisputably due’. As Kerr ) osaid, “the ditficulty of doing inf (s
puiting Torward such a mikinam figure) in iself demonsirates the d
i which ihe count b pliced”, In Vael dusmg his linal speech
prut forward o Ngure lower than the 1 million 1o which my Lo

hie put forward 8 liguie of $833,504. Ken 1 held than the
uL'

wis res fisdicets and Ui thiere was no basé s o hab 8
e defendamis have nuw sdidited leabiliy, but { Chder 18,

pidle 13040 thee amvount ol damages for damages

by i
tliat is, ihe whol
bs dn dssue. Om the Pacts ol s case, | -:thl-H@ t any definable or

uantified part of the cladan ds niot in fact in disy
1 agree with what keir Faaid:

ot dispuie in respect ol the
ioagreesl 1o be refemed is any
ie s @ dispiate as o the plainiiis®

‘) cannot puasibily conicliades thag 0
pealter agieed 1o be refenred.
dispute under the Cliaitcnjpan
et of danges

ke Wemn J, 1 oreach il iy w itk pedsoranee, but in py judgment the
court las in s case o chiwee under seotion 100D ol the 1975 Act but 1o
grand the stay, o §would disities ilic appeal.

Thie guisstion wlat wonild lase been thie positivan of the 1973 Acr did mon
apply theielore dues mut anse, bt o was telly angued and 1 think 1 should
sl welth .

Chder 14, pale | deals with v sbiodl s

fal where a detendamt has no delence 1o @ clann bicladed in the wiil

il qal i il g wbidesg
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ihy whete a defendant s no defence to such a claim or part excepl as
to e ammount of any damages claimed.

Cureesponding refere 1o (e claim or the part of o clabm appear in Drder
14, pules M 1) and -Hlm

In Lazamis ¢ 5
()b bl ohad be

| 2 KB 266, this coun (presumably applying
L give fudgment wnder Order 14 for the admitted
part wf 3 la tified) debi, In Bl Mechanice! Services Led v Wates
Cinnrru v wih the total smount elaimed and the pari of i@ which
this cuutt™Ngedd To be “indisputably due’ were quantitied, the sum for which
judlgme given under Chpder |4 (presuniably again under {a ) was pelgie
Lkl farming purt of swms certificd by the engneers,

the present case | think the plaintifis are in ilie same dilficulty
Ceader 14 as under section | of the Arbivration Act. It is impossible o

Tiete is mo dlefence or which i “indisputab’s fue’,

I seemis to me that what the plasisins ae eally dobsg 15 w0 ok the
countl fur onder an InCerm payment on agcounl il the damages which H1r,|}'
expect i pecover, In Mowre v Assigrmnent Cowrer Lrd [1977) | WLR 838,
this court helid that there is no inherent power to make such an order. The
cudrl relerned to seciion 20 of tse Admindsteation of Justice Act, 1088
which give power 1o the Rube Commitiee to nake rules enubling the courn
o ke wrders tequining antenim payments, That power  quite peneral, but
ihe snly rales san far miade wnder it are Crder 29, rules 9 = |7, which apply
only 6 claniis For damages o respect ol death or persunal injusies. Although
it was Deld in Mowre's case that Order 14 did not there apply, | tlink we ate
busd by that decision (with which | entirely ugree) to hold tlian we have no
puswen 1o onder o tierin jayment in the preseni case.

Even il the 1975 Act did ot apply i this case, | shuuld feéel bound o
husldd Wl AT bk o power to give any judgment or make any order for
payienl o e plaintiffs of any part of the damages w wli. o ihey will na
dusubi ultinsarely be held 1o be ennitled.

It anay be that the Rule Committes will think it right to comsider whether
there shuuld be any extension of the puser 1o srder nlerin [y EEn s o
Ao af amages,

([
S&IIIH}' of quantify any parvicular part of their clofm moespect of which

GEOFFREY LANE LI (read by Baowne LJ): The plaintilfs in this case
claimed betore Kerr J to be entitled to summary judgment under Order 14
agannd the defendants for damages for breach of a lomg-tenm chusterpasty,
The detendants claimed that there was a dispute as to lability 3nd guasitum
and that under the tesms of the clamerpany tie dispute lad 1w be refered
o Arkioration by wirtee of section Y of e Arbimstion Act 1975, 1he
leannied fudge lad mo ditficuly o deckling thay tlse defendants liad mo delence
ta the clam so far as labiliy was concerned, and indeed they huve since thie
hearing tonually admiited i 11 ds elear that the defendants, ever since 1he
terms of the chanterparty becane buidéiiwing 1o them, have uied Every sib-
terbipe anal device available to thes b an attempt 1o avold or delay the
Peve ity of faying ta the plantitis the very large sin by way of Jamages
B st e plapsnints are oo abeedly eptitled The delenlsnis are devokd



Thig plabmiiiis subasii Vil i lese clicumatances !Ielrlndullt! shuulid be
oidered ot onee G gay sech pariion of the as yel e ted amount of
duinsaged as can progeeily be descrited as “indisputably due’ and that the pro-
ceedings shonld then be stayed and the rensining question (namely 1o how
maich more e plabutiffs are entitled by way of damages) refered to arhi-
TFTITTT

Allpough (he guestion under RS Duder 14 and ihat under the Arbiination
At 1973 e technlcally sepaiute and distinet, ey seem fo me 1o depiind
i ki e upon the saine cotaideration.

Uan it be said thar this ks s peoper case under Usder 14 1o tlig derend-
gisls Bis he prdered iu jay @ poition of e Jlaiin e the plaintitls, lzaving
tie Balapee to be wesessed P Such onders aie of course made every akay in
approquriate chrcumatances, see Tor example Lacams ¢ Smich [1908] 1 KB
Zoate, v lins howeser Been il practice to coofing such an order v cases
where the amount oodered 1o b paid has abivady been ascenained o is
capabile of belng sscertained by piere caloulanon without further fivestigas-
tiun, or i admiteedly due, S0 far as owe bave Geen odd the only |.'-|I-1!|-'-IH-:I|¢
exception las been in the case ol clabms Wi guannene el wiich under
Chider Vo gig dreated priviid fucie & & Haguidated demand

We were relered 1o By Mevtuprcad Services Lrd v Wartes Conirra i
Lrd (1976) 2 DLR o0, a decoaon of this court. Al page 61 Lord Denning
I b repurted as follows

Ut seens to me il i 2 case coines Betore e coaiit by which, ulthough
& sum i% pol exadlly guantitied and althosgh o B sot sdosioed, never-

the balance 1o arbivratie, the Jetendants cannol fnast wn @
gt fan grbitvation by sunply sah g thal thete s a difletence
abont it D0 the comrt sees a1 Wierd ks o sugin which s imd
Uigin Uhe cuidrt can give judgincit Dot it sem and ket e Jﬂ&!

Piarm, 08 bpdeed il Masten Jad heiw "

Taken at iis face valiue st statevsenl, part of & jud itk which Liawian
10 agreed, would cover the cocunistances of the g5z, Wil an examing-
v ol ihie fucis in that case shows that il S¥ied by alse planritis
as being immediately pagable o them (L2 AN was retention muney fe-
tadnied against teemn accondimg o the ter ihe comtract and was payable
fun woik that had alieady been duiie one Tullilbed all 1lee mecessary
copmlindenies fod o 0y plcal Cieder 14 pa

o different the present «
matizrs Dave becn pledded a

arbiira-

be jusdged from the way b which
o There is ui the wiin as aniended no
inggilbun of iy sain ol tital amount cliiimed, mamey some 54
iiiillicen, amd mo menism of a0y Sam wloch b “mdispotably due’. Apparently
dink stichi s was il betore e judge whi was beil v make s own calgula-
Pdoni Bes Alaat enied a1 Doe wislicd

Melore us, dalter b promipuing o e court, vabeus fgures between
FLITTTT | ﬁHﬁJ:I,L'HJI.I dinil ﬁ:‘ piiilliens sege :uﬂ-t.\.lm]. bian Wil is as iwear as ane
was taken 1o the “indipatatly die’ aimount until M Leggutt come 1o bs
peply, whein the ol g jeesibilingss weie it Torwand | nansely, 3433 564

&

or SENGE Y, That was the (st mention whicl had been made of those
particilar . _ates, The defendanis had hod no opportunity ef constdering
them or ol sddressing the court wpon them, and, as | understand it the
court was being asked somehow io select, on thie basis of the 1wo fgures,
the sum fur which it should give judgment under Order 14, staying the
gcliom a5 Lo the balang d allowing that dispute to po to arbdtration,
Despite the obvious lrl to dechde this guestion in favour of the
whally meritonic 5 againgt defendants who lhave less than no
merils, i1 seemm quite impossible o do so for baeo principal reasuns,
First, even stunces where sich s onder can propedy be nade
ihie plaintild m idert and prove what he allepes 1o be the figure “hulis-
Nlwever uneritorious the detendants may be, they are en=
w the allegation they lave to meet 2 2 stage i the procesdings
AfE B a pl:rl.iliml. i dniced il
by, quite apart Toom Uhal nareow gromend, tse plainiafis ane i toath
the court not b pive judgnient ander Onler 14 G o specified ascer-

ferim award o scoonnl ol lTutsre ﬂ]nu‘cl su that the plugatdls shall not
be kept out of their money by tlie procrastination of the defendunts, The
difficulties whicl the plaintilts experienced in trving 1o panticulaise the
saim claimed were Largely due 1o ihis,

However desirahle it nay be that such a power should exisy in e Toands
of the court, it is not legitunate tor the court toe confer the puwer vn isell
i purported exercise of its wherent jurisdiction o contrel its own procedure,
Su miuch 45 elear Trome section JLY of the Administiation of lusice Act
H"I'J'J‘ 'u.h!..'ll. fedds as l.u||u'|l.ll.

éumt d sum a5 to whisch there can be ne legitine dapute, bul o make an
1]

“The power fu piake siles of court under sectivn 99 of the Judicature
At 1935 and the power tu make county court ruls wonder section 102
wf the Cuounty Courts At 1959 shall each bnclude power by any such
mles fu make provision for enabling the court in which any proceedings
gie peindiig, in such ciicumstances a5 may be specilied in tlse les, 1o
meske an order requining o party oo the procecdings tv make an interim
payment of such amount as may be specified i e order, either by
payinient inie court or (i e rale so provides) by paying it o anather
party tas the proceedings.’

[ exerciie of Ut power the Rule Commitiee provided by Onder 299} ihian
intenim payments may be made in cases ivolving clains in respect of personal
injurics ur death. As Megaw LI pointed out in Moore » Assignment Courfer
Led [1977] 1| WLR 638, a1 645, Padiament by enacting section 20 of the
Adiiinbsiritbon of Justice Agt 1967 made it clear dlant the existing puwers
ol the Rule Conimitteg were niol wide enough to enablz e Conuities fo
sutlonise mlerim payrments. Thee relevant existing powers were cunilaingd in
section M9 of the Supreme Court of Judicature (Consaidation) Act 1925

‘Hules of court may be made under this Act fur the fulluwing purposes
fab For repulating and preseobing the procedure . . . and the practice
tis b folbouegl B the Coael af r'i|1|uu1 and e Migh Couel o it el

Wid i watines ared vl b s bkl
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undiguidated damages for wrong{al repusdialion I little more than 51. 5o, anne sought by

of the charier by the charterers, and ting a | every possible device 1o ol the charier,
gy of action porsoant © s (1} of the § They did i1 by mak -ﬂ&lh‘bl wivich 1he .I'I.lda,e'
drbitration Act, 1975, since there was a dispele | described as ™ ured™ [or the purpose
as 1@ the guantum of damages and this was a | of avosding of the hire, In December
“matier agreed (o be refermed. " :.m and I'::'.l‘?. they Tlnnd: Mh'.?mﬂ
Mr. A. P. Leggan, Q.C., and Mr, Roger | from 1 ¥y hire — allcging that
Backley {instrucied by Messrs, Ince & Co.) for | MTHISLE ted 1o clean the holds, Then
the plainiff appellant shipowners; Mr, Richard “I" E% | N#TT, when she was in the U.5. Guif,

Southwell, Q.C., and Mr. Brian Davenport |! they intended 1o send her in ballas
tinstructed by Messes, Coward Chance) For the the Suez Canal 10 the Persizn Gulf and

endant responden oad 8 full cargo of 105,000 wns of crude
cle g . Iiwwf' L (o carey b back through the Suet Canal
The further facts are stated in the § : and deliver it in the Medilerranean. This was a
of Lord Dennng, M.R. spurious suggestion. She could nol coneeivably
Judpment was reserved. carty Ual cargo |hiough the Swer Conal. The
O mtdnjrlmmh draught Lnrnu;hr the m;ﬂ 371,

onday and this 105,05 wons of cargo FEquire &

" dome el draught of 51 Ik, The veisel would, as the Judge

‘ sugpesied, need “‘wings™ o carry her through

the canal. When the shipowners pointed this
o, Koch Marine changed the orders and said
T iﬁm[ﬁ:ﬁd 1o send hl_rrmlﬁ': Walcoan in
ol Aupsiralia 1o a cargo of are carry it, vig
:r?hf"i, 3 h:r’ﬂm the Cape of Good Hope, 1o Eleusis in Greece
J000 long tons of oil or | And there unlosd, But thar o was a spurious
ed by a Japanese company | SURgestion manufactured by the charicrers and
for a lomg period 10 I'uH:rmeu n.rumrl:l:f“llsrﬂnr Lnr nol paying. ﬁ
- “arriers Lid.. il shipowners found our tha: no one ol
o Eh. oy 1w e Waleou had h""ir.':'[ Inlnjr nrudlmihlmqt: and
Liad 1here were o facilities for discharging ore
"’F"'J" et hier oul 4 time: "'E“""'“E““ the | 1 Eleusis. The charterers followed it up with an
orm to Koch Marine Inc. for five | o0 deng claim; they said the shipowners were

ang month more or kess) from ;Hiw,-.r}'- z
parier hire was $2.99 per lon desd 'r;:::m:f:-.]I,]?‘.‘T.[hﬂuﬂllhﬂulnm

waght per month, She was delivered o Koch

Marine on Aug. 29, 1974, So under the time Charterers. find themselves pmmtdd‘hd:r
charter she could be redelivered a1 the carliest owisers (rom emploving vessel as intended.
on July 29, 1979, . Tl':m being 11;}1!': m'n-:ﬂ:FI l:l!'|1 economic
. 1 alternative employment  Tor  the  vessel

There was o primeed clouse which said: charicrors Topret hey Simal TSRt wner)
This Charter shall be construed and the imability 1o bomour their charter obligations
relptions between the parties determined in 2y bringing Lhiy charierpany o an end. The

accordance. with the law of England, The vessel s redelivered 10 owners a8 of the time
High Court in London shall have exclusive | and date hereof.

jurisdiction over any dispule which may arise | po oy ielen the real objed of the charierers
out of this Chaner. o became plain, They were not going 1o pay any
But there was a typewritien clause which said more of the hire and were making whil séems 10
Any and all differences and disputes of |be the oulrageous suggestion that  (he
whatsoever noiure arising oul of this chamer | shipowners were at fault,

shall ke pui o arbitration in the Chy ol The shi . on Apr. 22, 1977, made thi
London Pursuant o the laws relating o dl,!m?l:d mmm s e

arbitration then in faree, :
We much regred you appear intemi an
Presummabdy  the Iypewriiten clause  Lakes forcing vei another repudiation situathon —
precedence over the printed clane. presumably  in  order 1o obtain  some
From August 1974, Koch Manne duly lemporary refiel from monthly  financial
operated the vessel and paid the charter hire commitmenis during the delay which will
regulnrly every month for mearly two and a half occur before litigation can be completed. We
venrs., Bul by thai vime the tanker market had do not believe that your legal advisers can be
slumped io the bomom. By December 1576, the SUPpOMTIAE your presend siance and thus oo
ruie for this vessel had follen from £2.5% o a are acting in compleie disregard of your legal




C.A

‘The ““Fuchsan Maru™

The charterers replied thai there was no geeszion
ol their geving amy further orders snd an Apr. I8,
177, s tresied the chamerers'
conduct a5 & repiediazion and Befd them liakle for
all boss or damage arising therefroem,

Om May 12 the shi pinained pammary
jidgmen i respest of hire due on Feb, 2B, 1977,
whach 1 charsenens have since pasd.

On May ||, the shipowners ssued g wril aguins
the chamerers damagss [or unqrw.
repudisison of 1ke charter, mdnhn-ad ;
injusction. The shipowmers then n.pph::l fi 4
summary judgment gnder B.5.C., O, 14, bt
h.lrl:lrml Lud.hp'nn'mml.l‘m'-uly

Arbitration Aci, 1975, 8. L.
__Hda'.l::l Kieni, 1. thas there was
in respect of "a mabtier agreed io
wiihin 5. | of the Arbitralson Act,
charterers were entiled 1o a stay.

m-unml:h orunndifeed
md alithough the charterers
balily, 1he whole clasm [or

Ead mow g

damages (e p. N, <ol | and 23 and
aii ihie fag o il fal be sald thal aiy
definab tfied part of the claim way nol i

amd il was impossible (6 entify o
particular par of ihe claim n Hesbidi
there was o defeooe ar '-"'IH."h W
Lably due ixeep, 10, @l 2 po 12, éal. 2

— ___Efiy Mechargw! Serveen L, v I'Pn'm|
armrariion L, [197E] | Lissd's Rep. 55 (Saolg],
¢ dissimguished.
{21 the shpowners were m cruh askang che Coun
1o make an immerm paymem on accouni of he
dumages ity expecied 1o recover so thai they
would nol b kepl oul of their monmey by the
proeristnaiaesg of the chasiéren {zef p. 3., cal, 12
. 33 col, 1 aesl alihomgh it might be desirable
Inal wuch B poser shauld exl an the hands of the
Coirm 1 iy mis wmace for the Coud 1o confer
e power oo f in purporeed exercese of irs
inherewl jurisdiction 10 conired s own procedure
e, 32, 0l 1ip, 3. ¢nl. 1K

Migiare v, Aiwigiimestl Cowrver Lid,, [1977]
1 WL R, GLE, applied,

13} che learmed Judpe aas righl in bsdding (hat he
could nol pessibly conclude 1hEl ikere was no
dispuae m respert ol the maner ggreed o be
relerded Lsew p. 31, il 21 the matie Aprod Lo s
relerred was ay dispuic under 1he chasier-party
and ihere was a dispme as o jhe shipowners'
guantum o domages (see po 31, col. 2 and under
% Lily od the Arhicrotion A<t 1975, the Court had,
im thes cgse, g cloide Bul 10 gREnD ihe sLay (5o
Floeod, 22p. 33, 00l Th,

Ampenl dammsed.

Per Lord Dessidas, MLE. (ol p. ITE . . . There is
bevosd domibi a big sum pavahle as damapes by il
charterers 10 the shipowmsers; bal because 18 camn

e asceriamed and pun dean as a defmioe Figaie,

for any sum
mens 1o arbitration,

By Judpe concerned in this case has

oughl Lo b power o give jadgmem
| [od @ subsimnrisl sum, Bul hos

eals she powers af The Cowris — (m mabiges of
wee and procedure = o be limibed by ihe Fules
oo I dn nes agree. Long before the Rule
Eummumr wis esrablished 1ne J'u.l:hﬂ. mad inhoro
pormgr aver all mavers of pracvice and procodurne
.+« They rezain vhis power sull - . . Rather tham waai
o ibee Bule Commuiiies (0 gel, i seems o be mush
Betier for the Comires o di wihal is necessary iy and
when | he Gccassnin arises , - .

The following cases were referred 1o in the
judgmenis:

.Juh:l Tanker Corporation v. Toial Transport
+ IThe Aries), lH.:L] 1977 | Lioyd's
!tef,r 334; [1977)1 W.L.R. 185;

Contract Discount v. Furlong, { 192864 T.L.R.
.

Dawnays Lid. v. F.0O. Miner Lid. {C.AL)
[1971] 2 Llovd™s Rep. 192 (19711 1 W.L.R.
108 -

Ellis Mechamsenl Services Lid, v, Wales
Constroction Lid., [1978] | Llowd"s Rep. 13,
(Moael; [1976] 2 B.L.R. &

Henriksens Rederi A% v. T.H.Z. Rolimpes
{The Brede), (C.A.) [1973] 2 Lloyd's Rep.
33! [1974] . B. 237,

Lagos v, Grunwalde, [1910] 1 K.B. 41;

Loearus v. Smith, [1908] 2 K. B, 266

Maodern ineering {Bristoll Lid. v. Gilberi-
Ash (Mo p L, (H.L)[1974] A.C. 689;

Moore v, Assignment Coworier Led., (CAG)
[1977] | W_L.R. 634;

Mova (Jersey) Kall Lid. v Kammgarn Sginnerel

Gum.b H.. (H.L.Y [1977] | Llayd's Rep. 463;
[1977) | W.L.E. TIL

—

This was an appenl by the  pladafT
shipowners. Associated Bulk Carrters Lid.,

[ from the decision of Mr. Justsce Kerr, given in

favour of the defendam chamerers. koch
Shiggung Inc., and holding in effect thar the
:hlpnwrlcrn were ol efditked o sEMmMAary
judgment snder R.5.C., O, |4, i respect of
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w0, 0 whad exieni, | think thai the argem
have had before us goes beyond thay
minimurn, | am expreising no view
the circumstances, in my |
shoold be allowed and leave 1o
Eiven,

Sir DAVID CAIRNS: |

i the comseni of the
question of whether, if

is unarguaiie.

clear i lorward
'] accordi
hie appeal should be allowed an
d given. O

URT

Co
xSy
@ VLK CARRIERSLTR,
W

&

SHIPPING INC.

Belore Lord Demsars, MR
Lord Justice Browst and
Lord Justice Georrzry LA

in breach of comract, their é’l‘l‘l’i“FﬂﬂHM MARL™
o & repudiation, can
snid that ihe plakniiffs® cose

)

Mavy 0@ @ izme

from delvery a1 a bare taie of 53.5% per ton dead
weight per monih. The vesel was delivered on Awg.
39, 1974, and ike redelrvery dale was therelore July
2, 197%, ai the earliesi.

The charier proveded. inter ala;
Any

| shalsoever nalure arming oul of this charoer

whall b pist 10 arbicrEsss inthe I'..errull'LnnI-ul
pisrsuant oo the laws relasisg i arbicraison then
i foree:

The sharigrers duly operatnd the vessgl and
the hire regularly bui by December. 1974,
tamker marker had  clumped

the

On Apr. IZ, 1977, the shipowners send ibe
fodlrweng reply:

We mach regrel vou appear intent on farcing
¥E1 BROUNET Fepudaisnn lukson — F_mh'
im order 10 obtaln somse iemporery relel fnom
f Minancal commitmenis during 1he delay
which will et before Enghlion can be
completed . . . We call wpom yon a8 charnsTers
with & repasation o masnimin 0 carmestly
reconsader yoaar Jurude,

I i
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the consent of the defendanis, would constituie
a breach of the contract contained in the
charter-party, and a breach of such a nature
that it would entithe the defendanis 10 treat it as
puiting an end fo the remaming obligaiions
srder the chaner-party: it would, in effect, be,
or have the effect of, a fundamental breach of,
or breach of o (ondamental term in, the
contract: and, a3 the defendants apparently
ipok the view ikai no change was going (0 be
made in the attitude of the opposite party with
regard o change of monagers., they

Ve

WET
entitled 1o treat that as being a tmﬁuhn.%

they did treat it as such.
The phmlﬂ'l have

contract on their part, have gho
repudiation of it by the defend
contract as still bei j

have, consasienily aitiuds, red
the defendanis to g rier hire which was
dus ©on Dec. . The delendants,
consistently '- attitude that the coniraa
s & an eNd. ¢ refused o poy it. The
plnamtiffs pon initinted the proceedings

is appeal arises by a wril isswed
1978, in which they claim the sum’
EJJHJJ nnd EMUErESt PUTSEBEN o
is the pmoum of the chaner hire
if the clarter-party s still alive, way duc
The plamtifTs thefeupan so if
gu]gnmmrr:hl Court judgment under K.5.C..

The matter came before Mr, ]
an Mar, 215 of this year. There w
an affidavit By M. Louis

Bournls, who W, as | u nd i, the
president of the defendant corporaiion, who are
i chariering subsidiary of C ie Francaie

mportant part that the
ion o a time charier-

particulars aboul the
present charer-parny, and

ressed 1he imporiance 1o the
¢ personality of the managers
emmployed.

nis’ defence 1o the claim, on the
ich they sad thar they owght 1o be |
e to defend under O, 14, was this: On |
construction  of the contract,
parmgulariy ¢l 48, read with addendum MNo. 1. |
o term of the chamer-pamy (and i ssems
have been pul. af any rale oliimaiely, as
g 4N eNpress lefm ol the charter-pary) thal

* consent; and tharthe appoiniment,
tment, of odher

than Eﬂﬁ[buﬂl Lid. thar
been made, in a breach of the

contraci. They [fu
breach of ihe com
breach {however it/is to be expressed) — a
breach the effect of which was such thai in law
IhnlmmmHIMrnt the comtract as being

atan md.

appeal under R.5.C.. O. 14, the
is Court 1s aot o decade whiether
the plaintifs or the defendants are right on their
construcion of the contract, or 1the question
W ar nal, if there be a breach of comract,
it is ofa Mundamental teem. The (unction of this
Cowl s sbmply 10 consider whether, on the
maderial which was before the Judge and is now
hefore this Court, there s something (har can
fairly be described a5 “'an argoable case™,
which would provide a defence 10 the action.

Having regard to the conclusson which 1 have
reached, a oaching the matier on ihai s,
il 1% dﬂkrlg:lhl.l I should maks the remainder
of this judgrnent as shorl 48 b passible, [ i in
the circumstances highly undesirable that |
slhould express any view upon the isues that
hHave been argued going further than s
nevessary for the very limited guesiion which
has 0 be decided in this Coun., | therefore,
deliberately and advisedly, do not propose even
10 ANempr 1o se3 oul the argumenis which have
been invaolved on one side or the other, but
merely 1o say that in my judgment it would be
wrong 1o hold that there & not here an

“arguable’ case that there was a term of the
charier-party such &4 is contended for on behalf
of the defendants; and, further. 1o say. on ihe
anly alher mattes which remains in iesue, that |
do nod think 11 would be right 1o say that o
cannet fairty be argued that a breach of that
term would, or might, produce the resuli thar
the contract could be treated as having been
termenated. But | wish to stress (1 hope it 5 chear
from what | have =sd already) thar | am mot,
and deliberately not, Indicating anmy view that
poes one millimeire bevond thai; and no one, |
am sure, will tremt whal | Bave said as indicating
any view bevond that which | regard as essential
| for the decision of (his case, namely, that those

was a fundamental

as | iwo matters can, in my judgment, fairly be
| regarded a5 being “arguable™. Whether, and if
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obligations, We call wpon you as charterers
with a reputation 10 mEintzn 0 enrnesily
reconsader your amitade.

The charerers replied that there was no
question of their giving any further arders. So
an Apr. 25, 1977, the shipowners treated the
chanerers’ conduct as 3 repudiation. They
accepied it as of Apr. 25, 1977, and held the
charterers liable for all loss or damage arising
thereirom,

The shipowners sought redress in the Court
They had already on Mar, 14, 1977, ssue
wrif -:'J.;'m:\m' the Biie doe on Feb, 1B, 75

amoeniing o 3290, 18261, On Mar. ;
they goi a Mareva in-h.m.'-linn, {hn My T,
they applied for mma:? The
chiirterere Thén u-ﬁ'ih-ry a g im for
wrongial repudiation by ihe s which
exnsgeded the Feb, 28 hire and ked for the

action 1o be staved and fa
cognterclaim 1o be
Justice kerr fejecied €
He said than 1he commce
nedt bona fid

¥ u’m:mmn. b,
gricrers” suggesiion.
s

a) merely manuiaciured as
oul of the charter pariy,

BaAvE | 1 for the
charerers did not appeal
. They paid the February

5 1977, the shipowners issued o
TArICTers clmimmi dﬂ]‘ll];_l.'l far
Fepudiation of the ¢

based it on the hire payable undtr
charier-pariy for the remaining 17 months, I:n
thee hiire obrxinable under g rime charer r-ar' hima
perand a5 an the date of repudiathon. Their claim
wosilhl come 1o someihing approaching, if noa
excecding, &4 millson. The shipowners applied
cx pane for a Maseva injuncibon and i
They applied again for sammary judgmem
under B.5.C.. (0. 14. The charerers retoried
:i_tlh Ilg!_l-rl;'rnmum 1o sigy wunder the Arbiiration

The summonses were heard by Mr. Jusiics
Kerr on Jume XX, 1977, Al this stage the
charterars admitted that the shipowners were
entitled 1o damapss for repudiation. They no
longer put forward their mamafactured cross-
claim for repudiation,. S¢ the only issoe was
whal was the proper sum of damages Ly be
awarded o the shipowners !

The Judge made this imporan findamg:

On  1he evidence before me B s
owerwhelmingly probable that the shipowners
ife ciihitbed 10 a very substanbal swin , . . Mr,
Southwell for the charterers has nighily
mpocepied thal i s i the highest degree
probable thai the platnbffs will recover a
subit@iihial amowsii. To (ke exient ihal 1he

s which the h.mnf
LN 5
(il "the charierers” evidenoe

merids whatsoever and are still irying
e ofl the day of rechoning, | have 1o
digiche whether they have the law on their
ide. With reluctance. | have come 1o the
conclizsson that they have . . . | mow
therefore grant the chariereérs the siay whech
they ask.

So there is the pxinn 1|-1-'-l'|-:|-n.|. beyond doubt a
big sum payabie as damages by the chanerers 1o
ithe shipowners: b it cannol be
asceriained and pul down as o definile (igare,
ihe shipowners are o gel no judgment for any
sum a1 all. The whole marier missy be sent 1o

arbiiration, , a5 we il know, would mean
& long delay fArbiteators have litdde control over
ihe speed of the arbitration. I akes a long tme

1o gl an appoanimeit; and when that is done, 17
ihe creditor wanis 1o avodd payment, he can pal
afl the day of judsmem indefiniely — by
naking for more time for ang thing or anocher
= by saying he is not ready, yet — and even
after an award, by askng (or a case o be staied
— and so forth, It is mosi regretiable. I8 means
ihad defasdiing ies can gei time indefink
The soliciiors for the shipowner, with all
responsibdlicy  which ataches o them  as
salecitgrs in the Ciay of London, kove pun this
wpon af fidavin:

This is not the frst case in which the
charierers have adopied unusaal tactes in
order 1o nd hemsefves of !'h.lnnlilhr
unfavourable charer comMmMaMERs.
number of cases . . . the charterers hl'n:
terminmied I;h::'lunnind have then used the
deday regretinbly inheveni n  arbitration
procecdings (o negotiale o discounted
settlement.

Arbirraiion Act, J975

It Is againss this backgroond that | corsider
the effect of the Arbiration Act, 1975, It does
nad apply 10 domestic arbiration agreements.
bt only to mternanional arEiranion agresmenis
like this one. Under the 1930 Ag the Courrs
have a discretion whether 1w suay the action or
nod, The 1975 Adl takes away any discretion
the Cogri. It makes o compuisary 1o grant a
stay when the matier in dispuie comes within
the Act. The word “shall™ is used imperarvely.
| will read ihe seciion in full.

If army pariy to an arbiration agreement o
which this section apples. or any person
claiming through or under him, commences
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any legal proceedings in any court against any
other party o the agreement, or any persan
claiming through or under him, in respect of

ERY maler to be referred, any pary 1o
i g= may ai amy eme alier
appearance, and before  delivering  any

pleadings or mking any odher seps in the

proceedings. apply to the court to sy ihe
procecdings; and the coun, unbes suﬁﬂn:l

that the arbitration agreement s nuoll and
voud, inoperative or incapable of being

dispuie between the parties with regard o the

performed, or that there is not in Tact anv]
mialler agreed 1o be referred, shall ma ’h\\l

order saving 1lve proceedings,

The importani words (or the
are “any matier agreed 1o be refl
I'chl'l.'ll not b fact any disp
pariies in regard (o the fmad
referred™,

Socing thot this is a
giestboms will afien

i s e first proposition s
illusirar ; ion which 1 have
deseribed (0 resp ¢ February, 1976, hire.
In s this: Whel ffor has o sum cermain doe

ek there is no dispute, but the

the Coirt can give sumimary
pder B.5.C., 0. 14, for the sum due
tor, bur it must send e ser-ofl or
aim off to arbateanon, iF 1he set-ofF or
terclalm s bona Mde and ofguable up o or
I#r a ceriain amount, the Coort may stay
secution on 1ru-jml-|rnent {ior 1hat amount. Bal
b some cases it will not even grant o siay, even
u:l there b an arguable sel-0ff  of

unterclam, such as when the clakm o on a kil

nl’ ::.dunn See Nova (JSersewl Knir v
{ CeboH. [1877] 1

Llny:l!.m.'ﬂ : (19971 1 W.L.R. 713 a1 pp.
THRD.D hg; Viscounl ar faf

frl:l;uhl see Menrikyens Rederi AS5 v T.H.E
r:.r [1973] 2 Llow#l’s Rep. 333; [1974]
33, and the recent case of Anes Tamker
wrporarion v. Towd Tronspors Led., [F977] 1
Lh:rﬁld.'i Rep, 134 [1977] 1 W.L.R. 185: ov, |
1:12 for sums doe on archiects”
L'l:ﬂlﬁnt:l when they are, by the termns of the
comnirag], expressly or impliedly pavable withoan
deduction or further deduction; see Downgvs
Lid. v, F, G. Mimter Ligt., [1971] 2 Lioyd's Rep.
1F2; [1F0) ) WLLR. 15, a case in which rhai
const ruchion which rhis Coart puai on 0 mes wih
the approval of Lord Reid and Lord Morms of
Borih-v-Gest in the House of Lords in Moders
Enpimeerine  (Bristol)  Lid. v, Gilberi-Ash
iNarhern) Led., [1974] ALC. 689, i pp. 697D
and TAC, (The oiber Law Lords oaly differed
wit e comsdructiot of the agreement. |

————— e ——

Secoad. Take a case @ o creditor has an
1) . such as (or work

acd, bul the sum is pot
creditor says that b

Comes 1, s The debior admits 1hat a
wiomader. due, bul says thal it & no
mare 7 Then the Courl can give

EROD and send the balance ol
: bevawse the only malter in
£300. See .Lmru;_ v. XSmnth,

supplied, and suppose that the deblor admils
hai a copmderable sum is doe, but be declines
to put a figurg on it The Cowrt should na) allow
him 10 obiain any advaniage on that accoant.
He should noi be allowed 1o pay nothing. The
Courn ought 1o give judgment for such sum as
appenrs io the couri 10 be indisputably due and
in refer the balmmce 1o arbitration. This is
esiablished by the decision of this Cowur in Efis
Mecharica! Services Lidl v, Wares Consirierion
L., [197E] | Lloyd's Rep. 33 (Noie); [1976] 2
B.L.R. 60, | wouldd like to rafer (o 1wo or ihree
extraces from the judgment in this cose because
they are particularly appomie here, o my own
Judgment ai p. 35 {posi) | said:

There is a general arbitration clpise, Any
despane of difference arising on (the matier &
Lo go 0o arbieration, 11 secms 10 me that if o
case comes before the Courl i which,
alihopgh a swm is por exacely quantifed and
abihough W i not admiried, reveriheless the
Court can see thar a sum i mdispuiably due;
then thee Coun s able, on an application of
this kind. 1o give summary judgment Tor such
sUM as appeurs (o be indispuiably due, and 10
refer the balance 1o arbiration. The
delendants connot insist on the whole going
iz arbatranion by simply saying that there s a
difference or a dispute aboui i1,

Lewd Justice Lawion put o with his uswal
cormimon sense. He sald (ol p. 36 post)

If the main comracior can rerm roend, &
ihe main conirasior has done in 1his cise and
wy “Well, | don®t occepr vouwr account;
therefore there b a dispuie™, tha dispaie
misd be refereed 10 arbarston and the
arbitration misd take its ordinary long and
edios coarve. Then (he sub-comtractor is pul
i considerable difficultiss, He is deprived
of his commeraal life blood, I seems 10 me
that the adminisiration of justice in owr
Cours should do all it can 1o restore that life
blood as guickly as poasibdc . . . o my
judgment if can be done if the Couris meake &
robust approach, as the Master did i tho
case, tothe jurisdiction under Crder 14,

Lierd Justice Bridee (a1 p. 17 post) sasd
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To my mind the 1ed 10 be applied i such a
case v perfecily clear, The gquestion fo be
asked i s it establivhed bevond remsonable
dioubi by the evidence before the Coun tihat m
least £x o presently due from the defendom 1o
the plamaf T 1T i 15, then judgment should be
given for the piaintifT lor thal sum, whaever
% may be; and in a case where, as here, there
is am arbitraiion clagse, rhe remainder
dispuie showld go 1o arbitration. The reason
why arbitrniion shouwld mot be exiended 10
vover the area of the Ex iv indeed beca
ihere i po Bspe. or difference, referable 1o
arbitration in respest of thal amouni.

Forrh. Toke a like case where 1he erediion
ertitled 10 an ascenainable sum dioe 104
for work domse mnd malerials supphi

domuges — such a8, on 8 sale g when
ihie buver refuses 1o wooepl 5, bhe
differenice belwesn contract (p s ket

price wnder s, SN2) of thielHd
is clemrly labbe, b p

wiis dilTereni [ri
siach o case if |

lgure of the Wnd price, ke seller peis
judgmeny fgr=siig admitied domages, and the
malance goe\io afbitraiion; because thai s the
anly man spuie. | the buver does not pas
[nrw own figure of the marker price, he

o el un advamage on thal gecount,
should give judgment for the amaoumnt

indspariably dwe and send the Balanee
iration, The case s indistinguishable o

ipke from Eilis v, Waes,

Oin pranciple terefore, 1 s my opdnion that
the creditor is clearly entitled 10
ml:rulnlul damages lor breach of comraci —
and the only question outsianding {s how much
those damages should be = then i the creditor
gquaniifies them i L1000 and the debior
tifies them at ER00, there is not in Tact any
spane beiwesn (he pariies os 1o the CBOD, bua
only s to the EXNE so only the £200 need be
referred io arbitrotion. Mow suppose ihar ihe
deblor doss nod condescend o guantify ihe
damapes, bul stalls and sass be will soc, or
cannol, calculate the damagess. He should no
be belter ol by hin evasive action. 11 he will nod
give any ligure ai all or gives a Regure which s
patently too low, then he cannol complain i the
Court jisell assesses the figure, 1o suwsh a
situatbon the Court can and shoubd asses the
Mgure of damages which [ consdders 1o be
indisputable, and leave (e balance as the
malley i depule “which © agrecd 1o be
referred™’, Thas | (hink is ihe conseguence of
Eilis v, Waiey properly anderiiood .

Returning 1o the facts i this case, the
shipowners are undoubedly entliled (o damapges

-_—y

from the charierer lar rc-.nuh-ﬂmnt
ithe charter, The cha t4 1. The only
Question 1Hh-=nn Im]]nugnuuu;urh

figures. The sh their damages
by aking e th: I.l 1259, and
deducting fr 1e hire obtainable on & tme
charter [ b, sanding rime as given by the
La anker Brokers Pound, thar is, $1.01.
That Sves as over 54 million. The

give their own cakculaton. On the
4 consent vovage rate they pul the rate
bie al $2.26: on a pure time chaner they
al §1_BH4. The resalisimg fgare of
B i the oie caleulathon S831, 564 in (e
calculation §1, 786,995 57. There are some
adjusimenis i be made for minor claims by the
charierers. In addition |he chanerers i
forward all soris of arguments 1o redoce the
fligure — imaking bricks without saraw just &8
the defendmiis sought 1o in Efis v. Waes. | am
ie ﬂu.t‘l_!hu the charerers’ lowest ﬁ[lr:uul'
amage, B B ently 100 L
&= wheti H B rgl.emhgred s i
Diecember, 1976, (he charterers of fered that the |
charter should be cancelled on ll'-e-ﬂ wlr
5. Ii‘-_m JHNE and in February,
ol Higmm,

In all the circumstances 1 seems 0 me thad

1,000,000 is indispuiably pavable by way of

; and i s only the exvoess of $3,675,000

which Is i dispuie, 5o far & the Arbitration

At 1975 i concerned, then 1 would only stay
the action in respect of that balance.

Crcler 14,

Alongside the 1975 A, there 5 a parallsl
problem under €. 14, It s spid thay juedgmem
can only be gven for the whole or part of a
claim I 11 45 & *“*bhyguidared demand®’. | agree
that that is the case in respect al ]
defaull of appesrance —see RSC .0, 13, r. 13
lnd in defanli of pleading. we R.5.C.. ﬂ. li
r. 1. But those rwo rules have a historical origin.
They mre a survival from the old counts in
indehitatgs assumpsii. Anything that could be
wiicd [of onder those conmiis oomes winihon the
description of a “'debd or lguidated dermand ™
| see Logos v, Grawamiel, [1910] | K.B. 41, by
Lord Justice Farwell. Hence 1 has imvanably
been held that a demand on a guanfum merun
for money due for work done and material
supphed, even though wsirictly speaking it is
unliguidided, & always recoverable as a “del
or liguidaied demand™’, Those worde are nod,
hivagver, i be Toend in O. 4. r. [ | 22 00
remson why (0. 14 should Be confined 1o cases
where the wril 15 indorsed for a claim for a deta
of lguidated demand. 11 s dady practee 10
apply O, 14 10 daims for @ sum for work dong
ond maierizl supplied, and then [or judgment o
be given for soch part of it as @ admitted 10 be
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: or for such par of it as, on the | o personal njury
v can be sasd 10 be indisputably due. | argumen:  either. Couri  gives
Such is simple justice o the builder who has | judgment fora is indisputably due,

done the work and o 1o be paid. I would be
a disgrace (o the law if the cusiomer could resis
paying anyihing by simply saving. “There is no
certminmiy that thai i ihe correct figure™.

Similarly, when rhere is a sum Hh:hmmlr
be ascertained om the tnking of an accounz., I
ihe debior, who s himsell in a position o

calkculaie the amows, admiis that somsthing is

owing, but he is not sure what it is, the C
can give judgment for such sum as it can
indispuiably due; see Coareacd [Mscow
Furlorg, (1948) 64 T.LR. 200. |

.......

ml’rl:nuundnﬂ:h: seep. 641 H.

| come back 1o th s of O, 14, rr, 1 and
i.ﬂmmtrﬂ Ml when the :I-:i'm:hm
has no defence | m"ammnﬂuuﬂ
of such a Courl can give such
ud claim or pari oy may be

n why this should not apply
bguidated damages, just as o
Of & QEINTEm meTgil, o a sum
nt. Take agnin a coniract for the

when the doma depend on a

in of the difference betwesn conirac

li 5 .
%mﬂ mErkel prsce. of 0 claim under a

spariy [or dunun for repudiation when

on a coloulation of rhe

dll[u'mur bﬂm ithe comirac raie of hire and
the markel rme. In such case ibe markel rate
rlmr h-r n matier of dispuie or difference, bui
berween defined hmus, The Court can

r:ldi:r ascertain the minimun Nigure Tor which
ihe defendam is liable, 11 should be able 1o give

judgment accordingly.

fir, Southwell sressed the words in K50
Q. 14, r. 1, “Escepi as to the amouwnt of
damages clatmed ™, and argued thm when there
was an mierlocutory judpment for damages 1w
bl.-innl:d. there wias never any power 140 |.1'r|:
i for part. But | read those words as
applying o such pan of the damages as o
which there is a dispwe. It does nol apply 1o
that part of the damages which is indisputably
due.

Sir. Southwell abo argued thal a judgmen
for part of the damages (even the indisputable
partp would be m effect a judgment for an
imierim paymeni; and the Couert would not have
power fo give sach a judgment. fr was first
introduced, he said, by the Adminiuration of
Justice Act, 1969, and i had only been appied

for a sum which is

15 no onderin
called. In is
indjipu%
E 3 concerned in this case has felt

ought 1o be power o give judgment
plaintlTs for a substantel sum, but has
wndder the miles there 13 o o do
nd that we must awasl mum:nm;ut af the
uales, This treats the powers of the Coufls — i
madlers ol Elr_r-:: and procedure — 10 be
limned by the rubes. 1 @5 sand, “*Unless i &
found tn the ruls, there B no power™. | dio nod
apfee. Lodig before the Rule Committer was
established the Judges had inherent power over
all matiers of practice and procedire. All the
rubes were made by them. They tetain this
power still. As | have alten said, the Couwrts are
masier of their own procedure and can do whal
is right even though it is not contained i the
rules. Rather than wait for the Rule Commities
to @t it seems to be much better for the Cowrts
o do what s a4 and when (he
OEChs b .HF:u. Take 1J'H:er:.' :.g&t i rm
shipowners fwil to get anvihing i (his case |
charierer wall DIIEI!EI:I.III'E I'::..p:vr I‘ltﬂ'lf‘ﬁjﬂ this
latest manoguvre — by not admining any figure
— in depriving the shipowners of their jusi
claim for years (o come, The charerers will be
rubbing their hands with joy. Al last they hove
found a good way out of payment. For mysell |
wonld na allesw this, 1 wonld allow the appeal
and enier judgmeni for the sum which on the
evidence appears 1o me 1o be indispucably due. |
wonlhd gssess i1 a1 51,000,000, 1 would allow the
appeal sccordingly.

Lord Justice BROWMNE: | wish | could agrees
with my Lord, but | am afraid [ cannot. [n my
judgrnent this appeal muost be dismissed. Mr,
Justice Kerr thoughit tha: the plaineiils have all
the merits and | have heard wathing whish gives
me the slightesi reason o doubl ihal he was
right, But | am driven (o the concluseon that he
wis also right in holding that the defendants
have the law on ther sade.

The grisitration claese in the charier-pany icl.
£5) provides tha:

Any and all differences and dispules of
whalsaever naiure ansing ow of this Charer
shall be put 1o arbitration in the Ciy of
Londeti pursuant to the laws relating 1o
artatration there m force . . .

By s. Ll yol the Arbitration A, 1975:

IT any pariv to an arbitration Jgrecmenl 1o
which this section applies . . . cCOMMENosS ANy
legal procecdings i any count agmasl any
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ather party 1o (the agreement . . . in fespesl of | damages — 15 in issue (nets of this case,
aiy matter agreed (o be referred any pary 1o | | cannod say tha le or guantified
ihe proceedings may . . 1o the court 10 | part of the claim act in dispusie.

. appl

slay the proceedings; wnd |::|: court unbess
satnsied tha . there is not in fact any
dn.pu:b-nwumhtumnwuhr d to the
maiier agreed 1o be referred, shall make an
ofder sLaying the ptn:etduul.

It ks femt im dispate har by virtse of 5. 1(2) and
(4], this arbitration agreement s one to which
the section applies. The weclion b mandatory,
and the Court musl say unless (e case [
wilhin one of the exceploons in Lhe section
Cowrt has no discretion Lo reluse o say, me
it impose conditions (e.g. as (o paymes
other pariy or o Cowr), as
concodes,

arbitralion agreement) oo

identiflinble and

1he case pui by 3

claim for Irer.h: pu:ul claim for
demurrage, the d in my view be
entithed 1o haold © wis “‘mot in fact any
dispuic”” s 1o ted item pnd to refuse a
sty In respegig part of ihe clasm. In Elfiz

icolGervives Lid, v. Waies Construcrion
Llowd's Rep. 33 (MNole): [1976] 2

i claim was for o specified sum,

use a stay in respect of Ex and let the rest
o arbitration. Bul such cases ihere Bs by
ssion, of can be by a declabon of the Cour,
a gunlified sum as o which *ihere i not @0
fact any dispaie™,

In the present case o s plain cha the
plaintifls are entitled 1o heavy damages for
breach of contract, but there & no such
guantifeed swim. Mr, Leggzait al varioes st i
kis argument pul forward various diffening
figures as the mutimun amooni *mdisputably
due™, but in my view il |s impossible 1o say that
any definable and guaniified t el ihe
plainiiiT's claim is “*indispuiably doe®. As Mr.
Justice Kerr sasd .

«.a » LE -:llﬂ'll.ull:.- of dokng i (e munf
forward such a minimun ltgure) in isel
demonstrates ihe diflculty in which the courn
is placed.

In foe during his Mnal speech Mr, Leggann pul
Forward a figure lower than the 51,000,000 (o
which my Lord has referred; he put forward a
figure of 3833364, Mr. Justbce Kerr held tha
the issue of lability was res judcata and tha
there wos no ssue &5 10 kabiliny o this actioh,
The defendants have now sdmitted Hability, b
by wiriue of R.5.C., 0. 18, r, 13 {4) the amouni
of damagess — that is, the whole claim for

of the matier agreed 10 be
maiter agreed to be referred is
¢ under ithe charier-party, and
& 8 dispute as to the plaintf T guanium

o= M, ]wh:ﬂm.lrpﬂhliﬂltmﬂq‘dnn
reluctance, but in my judgment the Court

) has in this case po choice under & (1) of the

1975 A<t but 1o grant the stay, and [ would
dismiss the appeal,

The guesiion whal would have been the
position if the 1975 Act did ot apply therefore
does not arise, but it was Tully argwed and |
think | shoubd deal with il

Owrder 14, r. 1, deals with two situations: —

{a) where a defendani has no defence 10 &
claim included in the writ or (o & particular
pan of soch o claim:

i) where a defendam has no defence to such
a claim or excepd as 1o the amount of amy

damages claimed.

Corresponding references 1o the claim or the
part al & claim appear in O. 14, re. 31) and
&3,

In Losaruy w. ."jmlr.n.

Court (presumabl: 75.“ (ajp held thai b was
right 1o give judgment under O, 14 For the
admived part of o larger (qualified) debt. In
Elfis  Mechomioa! Servicer Lid. v, Wanes
Corstruction Lid., both the iodal amouwnt
claimed and the PI.ITDfiIC'I'h-idI this Couri heid
o be “indispaiably dee' were quantified; the
sum for which judgmen! was given under 3, |4
(presumahbly agmin under (o)) was retention
money Forming part of sums certified by the
eAEIneETs,

But i the present case | think the plaintifTs
-.rtmrmtnmthld:mmu v under O, 14 ps under
i. 1 af the Arbitration Act. It is
identily o quantify any particular % nFl'I!Et
claim in respect of which there is no defence or
which is ““indisputably dus'’,

i seems o me ihat wha the plaintifTs are
really doing is 1o ask the Court 10 order an
interim payvment on account of the damages
which they expect lo recover. In Moore v
dAssigrment Cowrier Led,, [1977] | W.L.R, 638,
this Court held that there & no inheren: power
io make such an order. The Court referred 1o
%, 20 of the Administration of Jusiice Act, 1968,
which gave power 1o the Rule Commiilee 10
make rules enabling the Court 10 make orders

requiring interim payments. Thal power 18 quile

12 K.B. 266, this

|
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an interim payment in the present case,

Even if the 1975 Act did nod appdy in this
case, | should feel bound 1o hold that the Coun
fas no power 10 give any judgment of make any )
order for payment to the plamiifls of any pa
of the damages to which they will no doubi
wliimaiely be beld 1o beentitled.,

It may be thal the Rule Commitiee wi
it right io consider whether there
cutension of the power w0 or

PEYmENIS On munrn[d.lnu.m
Lord Jesice GED L iread by

Lord Justice HEOWRE):
case claimed before 4 Kerr 1o be

damages lor breach
y. The delendants
a daspunie 3 1o lability
thal under the 1erms of the
ispute had 1o be referred 1o
virtue of & 1) af the
t. 1975, The learned Judsge hod
v in deciding that 1 he defendanis had
tor the clam so far s hability was
ed, and indeed they have simce il
hewring Tormally adminied ie I is ¢lear than the
delendamis, ever sinee the terms of (he charter-
party became burdensomse 1o them, have wsed
every subierfuge and device available 1o them in
an pnempl to avoid or defay the necessity of
paying to the plainnifs the very large sum by
way of damages 1o which (he plopiifls are
undouliedly entitled, The delendpnisn are
devoud of merin and deserve no sympaihy,

The plainiffs submin  that  in these
circumsiances |he defendams should be ordered
gl onee o pay such portion of ithe as e
usasceriained amount of damages as can
properly be deseribed as “indasputably dus'
and that the proceedings should then be stayed
amd the remaining non (namely 1o how
misch more the plainiifls are entitled by way of
damages) referred 1o arbivra o,

Although the gquestion ander B.5.0.. 0. |4,
and that under the Arburaton S, 1975 are
pechnically separale and distine, 1hey seem o

any

me o depeisd 0 ocach case upon LRe same
oonspderaiioii.

Cann be smad thas ihis 15 a proper case under
R.5.C.. 0. 14, for the defendants 1o be ordered
o pay a portion of the claim 1o (he plainiifTs,
leawimg the balance 0 be asssised? Such orders

are of IHH.I-I“H.' m:l:ll.- € ;in AppEropriate
CITCUMSIANCes fi fazoms v
Samiuiy, [Im]lﬂ . It has however been

such an order ID cases
ordered 10 be p:;i has
amied or s capable of being
calculation withoul Tarther
nmi::edh due, 5o far as we
id the vnly exceplion has

he case of clamms In gquanium mMerai
under . 14 are trentexd prima facke as &
ed demand,

e were referved 10 Eiliy Mechanifoal Services

fd, v, Wares Constriction Led, [1978] |

Lloyd"s Rep, 13 (Notel; [1976) 2 B.L.R. &0, a

decision of this Cowrt, AL pp. ¥ and &1 Lord
Denming. MK, is reporied as follows;

It seems 0 me that iT o case comes belore
the court in which, although a sum is noi
exactly quantified and although 1 is nol
admitied, nevertheless ihe coart ix sble, on
application ol this kind, (o give sumimary
judgmeni for such sum s appears 1o be
imdwputably doe and to refer (he balance 1o
arbitration, the defendanis caibol s oR
the whole poing to arbuiration by samply
saying that there s a difference or 2 dispule
aboui in, If the Coun sees thai there is @ sum
which is indispatably dwe. then the court can
pive judgmeni for kot sum and ler the resi go
1o arbitrateon. as indeed the Master did here,

Taken @i s faee value thal siaremeni, part of a
Judgment with which Lord Jestsce Lawion
agreed, would cover the circumstances ol the
preseni case. Bui an examinaiion of the facis in
that case shows that the wum claimed by the
plaintifTs as being mmediately povuble to them
(E52,437) was refention money retilned agakns
them 1o the terms of 1he contracy and
was pavable for work thar had already been
dane. I therefore fulfilled all the nocessary
conditkons for g oypacal O, 14 paymenit.

How differeni the preseni case is can be
Jisdged Trom the way in which matters have been
pleaded and argued, There is in the wrii, as
amended., no mention of zny sum other than the
1otal amount claimed, namely some 3, E!ILEHI!
mﬂ- no__mention__of sy sam  which

“indlispulably due’, Apparemily no such i
was pui belore the Judu wha was lelt 1o make
ks own caleulations o that end il be winhed,

Before uws, after much promping from the
Courd, vanous figures between aboil 830,000
and 52 million were suggested, bul tha s as
near as one was taken 1o the “indisputably due™
amauanl wnlil Mre, Leggati come 1w b reply,
when the Tollowt possibilities  were  pud
forward, namely, 5833564 or §1.786,995, Tha
was (he firsd menticn which had been made of
ihose partbcular fgeres. The defendonis had
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Lord DENminG. M. R Ellis v. Wyles Consirsciisn Q VoL 1
had no opporiunity of consdering them or of | Adminisiration of Jus g 1969, made it
addressing the Count opon them, and, as | | clear thar the exkging ers of the Rule
oaderstand 1, the Courd was being asked | Commiiles ware pol enoigh 1o enable the

wmechow 1o select, on the basis of Lthe wo
figwres, the sum o which @@ shoold give
judgment under Ch. |4, staving the action as 10
ihe balance and allowing thal dispuie 10 go 10
arbitration. Despiie the obvious tempiation po
decede thas guestion i favour of 1he wholls
meriloriogs plainiifs againss defendanis who
have bess (hon no merits, i1 sems o me guile

im possible 1o do so lor lwo princpad reasons,
Firsl, even |n circumsiances whene =w:h|ﬂ

wrder can properly be made the plainaifl wg
awser! and prove what ke :].'IL'H;:. [TER=T 1
Yindispatably dee™. However v

the defendanis may be, they are
know ihe allegation they have g

in the provecdings when (hey arg i position 1o
Haeed il.

Secondly, quile %Ihﬂ MLITOW
ground, the plainiim Nt msking the

Courl o 1o give i Gnder 0, 14 for a
specified asoer 10 which there can
be Ao kegilbmale it 1o make an Hlerim
award owl ag ofMfliure damages so thai the

larniifs sl e kepr oul of 1helr money
¥ the indtion ol ihe defendams, The
dilMicumigs\which the plaintills expersenced in

ribcularise the sum claimed were
due 1o this.

dearable o may be thal spch a
wer should exist in the hands of the Cowrt, o
| kepatimate for the Court 16 confer il
pawer o lisell i purpiried exercise ol iis
milberemi  jurmsdicteoin o control i own
procedwre. S0 much is dear Trom s, 2001 }of ihe
Adminbirmion of Justve M, 1969, which
renchs ms Nollows:

The power (o0 make rubes of courl under
soction 99 of sthe Judicaiare Act 1929 and e
poser o mpke coumy coun orales under
woction 102 of the Coumy Couns Aol 1959
shall each include power by any such rules 1o
make proviseen for epabliog the cour
which any procesdings are pending, m such
cErcumssances as may be specified in e
rules, (o make an order requiring & party Lo
the procecdings 10 make an (merim payemen
of ssch amowinn s may be specilfied i ibe
order, cither by payment info court of (I he
rule so provades) by paving 1 1o another party
g the proceedings,

In exercise ol (hay power the Kule Commiliee
provided by ©. 29, r, 9 thai interim paymenis
may be made in cases imvolving claims In respec
of personal (njuries or death. As Lord Justice
bMegaw poamed ouwl i MWowe v ASeieemen
Cowrier Logl,, [1977) 1 W.L.R. 638, m p. 645,
Parliament by enacting s. 20 of ihe

4

imlerim paymenis. The

relevant existy s were conlained in 5. 99

ol Court  of Judicatiure
{Consoly 1923;

may be made wider (his Aci

wing purposcs (a) lor regulasing

ibing the proceduare . ., . and the

ioe o be [ollowed in the Cournl of

| and 1he High Cour respectively in all
uses mnd matters wharsosever ., .

Thus Parfiamen in enacting 5. 2001 ) of the 1969

Api made it clear thal the ordering of imerim

payments s not & masier of mere procedure in

which the Couari is entitled 1o do as i thinks fie.

The Jedge was right kn his conclusion,

By the same soken, the defendamis® claim
under 5. 1 of the Arbitrmion Act. 1975,
susgeeds, Dlllniln are in isspe by wirtue of
0. 18, r. 13, The plaintiffs, as already
dn-mbnd have foiled (o show that any
identifinble or specific part of those damages is
not in dispute, That being 5o the Coort bhas no
option bl 0 make an order staying
procesdings and allowing the dispuie 1o be put
o arbitration in sccordance with the refevant
clause in the charter-party.

I agree with Lord Justice Browne thar the
appenl should be dismiwved.,

NOTE /
OOURT OF APPEAL f'{l
Jan, 16, 1% and 20, 1976 ,.-"f
,-rf
ELLIS MECHAMNICAL EEE‘:’I'L—ES LTL.
WATES Cﬂl"-l'-'a‘lal.-l NLTD.
Before Lord DEpnamc, M.R..

Lord Justice Eawros and
Lord Jusrice Brimpae

l.nnll.'l-I’HHIPHE. M.R.: In this appeal we are

concerned with oulcoms of a big
moject af ihg' old Hendon perodrome. Two
local authorgies combined in . The Greater

cil were 1o build a large number
hauses fior indhlchl.lh 1o m:r:nn'
Barnet  Couoncil — were bl

commprefiensive school and olher hlldlnn Inr
the wgE of 1he communidy as a whole. Each of
those bodies, the Gremer London Council and
Barnei employed Wates Comstruction Lid. as
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(1978} Vo, 1] Ellia . Wales

Cuasiruciion

ihe main contraciors for each of (he contracts.
Wales Construction Lid. in  thar  wrn,
emploved as sub-contraciors Elis Mechamcal
Services Lid, Ellis’s were 10 provide the heating
sysiemn mvd all the mechanical services which
were reguired for both the two coniracis, The
main coniract. between the GLC and Waies,
was for an sum of £%% million. Thar
was gronted inJune, 1900, The sub-convract
wilh regard to thim, by Wales to Ellis™s, was for
over £1 million.

The work went fn'lt:'hﬁ"d.,.bmﬂ'ﬂﬂ fior reaso
that we do nod kmow) on Feb, 2I, 1974, &\
Wates and GLC conrract was d.:lrrmm
came to an end, cach of e two parn AR
thai the oiher had r ied ir.
cancern of Ellis"s the .
so far os & engscled Ll'nun 1o b, ol
contract and the sub-contract
RIBA form, with same sHghiovag
this main contract being
COnIracion

accordance with ¢l.
which | shall read.
| rQ.\m e CoOmFEengrs

¢ othe main  eoniracl
the employrmnent of Lhe sibs

i also  determine and the sub-
G ors shall be entiiled 1o e pasd.
mre fowr imems: (i) the value of the

racl works in so (zr 25 they had been
c leted at the daie of deorminauon: (ik) e
stlue of 1he work and executed. bul ol
completed; (idl) the value of the wunfixed
materials on the =ite, in which the propeny
passed (0 (e employer; pnd {ivy the cost of
materials off-site ordered, for which the sub-
comiracior had paid or been charged.,

50 there it is; i1 is quide plain on cl. 2] thai the
sab=contracior was entitled 1o be paid i effect
for all the work they had done and all the
materials they had there available ar the dae
Feb. 11, 1974,

Ellis*s accordingly wamed 1o be paid by
Wales, They had been deing the work kitherio
ta the order. and under the supervision of the
GLC architect. That was provsded m the
comiracis. Cemificmes had besn given by the
OLC architects ond engineers. When Ellis's
waniied payment they went back 1o the last
interim certificale, which was one of Jan. 25,
1974, Looking at that interim certificate, the
engineers hod cernified a sum of getting on Sor
ET00,000, Much of it had been pasd already, bus
there had been remmined. os agaimsa the sub-
comracion, a sum of £52.437. Tha had been
retmined & agminsl 1em @ relenlion mOBEy
according to the retemtion clauses m the

nder this sopb-contract  shall }

1hu had already
nothing more definile

o go opon at t those reténtion
MaRcys as the moneys that ought
1o be paid 1 the work thal had been
done. efused o pay that sum, or

ubt that Wales were arguing Lhetr
ifity out with the GLC. Bul eventually
socounts were pol oul by Ells's. So
ithat, by Movember, 1974, they worked
fhat they wene entitled 1o £167.004.53.
\ Having worked ihat oul they isoed a writ for
the full smount, or the amount & they umtl.:d
it ol then, :md.tl:ln-:hm They app

for judgment under 0. 14, I‘I'md:dnuldllm
ihe whale of that amoon, realised that
arguments meght arise aboul b

Bul in suppori of the daim for judgment
prnder O, [4, Mr. MNewmaid swore thal be
believed that there was no defence m respect of
E52.437 —that is ithe amount ihai had been
retained, He sasd that ithere was no defence 1o
that, and they were ready (o refer the balance 1o
arbltration, They were ready 10 go 10
arbitration as o any excess amownl, bl Chey
Fieit that 1 hey ouwght 1o be paid tha £52,437,

They came before the Maser., The Slasier
H‘In'ul;"l.l that that was right. He pave Eilis™s
judpment for the £52. 437 and gave Wales leave
to defend as o the balonce, but sasd that by
CORSSDL L ws 10 g0 (o arsiranon

From. thai order of the Maser, Wates
ApPea to Mr. Justice Kilner-Brown, The
Judge wasevidenily in ren minds aboai i, buai
b thought thal peraps there were poinis 1o be
taken on the pecounis, and il was not aliogether
clear thpt the £52 000 was really owing., At all
evenis, he thoughi thai the whole thmg should
be dealt with in the arbitration., 50 he allowed
ihe appeal from the Masier and set aside thai
judgment for £32,000. He referred the whole
Mmalter 1o arbitrarion. Mow 1here is an appeal 1o
this Court.

There 1 a poinl of procedure which arises m
the beginning. Ellix"s thoupht that they cordd
nd appeal againsi wha was  virteally an
unconditionad keave 1o defend. 5o in their notice
]ul’ appeal they asked for an order than if the

BCLIEN Were 413 il shiniald only be waved on
{ conditbon thar Wates pasd £52,437. ) would like
0 sy al oce thal, as a ifaller al jal3 LWre, an
appeal ©» competeni rom the decsaiof Mr,
Jusiice Kilner-Arown, 1 ihink thal aghi
cither 1o allow an amendment or have a houoe
of appeal pat in, sooas 10 enable thos Courl, 4 0
thinks right, o give judgmeni [or such
amount as is endoubiedly due. and kel the
remainder po on Lo Rrbdtracion,
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KOCH SHIPPING Inc

P Augpin PHAF Couwart ol Appwal

Lol Dwivicnng M, Hroserid and Geoffrey |ane L)

Blia jalarin bty ekl Shd Berfead @ Fabge foalb cariwi aikd i 1872 they et hes on
a dnne chatter 00 the deluistoils The detendents took delivery in August
Vald Lidl beCause U Baiskdi ad bl Dl ahuitipel] they tried 1o avoid pay-
et of ihe hire rafe for e sessel Uvimately e 11 April 1877 thay
letlanail thal tha eharlerjsarty was @b ai cisl Tiw plamtiits 0 due course
adcujiliond Uhial as & regeustiatiocn Ly e dulonilsings

il galainnifls isased & wiil win 18 Way VT clasiing dameges for wrong
Bisl degmsdiaticns @ the chsite ety sl eveiifuslly soughl samamary oy
pil uar bhee gimdmant of (e clamee The delendaits apgplied for an ordar
Bl Wl paoceumbnm slhivuld b sldged plodsoail o ibe Actaitratean Act 1975,
Ve cledn b pa Uy Feadl cntansed 18 lalluwasg prosiasiing:

Mo charler shisll De eonsbioed siid the defalicig belween thi [ai Dot
lulaninined in sceorddncd withs 1he law ol Englaid. Tiee High Cowrt in
Lunddinn shall hawe excluiny junsdacion v sy shapute which may
ai bt il of v Clearper,

Aoy diidd el dallereisces dmd dobpeites ol o hdbaaddl Tl il anging ol
ul iy Sl ter shoall e paat booanlatiation o Eh ity ol Londan s
M bl Dy rolatieg b @i laaratioen viwn o e ce”

Ui lafanilanis st led RS0 Wee plainbifls ward writilled o dam
Iupiialialnan.

Berr J bad beld gl v proscudiige el e steyed @n o i
eiibgaend Ll plaintifls’ ageplicanion lor samiomiay udginent. T ainttils ap-
prcaled mg@ingt the dismosssl and agaonst e stay which b ordered,

HELLE liprnissivg thie appedls (L wd teyarieig AR wleigen

L. There was a dapute & tu tha daibiayes fo G
whilitiesd @il gamce o0 cosslad o Gy samd Ll tF
bibied it ol the plamiites’ Clasn wbsch
taenat aging na dlsceabsmn aiiled e doln
framld i e baryacl.

& Tinrg weah i (FLETTY PRTPRSrT
Casutt weiich eniitled & esurt fe.
sniiniil ul damages lor v b
Wl Whal bR plasrinil s vesslid i
Juilggrimaint,

i Ceolirey Lane |J

Vi hias Rigiins fhiw ol uicione o cunlinm such dn order 10 coses wherd The @mout
aiilicigdd 10 e paiid has alesdy oot ascertaaned or is cajulili of being aicer-
laited Ly et calovbation withuut furiher insastigation, oF s admuitedly
e, So e @ we lave been ol the only posiibily wscuplion has Been in
Wher fave of Elaimis W geasfon ik wilals sl Chler 14 are Weaisd

et plaliitilly wers
wag No detinabile or guan:
in fact i digguaie, and
Act 1975, the procecding

A Gl e Aules of the Swpuems
Uoadaler peguining § paymensl o
wlswi Lhe dhamages wada in dispuabe
any wvanil have boen sntaled 1w any

bl Fllaiiel

Fodndd Pop gl bp o dimgigii] hasf

Anidrew Lq’ OC and R Buckley appeared for the appeliant plaintiffs,
ingtructed by o o and Ca,

Richard Southvaell OC and Brign Davenport appeared for the regrondent
dhefenpian iy, ingirucied by Coward Chance.

Coriiiserl Lafy

This case is incleded | ing Law FAeports because of its general
interesl {amd ol ks the flrst case known 1o the Editors in which
tha Court of Apqu@u wried 1o B case included jn these Repoitd), I
i ol ibetest, T it highlights and elarilies limitations an 8 couwr’s
el 10 Give saininary judgment under Order 14, In this instanca tha claim
! iges lor bresch of contrect, The same limitalons presumably
alfect ai @ & pOWwEr 1o make an interim award, in esrcuminances akin
G &h i i o summary judgmeni, where an arbitrator has only the
[ it would be avallable 10 a cowrt fsee on the extent of an arki-
trathg's Suwers Chanaris v sbrandisen Moller Co [19561] 1 KB 240).

Vo rute V{15 of the Rules of the Supreme Court STates:

%hﬂm i an sction 1o which this rule spplies & Statement of Claim has

bepen served on & delendant and that delendant hat entered an affsaisnce
in the action, the Plantifl may, on ihe ground that the Defendann has
ng defence te & claim included in the Writ, or to & particular pert ol
such clasm, of has na deledce 10 Buch @ claim or parl excepl & 10 tha
amount of any domages claimed, apply 10 the Court lor judgment agaiit
that Delemidont

Damages are generally deemed 10 ba Yin issue’ since Order 18 rule 1304)
statess

‘Any allegation that @ party has sutfered damage and any alleganion ai to
the amount of damages 4 deemed 1o be traversed unless specifically

admitied,”

A delendant tharefore does not usually set out in b plesdings any specilic
obijections that he may have to the quantilication of the plaintifi's daim,
Similarly, il W nol ln practice generally necedsary when resating an spplice
van for semmary judgment under Order 14, To anack swiry figure pul
forwerd by the plantd sither because the defendant’s case of lLability
strong o Lecaeuse the plaint| (s case can be mot by selective allack,

In this context the mapoiily of the Court ol Appeal appesis Lo Counssder
Thal ssmumary ldgimEnt may e given in & claim for damages for breach of
ool ract bul aaly wheie, 10 quote Geolfrey Lane LJ:

‘W amount ordered to be paid has already Deen ascertaingd of is capabile
Gl Leung asceriained h‘.l mare calculateon withowt further inwestigalion,
or iy admitiedly due.'

In owl subfmiddion there may be no disinciion in lew between claims o
damages for bresch of contract and claims under ihe terms oF & contiect
which aig in substance the same (for example some of the claims “for direct
bass anidfar expense’ admissible under the Standard Form of Building Con-
wact], Provision made for such claims is @ matier of convenience and agree:
el e o4 e geoed e necedity for eladms for damages for Lseach ol
LR aCl il tniside, | Daty aie Gl Deowiver Clasie fui lidanidabead of aecur
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tadngd Saimd [when 8 cedlilcate Nas Besn Bsued of w a7 ament has been
reachied with il employer on the sl O 1hal i ate slvould be
sl lod @ giwen amovnl,

In practice, therelone, the woids ‘capsble of beng ascertained by mera
calculation’ may be important it an applcation for suemmany judgment for
@ ‘claim’ 1§ belng considered. IF, for exampla, & contracton has a claim lor
piolodigat iod oodty dncwried, becawsd of leck af information, and that elaim
i good in principle becsuse @ given exiengion o time has been granted on
that gccount fand has not been clallenged by the employer] he may be able
fo recover thoss costs in @ summary maaner il @ weekly or other perlodic
arissant hak also bean sgresd Ly of an bBehall of the emplayer In respect ol
pialongation, of can otherwne be aicanainel w0 a5 10 be beyond quastion,
fin supch eircumatances part ol the claim, a1 lgas, might be ‘capable of being
dicertained by mevs caloulation’. Such & eowid would ol however be open
to a cowtractof iF any part of the calculalion wai challenged, Thus, il the
eimployer had good grownds 1o gueestion the extension ol time that had been
ganted or if ha could point 10 suime element in the cosis which might well
be wiongly included & court might be leht in doult & 10 what sum was dus
‘withoul further investigation’ and (e contracton’s claim would then not
succeed,

It may be that new RAules of the Suprene Court will be biought into
ppetation which will close thiv sppeient g in procedure,

The case also puts Ells Metiancsl Services Lid v Wates Construe tion
Led [N876) 2 BLA B0 it perspeciies. E.08' case wat @ decision which
applind long establivhed principles that thare was ‘nio dispute’ relerable to
arbitration ariting out of & mete selukel o Pay @ sum which would otherwise
Lie idue (see far example London & North Waesiern Aailway v Jones |1915)
2 KH J5] or arising out of sn ssertion that the claim should be investigated
unsapported by evidence that the plamiifi's calculations mighi be wio
On the other hand the plantili has 10 convines the court that I
il with certainty that Ex is due’ [per Lord Denning at 2 BLA 62
it "ustabilished beyond reasonable doubt by evidence before the
#t least Ex Is presently due Trom thie delendant to the plimlﬂ!

LJat 2 BLRA 65},

The decision illustrates the application of Section 11} e Arbaitration
Act 1976, Bection 1 applies 1o "any ayredsent whi 1 & domestic
arbaitravion agreement’, Suls section (4] defines & 'd Wi irathon” agree-

[T S

A arbitration sgresment which does not pr
bion, for arbitration inoa Stale orher tham
et -

[a] an individual who s & nebanad ol o abidtually revadent in, any State
athar than the Unagad Kigon
bl a body corparate whq:@iu rated in, or wiose central manage-
¥

presily o by implica-
LiNited Kingdom and which

ment and esitiol i sk i, @y SiEte other than ihe United
Ko

ih & party at the tone Uhat procoedogs s commenced

Thete ain thereldie & nuniler ol huidles whiich hive 10 be sulmounted belore
a plajamifl can bivak loose ligm the application of secton 101, First there
i Ve riegative test — e sgreement docs ot provide et ailitration outvide
the Lhaipeel lH-'”E-ll'r“- Ewis a1 i il vigiche s sl lslaaiiees  seribian beg Llasidad

Kingd w ' not be o "domastic srbitration agreemant” il ong of the paities '{' |

is aviterein  ividusl who is @ national of or habitually resident in sny
State olher than the United Kingdom, or 8 company which i incorporated
i of whoie elfective management and contiol |$ ewercised oulside rhe
United Kingdom, So, for example, an agreement with & citizen of lran
for the Irish Republicl will fall within the Act even though it may provide
for arbitration within i Kisgdoir. Equally an agreemant made not
medely with a foreign.company (e one incorporated oulside the Linited
Kingdom) bt with é}]ﬁ- Eingdam company which 5 managed and con-
wolled from a putsjde the United Bingdom, will fall ouiside the
delimition, Final Apears thal it may not be enough 10 establish that
domeitic arbutration sgréement’ 81 the time when it
Walk made JorSqubesection (4) relers 1o "the (ime the proceedings are come
IF during e lile of the sgiadinent the central imansgement
i United Kingdom company passes from the United Kingdom,
U the agreement no longer I8 @ "domestic aliiration sgreemaent’,

h much business in the constiuction industry being conceened with
orie, owersodl, e providom ol the Act could hawe a lar resching [and
unan peeted) ellect,
hisk 14 particularly so, for, as the cose shows, the court has no discretion
to decide whether of not Lo siay the procesdings [unlike the discretion given
by section 4 of the Arbitration Act 1950} onee it has been ostablished that
procesdusgs have been commenced in respect of the matter agieed fo be
refesten (provided that the wusl conditions are ssisfied]. Since, s Lord
Dennang MH pointed out in the judgment in this case land in il Machanical
Ml’l Lid v Wales I irhilri:mn can lead o |nﬂn delays, caveful consider-
ation ihowld thereleie bé glven to the question as 1o whether there aught ta
bie any prowision at all for arbitration in agreements to which the 1875 Act
might apyely (and indeed the 1980 Act), or whether it would not be bettes
umply 1o renuira both parties to swbmit to the |urisdiction of the English
Courts {guestions of sovereign immunity aside). Alternatively, the arbitra-
tiwn sgoesment might provide for tho arbitration o be comducted in aceord-
dnce with, for examplé, the Fules of Conciliation send Arbitratson of the
linternational Chamber of Commerce, with the applicable law or laws bath
of procedure and sulbwtance being set out in the agreement [and sgain chogen
with gredl carel

Lastly, Lovd Denning's wiews will no doubt be resd with interest alihough

they do not of couse form part af the ratio decidenas of this case, Wit avide
lat page 26} asbout the majority of the Howe of Lords in Gilberr-Ash
iNurthern) Lid v Modern Enginesrmg (Sritall Led [1974) AC BBY: 1 BLA
73 only ditteriog freum the minority on the gueition of the constiuction of
thie aypeement somewhal undersiates what the majority sasd aboul the
teafodting which formed the basis ol Lord Denining's judgment in Dawnays
Led v F G Muvter Lo [1971] 1 WLR 1206; 1 BLR 16 and subseguent
Cases. As Losd Modris of Borthy-Gest (who was in the minority in Giberr
Aghl bimselt said in Mortram Consultanns Lig v Bermard Sundey & Sons Lo
[1975] 2 Llayd's Aep 197 a1 199;

"The deciion in [Gilbert-Ash] wai geen on July 20 1973 By a majority
Dawnays” case wis overruled, What has been regaided a5 the principie
of Davenays’ case mel vwith general disapprowial *
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I Avigiesy 1977

Litpi DENMING MR The FUIMISAN MAKRL 5 3 Japuivese modor vessel
Slic ks & big bulk carrier and can carry 105 UG Jong tuns of oil or of die.
Sl bs vwmed by 3 Japanese company anid timee-clui tered for o long pedisd
i Associated Bulk Caprbess Lid wlooin | sl call (e shipowiiets.

I 1972 they let her on & thoe charfer on the Heepectine form o koch
Maring Incorporated od fve yeans (ome manth mare o less) from Jelivery,
Phe chaiter labre was G259 cents per ton dead weight per montl, She was
delivered 1o Koch Mapne on 29 Auwpust 1974, S0 under tlie itbne charier
slig cosuldd b pedeliveied ut the eailiest an 29 July 1979,

Micie was a palated cladse wlinch sl

This charter shall be comstrued gl the relations beiween the partics
determingd in accordance with the liw of England. The High Court
b Lomidoii shiall have exclusive hubsdiction over any dispute which may
dilse oul of Chartes.

Ihisn Vleeie was & typewnitien clause which sail %

"Any and all differesced and disputes of whatsoever nanue 2 u
wl this charter shall be put gt gibitation b ihe City of Lond i
bor ihie Tawes nelating 1o aliirativn ihei in foice.”

Fresumatly ihe typesmitien clause fales prevedence ove rinted claise,

From August 1974 Kl Magine July opsrated 1 and paid the
cliarter Dive segulaily every anenith lor neatly 1k ul by thal une
tee tanker marker had slumged io the bariom, ket 1976 1lse rare
fui Uhis vessel hiod lalliie fooin 8259 w o8 I i Mian 81. S0 Koch
Slanine suuglit By every gamabile oeviee 1o Bt ull the cliarter. They did
it by msking cladps which e jadee o as ‘manufsciured’ fod e
purpose of avoiding paymenl vl the Ry cemiber 1970 and January
T they made dedug vions o ) uhily hire wilegimg that the master
lhad neglected fo wlean the Tilds pun 3 March 1977, when she was in
e LIS Gull, they said ihe el fie send bier i ballast theough the
Suee Camal 1w tlie Peisian G i there load o full carga of 1050600 1ons
ol coudde wil and toocanny ot back thoough the Suee Canal and deliver it in
ilie Mediterrancan. |l was a spanioms suggesiion. She could not concevaldly
catty that cango thinogl thie Seee Canad, The maxsmum draught theough the
Suer was 37 feet, and dlas 103 D0 g of cargor would tesguiie & doauglin

of 51 feer, The wewel would, as the judge sugpeaied, peed "wings' to catry
bici throigh it Uang® When ihie shipowners podined i oidl, Koch Maging

dwl bbb g A ki ek ds spied ssljal BAiml BERLJ dbiicBiibck bbb dmisis skl BEP BOENRL 0Esskididk
in Aust i el & cargo of ore and carry it via the Cape of Good Hope o
Eleusis in Greooe and there unload. Bul thal foo was a spurious suggestion
manufsciured by the charterers and formed another pretext for mot paying.
Ihe shipowners found out thet no one at Port Walcotl had heard of any
such sligament; and thai chere were no facilivies For discharging ooe at Eleusis.
The charterers (ullowed i upawith an impudent claim; they said the ship-

evmers were at fanlt, !]2 17T they sent thas 1elex to the slipowners:

Chatters lves prevented by owners foom employing vessel
b dnrenided. h:lhu, linile pruspeci ul evunanme allermative :mpluya
il 1ive vghzl. cliarterens fegret ihey must treal vwners inability to
lharter wbligisons o8 bringing this charierpany 16 an end.
redelisered 1o the sowners a8 of the tinie ond Jdare heseod'

@t:l:u the real vbject of the chanerers becane plan. They were not
i@y iu pray sy more of the bire gnd were making what sen to be dhe

élﬂﬂuul- siggestion il the shipowners were ai fauli.
@ The shipuwriers on 23 April 1977, made this Jignified reply:

We puch regret you appear intent on forcing yet snotler répadiatisn
stuation — preswmably (0 ordar o obtain siane temporary reliel tram
|.1I|.|I:|I|||1I finasctal coimamatmenis |.||.|.r||'|l the d:h:.' wliich will esceur belore
litigatiun can be coniplered. We do not believe that vour legal advisers
can b suppurting your present stance and thas you sre scting in compleie
disregard of your legal obligauions. We call upun you a8 chareerers with
A vepubdtion to paintin (o camestly reconsider your attitade,”

The cluasterers teplied that Wiere was no guestivn of eeir gving any (urilier
wders, So ud 25 Apell 1977, the shipowners treaied the canersrs’ conduect
a3 o repudiation, They accepted #t as of 25 Apul 1977, and held the Jaar-
nerers bialsle Do ull buss or domage arising therefrom

The sliipovwners sought redress in the courts. They had alicady wn 14
Mapch 1977, jssusd @ writ claiming the hire dug on 28 Feboaaiy 1977,
amiusnting e B0 IE261. On 15 March 1977, ihey got o Marevd (junctiun
i 12 May 1977, ihey applied for suimanary pudgment. The diarteners then
sild they had s counterclaim fur wionglul tepadistion by Uhe shipusners
which exceeded thie 28 February bire and they asked for the action to be
stayesd andd For the whole clabim and counterclaim o be sent to arbitration.
ket Joregected the charterers’ suggestivn, 1le said that the counterclaim
wirk el bened fide, bt merely manufsciured as & prewest for genting oul
ul tle charterparty”, So he refused o stay and gove judginent foi the Fehiuary
hire, The charterers did mot appesl fom that judgmeil. They paid the
Febraary hive.

On 11 Kay 1977, the shipowners fssued @ wiii agabisi ihe charierers
claiming damages for wrongful repudiativn of the chaieapanty, They bused
it o Wlie hure payable under tie charterparty for e remaining 27 musiiks,
less the lure oblamable under & thme charter o i perbod a5 an the dare
af repudiation, Their ¢liim would come 1w something approaching, il nom
exceeding, B4 mallion The shipie s applied ex parne for a Marevg inione-
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Lok agid gon 00 They wppalied agam for sunmmmary jld_'-( wder Opder 14,
[hie charterers tetorted witlh o smdnons (o siay wieder lie Arbitradion Act
1975

The suninodises were heard by Kerr J on 23 Jupg 1977, A this stage the
charterers adiinted that ihe shipowners were entitled to damages for repudia-
tion, They no lopger pui farward their manufaciured cross-claim for repuidia-
tion, So the only [ssue was what was the proper sum of damages 1o be
pwarded 1o the shipownes?

The jisdge made g depodvaan Doding:

U the evidence belure mig i s overwhiclimngly probable gt tee slig-
uwisers aig eititled 1o & very substuntial sur hir Sounliwell for the
clrterers has rghaly accepied that i ds in the highest degree probable
that the plabniifs will recover a substantisl amaount, To ihe exienl thal
the chartérers have sought 1o cuntovent the pluntills’ evidence as o
APPrOXEmEE of wuniuns aeuets o s lich the shupuowners we entitled,
I find the chareiens’ evidence unnmpiesive - no more impressive than
et conduct duiing e last lew pnonttis of the chunemparty . The
shipowners have all thie ments, and | suapect tan the defendants have no
merits whatioever and are wnll trying to stave ulf the day of reckonig.
I have to decide swheibier thiey lave e law on thei side. With reluclance,
I ligve coniig o the comclisun that diey liave . . . 1 miust therefore grams
the charrzrers the siay wlach they sk’

by the clarierers o the shipownern: bul because 1l cannol be ase
aniid pait down as @ Jefinite liguee, the shipownes ae o gel no j
o amy s ab all. The whale miamer must be sent 1o ulnunﬂ

we all know, would mean a bong delay. Aibitarars hove lin 3 il wver

S there i the paint, Theve i beyand doubit & big sum payable a5 dallﬂi:.C)

ihie speed of the arbitration. 1F takes a lung time to gel PRULEmEE,
aind when ot is done, if thie creditar wans o ay i, he can
puat wlf e day of judgment indetinaiely — by askin e 1|.1||r fisn e
thinig wi another — by saying he b ol eady yet
by asking Fur 8 case to be slated — winl 30 fosdhd
means ol defauliing patvics can gel L

the slipowner, with all thie iespansbiling W
in e City of Londan, bave pal this upuongs

iFmosl iegradtable, N
v. Tlie sulicituns [ur
chiattachies o tlien as sulicitors

Mg &5 mow thie sl case 1w w
tuciscs b wnder 1o wid the
vurineltiedins. Iy g pasals
the charber and lave ih
ety priisceadiings tiv negodiat

P clurerers have adopied uwnusual
il Tliancially wnlavonirable clianen
i e charieners have lenminaled
Hig delay regreitaldy inherént in aibitia-
discuunted setlamen.’

Arfeirratnoer dor f¥75

1 ks agatiist Uits backgiound thar 1 consider e effect of the Aabitration
At 1UTS I does oot apqaly v duiestic arbitiation spresments, but only (o
wibernattonot b gioom s opeeniveniis Nike this are hinder e 19500 &gt the
conint s hive @ dooretion whether 1o stoy the scbon of ot The 1975 At

lakes away .y discretion in the court, 1t makes it compuliory 1o grant a
stay when the matter in dispute comes within the Act, The werd “shall’
is used Imperatively, | will read the section in full;

Il any party 1o an ralion agregment to which this section applies,
OF any [persan dmn@uugh or undar him, commences any legal pro-
ceedings in any nst any other pany to the agresment of wiy
peison claliml ouph or under him, kn respect of any matie agreed
1 be It[lﬂﬁ‘ Py tw the proceedings niay a1 givy ling alter appear-
anice, ang be elivering any pleadings or taking any other steps in the
%, apply do the court to stay the proceedings: and the court,

d that the arbivation agreement is null and void, inoperative
able of being perfurmed, o that there is not in fact any dispute

x the parties with regard to the matter agreed o be referred,
&1 miuke am order staying the proceedings.”

%11‘ impartanl words for the presénl purpose are ‘zmny matler sgreed Lo be

refereed”, amd “there s non b facl any dispute between the parties in regard
ti (e mantes apreed 1o be refered’,

Seelng that this b5 @ new Act upon which questions wall uiten arise, |
vemtuse to make these suggestions. More The first propessition s dlustrated
by e First sction which 1 huve described in respect of the February 1976
luire. Tt is ihis: When o coeditor lus & sum ceriain due to lim — a5 1o which
there i no dispule — but the debtor seeks to avoid payient by making &
set-0ff or counterctuim o3 to which there is & dispute, then the court can
give sunvinay fudpment wnder Coder 14 for the sum due o the creditor,
But e gt send the ser-off or counterclaim off o arbitration. 11 the sei-
ol wr conterclanm is bona fide and arpusble up 1o or for g cenaln amount,
the court may siay execution on the judgment for that amount. But in some
cases it will not even grant a stay, even when there is an arguabile serufl
or cuunterclaing, such s when e claim is on g bill of exclange. See Mo
flersen) Knit v Kaimrdgarn Spiverei Gmbdl [1977] 1 WLR 713 a1 page
T2 by Vicoumt Dillvbrne; or for Teight, see Henrksens Kedert v TIHZ
Rl [1974) Q08 233, and the recent case of Aries Tunker Comporation
v Toral Franspoer Lod [1977] 1 WLE 185: ur, | would add, Tor sums due on
arclutect's certificates when they are, by the terms of the contract, expressly
af bnipliedly payable without deduciion vr furihier deduction; see Pawriays
¢ e 119TH] 0 WLIR 1305 — o case inowhich thee comitructiom which this
cuntt put on o miet with the approval of Lodd Beid and Lord Marris ol
Borih-y-Liest i the House of Lords an Alsdern Fagseering [ Brsnd) Lid
v Gihert-Ady [Northern) Lid [1974] AC o8Y, @1 puges 6790 and T03C,
iThe wilier Law Lords only ditfered om the comstruction of the agieement. )

Sovvad Tuke o case wheie @ creditor lias an ascertainable sum due o
Fiiia suiche on Tui wuik dong and natenals ||.|'|||:||“'1l: Pk Ehe S as diad
exautly spuantified, The crediton says that it coanes ts, say, L1 000, The debvo
ashients il o considerable s & due, but says il 10 s oo moore than
ERU, Then the court can give judgmdnt Toe the CROD ynd send 1he balunce
il LI fo aihitration: becnse the sy peatten i chispute then is L2
See fateeriod W siainli | |"11.||ﬁ|" S btk ok, wtdid L stndrae & A Lotd F J'j".l'.l.lrj:
(VOAR G b TEM 200, Fiind Tale the s cog kil amidd rinaterial
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supplied, and suppuse that e deble admite that 8 cousiderable sum s
dise, bur he dechines to put a Dgure an it The cuant should not allow B
o oblabn sny sdvaiiage on ihat sceoupt, He dould nod be allowed to pay
mithing. The court wught 1o give judgment fod such sum as appears 1o the
colpt fo be indispuiably due snd o refer the balance 1o aibiiration. This
i established by the decision ol s court in BN Mevhminicad Services Lid
¥ Waren Comntrntnm Eid (19700 2 BLE 60, As it is oon reporied gemerally,
Poawuiclel Pika bur peber don dwar g thrde extraats from the judgment in ilils case
stcunese thiey are parvicularly apposite here, In ooy owo judginent |said;

Mhigve 18 o general arhivration clause. Aoy dispute of dilferance ansing
we Uhe matied is to go o arbitrstivn. I8 seems Lo e tat 7 3 case cunses
betute the comt in which, alihough a sum s oot exactly quantified and
althasisph Bt I8 naon sdinifled, pevertheless (he count cai se2 that 3 suin &
indisputably due: then the court is able, un an application of this kind,
ta give summary judgment for such sum s appears 1o be indisputably
due, and 1o relen the balance o mbitation. The Jdefendants cannut insist
oni Wie whole going 1o arbitation by smply saving i there @ a dif-
ference or a diypuie about il

Rawtan LI put b wails lis osoad commen sense, 10e said:

Il the mamin conitiscion can vam o, a8 the main contracion lias d
in this case amd say “Well, | don't sccept your account; therefure I:her%~
1

dispute™, thar dispute ninst be referred o abitration and the ai
miust fuke iks ordinary lung and tedious counse, Then the sub-can
I3 life

pul imlo consideribile ditfulties, e i3 deprved of Lk co

blowd, Tt seenss 10 e ihat the adiministiation of justicégid culrs
should do all i can 1o restone that life bood s quick pussble . . .
Ity Judgment i can be dune if e courts make a proach, as

ive Mlaster did b ohins case, b0 the jurisdiction under

<k i..'.m in perfectly clear. The

o teasumable doubin by ile

X presently diae foom e
n judenent should be given for
ilay be; dnd in 2 case wliene, as
o W semadiades m |..|:'||:||.|-||.- shaould go
tiv atbitration. Vhe res arbitratiom sloald o be extended 1o
cuver Uie area of the £EX iaWdeed because there is no issae, or ditlerence
referable o arhivnanisem in pespect wl that s’

Bhidge LI said:

T pwy tndndd wlse t2st do be applied in
djuestion 1o be asked 50 15 o estabibisl
evidence befune the court that a
defepdant 1o the plaipnir® B
Wi plabintidl foa 1lean sii,
higte, thiee ks an wilsbiean

Fourth Take a like case whaie the creditor w entitled 1o an aceriainable
ston dug fa han el Bl owank done gl mignals supplied - bui fisr
sch an, wiie 3 nabe ol goods, when the by er reluses 1o accept the
gl vuert subilian b opiice aid v kel poice wisder Secthai
SUE 2N ol ilig TEO D At Ve iy ef i cleaily Fabile, toan be sayn Uian the sellen’

L ' TR i i e maaelag < wopn vt s foom what the
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seller alleges. In such a case if the buyer puts forward his own figure of the

msarkel price, the seller gets judgment for the admined damages, and the
balance gues to mbitration; because that i the only maiier In dispure, I

the buyer doei not pul @d his own figure of the market price, he

sliwldd wast et wi advanta hat secount. The couwrt should give judgmemnt
fod the sososdt wlis tatily due and send the balance o arhitration,
Tig case ks fnadise e o perinciple (roin £ilir v Wareg
o i I8 my opinion that when the credinor is cleaily
ainages for breach of contraet - and the only question
e el those damages should be — then iF the crediion
aoal £ 00K and ilse debior quaniifies them ag LB, there i
ny dispule between thig parties as to the £800, but only & to

e will nast, or cannod, calculate the damages. e should not be hetier
y Diks evasive action. 15 he will mot give any figure an all or gives a figure
fich is patently 1oo low, then he cannot complain if the court itsell assesves

&Uu figure, I such 2 sitwation the court can and should assess the Tigure of

daiiages which it considers Lo be indigputable, and leave the balance as the
mitter in dispute ‘which is agreed (o be referred’. That 1 think is the com-
sequence of £t e Waren propedy understool,

Heturning to the facts in this case the shipowmers are undoubiedly en-
thitedd to slapiages foon the charferer for wiongfal repudiation of the chamen,
The chacterer adimies it The only question is the amount. | will tor go into
all the Ngures, e shipowners caleulate lieir damages by taking the charier
hibre a1 $3.59, apd deducting from it the hire obtzmable on & tane charter
fod the cutstanding time as given by the Londun Tanker Brokers' Pound,
tist 15, 3100, Tlat gives the damages as over $4 milllug, The clareders
give thewr own calowlation, On the basis ol @ consent vuyage rale they pal
thig rate oblaiable ot 92,26, on 4 pure tme charer they put it ar 31 BE,
The tesulting fgure of damages i3 in the one calculation 833,564 in the
wther caleulatlon 51,786 995,57, There wre fome sdjusiments o be made
fr minor claimas by the charterers. In sddition the charlerers put furward
all suats of siguments to reduce the [ imaking bricks withoul siraw
just as the defendants sought 1o in B v Warer | am guite clear that the
charterers’ lowest Mgure of damage, $831,564, i patenly 1oo low, especially
when it is remembered st in December 1976 the charterers offered that
the cliarter should be cancelled on them paying $1,500,000; and in Febinary
1977 af $2 million.

In all the circumstances it seenis to me that 31 million is indisputably
payable by way of damages; s it b only the excess of §3,675.000 which
s b dispute. So far as the Arhitration Act 1975 is concerned, thei | would
only stay the sction in respect of that halance.

Chrder |4

Alungwide the 1975 Act, thete i 8 parallel problem under Osder 14 1t ks
Sebid bk fla-tgitem il wwan sk 1l h o LatEin A0
fois o "l o taned demand”, 1 oagiee that that is e cake im respect of judg
¢ Uhpder 13, mile 1) an! o delault of

« gl i e ot pafl sl &
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pleading, see Ovder 19, oule 2 Bui those two tules “imtorical unign,
They ane & survisal from the obd counts o padebitanes gy psir. Any thing
that could be sued for wnder those counts comes within the description of
a ‘debit or lguidated demund'; see Lagus v Grawaldt [1910] 1 KB 41,
by Farwell 13, Hence it has invarisbly been held that a demand on & geanie
mieraad for money doe for woik done and material supplied, even though
stebetly speaking it is unliquidited, is always recoverable w5 & “debt or ligui-
dated denpand’, Thfte words are nod, howeser, 1o be fuand b Oeder 14, mile
10 osee mur reason why Order 14 should be cuntined 1o caies where the writ
in indorsed Tor @ clanm for a debt wr liguidated demaid It daily practice
1o apply Drder 14 1o claims for 2 swm fur otk dune ol material supplied,
atd then for judgment o be givein lod sichi puit of i as it adminted 1o be
payable: o For such part of o os, on e evidence can be said 1o be fndis-
putabily due. Such is sinigle juatice 1 the budder wiio lias donag the work and
wight 10 be pakd It would be a dograce 1o the law i the customer could
resisl paying snything by sunply saying, “There is nu certaimty that taat
is the correct figure'. Sinilaly, when there is a sum which can only be
weertained un the taking of an sccount. 11 the debior, who is himsell in a
pusition io caloulate (e apounl, admits that samnerhing is owing, bul he is
il stane whial it b, e comert can give pedgeient fur such sum as o can sy
i inlisputably due; see Cowiract Discount v Furdong [1948] 64 TLR 201.
| see ms distinction in principle between those cases and the present case,
e case wl Alvare v Asigrient Couner Lad [1977] | WLR 638 & quite

distiiguishiable because the defendants liad put i 3 defence that went o the
whiode of the claims So 00 Jid ot Fall weinkiln Order 14, That was the FHHE

oll thie decisiun, Séc papge TR

I casmnie back 1o the words of Opder 14, rudes | and 3, These ma
ihat when ihe defendani has no defence 1o a clain ur "8 partig
of such a elabm, the count can give such judgment "on that cla
nay be just’. | see no reason why this should net apply to
|1|||.|j|!|.|.!t|.| d].muﬁ-,:-... Jrsl &b 01 Jiwes o o@ clabin win & Yuani
due wn sccounl, Take ggatn g contiact lur the sale ol go
depeemd on @ calculatism al the difféicnde betweeli ice and market
price, ur & claim upder & chamzipay for daniage diation when the
daniages depend on 3 calonlation ul the ditfefepi feiween the contract
tate of hire and the maiker ate. I such ¢ murkel rate may be a
matter of dispute a ditieience, but wsidlly Baiwcen defined limitn, The
cunri can readily ascertsui Ui ipbili 1 far which the delendant is

lighle, 1 shodld be able 1o give gudgin anpllinigly
Al Southwell sticssed lic wam Uipder 1A, ule 1, “lacepl as ta tle

i, ©F @ Sk
e darmages

amonnl of damages clabingd’, rued thit when there was an dnler-
lcutory judgmient For dan b e pssensed, thete was never any power
i jave pidgmenl for puar I vead (liwise wuids a8 apgayang W such part
ol the damages as 1o which thete b5 a dispate. 1 does not apply 1o that part
ol (e dammages which s indisputably due.

S Suwthwell slsu gigued that @ judgment for pait of the damages (even
e indisputable paiiy would e weftect a jadgment Ton an Rl paynent;
anidd the court would nit have power 1o give such 3 judgment. 18 was fiist
pstnadueed, e wanl, by the Administration of Pmoce Act 1964, and it had
only Bewin applied v personsd djury coses. D il accept ithis argunient

O
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citlver, o gourt gives judgment for a sum which is indisputably due,
it is not vide g an interim payment properly so called. 1t is o judgment
fur 4 sum which is indisputably due,

Clinehasbin

Every judge concermed in l|.1| beas felt that there ought to be power Lo

give judgnsent Im' q 5 fur & substantial sum, bui has feli that

unider the dules o wet to do i, wnd et we el awall an amend-
galds the powers of the courts — in matters of prac-

w bie tmnml by thie pules. 1iis sanl, “Bindeas il is found

ienil wl g :u!l!
Tee anid 1'rru-. Ju:

i e Tule goi v priwer”. | o mod ageee. Long befure the Rube Come-
wltige aligd the pudges lad inherent powdr ower all matiers of
|'r|.I|.|I|. u..:duu All the rules were made by e, They retain this

'u I ligwe wilen sapd, the courts sre miaster of el own pro-
|| can do wiest i4 |ng|| even though it B not conained in the

b better Tur the courts 1o du what is necessary as and slen tse occashon

fses. Take this wery case. IF the shipowners fail o get anything in ks
case the charteser will waice nsinre have succeeded by his latgst imanveuvre —
by wit admiitting any figure ~ in depriving the shppowners of thelr just
clabm fur years 1o come. The charterers will he rubbing their hands with
foy. Al last iy have found & good way out of payment, For iyself | would
pol allow i | would allow the appeal and enter judgnent for the sum
which ou e evidence appears 1o me (o be indisputably due, | would sssess
it at B midliau.

I wunld allow the appeal acoordingly.

E!:t\ﬂal!mr o walt fur the Role Commines 1o aci, it seems (o be

BROWNE L1 | sash | could agree witl any Load, but | win afiakd | cannot,
In miy judpgmem this appeal must be dismissed. Kere I thoughe that the
plaintitts lave 3l the merits and | have heard nothing which gives me the
slightest resson 1o doubt that he was right, But | am deiven 1o the cun-
clhistui that Nie sus also right in helding that tee detendinits lave the law
aib i side.

The awibditiatiesn claose in the Clarerparty (elawse 33) poowides tlhat

Ay ad ol! differences and disputes ol whatsoever nature arming cul of
thius Cliarter shall be put to atbittation in the City of London pussaait
o 0o laias relidiig b arhitration ese i logee ., "

By section V1 pof e Arbitpation A 1975;

IF any ity to a0 sibitration sgreeiment fo whicl tliis section applies . .
cempimnences sy legal pILh.eE-JJllgi it aniy court agadnst any otler parly (o
ihe agresmignt . . . inorespect o amy matier agreed 1o be retened any
padidy o the procesdings wmay . o o apply 1o the court 1o stay the pras
cedimgs, and the courl unlesa satishied that . ., ere & sl o fact any
bsgrte Vo nwiden the parties soth segand fo e matter agreed to be referred,
i i

i pieae e stayuag Ui procesfings.”



a0 Agsociatad Bulk Carniars v Kook Shiggeie povweri LJ| ¢ HLH

It ks wt i dispote thiat by viotug of section 1020 and (40 this arbipration
apreeniend s vpe v which ilds secilon applies. The secibon is mandatory, and
Wi comrt oust Stay unless the case falls within vine of the excepiions in
Uig section; the court lay o dicrétln 1o reluse o slay, mo8 Caim il s
certiditiung (eg as 1o pagien? 1o the other pany o i courth, as Mr Leggann
Cukimealen,

Where & claim (adniinedly within the sihitiation sgréement ) consists of
wpaiabe identifiable and quaniified ileim ~ Tor exdmiple, the case pui by
keir ) of an admidteed lains i Geeaght amd g dispaited clagm for demrags -
the court would an iy weew Be gntitbed bo Tl thiab there was “nod in faci
any dispute’ a5 o the adoinied ivem and o refuse @ stay in respect of that
part wl the clapoe, In Bl Mechwnead Servicen Lad v Wates Congtrencbion Ll
(1976 2 BLH ol ibte i was fur 3 specified suim, snd this court ook the
view il LX, parn of ot sum, was “indisputably due’; T think that in such
4 case also the court would be entitled to reluse & stay in respect of £X and
bei thee resi go o arbitranun. For in such cased there i by - Imissdon, or can
be by a decision of the court, & quantified sum as 1o which “there i not in
fact any dispure’,

I tlee presemt case it bs plain that ile plapiifs are entitled 1o heavy
damages liar breach wl camiinact, but there & na such quaditified sum. A
Peggatt af vanious siages w his argement pel forwand vanows ditfering
figures as Use masiniuin anount Sindiputably Jue’, but inomy view 1t is
iipussible to say that any detimabile wod quansified putt of the plaintifs
clabm s Ciodispuahly due'. As Kenr 1 osaid, "the ditficulty of dolmg i i
jrutiiing fodwurd suchi @ sndidiam Nguie) in bsell deinonsirates thie diffhg
i which the count b pliced’. In fact dusmg his final speech
ot forwand @ Tigure lower thaas the B0 millom 1o wioch oy Los
lie pain fooward & figuie of $833, 564, Kern ) held ihat i !sﬁ liahility

i
wid red Judicata aiad tlial higie was no issug s o labili 5 action.
[he delendants have now adimdired Hability, but by ] [ Onder 1B,
pule 1.34) the smaount ol dapusges ~ that s, the wholg el lor damages -
i im issuie. O thie Pacts ol this case, | caniul gay™lian any definable or

iuiainified part of tie clabio is mat in Fact in disgp
1 agree with what keor | sand

I cannut posaibly conclode ihan o B gty dispeute w vespect of e
matter agreed ta be relenied. 1 it oagreed (o be refecred i any

lispuite wnden e Ulnie pail iE by & Hapiule a8 bo the plakanlly

rsdrinian of danwages
Like Keor J, 1 veach thias .@m willi reluctance, bul bomy pedgment the

wunbid had in s case oo ole s der section L1 ol the 1975 Act but 1o
grani teg stay, wind §woould disindas (e appaeal,

Thie guecstion whial webisld lidve been e positicdn if the 1975 Act did not
apply thiepelore duscs ol anise, bl o was tully angued ad | think 1 should
deal with it

hider 14, mile | deals with pw situaiisig

tal where g defendant hos oo detence (o g claon included b the writ

pob il aal i [ETL I w wleideri

>
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ib) wheie a defendant has no defence 1o sich a clam or pan except s
o the ammant of any damages claimed,

Cunesponding references to the cluim or the part of a clabm appear in Order
T4, rudes 31) and 413

I Larzanug v ! | 2 KB 266, this court {presumably applying
fabd Niglil et i bl 1o give judgrment under Ooder 14 for the adimitied
part uf a la itified) debi. In Ellg Mechanion Services Lid v Walel
Charigd e h-m@dlh the futyd smount claimed and the part of it which

ehd To be “indisputably due’ were quantified; the sum for which

1 given under iuer 14 {preswmably again umder (a)) was reten-
Formming pari of sums céntified by tlié engineers.
the present case | think the plaimifls are in the same difficulty

@ Order 14 as under section 1 of the Arbiteation Act. 1 is impossible 1o

nity or quantify any particular part of thelr claim in respect of which

coult 1 oider am intedm payment on account of the danages which they
expect o recover, In Movre v Assignment Couner Lid [1977] | WLR 638,
his court held that there is no biherent power o make such an urder, The
worptl referseld tu sectbon 20 of the Admindstraton of Justice Agi, 1969
which gave puwer 10 the Rule Commitiee to make nules enabling the court
b ke orders requinng intenim payments. That power is quite generad, but
the only rubes so far made under it are Cider 29, rules 9 — 17, which apply
andy 1o cluuns for darages in respect of death or personal injuries. Althuugh
i wan hield i Muowe’s case that Order 14 did nor there apply, 1 think we are
besiad by that dechsun (with which 1 entirely agree) 1o hold that we hase no
power tu ardit @0 interim payment in the present case.

Even if the 1975 Act id not apply in this case, | should feel bound 1o
haaldd 1l it has no power 10 give any judgment or make any order for
paymient to the plantills of any part of the damages 1o whi. ey will no
dusbit ultinately be held o be ennled.

It may be that the Rule Committee wall think it rght to consider whiether
there should be any extension of the puwer 1o order interim payments on
accuinl ol damages,

%’hrlﬂ bs o defence or which is findispura®™ ',
& I seems to me that what the plaisinis ace really doing is 1w ask the

GEOFFREY LANE LY (resd by Hoowne [L1): The plaintifis in ilis case
claiiied before Kerr J to be entitledd 1o summary judgment wider Ovder 14
against the defendants for damages for breach of 2 long-senn charterparty.
Pie detendants claimed that theie was @ dispute 25 1o liahility amd guasium
aid that under the termis of the charierparty the dispute had o be reterred
tu Arhitration by virtie of section 1) ol the Arbiranion Act 1975, 1l
beatned judge had no didficully in deciding tuat the defendants hud o delence
i the ¢lain so (a5 a5 Habiliey wus concemied, and indesd ey have since the
hearing Porally admined i T is clear thay the defendants, ever sinice the
teriis of the charterparty became burdensome tu them, have used gvery sub-
bt Puga wmd alewice avallalsle v it i dia attempt o avoid or delay (he
By o taybing oo the plamniils the very large suinm by way ol dainiages
tan swhids the plamtitts are v "atnedly eptitled The defendanis are devioid



The plabiniils sulunidl Vit i these chuimstanies #lengapis should be
aidered at vae to ey s paartion ol e @8 yel v mend mimaaivi of
dumages as can propeily be descnibed as ‘indispatably due’ and that the pro-
ceedings should then be stayed and ihe remabning question (namely 1o how
much more the plaimiffs are entitled by way of damages) referied to arhi.
[[FTTETTR

Althaugh e question under RSC Order 14 and that under the Arbitration
At 1975 we technically separate and distiner, they seem 1o me 1o depend
i wach cose dpan the sanie conskderilian,

Can i be said tlian ohis b s proper case usder Vider 14 for the delend-
aiibs tu be ordered to puy a portion of e caom o the plakinils, leaveng
e balance 1o e gssessed! Such orders me of conrse made every day in
appriopriate chicimstanees, see fur esample Laocar ¢ Smith [1908] 2 KB
Iob, Tt Das howeser been the prostice bo coifing sich an uidél 1o dasds
where the arioinl oideied o be puid bus aivady been ascenuined ur s
capable of being wscertaned by miere caléulanon without further tvestpu-
tion, ot 18 adimittedly die. 5o Fan as we bave been told the only possible
exceplhon has been in the case of clatms in yranien mendt which under
Chider 14 are treated pransd Pt i & Dauidaned denmand,

We were referred 1o Elis Mechncsd Services Lod v Wares Covisiniction
Lrd (1976) 2 BLR o0, a deciion of this court. Al page 61 Load Deninbig
MK i reported a5 folluws

i seeris o g Wl il @ case coiiics Beliie e connt b which, although
& sum s not exasctly guantibied and although o i not adosdied, never-
thieless the count i sble, v applicison of this kind, W give suinnaly
pidgrenn for such s @i appeears To be indispugahly e gl i

the balance 1 wibitration, the detendanty cannel insisl on ol

puing fu arbitration by sply sy o thal there s 3 difleience ule
about (6 I the court sces thal are woa s which is m :r due,
Pligrs i ot can give fudgiieiin Do it sum and let 1hu&u At
Thair, & icleed ilee Blasted did e "

il whieh Lawian
sasc. Hul an examing-
nead by the plamiiiis
Wan relenlbon ey 1é-
ihie comibiadi wiid was payable
foe Tulfillesd all il necessary

aiken al lis foce valae Vit statensent, part of @ jud
IJ agreed, would cover tlie coonmstances of e
Hiwmi ol the faeis in it case shows that th
ai being immediately payable to tlem (L5324
fabned apabnst aem sccording to thie fer
Berp wik Bhad hiad alicsdy béen dudie
conulitions fur @ typicsl Urder 14 p
Huw different the present ©
puatters lave been pleaded

ek e qudged Troan the way in which
. Phese is in thie wilt a3 amsended no
mentivn of any s other total ampount claimed, namely sane §4
puillicm, and mo mestion of s s hich i indisputably due’. Apparently
ps sl st was pat before the udge whao was lelt b prake s owi caleuls-
biangag Lo i einll 1 Toe wighied

B ape nis, afici sk i bdig Db e wiidnl, Saiiies ﬂ-':lllﬂ butween
abiniit BES0000 gl $2 il were suggestad, but thal s sy nedr a6 ong
was taken 1o the “edipatably due smwunn onnl Mr Leggan camie ta his
pegly, when the Bullow g possitatingos were pab Boowand . nainely, 3833, 5ed
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or & 5, Ihat was the fiest mention which had been made of those
pariic _ares; The defendants lad had no opporunity of considedng
them or ol addressing the court wpon them, und, as | understand it, the
courl was being aiked somchow to select, on the basls of the two figures,
the sum for which it should give judgment under Order 14, staying the
sction as to the balan il allowing that dispute to go to srhittation.
Despite the obvious nﬁm to decide this question in favour of the
whinlly mieriton iffs against defendunts who have less than no
metils, i1 eermi & quite Dmpiisaible 1 da so Tor e prineipal reasons,
Finsd, even ﬁ'muneﬂ whiete such an order can properly be made
ihie plamigf m i and prove what be alleges 1o be the figure “madis-
piatabily lowever unmeritonous the defendans may be, they are en—
title the allegativn they have to meet al o stage in the proceedings
v.h; are in a posiiion o meed it
ly, quite apart froan that narrow gound, e plaintifts ane in touth
thie courl net Lo give judgment wpder DOoder 14 for g specified ssces-
i sum st which there can be mo legitimate dispute, bul to make an
terirm awand on scomail of Tulure damsges so Ut the plaintiifs shall oo
be Kept out of ther money by the procrastination of the delendants, The

diilkculties whicl the plaintilfs experienced in trving 1o particulaise the
suini clidmed were lurgely due 1o this,

[lowever desirable it may be that sugh a power shoubl exist in the hands
of the court, it is nut legitimate for the count o confer the power on ilsell
in purporied exercise of its inherent jurisdiction Lo contid it ewn proceduare,
So ek & clear Mom section 2001) of the Administiation of Justice Act
19448 wellicls veaals as lollomws:

“The puser tu tnake nules of court under section %9 of the Judicature
Act 1925 aid thie power b make county count reles under section 12
wl the County Cours Act 1959 shall each boclude power by any such
rules fw nrake provision for epabling the couit i which any procesdings
are pending, i such circumstances a1 may be specilicd m the wiles, to
riake an odder peguiting o party 1o the procecdings to make an mierim
paymient o such simount g may be specified in the onles, either by
paymient bnto court or (if the rule so provides) by paying it 1o another
Pty o ihe proceedings.’

I exercise of that power the Rule Commines provided by Order 2909) that
interiim paymients may be made in cases imvalving clains in respect of personal
unjuries or death, As Megaw L) pointed out in Moore v Assggrnment Couner
Lad J19TT] | WLR G3E, a1 6435, Parligment by enacting section 20 of the
Alministration of Justice Act 1969 made it clear that the exisling powens
of the Mule Committes were not wide envugh 1o enable the Comminee to
authitise interim paymenis. The relevant exinthig powers were contained in
section 99 of the Supreme Cowrl ol Judicatuge [Consolidition ) At |25

‘Hules ol cowrl may e pidde weder tlils Act or the fallowing [Pl Escs
fal for repilating and prescribing e procedure |, . . and the practice
ter b Foflomed in the Comt of Appeal and e Figh Court espactinety
il 4! '

cailes i anablens wisaluinivel -



44 Amociated Bulk Ganers v Koch Shipping {ll.-" ane LJI T BLRA

Thus Varligment in énscting section 2001 ) of the 1969 Act made it clear that
tlie ordering of interim paymenis i nut a matier of mere procedule in which
e court is entitled to Jo as it thinks fit. The judge was right in lds con-

Audbon. :
) Uy the same token the defendants’ clam ander section 1 of the Arbitra.

Ui Act 1975 succeeds. Damiages are b issue by vinue of Order 18 nule 13
Thie plaintiffs as already described have failed ro show that any Identifiable

¢ specific part of those damages I uot i dnpate. That being so thie court
:.uq:::u;:li':; bt 10 make ain ofder staymig proceeding and allowing the
dispute 1o be pul 1o athitratiin m gecatdanse with the relevant louse m

T cliantenpariy. )
' .:I::':e iEithLunl Justice Bivwie, that thie appeal should be dismissed.
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Hadiord v Defroberville (Chancery Divition) a5

7 BL.

RADFORD v DEFROBERVILLE

6nd LANGE

28 March 1977 Q. Chancery Division

Diiver J
The plal ha tived in Daorsat, wan the awner of & largs house ar B8
Huali Landon, which was let info flans. The house stoed 0 & large

yarge i 1965 the plamtil! decsded o sl Tor building purposes part

% den which fronted on the highway, Having obtained planning per-

wainl for & few hoie 1o be buill i this plot, be agieed 10 2 the undeval:
pett slte o the delendant.

the delendant. In particulsr, she covenantsd o build the new house in ac
cardance wiili the planning permission and plans lirgt approved by ithe plain-
bl turther, 1o comemence the building as soon as practicable and complets
it within two years, 11 she was unable io complete the bulding within this
tirme, the plaitll wa given a right of pre-emplion, subjeet ta which the
delendint might sell eliewhere, The deferaiant alio covenanted Tortheiith 1o
erect a wall between (he two properties, which was io be siiuaied on the land
translersed 10 hed, and would become hee progerty. This wall wad to be built
iy @ccaidance with d detailed specilication sel out in the covenanl

By 1968, neaher the wall ror the proposed house had been commenced,
but in July of that year a second suepplermental sgresiment undsf seal wai
antered inba, by which the plaint o waived the defendant's lailure to oomply
wiith the covenanis ol the oniginal wansler and earlier supplemental agpresmant,
He agreed to an estension of time wntl Januery 1970, and to ausolve the
defaridant Frome the restocrsons on salte and right of pre-emplion. [n all aiber
PESpECLS, 1he DRifjinal covenants werg 10 remain ellective and the delendant
covenanled 10 complete the building within the extended pariod,

In Noveinter 19688, the defendant agieed to sell tha still undivaloped plo
o Aisy Lange, the whird paoty, and by the vansler the thind party ayreed
o endemnily 1he delendant hnlhtu. lighility for Breaches of the cowenanis
i the ongmal and supplementary sgreements bebween the plainbfl anad ihe
defeniant, Dewpiie negotisgticns between the plaintifl and Miss Langs, and
the obtaining ol a fresh planning permission, no werk was carried out on
thee plot andl itsa dvvlding wall remained unbanii

In Apeil 1973 the plaintff imuwed a win agast the delendant which
was later amended o bclede a specific claim lod damages for fallure to
grect the Lasundary wall a5 cosenanted, The delendant sdmited labibity
but densed that the plaintiff had suflered any damage, and in the meaniime
otitaliied judiment in ahied party procesdings againd Miss Lange by verfue
of v cowendnt of mdemnity. The plalnntl ssued & summons for assetement
of damaipey againgt the delendant n Fobw Lary 1676,

@é The transfer, dated 10 December 1965, contamed various covenanis by
OE'

HEL D {On ghe plamgffi"s clair for damages for failurg fo erect the baundany
TN

1. An award of damages shold put the plam ! m the same podition a4
| U en Been Do F thee covenant 1o baidd tha wall Bt Beaen sfiuly





