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1 W.LE Holiday Credit Lid. v, Erol (HLJE)) Dilhorme
A “ln:muﬂhmwmedﬂmd:mmu"w}-mh
memorazndum incorporales the promissory n ip fact, when one
looks at the promissory note, it says somet iferent from what is
said in the memomndum. That will not cannot correct the
memorandum by looking at the proms te, One may, I think,
incorporate I:El: terms of one docu ‘reference into the memo-

» randum . . .
I do not find this passage easy stand, It appears 10 have been

notincorporated in the memorandum as
i in their terms do not prevent (wo

memorandum for the purposes of section 6
terms of the contract, it cannol in my view
not complied with,

the appeal,

D rmsmsgwmb-yhjmlruuldi]hwdulwulmdmﬂtu:r
the Chancery Division.

Q KEoimi oF KiskeL. My Lords, for the reasons very [ully set out
your Lordships, to which | cannot usefully add, T too am of opinion

A that the appeal should be allowed.

: Appeal allowed.

Soliciiors: Herbert Smith & Co.; Adrian James & Co., incorporating
Snoweran, Gardiner & Co.
1L.AG

F [HOUSE OF LO®RDS |

* NOVA (JERSEY) KNIT LTD. . : . ; . APPELLANTS
AND
KAMMGARN SPINNEREI G.mbH. . : : . RESPONDENTS

1976 Dec. 6. 7, 8, 9. 13, 14: Loed Wilberfarce, Yiscount Dilhorne,

G 1977 Feh 16 Lord Salmon, Lord Fraser of Tullybelion

and Loard Rosell af Killowen,

A rhirration—S5my of fkdth!dlnrwrrdmﬂ—lrﬂr of exchamie—Pay-
ingas for machinery sold—Billy dishonoured—Allegation that
they were phiained by frond—Arbirration in Germany—Action
in England on billy of ex ﬁl'-rll..'ll"— Whether claims on bills

H should be decided by arbirranon—" Dispute "—Arblivation Acr

1975 e 31, o= 1 11}

Bill of Exchange— Motice of dishonour — 'l-!-!rw!-fﬂ of frowd —
Arbitrotion in Germany (r respect of sale of mochinery —
Action in Emgland on biil of exscharge — Whether cloim far
unliguidated domaves avnilable g5 defence, et of or counter-
claim o acton—Whether ocnoa o be paved

By virtue of a partnership agreement madg) j m
assignment made in 1973 an English compan
company became partnery; the former was o wiRage hofr21
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Mova lerwy) Kail v, Kammgam Spisnerel (HLLIE) ) (1977

with ecrtatn machinery 10 be used ia Fmany i parinership
operaiions, I:wuumdlhall.ll' isi

partmershup relationshap should be dec y an arbitration
tribunal in Germany provided for j prfate agreement. In
972 the English company sold u: - ta the Cerman
company Peceiving in retum Silling! exchange payvable on
different dates between March :l December 1975, After

wix of them had been hona
further payments. alleging
fraisd. i
arbitration nmﬂ

ed) German company relused

gt ¢he bills had been obmined by

1“the Cermian company commenced
Gierm ht:ﬂlf:ﬂlm: English

CCHT ‘ L kA n; claiming paymuent

1::.;:[[!]. :umpl.mr having applied to have

:h.hudm . w I refused a stay, The Court of
ECESBOM,

the English company: —

wing the appeal (Lord Salmon dissenting). that

action should be refused, since, on the evidence

med, the arbitration agreement did not extend to the

n the bills of exchangs {post, pp. Vi8¢, T20p, Tils-n
THM TI2E—G)

Held, furmher, that there was no * dispute between the

sex with regard o the maner agreed o be referred =

I'Ir.lun ﬂﬂlﬁ-l'l 1 (1) of the Arbitration Act 1975, ander which

, that a claim I"urml.iquilhlnd damages under
lm’n’nﬂiﬁnh:mundﬂmhlchim?hlhﬂiﬂ
:w.h;.n.:: accepied the purchaser, por was available as

aff or -:nuu:-m:i.um.. and Rureell w. Pellegrini (1858) &
Et&lﬂ:ﬂ:uurlllﬂn]:nmuﬂ. was insufficient
authority for riing from that rule (post, pp, T20B-c, T21c-D,
Tals—m, TI9m—730a, 712G, T¥is-D)

Per Lord Russell of Killowen, Ruseell v. Pelleprind should
not be Followed, even in a freight case, since it & contrary o
the principle that Hahility to pay freight s not 1 be post-
o f: the zmertion of unguaniified cross-claims (post, p.

2-F

Ricrzetl w. Peflegrind (1858) 6 E & B. 1020 considersd.

Decision of the Court of Appeal [1976] 2 Lloyds Rep. 155

C) gly there was no purisdiction to say the couri pro-
,l mdi:’ﬂ: pp. Tidc, 200, T¥la-n Ti0w-C)

The following cases are referred (o in their Lordships® opinions:

Agrg and Maviermman's Benk Lid, v, Leiphion (1866) LE. 2 Exch. 56

Bede Steam Shippinpg Co. Lid. ¥. Bunge v Born (1927) 27 LLL. Rep. 410.

Brown, Shipley & Co. Lad, v, Alicie Hosiery Lid. [1968] | Liovds Rep.
668, CA.

Dakin v, Oxfey (18641 15 CHN5 644,

D Sorg v. Phillipps (1863) 10 HL.Cas 674, H.LIE L

Henrikiens Rederi A5 v. TH.Z. Rolimper (The Brede) [1974] Q.B. 232;
[1573] 3 W.L.R. 556 [1973] 3 Al ER. 289, C A,

Lamorr (Jomerd & Co. Lod v, Hyland Lod (19507 1 K.B. 585: [1950] 1
All ER. 341, C.A,

Mever v. Direrver (1868) 16 CB.NMN.5 626,

Russell w. Pelleprini (1858 6 E. & B, 1020; 36 LI.Q.RH, 75

Selipmonn v, Le Bouddilier (1866 L.R. | TP 681,

Warwick ¥, Naoirm (185%5) 10 Exch. T6L

The following additional cases were cited im argument:

Adams v. Nerional Bank of Greece S.A. [1961] ALC, 255, [1960] 3 W.LR.
8: [1960] 2 All ER. 421; HLIEL . .
United Kingdom
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1 WiLR Mova (Jersey) Knit v. Kammgsrm Spionered (HLLIE )
A Annefieid, The [1971] P. 168; [1971] 2 WL R 320 [1971] | Al ER
Jod, C A
Arab Bank L:d. v. Ross [1952] 2 Q.B. 206 [1952] | AuE# 0s, C.A,
Bank Poliki v. K. J. Mulder and Co, [1941] 1 K.B. : 2] 1 Al ER.

196, CA.
Hankers & Shippers lnsurance Co. of New ¥ verpool Marine &
General Irrurance Co. Ead. (1925 21 LLL C.Ac 34 LLLRep,
B 85, H.L(EL
Bearrie v. E. & F. Bearrie Lrd. [1935] IC'h Iﬁ.‘llﬁ J Al ER. 214, CA.
Black-Clewson farernational Lrd w. erke Waldhof-Archefferburg
A.G. [1975] AL 594, |I'i?5] R. 513; [1975] | All ER. B1,
HL{E)
Chapman v, Codrrell [IHﬁzﬂ HES
Corrage Clul EJHI-I'H Ltd Hd'-: Evates Co. (Amershom) Lid
C [1928] 2 K.B.
Dy V. Lagord I:!I
Durwes, Ex parte, fn 1[HEE] I.'|' QB 275, C AL
Dawes ¥, Tredwe 118 l:h.D-. 354, C.A.
De Tekiharche, rri Coupling Led, [1932] 1 Ch, 330,
Evanr Mm o, Lid. . Bertola §.4. [1975] 2 Liayd's Rep 373, CA.
Enm’am'lul' [1964] 2 Llowd's Rep. 564, C.AL
D L t Wesiern Ratlway Ca, v. Jores [1915] 2 K.B. 35

and Hag Co. Lrd. v, DHzon & Lugioa L, (1943) 170 LT.
1% All ER, 743, CA,

v, Povey [1940] WM. [2]; 56 T.L.R. 564,

Plamrationr Lod., Im re [I1946] 2 All ER. 214, C A

¥ %, Young (1879) 14 Ch.D, 200, C A

Rowver Guiller et Cie ¥, Rowyer Guiller & Co. Lad, (Node) [1949] 1 All

{ ER. 244, CA.
Sagx of Bond Sitreet Erd. v, Avilon Prowmctionr Lid iNaoteh [1m] 2
QB 335; [1972] 2 W.L.R. 1250; [1972] 2 All ER. 545, C.A.
Seven Sear Framsporfarion Lid. v, Adardc Shipping Co. 5.4, [1975] 2
Lioyd®s Rep. 188,
Sheels w. Davir (1814) 4 Camp, 119,
) Thomas (T. W) & Co. Led v. Pororea Steamuhip Co. Lnd. [1912) AC
i I, HLJiE})
Trickey v. Lorme (18400 6 M. & W. 278,
Wilde v, Shenidanm (1852) 21 L.J.Q B. 260

Appear from the Court of Appeal
This was an appeal by the plaintiffs, Nova (Jersev) Knit Lid., with
G leave of the House of Lords, from a decision of the Court of Appeal
iLord Denning M.R.. Stephenson and Bridge L.J1.) allowing unanimously
the appeal of the defendants Kammgam Spinnerei G.mbH., the presemt
respondents, from the order of Brstow J. in chambers, whereby he had
dismissed the defendants’ appeal from the order of Master Ritchie, dis-
missing the defendants” application for a stay under section 4 of the
y Arbitration Act 1950 of all further procesdings herzin in respect of the
claims under paragraphs | and 2 of the statement of claim.
These paragraphs were as follows:
“{1y The plaintiffs are the holders of six bills of exchange drawn
by the plaintiffs on the defendants pavable to the plaintiffs or order,
Each of the said hills was duly accepted by the defendants pavable
at Barclays Bank International Lid., 168 Fenchurch Street. Lor don
EC3. .
United Kingdom
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Nava (Jersey) Knit v, Kammgarn Splosecci (HLJE) ) [T

*(2) Each of the said bills was duly presented for payment but
was dishonoured by non-payment and noted En@m“

The facts ore stated in therr Lordships' opa

Sir John Foster Q.C. and David Donal @ the appellants.
John Wilmers Q.C. and Jonathan M, he respondents.

4

Their Lordships ook time for ration.

ForcE, My Lords, the appellanis/
nis/defendsents in an English court upon

the appellants on and accepted by the
ni¥ wish to have the proceeding stayed, under
ion Act 1975, in order that the claim may be
Germany. The Court of Appeal, reversing a
1., gave effect to the respondents’ application for
lants are appealing against that order. No guestion
any Future steps which may or may not be taken if the
i to procesd. ]

were given in part payment for the price of 12 textile
Id by the appellants to the respondents. The hills themselves
; contained no arbitration clause (they would nof be valid bills if
did) and there was no arbitration clause in the (oral) contract for
he sale of the machines. To find the agreement for arbitration on
which the respondents rely it is necessary to look further into dealings
between the parties.

In 1969 the appellants, an Engish company, and the respondents, a
German company, agreed to @ joint venture for the manufacture of
Ersey material in Bictigheim, Germany, whers the respondents camied
on business. This venture wai organised through a German limited
partnership {Kummnndll;ﬂtlluhahl which was formed on Janua
1978, by a partnerihip agreement in writing. The parties to th ur:-a-
n:u:n.l: were, a3 limited pariners, the appellants and a frustee company
(“ R.T.G."), and (in accordance with a requirement of German law) an
unlimited pariner, a newly formed company called Nova-Knit Jersey-
stoffe GmbH. The respondenis were not parties to the agreement, or
partners (Lord Denning MR, appears to be under a misapprehension as
to this) but, as the appellants were cerizinly aware, they were onc of
several * beneficiaries ™ for whom R.T.G.'s interest in the partnership
was held. The respondents later, but not until February 1973, became
pariners by assignments from R.T.G. The agreement established the
new limited partnership under the name Nova Knit Jerseysioffe GmbH,
Fabrik textiler Stoffe K.G, (" the K.G.") and provided for the contribu-
tions in capital and know-how to be contributed by the partners. It
contained an arbitration clause in the following terms (in translation):

" 18, Arbitratian agreement

“ All disputes arising from the parinership relationship or occa-
sioned by (or °"in connection with”) the partnership relationship
between the partnership and the pariners shall be decided by the
arbitration tribumal provided for in a separate document.™

The * separate document ™ was not executed l.mhl March 20, 1972
It opened with a recital in the following Unuﬁa tu:n:lr

|ng
Page 4 of 21

plaintiffs are suing the r
six bills of exchangs
respondents. The ¢
section [ (1) of th

referred to arbitr

Jjudgment of BN
o stay, and
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1 WALR:. Novai{Jersey) Knif v. Kammgars Spinnere (H.L.JE) )  Lord WHberfore
A * A limited paripership agreement was mades between the under-

signed on 20,1.1970. Under clause 18 of that agreem@n disputcs
arising out of this partnership relationship bet rinership
and the pariners, or among the pariners :h.l@:ﬂ:id:d by an
arbitration mhmlmnjo the following

agresment *':

B There followed the usual rype of clauses fo
of the tribupal. This documeni was sig
pot signed by the respondents,

It is on clause 18 of the
the 1972 document that th the res

]

stitution and working
three partners. Il was

ment as implemented by
i5 Found IJ::ur a.rg;um:nl; for a stay.
| law, it s necessary to oulline
(2 dl_'.pul.-:s which have arisen. The

c briefly the origin and na
ere sald by the appellants to the res-

12 machines already rrl!t

pondents in Dctober—De r 1972: they were then leased by the
respondents to the K. cordance with a previously exccuted leasing
agreement (dated él i1, 1970). The machines were invoiced at

y r payment For them the defendants in January

E16,000 each, &

1973 accepl *nf exchange pavable in pairs at monathly intervals
D from Marcll 31g 1973, 1o December 31, 1975, which totalled E1T3.568

Intluiwl: uén’a—ur. Thus, both the agreement for sale and the
3 the s took place before the date (February 1973) when

e first six of the bills were paid on maturity, but on December 21,
he respondents, through their lawver, informed the appellants
the remaining bills would not be met. The appellants issued the
writ in these proceedings on Movember 13, 1974, cliiming the money
due on six bills totalling £44.544 plus interest, Later they issued further
writs relating to the remaining bills which depend for their result on the
present action. The claims which the respondents wish to assert against
the :upp:lluu by way of defence, set off or counterclaim fall undes under uvq:
heads: mydmndmgﬂmﬂ:paﬂ.dummemdmmw
r ment of the business af the K.G. which has in fact collapsed for which
they say the appellants are responsible. (2) They claim that some of the
machines supplied by the appellants were not new machines but
second-hand,

These claims are undeniably unliquidated claims for damages. They
are being pursued in Germany in arbitration proceedings, brought

G |nitally (April 1974) by the K.G. against the appellants to which, it
appears, the rﬂ.pnm:l:nu have been joined as co-claimants (Movember
1975 which, in fact, is subsequent to their application for a stay). The
substance of the respondents” claim is that the whole of their dispute
with the appellants ought to be dealt with by the arbitrators in Ger-
many and that they ought not to be ordered by an English court to pay
money due on the bills of exchange wntil their cross<claims have been

H dealt with. [t was this argument that was accepted by the Coun of
Appeal,

The appellants. on the other hand, contend that whatever s the
nature and merit of any cross-claims the respondents may have, these
cannot be set up against a claim on bills of exchange and that the latter
claim is not submissible to arbitration.

I! ag@n.a.:mn far a stay is based on section | (1) of the Arbitration
] nn_:]'ll:muum contention based on

United Klngdom'ﬁ'ﬂl-':It
Page 5 of 21
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Lord Wilberfarce ““ava (Jersey) Kndt v, Kammgara Spinserel (H1JE.) ) [1277]
the Arbitration Act 1950, repealed by the Act of 1975, but there is no
material difference between the provisions and i ol neceszary (o

decide which spplies.)
There is no doubt that the r:lcy-a_.nt_:rbiug.g ent 15 not a4 domes-

tic arbiffation agreement so that, prima f 1 (I) applies and a
stay is mandatory. T remains howeveg o the appellants to show,
the onus being upan them, that * there pod in fact any dispute between
the parties with regard to the ed to be referred.™ If they
succeed in this, the stay will be r Either way, no discretion enters
in the matter and the, unkn its of the respondents or demerits
of the appellanis are irre

The appellants i fa, two points. (1) That the agreement
for arbitration does to the claim now before the English court,
¥iz., the appellanis’ § the &ills, (2) That there is no dispute as to
the claim on the my opinion they are right on both.

As o preii p it _is necessary fo asceriain J%
spute that the partnership agreement o th
pent of 1972 are governed by German law, It is
comm d—so accepied In the respondents’ printed case—that
qumﬁ,a the legal effect of these documents including in particular
of the arbitration agreement, depend entirely wpon German

e 50 are (o be decided upon evidence of experis in German law.
side has adduced evidence of this kind, in affidavit form, from
istinguished lawyers who, though in agreement on many points, differ
on others and indeed on the crucial issues. As to matiers where they
differ. the court has to decide which to prefer: this it must do after the
best consideration it can give to the authorities quoted, the reasoning
used, and, residually, to general and accepiled principles of law. There
is no certain formula which enables judges in English couris to reach a
certain result where experts genuinely differ, and in this case, there are
differences between the conclusions of the Court of Appeal and those of
the judge (Bristow L) 1 shall have to differ from some of those of the
Court of Appeal

.'iﬂit_ﬂ:p o5 to the bills of exchange, [ have no doubt that they are
governed, as to all maiters affecting their substantial effect, by Engl
law. Tn this, Englich law agrees with the uncontradicted opinion of the
appellants’ expert in German law. Under section 72 (2) of the Bills of
Exchange Act |882, the interpretation of the acceplance is determined
by the law of the place where the acceplance is made, The word
* interpretation ™ in this context appears to bear a wide meaning (see
Chaliriers on Bills of Exchange, 13th ed. (1964), p. 241 and notes), bui
even if it does not extend to matters of substance, these would be
governed by the proper law, which, in the present case would be the
ame " Acceptance ™ by definition (section 1) means acceptance com-
pleted by delivery or notification and (section 21) the contract is not
complete until delivery of the instrument or, if acceplance s written on
the bill, when the drawee gives notice that be has accepted L

In the present case, a3 [ read the communications between the res-
pondents (a3 acceptors) and the appellants (as drawers), the contract was
intended to be and was completed by delivery, which undoubiedly took
place in London, the communication being. not & notification in the
statutory sense, but merely a statement of intention to deliver. If this
is not right, and the communication was a ™ gotification,” 1his still took

‘Unite ingdom
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1 W.LE SNovailersev) Knil v. Kammgam Spinnerei (HLIE) ) Lord Wilberforce

place in London as the place where the communication reached the
drawer. On any view of the maiter therefore all questions he effect
or discharge of the bills are governed by English law.

In the light of this I revert to the frst guestio is to be
restated as follows: whether as a matter of Germa the arbitration
clayse (sc. clause 18 in the partnership agreem the separate

agreement) appliss to a bill of exchange given\jn
purchase price Tor goods :51d by the appella

this purpose [ assume, copirary to thes
incidentally, 1o some formidable argu
applies 1o disputes between parin ﬁ
¢ arbitration agreement or of the
e of the bills, ar= entitled to take

payment of the
A the respondents. For
ants” contentions and,
hat the arbitration clause
5 not limited to disputes

though not partners at the dat
comiract of sale, or of the a
advantage of the arbitratio .

The evidence on thi in®From the expert witnesses is full and
helpful. Both experts E . cite from and analyse two decisions of
the Imperial Supre ri in Germany, the Reichsgericht, one of
12 (R.G.E. Tl her of 1924 (Hans. R.Z., T87). 1T these were
the only auth there were nothing to do but to decide Between
them, it in my opinion be necessary to prefer the later case
The forme né concerned with a parinership which, in agreement
nts" witness, | would understand to have related essen-
direct claim on a bill of exchange, but to the obligations

nne partner had discharged. The later case, on the contrary,
o commercial case between merchants in Hamburg, in which the
myirt treated the earlier (1909 decision ns not establishing a principle:
it (the 1924 decision) was said to turn wpon * custom ™ but 1 nccept the
opinion that it reflected the geneml view of market men. But the matter
does not rest with these decisions. There are subsequent staltements in
text books of undoubted authority, quoted verbatim in the evidence
vhich, with varying degrees of emphasis, make it clear that the accepled
law pow s that if an arbitration clause i3 to require submission to arbi-
teation of claims uader bills given by merchants in payvment of a price,
there must be a clear indication of intention. Thus Stranz, Wechselperetz
Kommerniar [Commeniary o ihe Billr of Exchanpe Ordinarnce], 13th ed.,
referring specifically to the case of bills of exchange says that “ in dubio *
it is not 1o be taken o be the intention to submit claims under the bills -
to arbitration. Thomar in Day privatrechiliche Schiedrperichtrverfalren
[Arbitration Proceedings], 2nd ed. (1957, says that the plea of an agres-
ment o submit to arbitration will not sweceed if swch pgreement only
relates 1o the transaction underlying the issue of the bill of exchange. A
manifest intention is required. The word * manifest™ is also used by
Baumbach-Schwab Schiddrperichisharkeit [Arbiration], Ind od. (19600,
described a3 a work * of great authority.” Grimm-Rochlitz in Das Schieds-
pericht in der Praxiv [Arbitration in Proctice] (1999) requires express reser-
valion to an arbitral tribunal. Schinke in Day Schiddsgerichrsverfahren
mach dem hewtiven deutsehen Recht [Arbitration Procedure in Modern
Crermnmn Low)], 2nd ed. (1954), after referring to the two Reichsgericht
decisions, in a comment on that of 1924 says at pp. 97, 98: * There will
be few. if any, arbitration agreements, which herealter will be held 1o be
applicable to claims under bills of exchange” The respondents’ witness

United Kingdom
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The Weeily Law Repowrs, June 24, 197
120
Lord Wilberfaree Nova {Jersey) Knil v, Kammgarn Spianerel (H.LIE.) } [T

does not refute or deal with these impressive citations but merely asseri
that there is a difference where the agreement to arbitrate i3 contained |
o partnership agreement.  But this is taken
tors since they have the 1909 decision clearl
balance of evidence no doubt that his op
good. His evidence is disregarded by 1 of Appeal which on th
point preferred the respondenis’ evi ot the overwhelming weigl
of the authority on the appellants’ 53 it mecessary to disagree, 1
my opinion the conclusion must eached that the arbitration clause-

that unliquidated cannot be relied upon h]l_le';!' of extit
guishing set-0f <haiim on a Bill of exchange: Warwick v. Nabr

gmes Lamone & Co, Led, v, Hyland Led, [195
en the rmmediate parties. o partial Inilure of coo
relied upon as a pro tanto defence, but only when o
% mscertumed and liguidated: Warwick v, Nairm,

. Apre and Maosterman's Bak Lid v, Leighfon (1866) LI
2 Jomes Lomovt & Co, v, Hylend [1950] 1 K.B. 585, Brow
Co Lrd v, Alicia Hosiery Led. [1966] 1| Lloyd's Rep. &F
unt claimed here in respect of the machines i3 certainly neith
ined nor lguidated, and the claim in respect of mismanageme
is one for a wholly uncelated tort. 56 that there would seem o be *
basis for denving the appellants’ claim that, as regards the bills, the
i no dispute.

The Court of Appeal, however, in support of therr opinion that,
view of these cross-claims, the respondents were entitled to have t
whole maiter referred to arbitration, relied upen a decision af 1856
Russell v. Pellegrini, 6 E. & B, 1020; 26 LJ.Q.B. 75. This is a case
some obscurity—not noticed in Scrurton on  Charterparties. Carv
Carriage of Coods by Sea, Russell on Arbirration. but maintaining
precarious hold on life through a footnote in Malshury's Statutes, vol.
p. 438, and mentions in two lesser works, Hoge, The Law of Arbitrari
(19360, pp. 59, 61, and Pafmer or Arbitration (1932), p. 16, There are i
things | would say about that case.

I. Both the plaintif™s claim (Tor hire or freight) and the defendan
claim (for damapes on account of seaworthiness) arcse out of one and 1
same confraci—the charterpartyv—which contained a very wide arbitrati
clause (" any difference of opinion betwesn the parties to this contra
either in principle or detail ™), There is a wide—and surely unbridgeal
—gap between that and such a case as chis, where the contract su
on (the acceptance of the bills) I3 a separate contract from that of 1
sale of the machines, and from that conlained in the parinership agr
ment and itselfl contains no arbitration clause. To get to an arbitrati
clause it is necessary to remove fwo steps, one to the contract of s
and another to a partnership agreement which may have had so
connection with the contract of sale. The passage of the judgment
Lord Denning M.R. where he says that none of the cases considers
posation when the contragt of sale contains an arbitration clause sees
with respect, to take its stand on the opposite side of the gap.

2. It i3 far from clear whether Ruscell v, Peilegrini vouches

([ES5} 10 Exc

United Kingdom
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I WLE. MNovailersy) Koil v. Kammgarm Spinnerei (HLIED} )  Loed Wilberforce

proposition that, in such a case as was there involved, there s a * dis-
pule " 8% o the claim on the bills. Lord Campbell CJ. says, 26 LI1.QB.
75 17

*. . although . . . there is no dispute as to the .\ “Ipeight claimed,
::r:tu:hm: i 2 bond Ade dispule as Lo warranty of

seaworthiness, it must have been in the of the parties
to this agreement that a cross demand
]

nature should be a
maiter to be referred, so that it mi on which side the
balance was.™

[Eth.mun}lmglhll..u:l:h:

cross-claim may be set off
against the claim, it i guite i with loter well-known authori-
ties (Bede Steam Shipping Co. %{ Bunge v Borm (1927) 27 LLL.Rep.

410 and Henriksens Rederi H.Z. Rolimpex (The Brede) [1974)
.8, 233 and must be reg WTOHIE.

If. on the other b effect of the decision was that, slthough
re 1o go to arbitration, the claim, for
arbitration not be capable of dispute (as in

effect was held rede), then the case i3 no authority in support

of the pr relevant one for present purposes) that there is a
dispute abo .. As Lord Denning M.E. painted out in The Brede,

~of a bill of exchange is similar to (but a fortiori) a

therefore of opinion thar Rwssell v, Pellegeini, 6§ E & B. 1020,
right as a decision on the particular clause thers imvolved, is
i

ient as authority to set against the established rule that unliqui-

@tﬂl claims must be the subject of a cross-action and cannot be used

ko trﬂ-'n: & " dispute ” in 2 bill of exchange.
Myan[muumphmumnm:nbnsummdthuln
the merits require the whole disputé to go to arbitration in Germany,
that it is not mere technicality that supports the appellants’ claim.
When one person buyvs goods from another, it is often, one would think
generally, important for the seller to be sure of his price: he may (as
indead the appellants here) have bought the goods from someone else
whom he has to pay. He may demand payment in cash; but il the buver
cannot provide this at once, he may agree 1o take bills of exchange pay-
able at future dates, These are taken as eqguivalent to deferred instal-
ments of cash. Unless they are to be treated as unconditionally payable
instruments (a5 in the Act, scction 3, says " an unconditional order in
writing "'}, which the seller can negotinte for cash, the seller might just
as well give credit. And it is for this reason that English law (and Ger-
mzn law appears to be no different) does not allow cross-claims, or
defences, except such limited defences as those based on fraud, invalidity,
of failure of consideration, to be made. 1 fear that the Court of Appeal’s
decision, If it had been allowed to stand, would have made a very
substantial inroad wpon the commercial principle on which bills of
exchange have always rested. In my opinion. this is a straightforward
case of an action on bills, to which no admissible defence has been put
forward, + 1 would hold that the judge was right, in result, in refusing a
stay and | would restore his order and allow the appeal. As I have
ssid, we are not concerned in this appeal with the futore course of this
action, but | must demur tg the view that a result similar to granting a

United Kingdom
Page 9 of 21
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stay under the Arbitration Act can be i y procedural stay
of another character. S0 o hold would ite counter o long
accepted principles regarding claims on exchange and would
represent an undesirable change in the la

*
had the advantage of reading
the speech of my noble and . Lord Wilberforce, and I agree
with it entirely. In my opini pondents are nol entitled 1o have
the proceedings brought agfinst\Whem on the six bills of exchange stayed
under section 1 (1) of the ANitration Act 1975, That was their claim
and we were not n o express any view on the guestion
whether, if the ap hed obtaiped judgment on the bills, the mak-
ing of an nrd-:r l.h tion of thet judgment should be stayed pending
; cross-claims would have been right or proper.
Bearing jn i -» inirinsic nature of & bill of exchange, ™ an uncon-
» which the appellants were entitled o regard as a
ent of cash, and the fact that cross-claims, unless based
fivalidity or failure of consideration are not allowed, it
me that seldom, if ever, can it be right while denying the

Viscoust Dicworse. My Lor

xecution and 1o pn:\'rn‘; the holder of a bill of exchange receiving
deferred instalment of cash which the parties agreed he should get.

02 In my opinicon this appeal should be allowed.

Lonp Sapsion, My Lords, in 1969 the appellants entered into an omal
arrangement with the respondents o embark on a joint venture to manu-
facture jersey knit material in Germany. The respondents were well
known a3 German manulzciurers of worsted varn but had never manu-
factured jersey knitwear. The appellants were well known as English
manulacturers of jersey knitware. The respondents were lo :u.ppljr the
bulk of the capital and the factory premises necessary for carrying ouf
the joint venture whilst the appellants were to supply the managerial
marketing and technical expertise, and sclect and procure the necesary
machinery for operating the joint venture. For the purpose of earrying
out this arrangement, a partnership with a name to which I shall refer
s K.G. was created im Germany by a4 pannership agrecment in writing
dated January 20, 1970, and made betwesn the appellants, a trust com-
pany (R.T.G.) representing both the respondenis’ interests and various
minor interests in the parinership, and a company whally owned by the
appellants and the respondents. The frst two partners were limited
partners and the third an unlimited partner. According to German law
the respondents were not partners because their very substantial interests
in the partnership were held in trust for them by R.T.G. which alone
was recognised as a partner representing these interests.

German law differs from English law in that a partnership s an
entirely different entity from the pariners which comprise it. Clause |B
of the partnership agreement reads as follows: i

* All disputes arsing from the parinership relationship or occasioned
by (or in connection with) the partnership relationship between the
partnership and the partners shall be decided by the arbitration
tribunal provided for in & separate document.”

In my view clause 18 is obscurely w% Sd 94% 20, 1972, a
separate document headed * Arhitration E’ﬁ@éib: s signed on
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behalf of all three pariners in K.G. and constitu e/ " separate
document ™ referred to in the parinership agree anoary 20,
1970, It opens with the following words:
“ A limited partnership sgreement was en into between the
podersigned on 20.1.70. Under clauss that agreement all
disputes arising ocut of this partners I:mnsh:p between the
partnership and the partners, or a partners shall be decided
by an arbitration tribunal.”™

“eze words seem io me to hlw: \ or rectified or extended clause
& of the partnership agre nl.'.mg it plain that the parties
intended that all dmpuu:s ut of the partnership r:lltlunshlp
betwesn the partnership ners, or among the partners them-
selves, should be decided arbitration tribunal. It would be odd
indeed if the partn intended that any disputes ansing from or
occasioned by the pership relationship should be settled by arbitra-

arosadRecween the parinership and the partmers, but oot if they
arose  between @ mers themselves. The learmed judge, however,
i 31 what he describes as the apparent extension of
clause 18 fcoqiaifed in the opening words of the arbitration agreement
drafisman’s error. This is the only fnding in his judgment
Wl am unable to agree. 1 think it would be necessary to have
] ac evidence of such an error and of the failure of the signatorics
n ice it—1I see that there were five of them—before concluding that
). ch ermor was made. An omission of or mistoke in 2 word 5 one
ing and a draftsman’s error might well be inferred from it. but the adding
of four words is quite a diferent matter.

On Fehruary 28, 1973, the respondents” share in the parnership
capital, amounting to DM 1,786,000, was assigned to them by R.T.G.
and from that moment they became pariners and entitled amongst other

hings to take advantape of the arbitration clause. Tt might be said that
prior to that moment they were de facto but not de jure pariners. After
that moment they became partners de jure as well as de facto.

K.G. originally commenced operations with 40 machines leased to
them by the respondents. Between October and December 1972, it was
decided te replace 12 of these machines which were somewhat out of
date by 12 completely new ones. The respondents were prepared io
finance this replacement and agreed to buy the new machines from the
appellants and lease them back to K.G. at a rent which would over a
period of vears cover the purchase price. Twelve supposedly new
machines were invoiced (o the respondents by the appellants at £16.000
cach and in part payment the respondents accepied 24 bills of exchange
totalling £173,568, payable in pairs at three monthly intervals at Barclays
Bank, Fenchurch Street in London berween March 31, 1973 and Decem-
ber 31, 1975, The oral agreement for the sale of these machines contained
no arbitration clause.

The first six of the 24 bills were honoured on maturity, but on
December 21, 1973, the respondents informed the appellants that none
of the remaiming bills would be met. K.G."s busingis was by then col-
lnpsing and indeed K.G. became hopelessly insolvent in March of 1973,
Mr. Paul Burg, the son of one of the directors and co-owners of the
appellants, was dismissed from his position as a director; he had been
responsible for the day-to-day management of BnltediKingtiom was

alieged by the respondents to be due to the minrpqhggé A tgff Desiness
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by Mr. Paul Burg in connivance with the appel that large quan-

tities of the goods manufactured by K.G.
considerably less than ball their market
from the appeflants at about one-third
Germany to the great benefit of the
In addition it was alleged by the ¢
aew machines sold to them by
second-hand, in genérally poor and worth substantially less
than half the price st which charged to the respondents.

In April 1974, arbilratj r ings were launched in Cermany by
K.G. claiming DM. 2 milli mages against the appellans for the loss
it had suffered on ac he malpractices of the appellants and Mr.
Paul Burg to whi just referred. The respondents owned by far
'8 capital which had formerely heen held in
trust for them JG.T. This arbitration, to which the respondents
were joined imants, in May 1975 has, 1 onderstand. reached
an adva and should be concluded reasopably soon. If K.G.
and the ents are sweeesslul and are awarded the amount clatmed
in the’ar ion, this sum would far exceed the total of the amount due

ills of exchange which the respondents have refused to meet.

“%&u the arbitration proceedings were commenced against the appel-
four of the bills of exchange accepied by the respondents and
tl:lt alling just on E30,000 had matured and the rl:ipuud:rm had refused

o meet them. The appeilants, however, wailed for over six months afier
:h: launching of the arbitration proceedings before ksuing the writ
in the present action. Later they commenced further actions in respect
of the remaining bills which will follow the result of the present action.

The appellants” application for a stay s mode under seetion | of the
Artitration Act 1975, This section makes it plain that since the arbitra-
tion agreement uwpon which the respondents rely is obviously not a
domestic arbitration agreement, then, if the action is * in respect of any
matter agresd 1o be referred ™ the court is obliged fo stay the action
“unless [the court is] satisfied that | . . there B not in fact any dispute
between the parties with regard to the matter agreed to be referred. .

My Lords, it is conceded that the agreements of 1970 and 1972 res-
pectively are both governcd by German faw nor is there any doubt that
the hills of exchange are governed by English law. This last point is,
however, of little imporiance since according to the evidence of the two
experts in German law, English and German law are substantially the
same w0 far a5 bills of exchange are concemned.

As [ have indicated earlier, under the arbitration opreement the
matters agreed to be referred are all disputes between the parinership
and the partners and among the partners arising from or occasipned by
the partnership relationship. In my opinion these matters include claims
on the bills of exchange. The language of the arbitration agreement is
very wide. The appellants however contend in effect that the arbitration
agreement should be read as r:Fernn; to *“all disputes excepting tlmu
relating to claims on bills of exchange.™

In construing a contract governed by foreign law our courts must
obiam

* evidence of any foreign law applicable to the case; and . . . evi-

dence of any peculiar rules of constYRifEd q'( dofy rules exist,
the o ) With thi i

by P W s TS g5 o O gt Interpret

the appellants &t
varn was boughi
iis market price in
but to the ruin of K.G.
rés that six of the supposedly
[lants as new were in fact
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A the contract itself on ordinary principles of construction.” ] W,
Phillipps (1863) 10 HL.Cas. 624, 633, per Lord

Two exceptionally learned and experienced Germag gave the

required evidence about German law, unfortunately affidavit. 1

say unfortunately because it is extremely difficult mersly from reading

documents without any opportunity of asking gu 8, 1o decide which

g of the two versions (when they conflict) is ferred. The Court
of Appeal preferred the evidence of 1 ndenis’ witness, Pro-
fessor Heldrich. The learned  judpe the evidence of the

ellants® witness, Dr. Jacques. vertheless both the Court of
wpcal and the leafhed  judg to the firm conclusion
that this arbitration clause  QWd-dpot exclude disputes relating
1o claims on bills of exchangs pee with that view, sspecially as the
conlrary view involves writing e arbitration agreement words which
are not there and which b i i
if there is any dispute

them arising from or occasioned by the
ing a claim on a bill of exchange. | do not
many are, as & rule, any keener than pariners
in England to ispute of any kind between them forced into open
= ; t is why the arbitration asgreement s formulsted In

whether an arbitration clause covers a dispute arsing from
o bill of exchange—and these were both cited and analysed by
witnesses. The first was a decision of the Imperial Supreme
in 1909 (R.G.Z. 71, 14) which upheld the defendants’ plea that the
tiffs’ claim under a bill of exchange fell within the arbitration classe in
partnership agreement. In that case the three parties (o the asresment,
in order (o raise money for the parmership, drew a bill on themselves and
dccepted it and then negotated it at a bank. The plaintiff paid the bill on
sturity and the bank endorsed it to him. He then sued one of the other
partners on the bill but the court held that be was prevented by the
F arbitration clause in the partnership agreement from suing on the bill and
that the dispute should go to arbitration. The second case was decided by
the Federal Supreme Court in 1924 (Hans. R.Z. 767). This concerned the
scope of an arbitmtion clause in a comtract of mle between Hamburg
merchants and raised the question whether a claim on & bill accepted by a
buyer in payment for goods bought by him fell within the arbitration clause
G in the contract of sale. The court held that it did not and that this clause
related only 1o such questions as the quality of the goods. their delivery and
the like. It is not altogether plain whether or not the court, apart from
the construction of the arbitration clause, relied on the custom of Hamburg
mefchanis or mercantile custom in general. Nor does it matter, [ do not
believe that these cases conflict nor that there is any need to choose between
them. Much must have depended on the actual wording of the clauses of
H which we know little if anything. The first decision concerned an arbitra-
oo agreement between partners which for the reasons | have already
'-“d'ﬂlﬁi wauld be likely to be construed liberally so as tn cover all claims
including claims on bills of exchange. The second decision concerned an
arbitration clause in a commercial contract 1o which different considerations
may well apply. "
For myself, | do not think that there is much, if any, real difference
between the relevant evidence given by one expert Wilnéedulinge ommer.

Page 13 of 21
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The relevant evidence is confined 1w German
and any peculiar rules of construction @
be remembered that it is for our courts agd™ng
the relevant arbitration agreement on o
(Di Sora v, Phillippr, 10 H.L.Cas. 634).
each witness's evidence (as often
with expounding his own inte i
I agree that Dr. Jagues
from text books of und

E}) [1%77]
gw applicable to the case
@ by that lasw. [t must
or the experts to interpret
principles of construction

ut in his evidence, verbatim, citations
rity which I have read and re-read

as [ am sure the Court o and the learned judee did. 1 confess
that these cilations eed to convinge me just as they failed fo convince
the Court of A learned judge that the arbitration agresment
in the present aot cover claims on bills of exchange, I would
poind out wins all relate o arbitration agreements in general or

between me . MNone of them touches upon arbitration agreements
betwesn Stranz, Werhrelpeserz Kommentar [Commeniary o
the B xeharnpe Ordimance], 13th ed, ustes the general principle :
o arhitration clouse . . . extends to obligations under bills of
xghange . . . is a question of interpretation in each case.” He then goes

¥ that in the case of an arbitration clause in a commercial contrac:
sale of goods between merchants it canmot, if there is any

bt, be assumed that (the) clause . . . applies to claims under bills
accepted i pavment for the poods sold”™ Bawmbach-Schweb Schieds-
gerichtsbarkeir [ Arbitrarion], Ind, ed. (19600, says muoch the same at
p. 79: “The mtention (o submit the claim under the bill of exchange to
arbitranion ., . . must, panicularly in the case of merchants, be manifest in
order o justify the defence.™ Schinke in Day Schicdsgerichisverfahiren
fach dem heuwrigen dewtschen Reche | Arbitration Procedure in Modern
German Law], 2nd. ed, (1954), in connection with the 1924 decision writes
at pp. 97, 98: " There will be few, il any, arbitration agreements, which
hereafter will be held to be applicable to claims under bills of exchange.”
In my opinion, amongst the few, there will be arbitration agreemsents
belwesn partners.

Since there was no evidence to the contrary, | must assume that German
hwuﬂtmu&ﬂuﬁhw:nm-rmgdumm&ﬂmm
felations between partners inter se

My Lords, it has been argued on behalf of the appellants that (a) there
is mo dispute in relation to the bills because the respondents have no defence
arising from or occasioned by the claim made in respect of them and (b
that cven if there is a dispute. it did nor arise from nor was it occasioned
by the partnership relationship.

I agree that there is no defence to the bills. since the only possible
defence (which is not relisd on by the respoadents) coubd be that their
acceptance had been procured by frawd. duress or for a consideration
which had failed and because the damages claimed in the arbitration arc
unliguidated damages and such damages cannot be set off against a claim
on the bills of exchange: fames Lamont & Co, Lid, v. Hyland Lid [I‘?iﬂ]
1 KB. 385

The courts however certainly have a discretion to stay the execution of a
judgment: see R.5.C, Ord, XIV, r. 3 (2. This discretion s rarely exercisen
mﬂ::m:uh.:lnmmahlllufun.hugznu: in exceptional cases, The
appellants dispute that there is any [0 sigy : ion of a wdgmen:
on & bill of exchange althoush m Py for summan
judement which they could lu\'e done at :Ragaﬁmmi D service of the
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writ in early 1975 until the judgment of the Court given on
Apnl B, 1976,

Although, in my view, there s no defence to there is, in my

view, a wery real dispute in relation fo them. Tha appellants were saying
that they should obtain payment of the bills foe. The respondenis’
contention was that it would be a great hjnﬁtﬁ:j were forced to pay
up when they had a stropg prima fack the appellants, by the
grossest breach of good faith, have them out of & considerably
larger sum than the total amount ; moreover this issue is about
o be decided by the Anal aw arbitration tribunal in Germany
which has already made its intesim wward.

The respondents were effect that if the circumstances of this
case were not excepiional, o imagine any rhat could be and
that accordingly if the apg obtained judgment in this country, that
i LN possibly on terms as to payment into coust)
until :Lfttr their crose-ton againgt the appellants had been decided; and

i 1 that our courts would allow the judpment to be

axecuted a t gn respondents who it might well tum out had been
chented sums of money by their partners the English appellnnis.
T'hl: a this,

to me that whichever party is right or wrong, this is a
whin the meaning of that word in the arbitration agreement subject
@:" out of or being occasioned by the partnership relationship
the respondents and the appeliants.
would add that [ naturally recognise that bills are generally regarded
ihl:quwnl:utn[mm:qmd the courts do not, save in special cir-
cumstances, stay o judgment on a bill even if the direct parties o it are
the sole parties to the action; and certainly there could be oo question of a
stay if the bills had been discounted and the holders in due course were
the plaintiffs in the action. In the special circumstances alleged in this
case, however, [ hardly think that if this action was allowed to proceed,
there would be any alarm or surprise in the City of London if the judgment
which the appellants might obtain oa the bills were stayed pending the trial
of the counterclaim which would have to be delivered were the order of the
mester and the trial judge to be restored. For the counterclaim to be fought
in London would be a great waste of time and money since the issues in
this counterclaim would be the same as those which over a long period
have been investigated by the German arbitration tribunal whose final
award is now being awaited,

It is obvious that the only reason why the respondents bought the
machinery from the appellants was for the purpose of the joint venture
which they had arranged. At the time of the purchase, the K.G. partnership
wias in existence for the purpose of opemating the joint venture of the
respondents and the appellants. The appellants were partners in K.G. and
the respondents had contributed by far the larpest share of the partnership
capital (held in trust for them by R.G.T. who were partners in K.G).
Moreowver, the respondents had leased the machinery to K.G. which obvi-
otsly they had bought and the appellants had sold for the benefit of that
parinership. At the time the dispute arose, the respondents had become
partners in K.G. Looking at the realities of the situation, I find it impossibie
lﬂhﬂldlhill!:dmpﬂtum:mﬂdmdmmﬂmmdbyuylhﬂgﬂhﬁ
than the parnership relationship between the respordRitech
Accordingly, in my opimion, quite apart from authPgigahtSiop@e falls
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fairly and squarely within the arbitration
be staved. This conclusion however is also
I reffer to Russell v. Pellegrini, 6 E, & B,
8 claim on a bl of exchange but a clai A
mamm:mummfwdﬂmqudm

them by the vessel's unsenworthi charter contained the following

!-tll:t,ﬁl:h:rmpn detail the same shall be referred for

- " @)
“ Should any differen x lon arise between parties to this con-

arbitration |
In my opinion Lha%” real distinction between the words * difference of

ppinwon ~ in tha d the ward “ dispute ™ in the present case. If A
who is sued b . 1 agree that I may have no defence to your claim
in law, that you have no defence to mine and | do not think
it right ild pay you before you pay me; and | will pot do iL"

stitute equally “ 2 dispute ™ and " a difference of opinion
B) either in principle or detail ™7
for freight has the following characteristic (vital 1o this case)
the same as that of o claim on a bill of exchange: & cross-clyim
squidnted damages cannot be set off or sst up against the claim or n
v way operate as o defence to it Daldn v, Oxley (1864) 15 CBNS
bd; Mever v. Dreseer (1884) 16 CBNS. 646, There are, of course,
numerous differences between bills and freight, bui none relevant 1o this
appeal, &2 a bill is a negotiable instrument but this is irrslevant to a claim
by one of the immediate parties to the bill against the other. In Russell v.
Pellegrind, & E. & B. 1020, the charterers obiained a stay of the action
brought by the owners and an order for the owner's claim and the
charierers’ cross-claim to be referred to arbitration. 1 will not repeat the
passage in Lord Campbell’s judgment, with which [ entirely agree, since it s
recited in the judgment of Lord Denning MLE. [ think the whole case was
also put very apily by Erle ], when he said, at pp, 1029-1030:
“The shipowner says, pay me my monthly freight. The other says,
first pay me my damages. *On no’, says the shipowner . . . " thess
are unliguidated damages, and cannot be st off . The charerer
mays in reply, ' T am clearly of the opinion that under this coniract
I ought not to pay you Ul you pay me: and, if you are of a different
ppinton, | claim o have that mater referred”. He s summoned
inte the Bankrupicy Court; and there he says, * That s my defence ",
The commissioner says, most properly, " That is no defence in a
court of law *. ° Well ", savs the merchant. " that s the precise reason
why I want a reference insicad of an action at law. Is it not an honest
difference of opinion within the meaning of our agreement? " MNow,
in my opinkon it is, and the case is within the letter and spint of the
Act:...”

It was pointed out in the Court of Appeal that the Common Law
Procedure Act 1854, section 11, does ot dilfer materlly from the
Arhitration Act of 1975, section 1 {1} save that in the Act of 1854 the coun
had a discretion as to whether it should refer whereas under the Act of
1975 there i3 no such discretion in relation o a non-domestic arbitratior
agreement. [ agree with Stephenson L United Kingdom74] 2 Lioyd"
Rep. 155, 161: Page 16 of 21
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* The more [ study the different reports of Russell’ harder

I find it to resist the common sense behind them, applying

what i3 said by the judges in that case (o this

I also agree with Bridge L.J. when he says, at p D
“If it was . . . right to give the statutg of\NIES4 a large and liberal
comstruction, in my judgment it is, 2 n'ghlr.udumwh:u
consiruing section 1 (1) of the Act .hr.mng. in mind that this
is an Act to give cffect in our aw to the New York Con-

vention on the Recognition nrnnn:nl of Foreign Arbitral
Awards.”

If. as [ think, Russell v.
in 1856, nothing has hap

ni, & E. & B, 1020 was rightly decided
meantime o0 make the decision any
less valid oow than it Y That case was [ollowed in Seligmann v,
Le Boutillier (1866) L. . 6Bl by a court consisting of Erle CJ.,
Willes, Byles and Smith JJ. Authorities of such fmpeccable
lineags cannot li swepl aside.

[ am cannot agree that they should be regarded as in-
ey have not been referred to in Scrutton on Charter-
. Carriage of Goods by Sea, or Russell on Arbitration,
mnd:mmpu-rtndc‘.a.ﬂ A case which in essence tums upon
udgment should be stayed pending the tral of a cross-claim
discretion and marely gets beyond the judge m chambers and,
. Is quite properly seldom if ever,
do not attach any importance to the fact that in Russell v, Pellegriag,

E. & B. 1020, the plaintiffs’ claim for hire and the defendants’ claim for
damages arose out of the same contract which confained the arbitration
clause (with which I have already dealt) whereas in the present case the
Bill naturally comtained oo arbitration clause, nor, as [ kave pointed out,
did the contract of sale. The arbitration clayse in the present case is to
be found in the arbitration agreement and parnership agreement which
for the reasons [ have ventured to explain, is, in my view, vitally connected
with the sale and the dispute between the parties,

The dispute of course concerns the bills, but in this respect only. for no
questionr of set-off arises: it is a dispute as to whether a judgment on the
bills would be stayed until after the cross-claim by the respondents for
damages has been decided viz, should the respondents be obliged o pay
up on the bills now. The respondents contend that the count would in its
discretion stay execution of the judgment on the claim. The appellants
dispute this.

For the reasons [ have already indicated, | am satisfied that this dispute
comes within the arbitration agreement. In those circumstances the Court
of Appeal was, in my view, right in concluding that it was obliged to sty
the action. In any event it is probably in the interests of both parties that
the whole matter should be referred (o the arbitration tribunal which is now
dealing with the cross-claim. It would be a waste of time and mongy il the
claim as at present before the (ribunal in Germany should have to be
relitigated as a counter-claim in the procesdings in this country,

My Lords, [ would d-i:um's:i this appeal.

Lomp Fessem oF TurLysertos, My Lords, [ have had the advaniage
of reading in draft the speech of my noble lnuﬂﬂﬂddf"lﬁdﬂmlﬂ#
Wilberforce, and [ entirely agree with it | wmhpagdd]?r@j‘;ﬂblﬂ
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that, notwith-

Laed Froser
of Taltrhaline
:mmimtm:mpham:meutrhnrmmu
standing the obvious mmrr.mzrn:nnthl\'mg ims between the
dealt with together in the German arbifition, the stay of English pro-
ge- ' gs should be refused.

i he respondents claim that the e 25 begun by the appellants
in the English count should be sta use they are ™ in respect of [a]

section 1 (1) of the Arbitrati 75 applies. There is no doubt that the
arbitration agreement reli by the respondents is not a * domestic
arbitration agresment “«Jn sense of section | (2) of the Act. It is
therefore one to whi on | may apply and the questinn is whether the
English procesedin in respect of a matter agreed to be referred. In my
opinion they are in respect of a claim on bills of exchange
and 1 do not the arbitration agreement applies 1o such a claim.

The arbitrgsd® agreement is contained in clause 18 of the pannership
agrecmen January 20, 1970, read together with the separate docu-
ment :h 20, 1972, It has o be construed according to German
have had the henefit of evidence on affidavit from two eminent
lawyers. They were in agreement that bills of exchunge occupy a
place in German procedural law but they disagresd on the guestion
the fact that the appellants are suing on bills of exchange
pled by the respondents is of significance for the applicability of the
arbitration agreement. Dr. Jagues, whose evidence was produced by the
appellants, thought that it was, and Professor Heldrich for the respondent:
thought not.

Professor Heldrich's opinion oo this matter started from the propositior
that there is no general presumption either that an arbitration clause i
applicable to claims on bills of exchange or that it is excluded, and that the
clause itself, the mtention of the parties as expressed elsewhere and the
other surrounding circumstances are decisive. Professor Heldrich referrec
o certain German fextbooks as authorities in suppon of that proposition
Dr. Jaques in reply expressed the view that some of thess textbooks
although compendious and convenient works, did oot consider the matter b
depth (and his view on that point was not controvieried by Professor Held
rich). Dr. Jagues quoted passages from two works which he regarded a
the most authoritative on this subject, namely, Baunbach-Schwab Schied:
perichisharkelt [ Arbitration], 2nd ed. (1 and Stranz, Wechselgeset
Kommentar [Commentary on the Bills of Exchange Ovrdinance], 13th e
The gquotation from the latter work includes this sentence :

= In the case of bills given by merchants in payment of the price ©
gmds:lumdthmunnr doubt, be assumed that a clause pro
viding for submission of disputes to arbitration applies to dul:ru unde
the bifls."
The bills refied upon by the appellants here were given as part of the pric
of machines bought by them from the appellants. The quotation from th
former work includes this sentence:
.+ . the intention o submit the claim wnder the bill of exchang
to the arbitration prococdings must, particuarly in the case of me
chants, be manifest in order to justify the defence.”

Diher authorities o the same efect are mmtu:ln:d |.|'I the speech of m

noble and learmed friend, Lord Wilberf, h my opinic
Dr. ]ithumldenﬂﬂdhutmw.
Heldrich, to the effect that age 18 of21
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sprption that businessmen neither wish nor ills of exchange
to be taken into arbitration.™

73

| W R Sova (Jersey ) Knit v, Kammgars Spinnerei (HL(E.) ul-;"". "l""l'l :

A “a wvery plain manifestation of inention o ext %&M
clause to claims under bills of exchange is rebut rhe pre-

In the present case it is quite clear that the dwbitsation clause does not
contain & plain manifestation to that effect, \ASSordingly, unless there is
B some special reason, arising from the i pr* of the parties or the cr-
cumstances of this case, 10 make the arhitratian clause applicable o claims

an the bills it will oot do o,
Professor Heldnch's view is
fzct that this arbitration
shall assume in favour of
as applying 1o dispuics be

c partnership and one
opinion that * i

pecuil feason is (o be found in the
part of a partnership agreement. |
dents that the clause is (o be construed
., a5 well as to those between the
panners, Professor Heldrich expresses the
riance is attached o an arbitration clause agreed

than to am arbitration agreement concluded

merely on the of an exchange relationship, as for example a
sale™ He d it any authonty for that proposition but he refies
upon it o i and reconcile two decisions of the Reichsgericht in 1909

D and 192 vely—RG of 24,1909, RGZ 71, 14, and RG of 18.8.1925,
v 79, Mo, 57, The question in both cases was whether an

arb use was applicable 1o a dispute upon bills of exchange; in the

the dispute arose between pariners, in the laner berwesn a
and purchaser. Having considersed the explanations of these twao
by Professor Heldrich and Dr. Jaques as carefully as [ can, together
ith a translation of the report in the former case, [ come to the opinion
with the greatest respect 10 Professor Heldrich that it s far from clear that
the distinction between them depends upon the fact of the former dispute
having arisen betwesn partners. He does not refer to any passape in the
textbooks supgesting that as the ground of distinction, and it appears 1o me
that the explanation suggested by Dr. Jaques is more satisfactory; that is
that in the 1909 case the bill of exchange had already served its purpose
F and the dispute was only concerned with the right of one partner to have
a contribution from his co-partner. The result is that, in my opinion, there
5 nothihg special about the intention of the parties or the surrounding
cfcumstances in the present case (o lend 10 an unusually wide construction
of the arbitration agreement, and it is not applicable o the present claims
on thess bills,

G | bave the gremtest doubt whether the appellants’ claim on the bills,
assuming i favour of the respondents that there i a " dispute,” Is a
" dispute arising from the partmership relationship or occasioned by [or
i connection with] the partpership relationship.” At the time when the
bills were acoepted by the respondents and when the underlying contract
of sale of the machines was made (December 1972—January 1973) the
respondents were oot partners in the partnership referred o in claose 18
H of the parmership agreement. They were * beneficiaries "—see clauses 4 (5)
and 14 (4). They subsequently became partners on February I8, 1973, by
assignment from the R.T.G., but the R.T.G. had nothing to do with the sale
of machines or the acceptance of the bills of exchange and rhe assignment
from them did not carry or Include any right or claim in relation to those
masters, But it is not nocessary (o express a concluded opinion upon this

point. United Kingdom
I cannot uscfully add anything 1o what my noble Pajgleatgbfrzed on
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app:lh.nu claim on the bills,
[ would allow the appeal.

Lorp RusseLt ofF KILLOWEM
under the Arblirntion Aci 1975
precedent to an application
plaindiff by its writs on theill
aguinst the defendant i
arbitration. This
his sianding 1o ap
section does not

%, the question in this appeal
o me 1o be whether the condition
is satisfied : and that is whether the
exchange commenced legal proceedings
of any matter agreed o be referred ™ 1o
own by the defendant in order o establish
stay a.nu:l unless it is established the rest of the
consideration,

Was there in this case an sgreement taking effect between the
plaintiff an endant to refer to arbitration the matter af Hability of
the defe he plaintiff under the bills of exchange?

to assume that the effect of the 1972 documents was to
18 of the partnership agreement read as though it referred (as
inion taken by itsell it did not) o dispuies bebween pariner and
: though whether, short of our notions of rectification based upon
971 recital, that is right T venture (o doubt. T am prepared to assume
ithout deciding) that the defendant succesded in 1973 from the mmstes
company to the latter’s complaint as trustee for the defendant (and others)
asseried against the plaintiff pariner: though [ find it difficalt to hold that
this process of succession has any relevance o o guestion or matter—the
defendant™s lability under the bills of exchanpe—which was no concemn
at all of the trusiee partner.

Be that as it may, and making every assumption in favour of the
defendant, the gquestion remains whether on the evidence of German law,
the arbitration clause |8 embraces the guestion (the * maitter ™ within the
Arbitration Act) of liability under the bills of exchange. [ am in entire
agreement with my noble and learned friend, Lord Wilberforce, i his
analysis of the evidence of German law on this point. The fact that illness
of the plaintilTs expert witness prevented his cross-examination does not
detract from the fact that his potent exiracts from German works of
authority were in no wise challenged as such by the defendant’s expert
withess in his subsequent affidavit. | conclude therefore that on the
evidence of German law there is no ground established for any attitude
other than that of English law to the question of the applicability of an
arbitration clause (o claims under bills of exchange accepted by a purchaser.

This, my Lords, brings me o a consideration of English law in rela-
tion to such hills of exchange. It i5 in my opinion well established that
a claim for unliquidated damages under a contract for sale is no defence
to & claim under a bill of exchange accepted by the purchaser: nor i
it available as set-off or counterclaim. This is a degp rooted concept ol
English commercial [aw, A vendor and purchaser who agree upon paw
ment by ascceptance of bills of exchange do so not simply upon the
basis that credit is given to the purchaser so that the vendor must ir
due course sue for the prce under the contract of sale. The Wil i insel
a contract separate from the contract of sale. [is purpose i3 not merel
10 serve as a negotiable instrument, it s also te avoid postponement o

the purchaser’s liability to the vendor higppldde i grounde.
upon some allegation of failure in some Izi%gr or under th
underiving contract. unless it be toml o T ial Ffailure o
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consideration. [t is conceivable in theory thai an arbitr use in an
underlying contract of sale should sufficiently cl ce liability

under a bill of exchange, though it is not ensy
inconsistent with the nature and function of suc
ground whatever in English law for attn
partnership agreement—nor isell even an

such polency.
I conclude therefore that in Eng]h@
unless the German law were sh d

not established that the plainti
“in respect of a matter a

It was argued that the il W, Pellegrini, 6§ E & B, 1020 was
persuasive authonty at nalogy, that the claims under the bills
af exchange should be rafe to arbitration together with the cross-
claims of the defendagi at case concerned freight. It was contended
that since in thateeasd the freight claim was stayed for arbitration

which would be applicable
E’ iferent) the defendant has
tions on the hills of exchange are

erred.™

together with uidated cross-claims for damage to cargo, and since
a claim to thared at least in some measure the sanctity of a
claim unde T of exchange, the same decision should be reached in
the instaft But it is first to be ocbscrved that in that case it

¢ in suing for freight due to assert and rely upon the very
he chamerpariy—that contained the arbitration clause: where

wias
the bill of exchange operates as o contract in its own right and
s not necessary for the plaintif to assert the underlying coniract

l& of the machines, Iet alone the partnership agreement containing
the arbitration clause.

But, my Lords, I do not merely rely uwpon that distinction, because 1
do not consider that Russell v. Pellegrini should be followed even in a
freight case: the stay of proceedings in order that arbitration might pro-
ceed in order to find * where lay the balance ™ between the freight dus
and the amount of the unquantified cross-claim for damage to cargo is
sell-evidently contrary to the well estabished principle of our commercial
law that liability to produce freight due is not to be postponed by the
assertion of such cross-claims.

T|1.E1.‘E. were in this appeal other points argued of which I need only
mention two,

The first waa whether the defendant was from the outset of the
parinership agreement what was labelled in evidence of German law an
* internal periner ™: but whatever the rights and wrongs of that gues-
Honm it is guite impossible to inerpret clause 13 as embracing the
defendant as a partner from the outset: the agreement distinguished
quite clenrly o “ partner ™ from a " beneficiary ™ such as the defendant
The sécond such point was the argument that the law of the bills of
exchange was, under the Bills of Exchange Act, German law because
their acceplance was notified in Germany: the shorfest answer to that
argument (s that it was not: there was no notification unul receipt of
the letter relied upon in London,

Accordingly, | agree that the appeal must be allowed.

Appeal allowed,
Salicitors: Herberr Smith & Co.; Nerbert Oppenkeimer, Nathan &
Vandyk, United Kingdom
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