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The Lowdon Explarer, [1071] 1 Llowd’s Rep.
531 of the * legtimate last vovage ™, For
example, in the case of The Miors, [1975]
1 Lioyd's Rep, 115, to which Lord Denning,

M.R., has referred. the Conrt scems to have |

COURT OF AFPEAL
| Apr. 2, 5, 6, 7 and B, 1978

e T T

pssmmed without, as far as one can tell, the -'t
point having been argued, that the last HOVA (JERSEY} ENIT L !
voyage to be considered in asking the . K :
guestion whether it was legitimate or aot. EANNGARN SPINMEREY H , A ATIY e
was the round (clp from Europe to the T 4 3
River Plate, ealling at a number of ports, Baofore Lord DENwD s :
and back To a port within the redelivery Lord Justice STerntyson and -
roage. i
In some cases | can well soe that nice %
and difficult questions might arise as to k
what was 'pmrr]ftuhu regarded a3 the | b g
last voyage. should supposs that that | {
guestion, if ralsed. woold be o mixed gues- -
ton of fact and law, ond perhaps pre- il H 7
dominantiy a guestion of faet. But in the !
instant case it seems ﬁmm’h:uﬂln:hnr :
beyond a peradventure arbitrators b0, he English plaintifs snd the i %
were right to have regacd to the voysge defendania eatered nio 3 parner- ]
which began when the Dewnocritos wal sear agreement whereby the ploineifls wers |
from Pumes Arenas to Part Aarther ia T smpply the defendants with knitting §
in order to load her last curoo. for the partnership operations in il
sea that there would Be any carlier Germany. The agresment provided [inter alia) .,
mmrmﬁnne&uﬁmmﬁmh 1-"'"-”_ —— | B
regard on the facts of this case dispuies arising ] ip a3
say that the last voyage began az IeT relntsonship . . . I be ed by the k-
paint. | agres that the “Q. be Arbiiration Tribupal provided for m 2 E
Order: Appeal dis ith posis Furiher by the scparnio document dased :
frp:[rl' to appeal fo Hrmm@ﬂ:h refirsed.] Mar, 30, it was provided that 4
+ = « A0 Arbilzation Tribiinal shall resalve
{ npen oll disputes between the pavtncnaip _
$ and the partmess or pmosg the panieers ! -
zrmmg from the paneership relatonship R
a7 io which such relaonihip shall give sies FES
@ ln December, 1972, the piaintils sold 13 B
machines to the defendsnis and received 24 ;
bills of exchange, for s toml value of I
£171 358, mamring at dates between March, o

1971, and Detember, 1975 The delendanrs
bhonogred the fizst six bills bl cefosed to
haomoair the Bills which fell duws im Decensber,
1973, and therealier, on ihe pround that the
hills haid Been obtoined by froud or some
dther means canstifuting a3 crimina! offepce
in both Germany and England,

In e of the arbitration clsuse, the
el nniy commenesd arhifranhoen profecdings
in Ciermany and [ Febroary, 975, the
arhltralor m.-.:lu_ i 'mlnnm_ award holding
thot the arbitration proccedinpgs wore o be
construed by Germon law: that they covernsd
|  all the dispuies mcluding the clzims on the
bills of exchange and 1hat they (the Arhitm-
tors) would dea| with ikem in the cousse of
the arbitralion.

In Movember, 1974, the phaletifs isnsed
5 writ [or service ool of the jurisdiction on

b i
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[1976] Vo, J)

Mova {Jersey)

v. Kamagara

the efemdants claming poyment af the bills
of ewhange which bad maiered  betwsen
December, 1978, amd July, 1504

The defendants embered o conditiomal
sppearanes sn the English action aod
[ an order thatl the achion be ood
1B the clasma on the bl be dealt with
it ihe (aerman arbifratson,

i Held, by Bmistow, I, thai ks
Mamer's refumal o onder 2 under 1, 4
of the Arbutratea  Acr, 105 would be

upheld.
(}n appeal by the defendapts,

Held, by CA, (Losd DNoosasg, MLE.,
Sreriensns and Bromer, LJLL that (1) uvnder
| A | [I?ﬂflthHﬂumMIﬂLlht
Court was bousd o s if
ibere was ony  dispisle mnli:r
ngresd to be T:E:m:d (e p 1!!, ml. | H

IIJHLnu'nlndwm =3 v wheiher or
oot the bills should be pald =nd if be
arkitranian  clauss siach Il.i:l{h.ltl it
had 1o be referred 10 arinismtion even i the
claim was on hifls of exchange !,:'ﬂ']l..u-ﬂ
cols, | pod 35 p 063, cole | mnd 3);

(3 the srbizmton clame :mh:nﬂ
matiers which ks defendants soughs
pad any cloims agai ]
bills o

ap
by ihe plziotiffe on
all being clusms srsing om o
ship relatonship (see po 160,

ool. 27 p 163, col 3);

{4} in the ci sction
cn the bille would be d the whods
imabier  deabt  wlth arbitrasors &0
Germaoy (fee p i e 16, col XL

Appeal zlle

10—

d Mastermans Bank v. Leighton,
) LR. 3 Ex. J6;

enburger
[1967] 1
Llayd's Rep. 387

Brown, Shipley & Ca, I.tﬂ_ v. Alicis Hoslery
Lid, {CA) [1988] 1 Lloyd's Rep. 66E:

ifecnriksens Rederl AJS v. T.HE, Rolimpex
A (19731 2 Lloyd®s Rep, 333; [1914]
il s 5 5

f amaat (Tames) & Co. Ltd, v Hyland Lid,,
fC A [1950] | KB, 585

Posmell v. Pellegrini. (1836) 6 E. & B. 1020;

svxa nf Bond Sirect Lid. v Avalon Promo-
tinms Lid., fC.A,) [1972] 2 QB 335;

seligmann v. Lo Doutillier, (18668) [.R. ]
C.P. 681

Warwick v Nairm, (1855 LR. 10 Ex. 762

This was an :lpp:nl by the defendants,
Konngarn Spianerey CombH. a German
company, from the decisi Mr. Justice
Bristow upholding the refuzal to
stay an English a
plaintiffs, Nova (Jerse

of six bills of hich hod been
dishonoured by defendsnts. The
defendants arhitration proceed-
ings In Vo and wanted all the
questions d in those proceedings.

idants  submitted
= appeal were thatz—

BT
i g leamed Jodge was wrong In
; mt the gribmitsion to arbltration
sagpined in the partnership ement
u-i 20th January 1970 and/or the arhitra-

the partners

that the

(2} The learned Ju was wrong in
regarding Clawgse 18 af the said partnership
agropment 88 evineisg an  usambigoows
i'u.u:ul:lm to cover disputes between the

firm on the one hand and one
ﬂ:' maore the partners on the other hand,
to the exclusion of disputes betwesn
pariners.

(¥} The lzamed ]ndu;l wWis Wrong to treat
subsegquent conduct s uE an admieghle
guide in the constructon 4 commereial
agreement under German law oaly in
clrcumatansps where the agreement by itself
would fall to be regarded as ambiguous.

{#) The leprned Judes ought to have con-
gtrued the partnesship agreement dated
20th January 1970 in the light of (o) the
arbitration agreement dated 20th March
1972: (b} the nbzence of aoy suggestion
prior to the commencement of these pro-
ceedings that the sald arbitration agreement
contained any error; and ought to have held
that the pariners by the sabd submission 1o
arbitration had unambiguously agreed to
submit disputes between partners to arbitra-
tion, as well as dispuies betwesn the firm
itself ond one or more partners,

(3} Alteraatively the learncd Judge should
have treated the arbitration agreement dated
20th March 1972 as varying or expanding
the nature of the disputes subjoect to lub-
mission to grhitration, in such a way as to

Umted Krﬁgddm, x
-+ Page20f10
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Lord DExxonG, M.R 1_

Nova (Jersey) v. Konngars

[1978] Yor. 2

render  subject o arbitration dispuotes
befween parineTs

{6} The Fearmed Judge ought, oa the
evidence of fact and of law, to have
ety Teviviog panebly St o
slationship invalving ties
good faith andlac (b) the a on of
the mald submission to :rhl.mﬂm as
between the Plaintiffs and nts at all
material times prior o, as well as after
~4th February Igﬂ.

i1 The learncd Judge was wrong
rreatiag German low as prohibiting the
recopnition of the Hl.ll:ﬂ:lﬂ:nf.ﬂl-ﬂll
seintionghip, and of the application af the
said submission to arbitration, as between
the Plaintifs and Defendants,

14) In o far as the evidence of Professor
Hzldrich and of Dr. Jogues herein differs,
g learned Judge was wrong to prefer the

rtar ond/or ought to have the
former as more sutharitative undes Germon
Low and)or more persnasive.

(%) The learned Judse ousht to have
at the matters in Jispufe
‘m2 parties bave bezn or have b
2 be submitted to arbitration §
iad that the resent proceedi
smaved OCooT

The plaintifs contend
af the l=armed Judge sha
the following additiop

“i1) There is &g P
-artes within the m aning of section #(2) of
N 15950, the Plaintiffs’

B

fifary to the Plaintiffs'
P there is a dispule beiween the
e Nech ool ) B parinaii
it occasi the ip
:tshlp referred to in the arbitration

w15 of enchange.”

@ )y On its true construction the arbitra-.
$ +m cliuse does not extend to cliims on

Mr. Jokn Witmers, 0.C.. and Mr. Jonathan
dance [instrocted by Messes. Herbert
“meenheimer, Nothan and Yaadyk) for the
roaitunt defendants; Sir Toha Foster, Q.C.,
wnd Mr. David Donaldson (instrocted by
Vismrs Herbert Smith & Co) for the
=phndent plaintifls.

The further fscts are steted in the
wizment of Lord Deaning, M.R.

IUBGMENT

re locked in combar, Emh,?ﬁ“
& o ET
German, Both are manufacturers of ::umud
farmenis.
In 1970, they became agse
venture in Germany as pa
supplied i

German arbitration. On this one
simply whether or not there sho be a
stay, we have spent the last fve days. Much

has been spent on lawvers
and on German lawyers, m per s
been read and reread sim fmmrhilm-

grips with the meal dispute. It is
te be proud of.

In oputline the focts are these: Im
December, 1972, the English hﬂtﬁ? com-
any sold 12 mnmn-:‘!iuhtn arman

ilHng company, TECUET rr_:dﬂﬂ
24 bills of exchanpe for sums totall
sterling £173,558. These were sterling 1|l
drawn in Londan English Ir.muﬁn:

nothing

running from March, 1973, o

1975, The Hree six bills mamring between
March, 1973, and Scpiember, 1973, were
all duly honoured, But the German company
refused to pay the bills which fell dae in
December, 1973, and ihereafter. On Deg.
21, 1973, l:inirlnlbnmrwmu mﬂﬁ&ﬂﬁ
company giving thelr reasons. gy
that, owing to the manipulations of Mr.
Paul Burg. they had suffered big losses.
They claimed to ser off their losses against
the bills of exchange. About March, 1974,

¥
{
i
|
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Dher, 1973, and July, 1974, up to the
of the writ; £44.544 and interest. In
second

LT
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Nova (Jersey) v. Kanagars

[T
[Lard DEnsing, M.R.

e Geman company wrole to Barclays
Bank wving their reasons.  They said that
ey knew that in English law as in German
law, bifls of exchangs were cnforced much
mare readily than other debts, but in this

case the bills were obtained by fraud or |
criminal

some other mecans a

uflence in both Germany .-ﬂdkﬂmd: ond
they wanted all questinng in everall
procoedings.

It is significant that, when these
diferences arose, it was the German com-
]Iun:l-' who first took In April,
474, they launched an  arbltration In
Gum.:nﬂ in porsuance of an arbitratlen
clanse in the partnership between
the partics. Each side appointed an
arbitrator, The company appointed
a very lawyes, Dr. E. I- ¢
Cohn. The two arhitrators ted an
umpire, a German lawyer of high
Plradings were exchanged. In them
wiere raised about the 12 knitting mogH
The German company said that
contract, all the 12 machines shg

ining
hnd already bar_rn uged

pany for some nine The German
company also rai arbitration all
their allegations a ¢ manipalatons of
¥r. Paul Burg them ;rut.

{974, the English

r service out of 'rh:mlp

in’ the Arst part of their writ -
the six bills which mlhﬂ‘dbltﬂp':l;l

part of their writ they claimed

ges for o libel in the letter which the

defendant company wrote to Barclays Bank
when they refused to pay the bills,

Before that writ was gerved, thire was a
preliminary hearing before the arbitrators
in Germany., In February, 1975, the German
arbitrazors gave a ruling as to Their juris-

diction, They mada an award [n
WTEE; thuz.r held that the fration pro-
CEE

gs were 1o be coastrued by German
law; that they cowered all the

including the claims oa the bills of exc

and that they would deal with them in
cooree of the arbitration.

The German company desire the arbitra-
tors im Germany to deal with

the Germany company. They |

appearance in the English action and have
applied to stay the English proceedings on
the bills. In answer the English company
say that the bills of cxchange are Dot
covered by the arbitration clouse in the
partnership agrecment. Every  bill of
wxchange is, they saw, te contract
governed by En-gllsh can be sued

I:rl‘linn Ttn
law on thizs podnt :-.mu:t by 5.
of the Architralj Under T.hnt
section the hnund ‘to :I.t.l}l' prn-
ceedings if :m.r dlinpts
maiter a to be rd:rr-u.d.. Und:r th.-
old s A the Arbitration Act, 1950,
the to bave a discretion whather
Lo not. But in the new 1975 Act,
the Mew York Coavention, the
no discretion, it is bound to send
s u::dtn arbitradon if Ik is a2 di.rpnh;t:
fegard to amy matter apreed to
referred. The Master and the Jodme bath
P refused to stay the English action so far
s the hills of exchange weére concermed.
Mow the German company appeal from that
decigion. We expedited the appeal 5o that
the German orbitrators shoold kpnow
whether to consider the claim on the bills
of exchange or noL

Sir John Foster, on behalf of the English
company, says that there is oo dispote on
these bills of exchange. The only dispute,
he says, is abour this cross-claim about the
machines and so forth. He prays in aid
the long line of cases whereby in English
law a bill of exchange [ treated as
eguivalent to eash. If bills are given fnr
goods supplied it is no answer for the buye
to u}rlhmmmmdﬁmlnﬂ:llﬁm

buyver must hnnmu b f
::-:hlnx.l: gnd then bring o separate acton,
if he likes, for the de in the goods.
That pringiple is established cases such
l:. .F:me: Lamont erd Co, s e Hg'lmﬂ
', [1950] 1 K.B. 585; Brown, Shi
L‘.:. Lid. p. Alicia Hosiery Lid., [19 1
Liovd's Rep 668; Sarclais Boamk Erd, &
Aschaffenburger Zeilstoffwerks A.G., [1967]
I Lloyd's Rep. 387 Saga of Bond S!‘J'ut
Eid, v, Avalen Promotioms [ed,. [1978 2
I:J_E. 325 at pp. 327-328. Nope of those
cazes, however, consider the position when
Lhr_ cantract af sale contains an arbitration
clanse. In many coniracts thers ame
giand under which bills of exchangs are
given payable at future dates for the goods,
but there = an arbitration clause under

which any dispute arlsing out of the trans
action is to be referred to arbicration, Is

S0 they lhave entered 2 conditional

the seller then entitled to sue unpon the

o -



1

38

. AT o e | o ii'l.:.d"
o i 1_.. 1...1,_- 5 ia -;-_-.'IF b
nl:_ el | 1 q:i'
= st 1 il ¥ = e
; ey S R <
. - E

CA) LLOYD'S LAW REPORTS 159
Lord DeExsaG, MR Mova (Jersey) v. Kanazara [1874] Vor. 2
bills and ler the defects only go to arbitra- the o

tion? [Or oupght not cverything, biils and Mdulmﬂ

all, to go ta arhbitranion, at any rate when
the bills have not boen negotinted?

This is a troublesome point but I think
we can in this Court pet help from the deci-
sion in Ruzeell o. Pu.-.l:.le;n'n in (1858) best
reportzd m 6 E. & B ID 20, It was not a
claim uoder a bill of exchange but a claim
for freighe due ander o charter. Yet freight
s like a bill of exchange in this respect that
tke shipowner is entitled to be paid down
in cash., The charterer is nat entitled 0
hold wp payment pending a cross-claim.
R Hmﬂ{?ﬁf“ﬁ zﬂuﬂyﬁfnws 333 [1074]

P, . -

.£ B, Pdﬂl:m&

1 QB 233. Now in Russe
there was a claim by the shipowner fer

freizht with a mu-ﬂ:Lr.u. by the chartersr

—phLrr. SRERERETREHE

%

dom w0 s i B e e

saving that the ship was noi mwar’rbq.r\
Dut there was an arbitration clauge

that, should any difference of opinion
between the

the clalm for freight and it
£o to arbitration. But the
that argoment. Lord

at p. 1024:

Though thare s e that the
moothly hire is w web it appears
there i5 a b & o for
dama ) these could not be
set demand for monthly
hire it been in the contempla-
Hoa to this agreement that

the reference [—that |s
to arbimation—] should

verything.

t case was followed in 1866 by
n v Lo Bontiber, LR, 1 C.P. §81.

a very strong Court. [t shows that borh

claim for freight and the cross-claim
for damagzes must all go o arbitration. But
Sir [ohn Foster says that that does oot
apply to bills of exchamge, Freight is not
anegotiohle whereas bills of exchange are
So hills of exchange should be pt:mnd
by a different ponciple, 1 am afraid 1|
canast agres with him. The Courts in those
cates were inierpreting words very similar
to those which we have in the Arhitration
Acs 1975 There is;, 1 think, a dispute os
to the liabilicy on the bills. The dispute is
whether or not the bills should be paid

having regard to the cross-Claims that exist.
Furthermare it arises between two ]
who are partners. In our Engllsh law if

there are cross-claims hetwesn  partners,
pne partner sannot get judgment straight off

il

dn;dund l.rH:.Irlﬂm clause, It ilhil compli-
£a story. It was not a simple pariner-
ship between the English com and the
German company. [t was a Gesman part-
nership quite unlike on English parmerahip.
The German partnership was a Itg.il entity
separate from the iodividual partners. The
pariners were (1) the English company, (2)
a frushes fnr the German company and
13) a ¥y formed German company
G.m.bH., which was wholl m:dh].'tlu
Erglish company and the (ﬁrm.m
The p agreement is dated I:u. ]l:l-
[oTm. It ml:l.nad an arbirration clause
which was to governm the mattee. One
tranalation of it reads:

Arhitration agreemient. All disputes
arising from the parmership relationship
or accasioned by the partnership relation.
ship between the and the

shall be decided by Arbitra-
tion Tribanal provided for in a2 scparate
document

One other translatlon is thar instead of
“ pecasioned by ™ the words “in comnnec-
ton with ™, but that does not scem o me
to make any diference.

That cladgs waz contemplated in 3
soparote document. This was made on
Mar. 20, 1572, In the prezmble was
this recieal, which i= sajd to throw a good

deal of light on that first agreement:

On 20.1.1870 a limited partnership
agresment was enfersd into between the
undersigned

In accordance with article

& .:':- - .' ;
e P H‘%@ o‘ft "
_:. O T :f-.-ri-a_ﬂul-";‘-. ;
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Mava (Jersey) v. Kamngarn

[Loed DeEnxDes, MR,

18 of this pgreement an Asbitration
Trbunal shall resalve wpon all disputes
between (he parinership and the parters
or among the partners arising from the
partnership refationship or to which such
relationship shall give rise. Accordingly
the partners make the following
nErecment.

Now I come to the rival arguments. The
expert for the English company said that
the oanly disputes cowvercd by the arbitra-
thon clause were thosz which exisied
berween the partmership on the one hand
and tha on the other: and that it
did not cover dispures which arose between
the pariters as between themsslves, The
Judge accepted that view. He held that
those words in the 1972 addendum about
“* or ampag the parmers ” must be a drafts-
man’s error. The expart for the German
sompany =aid that the 1972 addende
conld be uwsed to show the imtention of gk
parties, or it could be a :unl:m::nu.'l vark
tion of it, or subsequent conduct thrdwegn
light upon it. 1 must gay that T ap
the expert fur the German ;
gze no evidence of a dra
tosk is 2o decide according to

I.:I uohesiuatingly bold, ¢ re
oes cover disputes g p.n.r:nm
themszlves,

The mext point te bas to
* arige from tha ip relatioaship ™
In a German ¢ iz a section which
provides

on a rela o
& shall have no legal effect
relates (0 a named

that all that is necessary is :Jeaﬂy
glineated legol reladoaship; and lha.'r., &0
olomg as thot relationship is defined the
parties can contract as widely
hamwi}'uthqwh‘.h, Thay can comtroct
that any dispotes whatever arising from the
n.'ltmmuhl-p are to ba submitted to arbitra-
That wopms to e a sensible view.
I[ the clawse i3 wide ennugh to cover the
paruicialar disputes Lthen they come within
the arbitration,

It Is next sald, hawever, that in 1970 the
partpers in this partnership agresment did
not inclode the Cerman company. Tha
partners then were only the English com-
pany, and the trustes for the German
campany and the GombH. The partners
did not include the German company itsslf

th LI

until February, 1973, when ihere was
assignmient hyrh.rhn trustes of the Cerman
company 1o German company itself.
But the bills of exchange were given before
this assignment and the like. The answer
ig, however. as [ understand

German law, in the in.h:il

COmpany. a

com’ art can look
to see who is the ---. He
says that the

ndestaking to provide the
premises, machines gnd
SEIENLE .« . . A3sumed one of
| partmesship tasks. The con-
at the Goerman company were

= Y this of
%. tersally he sats of o parter

circumstances he says that the

' company could be considered as a

party, at all events after the assignment was
taken. That seemss to me good senmse. I
would hald that the ‘pi.ﬂ:::j‘ﬂﬂ'p AgTREmENnt
inclodes now and applies o the German

company which was alwavs the real
beneficiary.

Mow to another paint. The English com-
pany say that, cven law gives bills
of exchange priority In ths Couris. 5
procecdings are available whereby judgment
can be obtined wpon bills of exchangs,
parﬁ:ul.lrly in Hamburg. The German
Courts do not allow eross-claims 1o be made
to avoid or delay payment of bills of
extchange. There are two cases which have
been referred to I: the experts. One in
1909, and ~ne In 1924, They appear to be
in conflict but the expert for the German
company gives this explanation:

The apparent cootradictton between
thess judgments |5 thus to be resaleed:
if partners submit themselves to an
arbitration clause, this happens on the
understanding that the settlement of
disputes among themselves by 3 Court
freely chosen by them does better justics
to their particular corporate relations
That is why greater [mportanes s
attached to an arbitradon elanse agreed
by a partnership contract thas © an
arbitration agreement concluded mecely
aoa the oceasion of an exchange selation-
ship. a5 for example o sale.

That ggain o me soems o be pood sense.
I think that we In sd would take the
same sort of view, As belween partmers, we

would not allow one party to sue on o hill
of ngainst the ather i there was
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a cross-cloim  dispute between them in | o distinpuish claims on bills of sxchan it
regard to the parmership agresment. So | from clalms for freight. The more I study i =
here “again I om afraid T would rely on | the differcoat reports of Russell’s case the i
Professsr Heldtich in preference to Dr. | harder 1 find it to resist the commonsense I
Jagues. behind them, and to resist applying what :

1 sdmire greatly the care and skill with | 5 ssid by the Judges in that case to this ) £
which the German lawyers onm each side | 99% i
harve presented the ease for the constdera-
tion of the Court: but for y
to the marter afrech, [ T i
ihe wiew of Professor Heldrich rather 5
than Dr. Jagies Thisa meins that 5
the parmership agreement applies in 1
this case and the partiership ‘tribunal | =
glready existing in German, already baving
fas it has held) jucsdiction to deal &
with the whele matters, it is in my view
stized of the whole matter. It can deal s
with it. It is right that this English claim :
on the hills of exchange should be stayed
and the whale matter dealt with by the -
arbitratars and umpire in Germany. | would =~
allow the appeal accordingly, » i -

Lord ]ostice STEFHENSON: I enticely tion's statutory provision then i
a and add oaly a little of my own out references to  arbitration and | - A

deferenze to the arsements aof Sir John action might ba sbused. Losd |
Foster and because we are differing from ell, C.J., said, |
#&Tﬁduﬂhgﬁémﬁ the It may be sald thu:mfnur construction ®
lawyers, of the Act gj{u:; Hr um n:iﬂm;_up } g

erogg-claims puUrpose aeed x

On Sir Jobn's first point by w a reference, - -
sought to bring the appeal to pt : :
coachusion he relied oo aoth which | Nonetheless the Court in that case decided o
are cited inn the current of | that although in a sense there did not gt
Chalmers on Bills of Exchi t p. 104 | appear to be a difference (and that was the i
a3 suthority for the pro i word [n the 1854 Act) which had been i

b colilleration Iz a Egumtnhrdmﬁﬂmmgnwm [}

jelence e t an immediace ‘ence a8 ssch to E or freight, yet [

party P e ® i3 an ascertained | (oOking at the semse of the thing and con- 1

o b but oot otherwise, | S0 the Act breadly, everything, undis- !

a A puted claim and bona fide cross-claim for
Those n. Nir, Warwick 0. | unliguidated damages, ought to be 1y
Mezfrm, (18 . 10 Ex. 762; and Agrg g
atid Bank p. Laighton, (1866) It is oot in my judgment any answer to I o
LER. R Ex\G6, He also relied on the later | say. as Sir John does, that thece is not in
Soln this Court to which ﬁl.nrd fact any dispute between the es with -
I would not wish 1o any- | regard to the matter ogreed to be referred, £
o weaken the nsgotiability of nege- | in the words of = 1 (1) of the Arbitration iy o
& lnstruments or the importance of bills | Act, 1975, becapse there s no defence ia Ll 4
being treated and relled on as | law to the claim being made in the legal e
lent to cash. But it does seem to me | procecedings which bhave been commenced el
that the very guestion which we have to | by the plaintiffs A trioble issne under < i
decide on this poine was dechded in Russell | RS.C., 0. 14 is not the same thing a3 a o
p, Pellegrini, (1858) 6 E. & B. 1020, and | dispute within the words of that section. i
for reasons which commend themselves to | That seems to me fo be established by Py~
me; znd that the only woy in which we | Russell o, Pellegrini. | con find oo materis] &
could vphaold Sir John's point is [f we were | difference between the wording of that i
cither to treat that case as wrongly decided | sectlon of the Arbitration Act and the T
fand the case of Seligmanm v, La fillier, | wording of 5 11 of the Common Law ;
1866) LR, 1 C.P, 641 that followed it) or | Procedure Act, 1854 n_
g
—
.'rﬂ;.'ﬁ:'
WRA el
United Kingdom T A
P ,.-.:t‘lq.r-:i' ey
age [ of 10 v=c 7
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I woeld not mysell like to disposs of
Sir John's point by deciding that there is
in fact o defence of fraod raised to the
claimi on the bills, Tr would, I think, hawe
been mnch better {1 say no more about it
than this) if some such allegation as was
made by the partnership in the arbitration
progeedings in Muenich had found its
in some affidavit sworn on behalf the

ts in these proceedings. Im the
absence of such an allegation in plain terms
in amy affidavit | treat the plainciffs'

claim oa the bills not as one in which there
wis a defence and a triable isve but as
omne to which there is no defence but never-
theless & dispute. For these reasons T agres
that that first point falls.

On the question whether the
arbiiration covers the differences
disputes which arise on the bills of

on these machines | am in
ment with my Lord's jodgment.
extremely dificuls to say what
aritration claanse does mean
think anses nat only
impesfret acguaintance w
!anguage but from the fag
German  lawyers,
peguainted with thed

come o opposipeogclusions about its
meaning. Bo W& WE ATE
relieved of aof saying what

inal form by the explana-

I find it impoasible to hald that
jtion &f the four Cerman words o
our attention has been called [n the
ble or recital to that agreement can
. 1 would

the document and bow he came to make
the efros, of that he did maks the srrer
before 1 could draw that inference from
the nsertlon of these four words in a docu-
ment. admittedly the separate document
referred e in the agreement of Jan. 20,
1970, whoss 1Eth article we bave to conm-
stroe, and signed by the partes fo the
pgreement. 1T it is not o draftsman's error
we can look at it either as an aid to the
canstruction of an ambiguous art. 18 or as
providing a variation or 2 coniractual exien-
siom of it as It Is put by Professor Heldrich:
but whichever way we ook at it it scems
to me that it disposes of the learned Judge's

vigw and removes one obstacle to allowing |

this aspesl.

- —— o —

As far as the provision of art. 1026 of
the German Civil Procedurs Code goes, 1
Lord has

have nothing to pdd to what
said. ;

posin
n nn'!n y Professor
whally canvincing,
last point, whether in fact on its
construction according to German law
clanse does cover a dispute about hills
of exchange, is the UM on  which
I find any difficulty in pr g the on
af Professor Heldrich oo the opinlon of
Dr. Jagues. It is obviously not an easy
matter. A study of the German cases,

opposite coaclusions, has left me in some
doubt, but on the whole | have come to
the conclusion that aguin the wview
Professor Heldeich on this point should be
referred.

P

B

The result of allowing the appeal, as 1
agre= that we shodld, and staving the sctian
does seem to me to be sensible, and it also
seems to me eminently desiroble that all
these quaestions which are in issue between
these parties should be dealt with by the
Court which has already smried to deal
with them in Germany. For these ressoms [
pgres that this appeal should be allowed.

Lord Justice BRIDGE: 1 agree with both
judgments and 1 too shall scek to express as
shortly as I may the few observations of
my own which [ add in deference to the
learned Judpgs from whom we sre differing
ind to the carcful argoments of Sic joho
Foster.

The appellant defendanrs, sued upon bills
of exchange. clatm to be eatitled s of right
to a stay of the proceedings pursuant to
s 1 (1) of the Arbitrathon Act, 1975, That
section, a0 far a3 material, provides that

. « il any party to an arhitration agree-
mant to which this section applies . . .
commences any legal peece in any
court asainst ANy orher party o ths
agreement . . . in respoect of amy matber
apreed to be referred [-—thar party may

Unlteq Iﬁhghom Ty _. ==
P.age-8 of TO" Y
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apply to the court to stay the
proceedings—] and the couwrt . . . %
make an order staying the procesdings,
unless satisfied . . . that there is not
fact any dispute between m:n;?rm with

regard to the maotter to be r

Here it is common ground fthat the
defendanis ame a party o an arbitmation
zgreement with the plaintifls, at all events
since February, 1973, when they becams by
:ﬁllm:nthﬂrlmu“hun-!ﬁ: !Im
EXPrESE 0T TERON
The two guestions accordingly which arise
under 5 1 (1) are: first, i3 the plointiffs’
claim againgt the defendonts a2 sceepeors of
the bills of exchange sued wpon a claim
"lnruqlulntmm:ttu: to be

Secondly, if it b=, shoold the
l:nur:benﬂm

. « . that there i3 pot in fact any dispute
between the parties with to the
mitter agresd ta be ?

The frze gquegtion i the gquestion which
falls 1o be answered in accordance wit
German law, of perhaps more accurate
part a5 a2 matier of construction of
Girman contract which embodies
tration ogreement and in part as
question of German law.

It is unfortunate, as it that
the learncd Judge at frst and we
here, shoold be put nocessity of
having to decide the of fored
law on conficting between

. Forelgn law is

experts ealled on
of

COUrse a qu fact when it has
ta be decided in urts, and it 15 always
unhappy fi to have to decide a
dispated ct an affidavit evidence
which ;] been tesied by cross-
exami nfortunately the evidence
I: ot be ltested ‘n_v,.- Eross-examing-

the plaintiffs® expert whom the
ants desired to cross-examine was ill

not amhtﬂti It is nata r;m] situation
lawyers of any nationality expressing
|.'I!I||.'d'll. I the abisnce of cross-
mlmtlnm and since the mattes does have

ta be dealt with by offidavit, one af the
incidental consequences is that we are in as
zoad 3 position to reach 3 conelusion as to
how the dispute should be resolved as was
the learned Judge.

The learned Jodge expressad the conelu-
sion that In gemeral ha  preferred the
evideace of Dr, Jagues, the plaintiifs" sxpert,
to that af Professor Helddich, the defen-
dants" expert, because he found that D
Tagues™ citation from amd treatment of

|

authority seemed to be more thoroosh and |

add with r ct to thoss
to what has been by my Lords
to the statement that | prefes Professer
Hr_h:lrh:hr.:rnr. Jagues thar, ea the one
g on which we sre diffsring from the
learped Judge, it does ssem o me that
the supplementary agreement which the
parties concleded on Mar. 20, 1972, is really
decisive. There is a clear recifal that the
original arbitration clause was to embroce
dispgies among pariness. and it scems T
me quite im ible to dismiss that or to
deprive it ontractual effect by pointing
to the form of the document. zs Sir John
does in his argument. or by coocluding
without amy evidence t» support the son-
clusion, as the learned Judps dbd, char this
wag a mere deofteman’s errar which the five
who signed this ementasy
apresment all, for some inexplicable reason,
overlooked,

Accordingly | approach what my Lords
treated as the first poinc bot which T am
treating as the last point on the basis that
there was an arbitration apreement between
the p.urJu which embraced the matters of

which the defendants seck to
saf ug:nd any cloims apainst the defendants
by the plaintifs cn bills of exchange, all
being claima arsing out of the partnership
relationship.

[ further approach the fBnal questhan
which 2 the question of English law atsim.-
ing. without finding, that pothing in the
crossclpims amodnts to 20 allegation that
the hills of exchange sucd upon were
obiained by fraud. On those ssomplions
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there is, on the face of it, no defence to ;inl‘ freight under a charter-party and & ¢

the plaintiffs’ claims on the bills, in the
spnsc that i there were oo arbitration
agreement the pluint:dTs could seek
on the bills under RS.C.. O, 14, They would
certainly be entitled to it and it is bl
in the cxireme whether the defendants
would even be entitled Imﬂ.ﬂy of exercu-
tion by virtwe of the g crossclaims,
Eturr%:c“uﬂ'lil munf law dizentitle the
endants to o exXecution
to tha :.rhltrntlnﬂu-‘:auu ard g 1 {I} ol the
Act of 1975 That fn twm depends on
whether in these cireumstanccs one must
say that the Court should be

s th-;ﬁ:nd th:l:l'lﬂiﬂ"l! is ot in fact aoy
spute between the parties with regard
to the matter agreed to be referred.

This is the point which to my ming
and kere 1 am in wholchearted opreembs
with the opinion expressed by Lord
Stephenson—rthe Court of Excheg
and sgquarely decided In the A |
o. Pelleprimi, (1356) & E. & E
affirmed In the later case of
Le Bourtfiier, (1866) LR
judgemens af their 4

there, viz: whe

claim for da tled them to a stay
of the shi an claiming frelght,
an the fa t at low there was no
defencs shipowner's claim for 1
in othy Wwords on the faating that at law
the shipowder's clalm for freight due stood

Tuirty o squorely oa all foors with a claim
of exchange 10 which none of the
mized defences to claims on bills of

pe was available. Under the language

the relevant statute, 5 11 of the Common

w Procedure Act, 1854, the to
e answered was whether the el was “in
respect of 3 matter ogreed to be referrad v,
Bt the relerence in the relevant arbiteation
agreement [n that case was af * diffecenoss ™
between the parties. Accordingly the gues-
ton was: Is there o diference between the
parties when there is a claim for freight by
the shipowner, to which there s no defence
in law, met by a crossclaim for damages by
the charterer for unliguidated damages? Al
members of the Court answered thas gues-
tion alficmatively, even thoogh Mr. Jostice
Wightman reached a conclusion in asree.
ment with hiz brethren with some hesita-
tion. 1 sze no basis on which one could
rationally distinzuish that decision on the
ioateag that thers was a relevant distinction
in praciple to he made between o cliim

upon a bill of exchange.

That being so the oaly remaining
ﬂmsmnwhthrmnmﬂém

differs in muaterial respeet from
Act with wh tha i Wil COmoE
intthuulﬂEm 1 Hhervrelh-
sy, EESWMing 1 at libaroy

that Rueseil's #54 wrongly deci
[ can see no matefidl~disfincton betw
the Act of 1 the Act of 1854 in
regard; nor the slightest inclinat
Evef im was open to us o do
to o wusell v, Pellegrimi. If 0k »

ips thonght in that case,
e mtntnull:lt ij a I'
struction, in my judgment it
» Fght to do so when constrs
Iy of the Act af 1975, bearine in m
it this i3 an Act to glve cffect in o«

Sdomestic law to the New Yaork Convent

on the Recoghiton and Enforcement
Foreign Arbitral Awards adopted by

United Mations Conference on [nternatin
Commercial Acbitration on June 10, 19
For those reasons | apree that the app
should be allowed.

[Appeal allowed cnd the order mode o
all _I"MH:I'I' ,n.rrm;'!:m.: in !':.'; m—ﬁu?
payed fn regerd fo the cleims in pars. [ a
2, pursuant fo s 1 (1) of the Arbitroti
Act, 1975, with costs in the Court

Appeal, in the Court below before M
festree Briztow and the Master. Leace

ropenl to the Honse of Lords refused. T
respongenty motice dismissed 1ith cost:






