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NATIONAL JUDICIAL DECISIONS J V.244.1 

244. SOUTH AFRICA: SUPREME COURT, DURBAN AND COAST 
LOCAL DIVISION - 27 August 1985 - Laconum Maritime Enter­
prises Ltd. v. Agromar Lineas Ltd. * 

Enforcement of a foreign arbitral award - Res judicata - Prescrip· 
tion 

(See Part 1. C.l) 

(An earlier decision by the same Court in the same case is reproduced 
in Part V. 203 ) 

BOOYSE,... J : This is an application for anorder that an arbitration award 
handed down on 23 January 1979 in an arbitration in London between the 
applican t and the respondent be made an order of Court in terms of the 
Recognition and Enforcement of Foreign Arbitral Awards Act 40 of 
1977. 

The respondent has ra ised two defences in these proceedings. the first 
being the exceptio rt"ijudicQtae. based upon a judgment of a United States 
District Coun in Alabama. and the second. prescription, 

The facts may be stated as fo llows. The applicant is a company 
incorporated and registered with limited liability according to the laws of 
Greece and carrying on business as a shipowner and operator at Piraeus. 
Greece . The respondent is a company incorporated and registered with 
limited liability according to the laws of Colombia carrying on business , 
inler aLia, as charterer of ships at Barranquilla, Colombia . During June 
1977 the applicant was the owner of a ship by the name of Kavo Delfin;. 
The respondent 's New York brokers were Chester Blackburn and Roder 
Inc, and their London brokers were Independent Chartering. Applicant's 
brokers were Gourdomichaelis and Co (Chartering) Ltd of London. 
Although it is not clear from the papers , counsel were agreed that I should 
accept for the purposes of my judgment that the respondent's New York 
brok.ers and the applicant's London brokers entered into negotiations 
probably by telex with a view to concluding a voyage charterparty in 
respect of applicant's vessel. which was en rout~ to Buenos Aires, for the 
carriage of grain from Buenos Aires to Barranquilla in Colombia . After 
agreemcni had been reached by telex (1 presume , in principle) , respon­
dent's brokers in New York drew up a voyage charterparty in New York 
which was dated 17 June 1977, and respondent 's New York brokers 
signed il on behalf of respondent and placed their stamp on it . Thereafter 
it was sent to London whe re respondent 's London bro kers stamped it and 
applicant 's brokers signed it on applicant's behalf and stamped it. The 
charterparty provided inler alia as follows : 

• The text is reproduced from The South African Law Reports 3, p. 5 11 ff. 
(1986) 
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,, " is this day ... agreed between Gourdomichaelis and Co (Chartenng) LId 
as agents for dlsponent owners of the - Greek - MV KallG D~/fini of Piraeus­
.. , now l'n routt! to Buenos Aires expected load ready about June 22123, 1977 all 
gomg well and Agromar. Bo~ota. charterers . 

That the steamship being ught. staunch and strong and In every wa y fitted for 
the voyage shall with all convement and safe speed sail and proceed 10 1/2 safe 
berths Buenos Aires and there load . always afloat. from said charterers or their 
agents. a cargo subject to limits above guaranlced of three lOIS of 6 (XX) metric 
Ions sorghum . 

. . . and bein~ so loaded shall therewith proceed to 1/2 safe berths Barranquilla 
... and deliver the same . always afloat. agreeable to bill of lading, having been 
paid frelghl as follows ... rate of freight shall be US dollars $291 500 ... 

General average shall be payable 10 London according to York/Anlwerp Rules 
Average Bond. 
12. Demurrage .. . 10 be paid at the rale of $3 4(X) US currency per day .. . 
20. EXira Insurance. If any. on cargo. OWlRg to vessel's age. to be for owner 's 

account. up 10 a maximum Ol's 500 (Five Hundred Dollars) US currency . 
22. All tenns. conditions of the Centrocon arbitration clause ... are 10 apply 10 

this charter . 
23. . USA clause paramount to be applicable to all bills of lading and charter 

pany. 
26. Freight payment. Freighl to be 100% fully prepaid in London wilhin three 

banking days of signing bills of lading . 
. . . Fre!ght to be paid to : William and Glyns Bank Ltd. 22 St Mary Ave. 

London EC for account of Gourdomichaelis FinanCier SA Freight deemedeamed 
upon shipment .. .. 

A copy of the "USA clause paramount" was annexed to the char­
terparty . It reads as follows: 

"This bill of lading shall have effect. subJecl 10 the=: prOVISions of the Carriage 
of Goods by Sea Act of the United Stales approved April 16 lYJ6. which shall be 
deemed to be incorporated herein . and nothing herem con tamed shall be deemed 
a surrender by the carner of any o f its flghlS o r ImmuOities or an Increase of any 
of its responsibilities or liabilities under Ihe=: said Act . If any tenns of this bill of 
lading be repugnant to said ACI to any extent. such te=: rms shall be VOId to any 
extent. such terms shall ~ VOId 10 Ihal ex lent. bUI no further. " 

The Centroco n arbitration clause reads as follows : 
"All disputes from lime 10 lime an5tng OUI of this contract shall, un less the 

panies agree fonhwllh on a single arbit rator . be referred to the final arbltramenl 
of two arbitrators carrytng on busmess 10 London who shall be members of the 
Baltic and engaged In the ShiPPtog and/o r G rato Trades. one 10 be appointed by 
each of the parties. With power to such arbitrators to appOInl an umpire . Any 
claim must be made in writing and daimant"s arbllr3tor appointed wHhlO three 
months of final discharge and where this prOVision IS nOI complied wi th the claim 
shall be deemed to be wa ived and absolutely barred . No award shall be 
questioned or invalidated on the ground that any of the arbitrato rs is nOl qualified 
as above. unless objection to hiS acting be taken before Ihe award IS made. ." 

The vo yage was completed. fi nal discharge having apparently taken 
place on 10 September 1977 . According to applicanl's final account. it 
was still owed a balance of US $16 65 1 .0~ made up as fo llows : 

Lump sum freight. ..... 291 500.00 
Loading port demurrage . . .... . ... . ... . .... 82 250.27 
Discharging port demurrage ............... 27 285.66 

Less: 

5% commission .. 
Extra insurance .. 
Payments received ., .. 

20201.76 
434.00 

366 748.47 

$404 035.27 

387 384.23 
$ 16651.04 

When respondent did nOI pay the applica nt. the lalte r submitted the 
matter to arbi tration and . on 10 January 1978. appointed one Kingsley o f 
London as owner 's arbitrator. Despite due no tice the respondent fai led 
to nominate an arbitrator and on 8 December applicant's legal represen· 
talive appointed Kingsley as sole arbitrator under the terms of the 
Arbitration Act 1950 of England . 

Despite being duly noufied of the da te of the hearing. the respondent 
failed to attend the heanng on 22 January 1979. It had also failed to 
.deU.ver any. ~efef!ce or ,:£l!nte rc~i..!!!.:....Qry 23 January 1979. and in London. 
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the arbitrator handed down his final award of US dollars 16585.04 
together with interest at the rate of 7l/~% per annum from I October 1977 
until the date of the award and the costs of the reference which he taxed 
and settled at £300. 

On 1 May 1983. the applicant 's attorney learnt that the respondent had 
chartered a vessel on a time charter basis to perform a trip between South 
Africa and Colombia . The vessel was in the Durban harbour and the 
respondent was the owner of the bunkers in the vessel. The applicant then 
obtained an order from my Brother K UMLEBEN attaching the bunkers and 
granting leave to sue for recognition of the arbitration award . The 
respondent furnished the applicant wi th a bank guarantee against release 
from attachment. During December 1983 the respondent launched a 
counter-application for the order of attachment to b(! set aside. This 
maUer came before me and the judgment is reported at 1984 (3) SA 233 
(D). 

As to the first issue . Mr Magid submitted that in terms of our law which 
was applicable. the claim was barred by virtue of the Alabama judgment . 
In regard to the second defence Mr Magid submitted that the proper law 
of the contract which fo rmed the subject-mailer of the arbitration was 
that of the United States of America : that the provisions as to limitation 
of actions were to be regarded as substantive and that it did not matter 
whether the prese nt claim would be regarded as having become pre­
scribed according to South African law because it had already become 
prescribed by the substantive law of the United States of America. In the 
alternative he submitted that the award is evidence o f a debt and that the 
proper law of a debt is the law of the place where the debtor resides which 
in this matter is Colombia . The parties were for the purposes of this 
matter agn!ed that the Colombian law "must be regarded as being 
identical with that of the Republic of South Africa" . On that hypothesis . 
he submitted that the debt must be taken to have become extinguished 
three years after the date the award was handed down . As to the first 
issue. Mr WaJlis submitted that the judgment of the Alabama Court was 
no bar as it did not concern the same subject-matter and did not 
determine the issue now before this Court . Mr Wallis submitted further 
that the prescription was not a matter of substantive law ; that it was 
procedural and that South A frican law applied . In the alternative. he 
submitted thaI the lex causae was that of England . In argument. counsel 
were apparently in agreement that "comity" was the basis of the 
application of foreign law and presented no argument in support of the 
proposition . 

What the philosophical or theoretical baSIS is for a nt! country's courts 
to apply the law of another country. to choose between the laws of other 
countries and 10 recognise foreign judgments or awards. has . ever since 
it has been done . been a bone of contention and it seems to me that it will 
long remai:1 one . It is a most interesting if somewhat frustrating exercise 
to attempt to pin it down: a task not made easier by the faclthat many of 
the authorities on private international law are simply not available in the 
libraries to which I have access . 

The Statutists of the 14th Cen tu ry of whom Barto/us cou ld properly be 
described as the father . diviJcd laws acco rding to the statute theory . in 
terms of which Stututa persollu/ja wen: governed by the lex domiCilii, 
statutu realia by the lex rei sitae and starUla muta by the lex loci actus 
(Frankers Estate and Anuther \' The Master and Another 1950 ( I ) SA 220 
(A) at 250) . The Roman-Dutch writers of the 17th and 18th CenlUriessaw 
comity (P Yaet De Starulis 4.2.8 (quo ted at 462 et seq of the 2nd edition 
of Guthrie 's translation of Pril'ale International Law, a treatise by Von 
Savigny) ; J Voet Commenrarws 1. 4 parsaltera 12 and 13 : Van der Keessel 
Praeiecrioms 1.2 Th 32. 3M and 42): or comity to the foreign sovereign 
(Huber Heedendaagu RechtsgeieertheYl 1.3.6' 'as the reason for applying 
fo reign law . VOIl Savigny saw the reason in the extra-tcr · itorial applica-

V.244.3 
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tion of the law of the natural centre (sitz) of each legal relationship 
(System des Neutigen R6mischen Rechts '1018. eg chap I sec XXVI .) Story 
also subscribed to comity (Commemaries on the Conflict of Laws chap 2 
para 38). Diety subscribed to the theory of the extra-territorial working 
of vested rights as did Beale A Treatise all the Conflict of Laws and the 
American Law Institute in its (First ) Restatement of American Con/liclS 
Law which stated that any interests "created " by vinue of the "power" 
based on the " Iegislative jurisdiction" of States are entitled to recognition 
everywhere . Currie saw "governmental interests" as the basis for the 
applicatio n of fo re ign law (Currie Selecud Essays on the Conflict of Laws 
chaps 10 and 12) , In the S~cond R~stat~m~nt the American Law Institute 
abandoned the "vested rights" theory for it proclaims the applicability of 
the law of that "State which . with respect to the particular issue . has the 
most significant relationship to the occurrence and the panies" (Restate­
=ntofthe Law- Second -Conflia of Laws 2nd ed para 145 . para 188). 
Cook The Logical and Legal Basis of the Conflict of Laws subscribed to 
(he "local law theory". the main burden of which is that "No Coun ever 
applies any other law but its o wn nor enfo rces any right o r obligations 
other than those created by its own law" . G ra veson Conflict of Laws­
Private In/~rnational Law 7t h ed at 4 1 adva nces " The Theory of Justice" 
which asserts quite simply that Judges ( in England ) administer justice 
according to law and make new law according to justice . 

"Its premises are threefold: sociological , ethical and legal. Sociologically it 
rests on the international need for fai r treatment in private transactions of 
individuals . Ethically it reflects the traditions and trai ning of English lawyers. 
Judges and legisla tors as expounders or the Justice of their day and age. Legally 
it rests on the terms of the Judge's oath." 
Forsyth Private International Lawai 51 -54 comes to the conclusion that 
foreign law is appl ied because the local sovere ign so orders : that 
unifo rmit y of decision should be the guiding principle fo r the develop­
ment of private in ternationa l law but that such un iformity is an unattain­
able goa l. Van Rooyen Di~ Ko"'rak in die Suid-Afrikaanse Inrunoslonale 
Pr;vaatreg at 32 regards the "sosiale funksic" in the " internasionale 
sfcer" o r " anternasionale redc likhcid" as deCisive . Ehrensweig Pr;vau 
Interna/ional UJw has said in regard to some of these theoretical bases: 

" Fundamentalism and scepllclsm. natural law and posHlvism. secunly and 
freedom , maner and form . Ihese 4ire Ihe em ban led poles belween which law and 
lega l philosophy have alwa ys moved and will continue to move. Deepscalcd 
aesthetic . polil ical. ethIcal emotion:. and preferences which accounl for thu 
vaci llation should be recognised as such and rreed of their purporledly ' phll~ 
sophical' ambitions and ratlonahsatlons." 

(At 47 .) 
"The history of wha t we call confhcts law today has often been deSCribed and 

analysed as a struggle between unllanan and pluralistic tendenCies . Yet t hl~ 
struggle has lacked realil y. Conflicts doct nnc has always been an illUSion." 

(At 49. ) 

In dealing with Curri~ 's "governmental interests" theory he says at 63 
and 64 : 
" ... any cholce·of-Iaw ru le based on the 'legitimacy ' or ' reasonableness' of 
In terests is as wrong or Circular as any theory based on legislative Jurisdiction. 
vested ri ghts or the 's ignlficance' of contacts. Such a rule IS wrong if legitimacy and 
reasonableness , lik.e 'vestlng JUrISdiction ' and 'significance ' are deduced from a 
non-ex isting superlaw . And such a rule is ci rcular In so far as it must , m 
recogni tion of the non-eX.ISlence of such a superlaw , be based on rules of chOice , 
a need fo r which II IS designed to avoid." 

Of the Second R estatement, he says a t 67 : 
"For its predecessors ' rigid formulas . the I~g~s contractus. delicli and domicilii . 

it has substituted a near-gene ral reference to the law of the most significant 
relationship based on 'contacts' and 'interests'. not only in the ever-changing laws 
of COntracts and torts, but even m such a stable field as the law of the law of trusts . 
But such tests are mere 'ca tch-words' representing at best nOI methods or bases 
fo r deCision but conSiderat ions to be employed in settmg up new ru!es of law 
required by changmg times . Counting up 'contacts' or locating the 'centre of 
gravity ' or weighing Ihe respective 'Interests' of twO States can never be a 
satisfactory way of deciding actual lawsuits . .. The Institute 'S new formula thus 
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entails ~nous danger for the administration of Jusuce. Since It IS all-too-easily 
u.sed by busy Courts which. were II not for that formula. would articulate the 
policy grounds of their deciSions for the gUIdance of CourtS and partlcs ." 

In the result he advocates a "'ex/on approach " to the following effect : 
"Unless application of a forclgn rule IS required by a settled (formulated o r non 

formulat«:d rule of chOice. all chOIce of law should be based o n a conSCIous 
Interpretation d~ leg~ lata of that domestic rule which either party seeks to 
displace . If that interpretation does not lead to the dismissal of the SUII or to the 
applic;H1on of a foreign rule. the forum rule . In a proper forum. appl ies as the 
'basic' o r as I now prefer to call it, the ' reSiduary ' rule , as a malter of non choice." 

Our Courts have," the past given recognit ion to a number of these 
theories ei ther expressly or by implication eg the "comity" theory -
(Acutt, Blaine and Co v Colonial Marine Assurance Co (1882) 1 SC 402 
at 406: Seedat's Executors v The Masler (Natal) 1917 AD 302 at 307 and 
309: Brown v Brown 1921 AD 478 at 483: Duarte v Lissack 1973 (3) SA 
615 (D) at 62 1); the "acquired" o r "vested rights" theory - (Gaarn v 
Cairn', Executors 1910 EDL 462 at 469 : ESlale Seedat v R (1916) 37 NLR 
535 at 540. 547 and 548: Anderson v The Masler and Olhers 1949 (4) SA 
660 (E) at 668; Commissiontr of Taxes. FederatIon of Rhodesia v 
McFarialld 1965 (I) SA ~70 (W) a' ~71) : 'he " Iocal law" theory -
(SchapIro v Schapiro 1904 TS 673 at 677: Sudol's ExeculOrs (supra at 
311)): 'he "sta 'ute 'heory" -(Frankel's Estale v The Masrer 1950 (I) SA 
210 (AJ at 250: Sudol's Case supra at 310 and 311): a nd the "most 
Significant relationship" theory - (lmprovulr (Cape) (Pry) Ltd v Estab­
Itssemenrs Neu 1983 (2) SA 138 (C) at 152A) . 

It would seem that the preponderance of authority in this country is still 
an favour o f recognising comity as the theoretical basis of thi s branch of 
our law. 1 am personally attracted to the "Justice theory" of Gravt!son but 
ilt the s?me time have difficulty In countering Ehrenswt!lg 's criticism to 
the: effect that : 

" Neo-comlty theOries share much of their Ideological and, I feel. Utopian 
background with some of those schemes WhiCh, though they have l>hihed their 
attention to conOicting pnvate 'Interest', seek final answers In standards of 
·Jusucc '. All such schemes which include Wt'nglu 's and Kt'8~rs as well as that 
offered by Chalham and Ruu. and others must fall, I submit. like all legal 
thC'ofle~ which Ignore the Irrdutable fact that. although we all have a sense of 

justice, our judgments that we derive from that sense are necessarily inconsistent 
with each othe r, not only as be tween nations . communities. families. but in 
ourselves ... 

I prefer the "most significant relationship" theory to the "vested 
rights" theory but here again find myself in some difficulty in countering 
Ehrtnswelg 's criticism that : 

"Counting up 'contacts' or locating the 'center of gravit y' o r weighins the 
' respectlve interests' of IWO states can never be a satisfactory way of deCIding 
actual lawsuits ," 

Whatever the theoretical basis o f the rules of o ur country's private 
international law might be , the fact remai ns that certain rules have been 
formulated which do supply answers. however imperfectly, it might be 
said, to most of the questions presented for decision in this matter. 

1 do no t have to speculate aboutlhe justification for recognising foreign 
arbitral awards because this State has by legislation enjOined me to do so 
a nd has , 10 doing so , also expressly presc ribed some of the conditions for 
such recognitio n. 

Although it is said in s 2 ( 1) of Act 40 of 1977 that this Court "may" 
make any foreign arbitral award an o rde r of Court, it seems to me that it 
is a power given coupled With a duty, when asked , to do so, (Cf 
CommISSIoner for Inland Re\'enue v I H B King; CommiSSIoner fo r Inland 
Revenu~ v A H King 1947 en SA 196 (A) at 209 and 210; Western Credit 
Bank Ltd v Kajee 1967'(~) SA 386 (N) at 3918 : Po rrwrg v Depurarion 
Srrw Invesrmenrs (Pry) Lrd 19H5 (I) SA 83 (D) a t 88.) 

It seems to me also that I need no t speculate in a case such as this about 
the question whether I should ;,Ipply fo reign law where I would feel 
inclined to do so moved by "comit y" o r my "sense or justice" o r my belief 
in the extra-territorial validity of rights or whatcver because the Act itself 

V.244.5 

•• , 
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clearly contemplates the application of foreign law . I am. for example . 
given the power. and I believe o nce again coupled with a dUly to refuse 
the application if the respondent proves to my sa tisfac tion that the parties 
had "under the law app licable (0 them " no capacity to contract or that thc 
agreement is inval id under thc law to which the parties have "subjected" 
it o r the award was made. (Section 4 (2) (b) (i) .) 

In listing Ihe grounds upon which Ihe COUTt may refuse to recognise a 
foreign award the legislator has no t mentioned prescription either by 
virtue of thc foreign law considered applicable or in terms of the lex fo ri . 
It was not submitted before me that J sho uld apply the maxim umus 
indusia a/ruius exclusio and regilrd the list as exhaustive . 11 is in this 
rega rd . of interest to note that the corresponding statutory provisions in 
the United States of America con tain a specific time limit. Similarly s 3 
(1) of the Reciprocal Enforcement of Civi l Judgments Act 9 of 1966 also 
provides for a time limit which happens to be six years. (A lthough passed 
in 1966 it is stil l awaiting proclamation . ) tn view of the conclusions which 
1 have arrived at in this matter. it is nOt necessary for me to decide whether 
the maxim is of app lication . 

Although there were some decisions to the contrary. I agree. with 
respect. with the judgment in B~,,;dQl Tradmg Co Ltd v Gouws and 
Gouws (l'ry) Lrd 1977 (3) SA 1020 (T) to Ihe effect that the Supreme 
Courts of this country had the power at common law 10 recogniSe: fo reign 
arbitral awa rds . 

It would appear that the principal requirement was that there shou ld 
have been a valid submission to arbitration and that the o ther require­
ments fo r recognition and the defences to recognition of foreign judg­
ments also applied to arbi tral awa rds. (Forsyth (op cif at 367); the Btnidai 
case at 1040G-H .) 

The requirements for the recognition of foreign judgments at common 
law have been stated as follows by Schmidt in vol 2 of Joubert The Law 
of Sourh Africa para 572. 

"The first requm:mentls that the foreign Court had 'i nternational competency' 
according to South African law (as well as. poSSIbly, jurisdiction accordtng to Its 
own law) . . . ce rtain minimum standa rds of justice must have been observed . . 
these include the Imparuality of the Court . reasonable notice 10 persons affected 
and an application of the pnnclple of o.udi alteram ... 

A judgment wll! nOl be recognised If It was obtamed by frauduknl means or If 
11 is contrary 10 South Afncan policy or If it would enforce a penal o r revenue law 
of the foreign State .. 

A fore ign Judgment w\1I nOl be enforced unie)s Ills .a final Judgment and has the 
effect of r~s JudIcata according to the taws of Ihe torum that pronounced the 
Judgment . .. 

A fo reign Jud~menl which I) supe rannuated according. to the foreign law wll! 
not be recogmsed ." 

II would seem that the requi rement of "i nternational competency" in 
respec t of a foreign arbitral award made by an arbi trator duly appointed 
in terms of a valid arhit ration agreeme nt is based on the!' submission 
contained in that agret'ment. That submiss io n constitutes a basis for 
Internat ional competency (De Naamloze VennoOlschap AJinfex v Von 
Ge"ach 1958 (I) SA 13 (T) aIlS: Rousillon v Romillin (1880) 14 ChD 
351) . 

II is not clear to me whet her the principle Ihat a foreign judgment which 
is superannuated in terms of the laws of the country in which it was 
pronounced is in terms of our common law applicable to arbitral awards. 
I do not have to decide th is. however. as It is commo n cause between the 
pa rties that the award is no t superannuated or the clai m thereon 
prescribed in terms of English law . 

In argu ment before me . counse l did not refer to the concept or 
principles of characterisation o r classification. It seems to be generally 
recognised. though . that the first step a Court shou ld take in an attempt 
to resolve disputcs to which private imernational law applies is tha t of 
classification. charactcrisatio n o r qualification . (Eg Forsyth (op cit at 56): 
CheshIre and Nonh (op cit at 43) : Kuhne and Nagel AG Zurich v APA 
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Distributors (Pry) Ltd 1981 (3) SA 536 (W) at 5380 .) Ehmuwtig has 
said: 
" ... that characterisation. unless contained in a formulated rule . is just another 
phase In thai process of Interpretation which is common to allle831 ~easomng. For 
aU interpretation . unless regulated by rule of const ruction. be II of mstruments or 
laws , IS always that of the Interpreter . the forum ." 
(Opcllat 115 .) . 

It seems ne .. 'ertheless. though. to be a step that should be taken. ,ThIS 
is. however . not as simple as it sounds as it in turn raises other questl~)Os. 
the first being what is it that I am classifying or characleri~ing? Whllst ,l 
realise that there has been considerab le debate amongst writers upon thIS 
POlOt. I regard It as clear that it is rules ~f law which are characterised. as 
so convincingly stated by Forsy,h (op err at 58) . 

" ... when a charactensauon dispute anses 1115 clear that o ne litigant asserts that 
there ellsts a rule (or rules) o f some le gal system which allows him to win and 
which ought to be applied: while the other hllganl disputes exactly that , .. Thus 
the object charactcnscd is a rule of law." 

(Sce also the Kuhn< and Nagel case at 538H and Forsyth 99 (1982) 
SAU at 18.) 

The objects which I have to characterise In this case are thus those rules 
of law which prescnbe when a claim for recognitio n is barred by res 
judicala or prescription . 

The nexi question which arises is according to the private law of which 
country should I claSSify these ruks'.' The question might often be 
academic because of identity of claSSification and content but in this 
malleT . certain ly as far as the rules of preSCription are concerned, o ne has 
the feature that the particular U nited States rules of prescription are 
classified as substant ive in terms of thai country's laws and the English 
rules as procedural. 

It would seem that our Courts have generall y characterised according 
to the {" fort (Schmidt in Joubert The LUk' of Sou,h Africa vol 11 para 579 
and the cases there cited : see also Forsyth (op cif at 64», save in o ne 
instance (Andf'rsoll v The Master (supra» in which the lex causae was 
applied. 

In this regard , little can be learnt from our o ld authorities save that Van 
der Kttsselcould poSSibly be said to ha .... e applied a type of enlightened lex 
fori approach . (SpirO (op <ira t 57-59) .) The bulk oleontinental and many 
American Jurists adhere 10 the theory that the lex fo ri should characterise 
( Kahn The Law of SuccessIOn in SOUlh AfTlca; Corbell , Hah/o , Hofmeyr , 
Kahn at 620 : Forsyth (up Cll at 5M)), whils t a number of Continental 
writers favou r charactcris4Jtion by the lex causae (Kah n (op c:it at 620») , 
English Courts charact..:nse on the basis of the lex for; but show a 
readiness to recognise concepts of foreign law in this fie ld of law 
(Cheshire and North 's Pr;vatt ImernatlOnaJ Law 10th cd at 44 and 45: 
Graveson Conflict of Luws 7th ed at 46) as the Englis h rules of conflict 
give a Wider scope 10 definitions than would be the case under English 
municipal law {Gruveson (op CIf at 47 ) , Tile Second Restatement 10 the 
words of Ehrenswelg lop ell at 114) : 
" , , , ha) dc:emed fil to replace It), preLlcccs),ur ', happy Ign o rance by the CryptiC 
finding thai ' Ihe claSSification and mtc:pretallon of local law concepts and le rms 
3.re delermmed In accordance With thc: law that governs the Issue Involved ' , .. 

Our South African wnters seem to f .. vour i..I \'Ia media o r enlightened 
lex fort approach ( Kah" (op CIt at 62U-6':! I)) submits that the lex fort 
should be "Involved 10 a considcrablt: J cgn.:e 10 cha racterisation" but 
believes that the lex cuusue shou ld have some function in the process of 
characterisation and finds the " most appealing" o f the othe r theories and 
o ne "t hat lies m]d-wa.y hetween the 1t'X fort and the lex causae to be the 
theory advanced hy Falconbridge E!i.\'Q\','i 01] the CO/lj7ict of Laws 2nd cd 
chap 3, AccordlOg to this learned author 

"The purpo!.e of charactemat lOn I) In delermme whether the legal question to 
which a gi ven rule reltste) I)' )uhsumcd under thc Ic ~a I4uc)l1on spt.'clflt~d in a give n 
confll"l rule: , and cnn),equcnt lv whethcr thc rulc Il f law I) applicable to Ihc: factual 
Situation , .. 

V_.2H.l 
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His approac h rC4uirt:s Ihal tht: l \ )urI should first determine the legal 
question raised by Ihl! factual ~Ituati ll n hy reference to each potent ially 
applicable legal system . Thereafter the Court has to decide whether the 
relevant provisions of each such foreign system of law relate to a legal 
question which is subsumed under the legal question specified in the 
conflict rule of the forum . This is decided in accordance with the law of 
the forum but he stresses that the conflict rules of the forum should be 
construed from a cosmo politan o r world-wide point of view and that a 
"domestic rule of a fo reign law should not be characterised in a certain 
way merely because a domestic rule of the law of the forum. expressed in 
different terms or in a different context. is characterised in that way" 
(Fa/corlhridge (op dt at 28 1». Turpin " Characterisation and Policy in the 
Conflict of Laws" 1959 A cta Jurjdica at 222 speaks highly o f Falcon· 
bridge 's approach but submits that "the two stages of characterisation 
described by Falconbridge may conveniently and realistically be regarded 
as a single process : that : 

" It is the investigation of the foreign rule which ... should be made from a 
'world · wide point of view' and it 1$ the Court Itsclf which must categonse the 
foreign rule . In dOing so It will . of course. give the fullest attention to the 'natUJe, 
)Cope and purpose ' of the fo reign rule in Its context of foreign law," 
(At 224. ) 

He advocates that the characterisation " should be made in a policy 
conscious manner , fo r the ultimate questio n is whether" the foreign rule 
IS one which " good policy requires should be recognised by the Court of 
the fo rum . ." Forsyth (op cir at 59) refers with apparent approval to Sir 
Ouo Kuhll -Freund's " enlightened lex fori" approach in these words: 

" He argues that although it is Utopian to dream of a Single universally accepted 
St: t of conce pts whereby claSSification could take place In all legal systems, there 
III nothing to stop the devdopment. by the: I~x fO ri , of pnnclples of classlficallon 
for us": In conflicts cases and which differ from those used In purely Inlemal cascs. 
Such speCial prtnclples of claSSIfication would be: ·enlightened' and would take 
LOto accoun t the classlficallons used LO foreign legal systems as well as the 
deslrabllt ty of graduall y moving towards a single 5/:t of Internallonally aa:epted 
concepts ... 

Forsyth submits further that characterisat ion is an a rea of what 
Dworkin Taking Rights Seriously describes as ··hard cases" and that 
Judges s!1o uld in e xercising their "discretion" in such cases be bound by 
·' the general prinCiples o f private international law" , such as the search 
fo r internatio nal harmony in decisio n-making , and the principle of the 
equality of legal syste ms - ic an I!schewal o f a pre ference fo r the lex fori. 
He expresses the view thut u will ingness to adopt this approach may be 
gleant!d from CORB ETT JA 's remark in Sperling v Sperling 1975 (3 ) SA 707 
(A ) at 7:!2E (in a different area o f private international law); that, where 
there is no clear authority , the Court sho uld consider where ·' the balance 
of Justice a nd conve nience·' lies . 

The (Jnclusions I have arnved at are the fo llowing: 
II must be accepted that it is rules o f law which are characterised . 
II must be stressed that characteTlsatio n IS but a tool in the process o f 

reasoning in te rms of which those rules are Interpreted , 
Cha ractensallo n canno t be regarded as an Independent means of 

establishing the proper chOice of law and one must beware of indulging 
In ··t..il sho nest characte risa tio n " in an atlempt to make it so . 
Cha racteTlsatlon IS part o f the process o f interpreta tion and all 

interpretatio n , unless regulated by rules o f construction . be it of 
instruments or laws, IS always that of the interpreter , the forum , 

It is thus no t surprising th at. In all cases but one in our Courts, 
categorisation has taken pl"ce according to the lex fori . 

The lex fo ri approach has much to commend itself other than the 
argument that characteri satio n is pa rt of a process of interpretation and 
accordingly do ne acco rd ing to the precepts of the interpreter. It could 
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be applied on 
" grounds of slmphctty . because it establishes an easily ascertained body of 
definitions of a character already known to the J udges of the Court . and 
requiring no speCial proof by fore ign experts. and cert ainty. because any 
litigant would kno ..... beforehand exactl y how any particular legal rule or 
institution would bt classified" . 
(G rav. son (op Cli 3146) . ) 

It has been suggested that it is to be applied a lso because Judges are 
under oath to admin iste r the ir own legal system and no other and the 
decision or definition of facts or rules by a legal syste m foreign to them 
would be a failure o n their part to observe strict ly their oa ths of office . 
By the oath of office of a Judge in th is country he swears that he will 
" administer Justice to all ~rsons alike without fear , favour or prejudice:, and , 
as the Circumstances of any part icular calle may require: , In accordance with the: 
law and customs of the Republic of Soulh Africa or of the terntory of South 
West Africa" . 

This argument could . of course . beg the question because. if South 
African municipal law and in particular that b ranch known as private 
inte rnauonallaw were to require a Judge to apply foreign law in certain 
circumstances. he would sti ll be admtn istering justice in accordance 
with South African law if he did so . 

Some of the arguments agaInst the application of the ltx fo ri seem to 
me no t to hold water . It is said that the theory will no t work where there 
is no close analogy in the lex fo ri to a fo reign institution o r rule of law. 
It seems to me that if there is an analogy no problem exists and if there 
is none it is not necessaril y a calamit y fo r classification is 10 my mind not 
a necess ity but merely a tool 10 be used wht!n availab le . I do confess also 
to be unab le to visual ise a si tuation in which a rule of the lex for; 
competes with a rule of foreign law but that foreign law is incapable of 
classificat ion by the lex fori . 

It has also been said that the theory may result in a fail ure to 
appreciate the true nature of the foreign rule . It seems to me that there 
should no t be such a failure if sufficient evidence of the true nature of 
the foreign rule and it s classificallon by its law is placed before the. 
fo rum to enable IlIO make a I.:orrec t classifica tion of the rule according 
to the lex fo ri . 
I believe that it is important to point o ut tha t claSSification of a rule or 

rules of foreign law 10 terms of the lex fo n does not in my view entail 
asking the question how I ~ Ihe analogous rule of the lex fo ri classified in 
terms of the I~x forj but how would thIS fo rclgn ruk be classified if it were 
part of the lex fo n ? (For what see ms to be a contrary view . see Forsyth 
19H2 SA U 16 al I~ . ) 

It seems to me in conclUSion in respect of this enquiry that the general 
rule ~f South African priva te international law is that classification is 
donclO termsof thc lexfon . As 1 do not believe that there are any groundS 
fo r ~ep.a rtln g fro m this general rule in thiS matte r . I propose to apply it. 
Whilst It wo uld no doubt be more satisfactory to be able to state the rule 
and its qualificatio ns. I do not believe it necessary to do so in this case­
that is a.ssuming it to be capable of being stated preCisely . 

The first rules or set of rules that I am calkd upon to classify in this case 
are the rules re lating to the operatio n of r~s Judicata . It seems to be a well 
settled princi~le of the private internattonallaw o f this country and many 
other countnes that the Court should distinguish be tween rules o f 
procedural law and rules of substantive law and that procedural matters 
are governed by the lex fo r; whilst matters of substance are governed by 
the lex causae . (SpirO (op cit at 172-173); Kuhne v Nagel's case supra at 
537 ; Fors."l? (op ell at 16).) In vIew of the general rule that I have 
mentioned . II would seem 10 me also that the often difficul t questIon . when 
Isa rul~ procedural and when substant ive. is also o ne to be decided by the lex 
/on ( !}plfO (op ctr at 174): Gravt SOIl (op cit at 59~): ~eco"d Restatemenr 
- Conflic t of Laws pam 5t:4: bu t sec i1lso Forsyth (up CIt <.it 10)). 

v. 244.9 
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That it is often a d ltticult quesllon 10 decide whl!lher a particular rule 
IS procedural or substantive is clear. 

"The truth IS • that substance a nd procedure cannot be relegated 10 clear cui 
catego ries. There." no pre-ordained dividing hne: between the two . ha\'mg loOmc: 
kmd of objective eXistence discoverable by logiC. What IS proced ural. what 
substanll vc . cannot be determmed m vacuo ." 
{Cheshire and North (op Cit 3t 693).) 

It seems to me that It is generally accepted and logical thai the rules 
relating to res judicata arc characterised as procedural and therefore 
govelned by the lex fori . (Craveson (op cir al 594 , 596): SpirO (op ell at 
174,177) ; Ch<shire alld North (op cit a. 655·656) .) 

Counsel in this case obviously thought so 100 because Ihey merely 
referred to this country 's laws when making their submissions in regard to 
the exceptto rel Judicatae . 

The requisites for a valid plea of us JudicalQ are that a prior final 
judgment was given in Court proceedings involving the same subject­
matter based o n the same grounds and between the same parties . 
(Mitford 's Executor v Ebden 's Executors and Olhers 1917 AD 682 at 686.) 

A judgment is final if it has dete rmined the substantive rights of the 
parties: Hoffmann and Zeffertt South African Law of Evidence 3rd cd at 
~63 ; African Wandert"rs Football Club (Pry) Lrd v Wanderers Football 
Club 1977 (2) SA 38 (A) •• 45·6. 

It makes no difference that the prior judgment was a fore ign Judgment 
(Carl-Zeiss-Stlftuflg v Rayner and Keeler Ltd and Others (2) 1196612 All 
ER 536 (HL) at 554 ; 10ffe v Salmon 1904 TS 317 a. 31Y ; Wolff NO v 
Solomo.l (1898) 15 SC 297 at 306 - or whether it was right or wrong 
(Hoffmann and Zef/ert! (op cit at 258 and 263) : African Farms and 
Townships Ltd v Cape To wn MUniCIpality 1963 (2) SA 555 (AI" 564C·F ; 
Bmram v Wood ( 1893) IU SC 177 a. IBO). 

In o rder to determine what the subject-maller was . one must obviousl y 
consult the pleadings. (Marks and Kantor v Van Digl{eien 1935 TPD 29 at 
33 .) 
The prior judgment relied upo n by the respondent in these proceedings 

was one in Court proceedings bc;:tween the same parties in the United 
States District Court for the Southern District of Alabama . 

In that Court the applicant. o n 22 November 1982. "filed" an action to 
enforce the arbitration award which IS the subjec t-matter of the present 
proceedings , Since the action was not fi led Within three yea rs . the Coun 
held that It was " time ba rred" and dismissed It. It was so held by virtue 
of s 207 of,) USC which read a~ follows : 

" Within three ",ears after an arbitral award fa llmg under the Co nvention IS 
made. any pany to the arbur:Jllon may apply to any Court haVing Junsdlcllon 
under thIS Chapte r for an order conflrmmg Ihe awa rd as agalnM any O1her party 
to the arbitration. The Coun shall clln flrm the .sward unle~~ II finds one of the 
ground~ fo r refusal o r dderr:ll of re cogmuon or enforcement of the award 
speCified In sa id Convenllon ," 

An expen In the law of the United· Slatcs of America has made an 
affidavit in these proceedings and has stated, mler alia : 

" I[ Lacoman 's aCllon were to ~e hrought a£!,a ln In the Umted Slates In a 
JurisdiCtiOn other than the Southern D I ~tnct of Alabama , the action wo uld . In my 
opmlon . fa1l . 

In the first place, the three -yea r IImltallons penod quoted above IS an Integral 
part of the statute which creates the cause of aCllon . The maJonty rule In the 
United Slates IS that where federa l Malutes create a new nght of action a.nd then 
prescnbe a time penod within which that action may be brought 'any fa llwe 10 
commence the action Within the apphcable lime penod extl ngUishes the nght 
llself and divests the Federal Court of any subject -matter Junsdlcllo n which It 
o therwise may have ', ThiS quotallon IS from the;: Judgment In First Sovin~s and 
Loan ASSOClOtlOIl v F"sl Ftdua{ SOI'lngs and Loon Associallon of HawtJu 547 F 
Supp 9~8 (0 HawaII IY821 , :lnd I believe that It correct ly reflects the law as It 
would be applied In most JUrISd iction!> of the United States of America , and 
pan lcularly In Alabama . 

The Congress of the Umted Slates ha~ enacted vanous statutes In conjunction 
with ItS adopllon of the Convention referred to In para 5 above , One such Statute 
I ~ fou nd in 9 USC ~ 1117. a copy whereof IS annexure ' U 2' hereto , This cont3.lM 
the three· yea r hmltatlons prOVISion which was relied on In Agroma r's defence to 
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Lacoman 's ac tion . A ll (h i !> !>t atutC' w all cnacted t'lv thc Congrc!o!> of the Umted 
States. l IS effect extend) \0 an ~ aCllo n hroughtln the Court ll o f the U nited States 
to enfo rce a fo reign :Irbm al a ward . In ,hi ). rega rd the re I!> no di stinction made 
bt:tween d iffenng hmll auo nlo p ruVISIO n !l In dfect In Ala ba ma o r 10 New York . In 
other worch . the same !imna ha ns penod wo uld apply throughout the Unlled 
States to a ll actions brought to enfo rce a foreign arbllral award . . 

T ypicall y. such stat utes of llmlt allo n a n! rega rded all 'S ubsta ntive rather th:m 
'procedura l' . Therefo re . our Court 's dllomllosal of lY Mav 19K3 should be regarded 
as a 'substanuve' dl)mlssal on Ihc mem s. 

It IS only fa ir to say that MIme American cascs on Ihc subject hmll the 
'substantl ve' effect of sUl.:h ~ t a tute~ to those which concern only an area not 10 

eXistence al common 141 .... ' Arbitration procedure did not eXist as part of the 
ongmal American common htw . On the o ther ha nd . ho,",:,ever . the statutes 
contaan1Og our th ree-year II mltallons provISion did ,not 'creale the cause of action 
pcrmlwng the enforcement o f it fo n:lgn awarU. 1 hU:<l, m)(WlthstOindlng that the 
'~ ubstantlve ' eff!!c t of 1I1mtlar lItatutc lI may nOI be unive rsall y accepted 10 

American ca~e ~ , I t III my op imon that thc Judgment an the flrS I SCH'tngs and Loan 
AJ'So(totton case quoted In para 'J hl!re to would hI! ,, !must uni versally followed In 
the Untted States. 

Furthe rmore . Ru le: 4 llb) of the Federal Rulc) o r CIv il Procedure states 10 pan 
as follows: 

' UnleslI the Court 10 liS o rder fo r dlsml :<l!>al ulherWllIc lIpt:cl fi es. a dlsmillsal 
undcr IhlS SUbdiVISion and anv dlsmillsai not prOVided for 10 Ihls Rule . OI her 
than a dlsmll>:<Ial fo r lack ll f Jumdlct lon. for Improper ven ue . or for fadure to 
JOIO a part}' unuc: r Rule 14 . opt:ralell a:<l ;In adJ udlcalion upon thc ml! fII~ .' 

The Court 'S dlsml!>saJ order dated 19 May 1983 did not 'speCify otherwise ' all 
prOVided for In Ru le .t I (h) and consequent ly the dillml lll>al uf LacoOian's aCllon 
III an ad ludlcatlon on the me: nl s of II!> claim and would he recogOised as such 10 an y 
Federa l or State Coun '" the UOIted Slates. Under Ihe procedure ," the Courts 
of the UOIted StatclI of Amen ca . a Judgment'" one Unt ted States Dlstnct Court 
which hall bel'ome fi nal by appeal and by lapll lllg l) f Ihe nght o f appeal ma y be 
re gistered Ln any other Oislnct Court Simply by fili ng a certified copy of the 
Judgmen l II then hall Ihe !>a me effe ct as a Judgment re ndered 10 that distnct ." 

It see ms to me that one has to be careful no t to become confused in a 
matter such as Ihls between the subJect · matter of a fo reign arbitration a nd 
the subject -matter of the appl icatio n fo r recognition and enforcement o f the 
fo re ign a rbitral award , 1 a m no t in these proceedmgs co ncerned with the 
subJect · matter of the a rbitrat ion . It seems clea r tha t appl icant in o rder to 
succeed In the Coun of Alabama had to allege and prove that: 

the fore ign a rbitra l award ha d been made ; 
that II fell unde r the Conve nt ion : 
that it had been the party in whose fa vour It had heen made: 
that the award had been made against the respo ndent ; and tha t 
the awa rd had been made within three ye a rs o f the "filing" of its actio n . 
The Court d uJ no t find agains t the a ppl ica nt upo n any of the a verme nts 

other tha n tha t the award had been made mo re th an three ye ars before 
the proceedings had been comme nced . Indeed a~ I unde rsta nd the 
position . the othe r ave rme nts were no t dispu te d . 

The subJcct. mattt:r of the p rio r judgment was accord ing ly a claim that 
the app licant was entit led to have the a ward rccognlsed a nd e;:nforced 10 
Ala bama In te rms of Sta tu tes of the U nited States e nacted in conjunction 
with the Convention o n the Recognitio n a nd E nfo rcement of Foreign 
ArbltT3 1 A ward Ij USC s 201 ·8 ( 1970) . T he SUbJcc l· mattcr of the pro· 
ceedtngs hefore me IS a claim that th is Coun sho uld recognise and en fo rce 
the aw.lrd In te rms of o ur country 's legis la ti on (A ct -'U of 1977) ..... hich 
dlfft: rs from that a pplicable in Alabam:.1. l lller alia in Ihat it has no 
provIsion Itmiting recogn itio n 10 awa rds made within three ye a rs prio r to 
comme ncemenl of the proceedlng.s fo r recognitio n .. nd enfo rcement. It 
~et:m ~ to me obviou!> Ih31 the c: a rli e r p roceedi ngs did nOI invo l\'e the same 
lIubJcct -ma tt e r .. nd was not hase d on the same grounds , 

T he pka of ref JudIcata I ~ acco rdingly d ismissed . 
Cla~s l fl c;.Jl io n of the compe ting ru les of prescn ptlon. superan nua tio n , 

II me-ha rrl ng or limlta tiun of Colom bia , South Africa. the U nited States 
and England I ~ not that ~Imrlc , CO'Jnse l were in iJ greement tha t the ru lcs 
of the UnJled S t a t c~ wc re subs ta n tIve and that of E ngland procedural In 

char.Kh!r. T he pa rtIes wcrt~ also in agreement that the ru les of Colo mbl3 

V , 244. i 1 
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and So uth A frica wt: rc Identica l. however unli kel y tha i might be, and as 
I understand the po::.ItIOn , I am obliged 10 accept thl::' propoS ition . They 
were , ho wever. no t In agn:cment as to Ihe nalure or e ffect of So uth 
Afn can 1nd accordingly .also Colombian l.aw , 

Altho ugh I propose to classify these rules In terms o f the lex fOri it 
secm~ to me thai the rules o f each o f the countnes would be classified by 
each of the o ther countries in exactly the same wa y, it seems to be settled 
law that statutes o f limitatio n mere ly barnng the remedy are part of the 
law of procedure whereas they are part of the sub!\tanllve law if they 
extingUish altogether the right of the plaintiff (Kuhne tmd Nagel's case at 
537H and538A and cases there 4uo ted : cf Graveson Cop dtat 52» , I agree 
with respect . with O ' Do NovAI"I J that the So uth African Prescription Act 
68 o f 1969. contrary to Its predecessor IS substantive in character , (Kuhne 
and Nagel (supra at 538); For>yth 1982 SAU at 16" seq. ) It foliowSlh.t 
in thi s case the lex fO ri 's rules are substant ive but that the lex causa~ 's rules 
are either substantive , if the law of the United States applies . or 
procedural. if English law applies . If the lex causae is that of the United 
States then it fo llo ws that the applicant 's cla im wo uld be prescribed , If the 
lex causae is English law the mattet is no t that clear. It would mean ifthesc 
general rules were 10 apply that the lex fo n being substantive would not 
apply bu t that the lex causae being procedural would also not apply , 

This is indeed the last problem mentioned in Dicey and Morris The 
Conflict of Laws 10th ed at 1181. The learned autho rs sa y: 

" If the statute of the It'x causu~ IS procedura l and that of the IU fo rt substantive , 
stnet logiC might suggest that neither applies, so that the claim rem:.ms pcrpet· 
ually enforceable . A notOriOUS deCISion of the German Supreme Court once 
actua ll y reached thiS absurd result. Bu t wr!lers have suggested variOus ways of 
escape from thiS dilemma, and II seems probable tha t an English Coun , in the 
unlikely event of It S bemg confronted by such a situatio n. would apply one statute 
or the o ther ," 

The German case is no t available to me but Forsyth in his article in the 
SA U says of this case : 

"There I:' a notOrlou:, deCISion of the RClc h:,gencht of IMgl, upho lding a claim 
on a Tennessee Bi ll of Exchange: . The Bil l wa~ preSCribed under bOlh German law 
(Ihe I~x fo rt ) and Tennc:.se e: law (the fa eausat' ) but the German prOVISion was 
claSSified a~ su b~ta nll vc, \I.'hlle the: Te nne: ssee ru le was procedura l." 

1 certaml )' hU\lc no Wish to JOin the Ge rman Court in its notoriety 
a lthough stnct log iC mlghl so advise . T he reason I will not do so . however. 
IS that It see ms 10 me tha t In ::.uch an e\le nt I sho uld apply my own law on 
the baSIS tha t. If I am not enjOined by my own law to apply fo reign law. 
I am enjOined hy my oat h 10 upply m~ country's law , I am . no doubL 
Intluenced 10 some ex tent by Ehre'\Sk'elg '.\' scepticism and preference for 
the n:sl\Juul lex fn n approach whe re nl) fo rmula ted or no n-fo rmulated 
rule c.'osts which seems to me t\} ;Jccord with good se nse , At 1125, 
Ehren.nv~l8 (up ell) says: 

" In Ihe ab~ence of a perva :.lvl! ratlo nahsat lon of a general regime o f e ither t h~ 
It!x J0rt or the It x rUUSlll" . and the: f::lliure: of anv ' ..... clghmg·of·mlc re5ts· tesLS , fo rum 
law rat ll.mall~ rc mall1:. the Sl afllng polO!' Th iS w u:. well sta ted by the Alaska 
Supreme Court 10 3 ) UII IO volVlng a Bntl:. h Columbia aCCident. 'What minimum 
penod of 11m!! forcommc ncmg. actio n) wo uld best d fect (the ) purpose i) a mailer 
(I f poliCY o f g.overnment. Bri tish Colum bia has ded3re:d It to be: one year. But 
Alaska has cho:,~n a lunge r pt: n od of twO "e:ars, and II IS the fo rum In which the 
nghts of the panlc~ are bc: IO g dete: rmmed , In t hc~ Circumstances, we: can see no 
good realtOn why Ihe State 's policy a::. 10 IImltallon of IOrt actions should give way 
to the dlffe nng view o f a foreign (ounlt\' .'" 

II fo llows from what I have said tl1 the rto that the applicant 'S claim is 
prcscnbcd If the lex causal' is that o f the U nited States of America , I 
should therefo re deal with thiS prohlcm first. Here again the solutio n IS 
far fro m Simple , 

The fi rs t question wh ich now arises seems 10 me to be whether the 
proper law of the a rbl tral lon and the award differs fro m that of the 
contract contai ntng the a rbi trOitJo n clause , Could it be that the pro per law 
o f thl::' charterpany IS the law of the Un ited States but that the proper law 
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of the arbitration and rhe award is that of England and that In dealing with 
this claim for recognition of the award I am to regard English law as the 
lex causae'! 

1 men lio n In passing that s ~ (I) (b) o f Act ~O of 1977 specifically 
contemplates the cont ract being invalid under the law lO which the parties 
have subjected if o r of the country In which the awa rd was made . I 
men tion It me rely 10 pass ing not only because thiS matter IS no t concerned 
with invalidity bu t for the fur ther reason that 1 do no t WIsh 10 have to 
express an opin io n upon whether the "or" is to be interpreted disj unc­
ti vel y o r not. (See in this regard Kahn Aflnuul Survey of South African 
Law (1977) a t 571.) 

It seems to me that the answer is dependent upon whether the award 
novated the applicant's nghts o r not. If it was obtai ned no t to create a 
right but merely to enable the applicant 10 e nfo rce its rights 10 payment 
in terms of the contract, ie to st reng the n or re info rce ItS rights, then the 
proper law of the contract is the lex causae" and no t the law of the country 
in which the award was maue . (Cf Swad'f (Pry) Lrd v Dyk. NO 1978 (I) 
SA 92~ (A ) a I 94~F-G which concerned a judgment but in thiS respect as 
In other respccts a Judgmenl a nd an award arc probably to be equated. cr 
Friedman v Mendes In6 ( ~ ) SA 73~ (W) at 736D. ) 

Although it party who st!eks to e nfo rce a fo reign arbitration award IS 
sutogon the award a nd not on the con tract to which the award gives effect 
(Norske Arias IrJSu rance Co Ltd v London General Insurance Co Ltd 
119::!71.J) TLR 5~ I at 5012 ). the a. ward to thi s case did no t itself create the 
n ght to payment bu t s trengthened and reinfo rced It . It fo llows that It is my 
view that the lex causae of the contract is the governing la "" . 

That our law recognises party au to nomy in respect of the proper law o f 
a conlract seems clear . Thus ""here the panies have expressly or impliedly 
(or taci tl y) agreed upon a gove rning law o ur Courts would give effect to 
the intention o f the parties . (Standard Bank of Sowh Africa LId v 
£frOiken and Ne ..... man IY201 AD 171 at 185 : Guggenhelm v Rosenbaum 
(2) 1961 (4) SA 2 1 (W) at 31: Improvarr (Cape) (Pry) Ltd v Esrablisse· 
menrs Ne" 1983 (2) SA 138 (e) at 145. ) 

I agree. Wi th respect . with the remarks of GItOSS IWPf J (as he then was) 
that a term concerning the law to be applied sho uld be implied o nly "if it 
is necessary in the bUSiness sense to give efficacy to the contract" and that : 

"Thill formulation would nOI oft en be helpful In dete rm ining what the proper 
la w of the COniraCI I~ because . although I t may of len be necessa ry for bUSiness 
dficacy thalllorne law be deSignated (0 govern the conI rae!. the n:qulTcments of 
buslOc)s efficacy would seldom dictate Ih:.\t the governmg law )hould be syslem A 
rather than system B .. 
(Improv'llr case at 1015. ) 

Where the parties have no t express ly o r Impltedly sc lel:ted the proper 
law 01 the contrac t the Coun has to determme II. O ur Courts have in 
commo n with the Court ~ In E ngl:.lOd a pproached the determination of 
thiS qUl!slIon 10 two ways . T he one is that the proper la w of a contract IS 
chosen on the baSIS of .... h.lt might he c:J ll cd the " In te ntion Ihcury" a nd the 
n(her th.u IllS chosen on thc basl~ of the " most real connection " theo ry. 

In terms of the "in tentio n theory " the Intenllon of the part ies to the 
contract IS the true cntenun . In order 10 find an answer where no proper 
la w was ei ther expressly or Impliedly agreed thc thcory is as II were 
ex tended by Imputing an mtentlo n 10 Ih~ partlcs . T he n it is said : 

"CourtS of law have of nece~Mt ~ to fall back upon what ought. n:admg the: 
contract by the light of the ~u blt:ct · malh.: r and of the ~urroundmg cm:umstances 
to ~ presumed to h;lve been the 1IIICnlUIIl o f the: parl le ~ . " 
(£frO/kt!n 's case at I X5: GII~g('fJht!lf" v RO.H'"baum (2) 196 1 ( ~) SA 2 1 (W ) 
a t 31: Prt!IOTlUS und Another \' Natal So uth S('U I", 'esrmefll Trust Lid 
(Under )r,drcral Munu8. mentJ 1965 (3) SA ~ III (W) at ~ 17G· H : Vira Food 
Products v Unus ShlpP"'/: Co 1':I3Y AC 277 at lX9 .) 

V.2-14.13 

.. '. 

.~, .. " 
,~ ".~ 
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V.244.14 NEW YORK CONVENTIO~ 

In terms of the "must real connection" theory Inc proper law of the 
contract is " the system of law wIth which the transaction has liS closest and 
most real connection . (See eg IJull ylhon v Commonw~alrh of Australia 
1951 AC 201 at 219 : the ImprovalT case supra at I·DS .) 

Although. as has been pointed o uL " the modern tendency is to adopt 
an objective approach to the determination of the proper lawof a contract 
where the panies did n O( themselves effect a choice" (/mprOVQlr case al 

I46H-147A) . the fac t remains that the " tntenllon theory" has not been 
laid to rest by the Couns in England or South Africa . In the Improva" 
case the Court fclt itse lf bound by the rules laid down in Efroiken 's case. 
as 1 do too. b ut stated - "i t is comforting to know that application of the 
Bonython fo rmula. which . with respect. 1 prefer . would no t lead to a 
different resuh ", (At 1478 ,) Graveson (op crr at 4(7) points o ut: 

" Both the sub jective (i ntention of the panics) and the! obJe!ctlve (factors of real 
connection I views of the proper law have been employed by ou r Courts , How 
alive thiS difference of view remams, may be Judged from a comparison of the 
Judgments of two members of the Court of Appeal In Whltworrh Str~et £Stal~1 
(M(Jnch~SI~rj Ltd v James Milluand Partn~rs Ltd [1%911 WLR 377 at 380, 383, 
In that case, Lord DENNING M R expre~sed the test of the proper law ib 'What IS 
the system of law with which the transaction has the closest and most real 
connection .' WIDGERY U explained: 't he proper law of the contract IS the law 
which the: panics Inte!nd should govern us operatiOn ', .. 

If comfon or consolallon is required fo r those who prefer o ne o r the 
o ther of these twO theoric;: s but have [Q apply the o ther It IS perhaps to be 
fo und in the fact. fi rs tl y, that the inll!ntion theory is hardly subjective 
when it a llows for the determina tion o f the law which the part ies ought 
reasonably to have chosen. and. ~ccondl y. as was pointed o ut In the 
Improvair case at 147A: 

" From a practical poin t of View the dLffer!!nt formulatlon ~ would however 
seldom, If eve r , lead 10 differ!!nl conclUSions," 

It seems clear that the South African writ e rs are generally in favour of 
the Bonython form ulot (Spiro (op (' It at 159); Van Rooy~n lop cit at 217, 
2IS); Forsyth (op Dt at 257) ; Kahn The Luw of Succession a t (23) , Give n 
the choice between dctt:rmmi ng the propt: r law by imputing an intentio n 
a nd by i:ipplYlng the must rca l conncl: lio n formul a I would also , with 
respect. prefer the latter, fo r thc rcason sla ted by VUII Rooyen (op CIt at 
217) as follo ws: 

" Indlcn daar geen wcrkhkc rcg~keu~e wa~ me , 1)0 dlt \lol~l:ns oorded var • 
)okrywt:r onSUlwcr am van 'n vcrmocLlehke beLludl lig. Ie praat. Afgc ~ len daarval' 
dat dit 'n contrad,ct/o In /l' rmlms 1:-' om 'n nOJc kllewc fak tor (\'e rmocde) naas 'r. 
subjekucwe faktor (bedochng) III cen a)ocm Ie bcSlg, I~ dll ve rder o nreahstJes am 
van 'n bcdoc:hn~ Ie praal U)o ,lCcen hedodlnll. 16unwelo l ).: l lo me ," 

Whether I would. given an entirely free cho tce, apply the most real 
connectio n formula, o r the pro per law concept at all, IS a matter upon 
which I am fo rtunaldv not called upon to express any o pin ion , 

Ehrenswelg (op cit;, 137-139) has s tated : 
"Once both the ' logical' place-or-contract ing and the supplementarv place-of­

pe rformance rule had been (ound unsattsfacto ry, some CourtS returned to the law 
e .1(pre)osl~ (l r Implu:dly Intended by the parties as an alte rnative or even as an 
cxcl uMvc;: o lutton, But ' there are few word) lesS precise o r more: ambiguous than 
IntentiOn ', And more recent formulas which have been deVised to ~Ive thiS test the 
:.cmblancc of certamty, such as a reference to the '~enter of grav ll y oflhe contract 
or ItS Engh~h model , the theory of the 'proper I:lW merely made more obVIOUS the 
defeat of offiCial doctrine , 

But thiS I~ not all. Both ccntra l and InCIdental emphaSIS upon the law of the 
place of contracting as the , or a, law beanng on the 'cre:HLon' of 11 contract n.ght. 
has forced Couns and writers mto the necess;mlv clrcuiar search for a definite 
locahsatlon of that place , It has been suggested that Counsshould ,ascertam 
where! the last act necessary to make a bmdmg agreemc;:nt takes place , But we 

cannot know where: th iS act wa~ p:rformcd unle~s we know whteh law IS 10 
dc;: termlne the :lct necess.l.fv 10 make an agreement blndmg, Even If one were to 
c~tabhsh .ubltraniv a test based on external fact lOde pendent of the applicable 
law. r.racllcal failure would be: Ine!vltab1c , as In the all-,Im portant case ~f a contract 
conc uded by mal l, as to which the so-cal led 'mall-box theory wo uld fi nd th~ place 
of contracttng 'where the documc;:nl IS posted or IS recelv.ed ~~ the caTTier , This 
theorv has been Justly CritiCised as chOOSing a place that I ~ accidental to the, 
contract and therefore me pt for the determinatio n of a law to govern the contract 
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The Amencan Law Institute . h3 .... i n~ abandoned by a narrow votc . the Cannulas 
of the F,TSt RC$tlJtcmcnt as 'artificia l has. In Lts Second RestQrcmenl. adopted 
language Similar to that of the New York Court (, most sigmficant relationship' ) 
wh,ch In tu rn had fo llowed the English reference to the proper law of thc contract . 
In al l these fo rmulas. what should be the resul t reached by a choice o(law. name ly 
the asce rtamment of ' 3 center of gravlly ' , o r of the 'most slgmficant relationship' 
ur of I~e ' proper law' IS offered to us as a premise for the chOIce . 

Only one conclUSion seems compelling In the light of thiS comr1ete fail ure of 
offiCial doctnne . Where the lex COntraClW . be it the law 0 the place of 
contracting. or of the place of performance: , or the ' intended ' law has retained any 
relevance, locahsallon cannot be postula ted by logical reasonmg or established by 
general formula , Rather It must be deduced for each speCific problem 10 the light 
of the policy underlymg the forum rule whosc displacement is sought. " 

Van Rooytn (op (It) leading up to his plea fo r application of a 
" funksionele benllderi ng" based upon "internasionale redelikheid" 
states: 

" AI word die statutelcer verwe rp en saam met Van StH'lgn,v gesoek na dlc 
regstclscl waC dll: sclcl van die kontrak IS, word so dikwl!b gl! vmd dal mee rde re 
regste lsels as se lel aangedul kan word : en al hocwel die swaartepunt van die 
kontrak dlkwels ook vc rband hou mel die SOSlale funksll! van die betrokke 
rc~rel!b I~ 'n blole \'as~telhng van die swaarlepunt aan die hand van dll! 
opc:enhupmg, van ft~ltehke clemenle , nog gcenstn~ 'n werkhkc \'erklanng vir die 
geldtng van 'n besondere rCM-sreelle r ult~lulllng van 'n ande r t!t!n OIt! ," 

As I have saId, however , I rega rd myse lf as bound to follow the 
approach In the EfrOlkell case \0 my ques t fo r the lex caus ae and , as I have 
also endeavoured to pOint out. although sometimes regarded as being a 
subjecti ve: appro~l(.: h , it IS in bet largely objec ti ve, I canno t see any 
indication in the chanerparty that the parties gave the matter of the 
gO\l~ rn i n g law as ~uch any thought and it fo llows that I am to decide 
"what ough t. read ing the: contract by the: light of the: !->ubJcct·matter and of the 
surroundIng Clrcumstance:~, to bt! presumed 10 have bcen the intention of the 
pantc:s" , 

The most imponant facto rs which are in my view to be taken into 
account in coming to a conclusion are : 

that applicant carries on busmess and is registered in Greece: 
that respondent carries on business and is registe red in Colombia: 
that the applicant was represented by its broker in London In the 
negotiat ions leading up to the conclusion of the charterparty: 
that the respondent was represented by its New York broker in those 
negotiations : 
that the charterparty was drawn ami wa~ dated In Ne~ York by the 
respondent's broker: 
that the chancrpany was then ~enl to London where the parties· 
London brokers stamped and Signed II : 
that the charterparty was for the carnage of good~ to Colombia : 
that the US Carnage of Goods Act was incorpo rated in the 
chanerparty: 
that payment had to be made in US dollars: 
that payment of fre ight was to be made In London to an English bank : 
that payment of general averag.e had to be made to London : 
that arbitration had to take place to London by arbitrators carrying on 
busmess In London : and 
that the claIm I ~ fo r recognition of an award in respect of a payment 
found to be due , 
The factors which favoured the law of ColombIa are tha i respondent I~ 

registered there and that II I ~ the lex luCl :mIUllOfWi in respect of de li ve ry 
o r discharge of the goods, 

The factors which favour Ihc.: law llf th~ Untied SlateS of America are 
that respondent 's hroker conducted negottatiom from there : that he d rew 
and Signed and ~tampcJ the ch;:lr ll.:rpan y there : that the chartcrpany 
stipula ted paymt:1l1 in US Jollar:., and thattht: chartaparty Incorporated 
the US Ca rnage uf GOlllb Act. 

The facto rs f:Jvounn~ th~ 1.Iw of En!!land ar~ that the appht."an t' ~ broke r 
negotiated from there : th;U the partlc.:"; Lnndon hrokers pe rfo rmed the 

V.244. 15 
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lasl ac!~, II: \ Iglllllg and \ lamplOg. the chartcrpart y to c reale a bind mg 
comrac\. In London : that paymenls had 10 be made In Lo ndo n and that 
arbllratlo n had 10 lake place in London hy London arbitratio n and , 
fi nally, tha t the: cI:JJm upheld in Ihe arbi trator 's award was o ne fo r 
paymen!. 

Whiisl counting contac ts u r faclOrs favo uring o ne o r Ihe o ther country's 
law IS an unsallsfaclo ry way of deciding legal issues , a large number of 
Importnn! fac tors pointing one W(lY is .. strong indica to r , O n thi s basis 
English law seems 10 he indicaleo . II would seem to he not o nl y the I~x loci 
contractus , ah hough Ih is IS not qUlle clea r , but also the lu loCt solutionIS 
in respect of the: claim for payment of the amount found to be due tn terms 
of the chartcrpan y. It I~ true thai o ne cannot in th is instance speak of a 
stOgie Itx loCI ~iOluftOIfl:i hCl'ause the applicanl 's prmclpal obliga tions had 
to be dlschargeu not In England but LO carnage from Argentine to 
Colombia and del ivery In Colombia. (Cf Executors of Mutu v Jon~s 
( 1!!60) 3 Scarle 356.) 

Whilst it seem :-. to be unsatisfactory 10 arnve at i..I conclusion that the law 
to be: appheu a:-. the proper law mlgh l be Ihal of England in respect of the 
respondent 's obliga tion to effect payment and that of Colo mbia in respect 
l) f appllcanl '~ o hllga llon 10 delive r o r discharge safe ly, that was indeed by 
Impllcatlun albeit obllu Ihc approach of the Coun in the Efroilun case (a t 
18M) . Whclhe:r one agrt:es with this approach or crit ic ises II as has been 
done , fl.lr I.'x.tmple , 10 the Impro vatr case at 147F .. G and by Van Rooy~n 
(op CIf a t 1(5 ) and Forsyth (at 270) , the fac t re mains that this scissio n 
prinCIple ha~ been approved to an ex ten t 10 a numbe r of decisions 
(Shucklock \' Shucklock 194M ( ~) SA 4() (W ) at 4 1 and 1949 (I) SA 91 (A ); 
£xeCUlOr,\' of Muu:r v JOrles (IK60) 3 Searle 356 at 358 .. 9: D~ W~t v 
Browmll~ IYJOTPD-109at-lII) . 

Whcther une accepts It o r na i lS 10 a large extent dependcnl upon o ne 's 
View of the V;l n D US legalthcories which have been advanced in respect of 
th l ~ field Ilf the law, and Indeed whether o ne accepts the " proper law" o r 
" mos t ~Ig nl fican l relatto nshlp" tests al a ll. Va" Rooyen (op ell at 2(0) , 
with rcspeci . qUlle correctly. postulates a situation 10 which Ihe " swaar .. 
lepunt " \rc ntrc of grav it y) canno t be established in which event he 
acce:pts \c l ~sio n . If o ne accepts the approach tha t in Ihe absence of 
~upe r. l aw we aTl.! merely dealing With conflicts between legal rules seen 10 
be: pOlenllally app ltcablc and not legal sys tems o r parts of legal systems, 
then se l S~ l un I~ a necessary <.Ind welcome principle . If no t. one will always 
he: face;:d WIth the l<.I el Ihal "count ing" up contac ts or Intcrests can never 
he: a ~a tl~ fac l o ry way 10 decide kgal issues and in some cases could nOI 
pos~ih l y pUtn l lo a single system of law." 

Be that a:-. II ma y, the lex I(JCI solllllOnis of all payments IS Engli sh law 
\l.herc;j ~ the pe rfo rm anl'e of appl icunt 's obligatIOns of l'a rri age and 
del ive ry had til take place In Arge ntin e:. upon the high seas and in 
Colu mhl:! . If I have to ~lrIkt' a halancc It seems to till to wards English I ~w 

Irom :t,nOn!!:-'1 the Ic·ge.'i loCI .'iolul/ollts . 
The lal'! thai JrbllTa llon haJ w tak.e plOJcc 10 Lundun I ~ abo a st ro ng 

poin ter towa ru~ Lt hcIOS found tha t the parties ough t to have chose n 
Eng.h ~h 1.1\\ a~ the proper law uf the charterparty. Although the no tion 
whl l'h al u ne lime: found favo ur with Enghsh Courts that such a choice 
~hould he regarJeJ a~ condu~ l vc a~ to the chOice uf the proper law has 
ncen reJccleJ . II rc malOs a lactor 01 conSide rable weight. paTllcularly 
where the: partlcs are of dlffe:n:nt na tio nali ty. (Set: eg Compagnl~ d' 
Aml~m(·nt .\I"rltlm~ SA \ Compagnlt! Tunisumne de Nov /gallon SA 119701 
3 All ER 71 ( HL ) at 75u . SSe. ~o.,.f.I 

Thc :-oca le thu ~ st't:ms to mt' fai rl y heavily tilted towards 3 conclusio n 
that the p'lrll e~ ought 10 have l'hosen English law as the governing law. 
The f~l l·tor~ cuuntlO~ In favour of the law of the United Sta tes of America 
)eem tu :11C nut to be ve ry v.elghty . Mr MagId stressed the fact that 
payme nt haJ tn he m:IJc In US do lla rs but this seems to me to be of little 

., - • .#:' ,", ,, -.~~---- • _;c.,r .. r.~' • 
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Importanc!! . US liullJrs were then and arc sti ll currenn ofte n chosen 10 
Intcrn~lIultallradc . Oil and gold pnces arc. for cxampl~ . gc:nerally fixed 
anll quoted In US dollars all over the world and one knows from 
cxpcncncc thi..lt II is often the currency stipulated In chartc rpart ics 
be tween partu:~ uf different nationalities . 

~Ir Mugu/ also n:lic.::d heaVi ly on the Cact Ihat the USA Clau~c 
Paramuunt formed part o f the chanerparty and dccmcllt he US c..l rriagc 
of Gn\)J~ h~ Sl.'a Act 10 he incorporated therein . 

The history of similar provisions was succinctly set o ut by Lord 
SOMERVElL OF H"IUi.Qw in AdamaslOs Shipping Co Ltd v Anglo-Saxon 
Pttro/eum Co Ltd II~5HII All ER n5 (I-IL) at 7501·751D as follows : 

" It IS , I think, relcvanl to s~t out qUlle ~ho rtly the histo ry o f the provisions 
embo(iled In thlll and other Similar Acts. The object of the Brusscb. Convention 
which Jed to the Hague Rules whIch l~d 10 thc Act. was to produce standard 
prOVisions of liability as between shIpowner or carner and shipper . The deSir­
ability of standard termll for bills of lading whICh pass from hand to hand like 
negotiable InlllrumenlS had long been felt . The provIsions In relation to English 
law reheved Ihe shipowner of hiS absolute obligation to prOVide a seawonhy ship 
This was replaced by a duty to exerCIse duc diligence to prOVide a seaworthy ship . 
The shipowner was placed under a dUlY to t:xerclse due diligence In ot her maile rs 
connected wllh the carnagt: . He wallo allowt:d maximum exceptlonll to hiS liability 
whIch he could not IncrealioC . 

The rules did nOI apply 10 charterpart lell . ChanerpaTl les do nOI pass from hant.! 
to hand and partlC:s were . therefore . Iefl fret: to contract o n what tenr.s they chose . 
It was thought 31 one lime that tht: rules might be left to be embo(i1ed by 
agreement . all was dont: with the York Antwerp Rult:!I on General Average of 
1890 (Scrullon on Charlt!Tparll~s 161h ed 45") . Laler It was deCided that countnell 
should . If so mmded. legllliale . Our own Carnage of GOOl.h by Sea Act was passed 
m 1924 and the United States ACt In 1936. The United States had led the way In 

thiS field by the Harter Act of Ul93, legislation embodYing the rules with or 
wllhout modlficallon did not , of course , cover charterpartles . and could not go 
beyond shipments ""'hlch were o r came wlthlO the JUrisdIction of the legislating 
country , The Unued Kingdom Act appliellto ships carrying goods from any pon 
10 Great Bntaln o r Northern Ireland. The Umted States Act applies (subject to 
exccptlons which are nol relevant here) to contracts for carnage of goods to or 
from pon.s of Ihc United Slates. This !lhorl summary IS. I hope , useful an 
emphaSISing how natura l it was that parties concerned In the carnage of goods by 
sea should WIsh 10 embody this code of obllgallons, the product of much thought 
and expenence. to contracts to which It would nOI be appl icable by legislation, 
This would apply to all charterpartles and to bills of ladmg which were not wuhan 
the geographICal limIts of any country's legislation ," 

As has been pointed out in C heshire and North 's Pr;vale ItIlernalionai 
Law 10th cd at 202 . 
"i l IS Important to distinguish carefully the express selectio n of the proper law 
from the qUite dIfferent process of Ihe incorponHton In the contract of cenam 
domestic provlslI,)OS of a foreign law" . 
This latter process may Simply be regarded as a "short· hand method" of 
expressing certain agreed terms (see also Cheshire (op cit at 758». Whilst 
the incorporation of a particular country 's statutory provisions are 
obviously a factor 10 favour of choice uf that country 's law . it would seem 
to me a less Important IndkalOr where the enactmcnt was (or the purpose 
of adopting standard rules also adupted by other countries with a view to 
standardrsation in IOternational trade. 

I conclude. weighing all relevant facts as best I can, that the pruper law 
of this charterparty. certatn ly as far as performance of the ob ligation to 
make payment IS concernl!d . is English law . I do so applying the test 
stated in the Efr'Olken case: . but have no doubt that the same resu lt would 
follow were I to apply the h:st of the most Significant relationshIp , 

It follows that the claim for n:cognHion i~ not prescribed by virtue of 
U nited States Jaw, Neither I ~ It however prescribed by English law . In any 
event, the rules uf English law , b<..'tng procedural. are not applicable . All 
I have said. In these c lrcumstancl,;':' I propose to apply thiS country 's Idw 
of prescnptlon . 

\ ' , 244. I 7 
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Mr Wallis submitted that It was clear that p rescription could not be 
comptch: d in thi s matter a ~ s 13 ( I ) (d) o f the Presc ri p ti o n ACl68 of 1969 
provided that. If the debtor IS o utside the Repub lic (i ncluding the 
territo ry of South West A fri ca), the period of prescription shall not be 
completed un III OJ year has elapsed after the da y referred to in 55 ( i ) . The 
respondent no t having been within the area referred to s ince the debt 
hi:ca me duc. prescription has not been completed. 

Mr Magtd submitted that the provisions relied on by Mr Wallis could 
not posslhly mean this . as it wo uld mean tha t in a Case such as the prescn t 
one comple tion could be delayed indefinitely . 

It is true . as was pointed ou t by GROSS KOPF AlA (as he then was), in 
.~turray & Rob~rr5 ConsrrucclOfI (Cape) ( PlY) Lcd v Upiflgron Municipal­
IIy 19~4 (I) SA 571 (A ) at 578F that the main pract ical purpose of 
ex tinctive prescription is " to promote certain ty in the ordi na r} affairs of 
pc:oph!" hut he also wc:nt on to point o ut that o ur Prescript ion Act al so 
embodies the principle which is inconsistent with the promotion of 
ce rtJl nty, that "t here are circumstances in which it would be unfair to 
requi re of the credi ro r that he institute proceedings within the time 
no rmally allowed" and that s 13 (I) gives c,:(fect to this (Ianer ) principle , 
It lays down thut prescription is delayc:d in ce rtain ci rcumstances , 

" Where an ' ImpctllmCnI ' uf the Iype mentlonl!d In s 13 eXists a year or less 
be fore pre)oocnpllon would ot heTWISl! h3ve bl!l!n completed . Ibe completio n o f 
pn:scnptton 1)00 ddayed unti l a year after the Impediment has ceased to eXIst. " 

It see.:ms to me.: tha t o ur Legislature too k the view that a credi tor who 
Wished to enforce debts should nOI be frus trated in the least by the 
deb tor 's absence from the areas of jUrisdict ion of our Courts and that this 
rule applies even where the debto r has never been in the count ry . It 
follow" that the cla im fo r recogni t ion IS not prescribed in terms of the lex 
fan. 

If the cliJ im upon th~ aw<t rd had bc!com~ prescribed or superannuated 
10 terms o f Eng lish law It might well have been tha t I wo uld on the analogy 
of the rule th ut u judg.men t which is superannuated in the country in which 
I I has becn given will not be recognised by o ur Courts, (Copptn v Coppell 
( 1908) 2Y NLR 41 6 at 41 8: SCO'XI< v Munmch 19 12 EDL 422 at 424: Law 
of South A/rlcu vul 2 para 572. ) 

In the: rcsult I g.ran t the: fo llOWing order: 
I. The arbll rutlon awa rd handed down hy Ralp h E KlO gsley o n 

~J Januury 1971.) , In i.J1l a rbitration between the apphcant and the 
respondent herem . I!I hereby made an order 0 1 Court and judgment 
IS g.ranted 10 favo ur of the appl icant aga tnSI the respondent fo r: 
(u) R 14 3~5.50 : 

(h ) inte n: ~ 1 thereon at thc rute of 71/~r( pa :.II1n um from I October 
11)77 until 2] January 11J71J : 

(,,) Interc~1 o n thc ::.allJ .1mo unt of R I~ 3OS5 .5U at thc rat e of II % per 
.I nnum Imm 23 January 11)79 , un til the d:.1(C' of payment the reof. 

The respondent I!'> o rdered to pi.J)' the CO~b of thi s applicallon . such 
L'O"t~ III tndude the Cll~ t S of tht: application brought by the apphcant 
under ('a~e No 3577 IYX3 hdore thiS Coun anti the applica tion 
under I,:a~e NIl XI,,1 ~(t 

• ~"""'rt}, .. .p ~.>f,i~, ... ~.,,:t" \''''''''~~''''''''' ,~/-,(~h .... - . . ',', ::: ~..' " ,-

'", ~ . ": ,~".;.t;. I.";' ,.... ... ~ ", - ••• ·r~·." ,.~ . ~ ~' , ., ; ' " J • 
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