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SMATIONAL JUDICTAL DECTSIORNS i '-'T‘-EH 1
',:'I" M4 S50UTH AFRICA: SUPREME COURT., DURBAN AND COAST
LOCAL DIVISION 27 Avupgust 1985 — feconmn Marttime Enter
I,l proes Lid, v, Agromer Lmeas Lid *
'I Enforcernent of a foreign arbitral award — Res udicats — Prescrip

I (8 [#]3
< (See Part 1. C. 1)

¥ {An earhier decision by the same Court in the sime cgs s geproduced
. in Part V. 203)

thowsEs J. This e an applecation for an order jhal an arbitraton award
handed down on 22 January 1% n an arbitragouen London botween the

h applicant and the respondenl be made an grdep of Coiert (6 1erms of the
Recognition and Enforcement of Forcign Mebitral Awards Act 40 of

l: 1T

. The respondent has rased two defesces in these proceedangs. the firs

H being the exceping rel judicanae, based apon a judgment of & Uinited 54ates
nstniet Court in Adabama, apd théwetond, prescnphion

Ie The facts may be stated s [dllows. The appleant s a company
meorporaied and registered watbrfimived liabilery sccording vo the laws of
Gresce and CArrying o DIESINES 6S 8 shipowmer and operator at Piraesus,
Gireece. The responfept.is 3 COMMpANY ncorporated and registered with
hmited liability acenetding to the laws of Colombia carrying on busimess
inter iz, &% charterer of ships at Barranguilla, Colombia. Dnerng June
1977 the applicuntawas the owner of a shap by the name of Kave Deifin
fi The respadident’'s Mew York brokers were Chester Blackburn and Roder
Inc, anghtheir Londos brokers were Independent Charerning. Applicant’s
brokers\were Gourdomichaelss and Co (Chartering) Lid of London
Adthougsiit 11 not chear from the papers, counsed were agreed that [ should
EEpLdor the purposes of my judgment That the respoRdent s Mew Y ork
. bgokérs and the apphcant’s London brokers entered inio negobiations
probably by ielex with o wew 10 concluding o voyage charterparty in
respect of apphicant’s vessel, which was en route to Buenos Aares, for the
earrage of gramn from Buenos Adres to Barrangualla o Colomna. Afer
agresmend had been reached by telea [ presume, o prancipie ). reson-
dent’s brokers in Mew York drew up a voyage charierparty in Mew York
whoch was dated 17 June 1977, and ncspondent’s New York brokers
'|.|._|;I1fl,| i on Eehadl ol Jl:\.l'-\.'-lu.l.;rll sy |'||.|.|,r|.1 LT STEmp o il Theeeifies
1was sent to London where respondent s London brokers stamped i and
apphcant’™s brokers signed i on applicant’™s behalf and stamped it The
charergaits provided imier alie as follows

* The text o reprodduced from The Soath Adrcan Law Reports 1. p 311 [F
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mEW YOREKE CONYVENTION

1% ix vhis iy agieed hetwern Uourdomochaels and Co (Chamenng) Lid
s agenis for dispopenl owne s of the — Greek MY Kave Dvifine af Piragus—
nire e rooer B0 Buemos Aires expectsd load resdy abouz Jene 2272310997 aft
gaing well and Agromar. Bogoa. charerers
That the stcamshep being nigha, stausch and stroag and i overy&aviirted for
the vovape shall with all convemiens and walbe speed sail and procsed o)) sake
berits Haenos Adres and there logd. slwavs afload, from sasd charfbesm or 1k
apemts. 8 cargo sehpedt 10 hmds shoner guarenieed of ikree o, ol § 000 sere
Lans sglum
and bewny s loaded shall therewath proceed co L2 Tmie beriis Barranguils
and delsver the same . shwavs sfioat. sgreesbie 1okl oblading, kaving been
ruly fresghs as jollows rane af freigha shall be RS Yollar $591 500
L=eneral averkge whall be payable in Londom .mﬁllrl,ﬁq io York Myiwerr Hiles
Averkje Hodd
12, Demurrage 15 e pasd a1 the rate of B SKPLIS currency per day
#. Extra mswrance. f any, on cargo, o#Seaslyesss]'s age. to be for owner'’y
aCCoUm, ) 1o & macimmsam D0 390 (Flee Hindred Dallass ) US curresey

=2, Al oerma. conditions of 1he CerdiOSdn astitraton clause are 1o apply o
the ohamey

LA clause paramound s Wpphcable bo all il of bdisg and charmer
FETY
26, li‘l'lhl:lll pavmend. Feenghl foo0e 0% fully prepmid in London within theee
nanming days ol s gpeipgille of lading
Feeyhi 1o be paid 108 William and Glyns Bank Lid, X2 S¢ Mary Ave

Londan EC (o sccuen 8 Gourdormchachs Finanoer 54 Freighi deemed exmed
upan shepment

A copy ol fhe CLINA clopwe paramount” was annexed (0 the char-
terparty . [twedids.as follows

This el Wading shall have «flees ., subipect L the fitvasicns of ke Carmape
of Trooed§ bytSea Aot o 1hie L aned Staizs approwed Aped 16 W36, wiich shall b
deemesl ERDe incorporaied heredn, and nolling hesesn o amined shisll be deemed
a sgrrender f‘l- thee carmer af any of 115 NEhts Or smemunities & 5 ircfedss ol any
all ity resgonmibsdities of labilities under 1be said Act I amy terms af chis bill al
isdinf S repugnant 1o wsd Act o any extent. such lerms shall be woud 1o any
e, useh pormis shall e soud 1o thal exeent . bal nio fuarther

The Centrocon arbitratson clause reads as follows

"All dizputes. from tbme oo eme ansang gl of thes comeract shall, whless the
parties agree forthwath on a single arintrator, be referred to the final arbsramen
afl e arbitraiors carring on bunness in Lomdon who shall be memben af ihe
Halte and engaged n the Shipping aradoor Cirasn Trades., one fo be appointed by
cach of the paries, with powser fo sich arfitraiors b0 sppoinl an amgire. Any
clasm riwsl be made 1@ whting and claimant s frator appnied within three
muanchs ol Pl discharge and where (B provision i gl .,'l'h.-nr-.||_-|| weith the claim
shall b= desmed o be waived and absoluicdy Barred. Mo sward shall be
queestonesd or mnyvalidaied on ihe ground 15El any of the arbeoraior is ol goalified
a8 absove. unless objecion 1o his soung b @ben before the sward & mede. ™

The vova ge was complered. Gl discharge having appaccatly 1taken
place on 10 September 977, According 1o applicant’™s final acoount. it
wiid S5l owed 4 badance of L5 516 43144 made ap as [ollows

Lump sam fresghi I S00.00

Loadang paoort demartoge A2 250,17

Duscharging por demurrage 7 IS a4
§A04 (135 27

Less

4% commissEsn ha | e 1

Extra insurance 434 0

Pavmenis recerved Vsh T4KE 47 387 384 23

i bS]

When respondent did ol pay the applicant. the laner submited the
matter 1o arbitrateon and. on |10 Januwary | 978, appointed ope H|||!:;!.i|:'| o
London as owner’s arbitrabor. Despite due notice the respondent failed
0 Bomanale an arbitrstor and on 8 December applscant's I-:_ml T BIERER-
(ETHL l|:'l|.'ﬂ.'lIII[I.'-.'.| ?-..I"I!hh!fa s wxle arboirator wnder the crms of The
Arbarration Al 1950 of England

L:'c'\Flﬁ: |'|r|||y duly notifsed of the date of the hearng. be rl."ﬁFH'iﬂ-\.‘h'lll:

fasled cor arvend the hesmng on 22 January 1979, 00 had aleo rs@iﬁtﬁ Africa
deliver any defence or counterciamm, Om 23 Japuary 979, and in 3 ;
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NATIONAL JUDICIAL DECISIONS

the arbitrsior Banded down hes fmal oward of US dollars 0 585 04
Iogether Witk iRtcTest af the fate of 7% per annum (nom | Uetober 1977
untel the dace of the gwnrd and the costs of the relerence whath be 1aced
amd setiled ar £300

On | May 19683, the applicant’s atiorney learmt thay the respondent had
churiered a vessel on o me charter bagis to perform a trip between South
Africa wnd Cobomibna. The vessel was in the Durban harbowr and the
respondent was the owner of the bunkers in the vessel. The apphicant then
oained an order trom my Brother RUMLEREN attachimp the bunkers and
grapbing leave bo Swe 10 recogmition of [he afeErabon awar The
respondent furmished the applicant with a bank guaraniee againsi release
from attachment. Durng December [983 the respondent laanched a
counter-application for the order of snachment 10 be sel aside. Thig
marlier came before me snd the judpment & reported s 198548 (1) 54 L)
| O3}

Ak to thve furst isswe. Mr Maged submstied that in terms of oar laf whach
was applicable, the cloam was barred by wirtue of the Alabamaguiigment
In regard 1o the sccond defence M Magia subrmitted that (e praper law
o thie conteact whsch [ormed the subpece-matter of the.arbfration was
that of the L'nited States of Amernca; that the provisigns 38 (o imataton
of sctions were to be regarded os subsianive und ghath J58 not maner
wheiher the present claim wouald be regarded, & BUviEE Decome pre-
scnbed according 1o South Afnican law becasss i1ad already become
prescribed by the substantive law of the LinaffehStutes of Amersca. In the
afternatve he subrmtted that the award i evitlgnes of o debt and that the
proper law of a debt i the law of the placewheTe the debtor ressdes whach
i thas matter o Colombia. The paftiesi\werc [or the purposes of Chis
malel .I_tII:'I."lJ that the LColombigmlaw’ “must he rrﬂ.-lﬁ-.'-'l-'d as hE!ﬁE
wdenticnd with that of the Repuhlic ofdouth Afnca”. Uhn that Bypothesis,
he subrmatied that the debt miushbedaken 10 have bodome exlingushed
three wears after the dateShe-asard was handed down. As io the firss
wsue. Mr Walls submifed thag the judpgment of the Alabama Cowrd was
ng bar as it did pOlNGENSETn the same subject-matier and ded ot
determine the issu€ now Belore this Court. Mr Wallis submined further
that the prescripign was not & matier of substantive kaw: that it was
procedural aad thal South Afncan law appled. In the alternative, he
submitted tRat the les cawiae was that of England. In argument, counsel
were appdrehtly i agresment thoy “'comity” was the basss of the
appliszfanol Taresgn law and presenied no argument i support of the
|_'\'|u-r\,-"H:|||'.

W%aifhe philesophical or theoretical bases 1 for one cowniry & cowrts
baapply the law of another country, to chioose betwieen the lows of other
Bguntrcs and 10 recognise loragn jedements of wards, kas. ever singe
¢ has been done . been u bone of conrertion und it secms to me that iwill
B femacn one It is @ most inie restng 1 somewhal [rusirating cxercese
10 attermpd fo pan if down; & task mot mode easker by chie fact chat Ry of
e authoritics on prvate imbernational B are simply nof avialsble m the
librames 1o whsch | have aooess

The Siatatists of the 149:h Century of whom Sariolus cosld properly be
described s the Dngher, divided aws accordipp to the statwie thedary,
tlerms of which s personala were governed by the lex dovmrcei
umdintn rewlia by the lex re stae and siciufe sria by the lex loo achu
| Fraonked v Eviaie andd Ancrher v 1 e Moiter und Another 195001 ) 54 230
[ A a2 e Paommien- Drateh sorders of the 1 Toh and 180 Contanes saw
comity (P Vet De Staruny 4,2 8 (quoted at 462 er seg of the 2nd edition
of Crudherre’y Iranslaton of Frovade iniernatione) Low, a treatise by Fow
davegry s d VoD Commendari |2 parraiters 12 and L3 Van der ke eeusel
Pragtections |2 Th 32, 538 and 420, or comaty 10 the foreign soversign
{Huber Heederdagpie Rechopeleerhevd 1| 360 as the reason for nppl'ni'ig
{oresgn low, Viow Savigmy saw e fesson 10 the extra-ter ttorml apphica-




Led s WEW YORE OOV ERTIAN

won of the law of the naneral centre (snz) of each legal relanopshp
{Sysiem dey Meungen Rdmuchen Rechtr vol B, ep chap | sec XXV | Srorp
also submcrvbed fo comdty | Covmmennares ovi the Confier of Laws chap 2 *
para 18). Décey subscribed 1o the theory of the extra-terrmornal workoig
of wested nghts as did Beale A Tremise on the Conflict of Laws and e
Amencan Law Institute in fs | Firsd ) Restareenent of Amerscan Conflice
Law which stated thatl any imerests “created’” by sarmue of the ' pgwer”
higse o on chie “legislative purisdictsn " of S1ates are entithed 10 Pecogniton
everywhere, Curnie saw ' governmental interesis”™ as the@hasshior the
apphcation of foreign law (Curme Selecied Exnays on the T e of Lawa
chaps 10 and 12). In the Second Rextmtement the Amenican Law [nstitate
abandoned the “vested rights” theory for it prociafmachegpplicability of
the law of that “Siste which, with respect 1o the parncular issue, has the
st sagnaficant relatsonship 10 the occurrence apd the pares’” | Resnse-
mmend of the Law — Second — Conglicr of LosaJiebed para 145, para 188}
Cook The Lopice! ang Lepol Bany of o Conflict of Laws subscnibed 10
the “local lw theory”, the main burden '@ which is that “MNo Coart ever
applees any other law bt s ownenor ‘enforees any fight of oblgatsdes
other than those created by ns owin la®, Giraveson Coaflicr of Laws —
Private fmternotional Law Tth o =48 advances “The Theory of Justice”
which asserts quate sbmply rhig hidges (in England) sdmimister pushce
.:.n:::nrd;n_u o laow and make new lnw according o justioe

“les promiscs arc thigetold Sooosagicsl, ethical and legal. Socicéogically W
resis on ke micrnaficmal fded for L DFEAIMER] W pEYWEIE [rapsacisons of
individuals, Ethically if réffcts the traditions and tramneng of English lawven,
Judges and legislaing Fexpounders af the justion of thesr day and age Legally
it ress an ibesderms o the Judpe's cath
Forsyth Privieif TAfermatonnd Law a1 51-34 comes to the conclusion that
forengn MawNisSapplicd Because the local soverssgn so orders; thu
unfo¢maty af decmion should be the guiding principle far the devebop-
MSEn of priurt international law but that swch eniformity 15 an anattas-
shile gushl Vin Reoven Die Konrrak in die Suid-A frikagmnie [nlernaiionale
Fepwogareeg at 31 regards the “sosale funkse” an the “iRCcrnasonLle
feer” or Tintermasionale redelikhesd™ as decisive. Ehrensaaig Privaw
fafernavoned Law has said in regard 1o some of these [REDfcucal Dass

‘Fussdaementaliam and scepnoam, naaral law and posibvism. seéanty iad
freedorn . makter andl farms, cthese afe the embanled podes berween winch aw and
IEE]I nhilosopsy Bave alwav mosed amnd will cominue 10 move L'I't'l.'p'erJIﬂ
sesthenic, palitical. etbocal emolions and preferences wheth agoous! o thi

vaaillanice should be recognised as such and freed of their purporicdly “phile-
wmilical” smfminsss amd falionalisations

(A1 47 )
“The history of what we call confhics liw 1o0day hak onen been described and
anadvsed as 4 strugghe Bt vebrii difislafien and plurnlahbic bendenoes et tha
srugzie has facked reabiy anflicts diwtrine hae mlwevs Been am | Do
(ALY
In dealing with Carrie's “governmental interesds” theory he says at 63 i
s

gy choncesol-law rule based on the Sleginmecy oo ‘reasonableness’ of

interests is a5 wromg or orcilar a4 any theory based on lepslakive jersdiction.
vesked righds or ihe “spnificance ' of contacts. Soich a rule o wranig el le gty amd
reasdmabloness, g vwesling juiimdhcton’ iad ‘ugaibicanos” arc dedudsd Irsm &
NeE-rnslmg sporiys , A nd such & rubg w crculas m osb (6 o% & mes. (i
resognrbian of the fof-eXisieice of such a swpdibiw, Be Based on fules o e
& nend Jor whacsh 8 w desagned 9 avond

f the Secord Ressaremeerr, he savs al 67

Fof 15 predefessnr fpd farmulas, the Jnped contrasrus, delioy snd gamieiil,
i has subsbiluted & peif-gemcral feleiemee 10 the law of the mow sighehesnt
felabiesking based an “cankacts’ and snlereilid’ . Beil Ghdy 18 The evir -Chanping lawi
of comiracts and tort. but oven e such a stabic ficld as che law of the law of trust
But such tests die mene “calch-words’ represending al besl nol mBeibhids of bases
far decscn buf conssderabions B0 b emplowed mn sfbing wip BEw faleh of law
mgaired by changing temes. Cosnbing up ‘confaciy’ of locaang the “oemire of
EraviEy i sTaghing 1he respeclive ISlefels af e SEElEs Cuf Rcwer B 4
sabnfactory way of deciding aciaal lavwsusis The Instibuibe's new farmula Rus .

outh Africa
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efldey srian danger fovr the sdoimmstralson ol pusticoe, smes i o 8ll-tos-casly
used by Busy Couarts wiich, were il noi for ikt formulds. would ariscalabe the
polecy grousds of thew decmons lod the gmdasce of Lowris and parises
I the result he advocates a “"lex for approach™ o the following effect
Umless applicaisan ol § forssgn fule o reguired by g senled (lormalaied or non
tormialaled rule of chence. all ¢hge ol law shouild b bavsd on 8 COBMS0WEE
sterpietabion dr feer et of thal domestic mle which ehes parmy weeis 1o
dmplace. I that iplerpretation doss s lead 1o the debimssal al 1B sul o 10 the
applicanion of a foresgn rule, the fomum melc. m & proper forum. apphics & s
nisal of a& | now prefer tocall it the ‘ressduary’ rale ., 21 a maiter of non chince
Char Courts have i the past given necognilion © 4 number of thess
theories cither expressly or by impheation eg the “'comily  theorn —
[ Acuier. Blae and Co v Coloaal Marne Asswrance Co (B2 1 SCA02
ai iy Serdar's Erecuors v The Manter { Npiol) 1917 AD M2 af 307 Spad
WA Browa v Brown 1921 AD 47K ot 483 Duare v Liveack 1978 (3] 5A
GB15 (D) ad 621); the “scgwred ™ or “vesled mghts™ theory — Pielen v
Cairn’s Execniors 1910 EDL 482 at 469, Ecrare Seedar v £/T6RNT NLE
535 al S0, 547 and 548 Amderron v e Maner and (Amgrs 1988 (4) 58
. . Bl (E] a1 o&8: Covnmaatiorer of Tased Frderafomo™RAodesia v
MeFarlgsrd 193 (11 SA 4T0 (W) 01 471 the " Iagal aw™ theory
[Schapire v Schapiro 1904 TS 673 o1 77 Serday Erecutors (rupro ot
BT e “statute (heory | Frankel s Exgres Toe Wasier V950 (1) 5A
| 20 i A at 2150 Sesdary case supra g JT0mndh 3107 and the oot
sapmaficant relationship™ theory | imprevmr pCapei (Fv) Lid v Evtaiy-
Lsyemensy Sew FORS () 5A 158 (0] 05340
| It wonld seem that the preponderafge ol aathority o this souniry 6 sill
in favowr of recognming comity afEtheoncical hasas of ths anch of
aur lpw . | am personally attrafiedoYhe © justice theory™ of Graveson but
5l the spme time have difliodsly @t countenng Efhrenneeng 1 CHESSm 1
the ellect thal
SMec=comity cheoned shnge mesch ol their sdeclogical and, | fe=l, Llioman
hackgrisand with someg G hipae schemcs winch, though ey have shafied thew
aendion 10 confleung piteale “inleres scck fimal amvecr & slasdards of
‘wadiir . Al o saligan ey which inlade Wempler 3 and Kégr! ) i well G thar
pficred by Chagthale amd Rere. and others miast Eml, 1 submit, Bke sl bogal
teronas whith soaote the irmefutable ol that. although we 2l have & s of
justice. odr pudgments that we demive from that sense are necessanly indonsistent
with cach\othe™. oot only a8 beitween natons, commuenisies, families, but o
{ FRITEL T [0
b phefer the “'maosi significent relationship™ theory o the "vested
Rt “theory but here again find moyself in some defficulty m countenng
| Elarencwere & critscism that

———

pUoanting up ‘contacts’ ar kncating the ‘center of gravity’ ar weighang the
. fripective imieresds af two sabcs cam never be g satisfaciory way of deading
aiftizdd lawiimis

Whatever the theoretical basis of the rules of our coentry's privaie
miemational Lew might be. the fact remaims that certoin mdes have been
iormulated whech do supply amwers. however imperiectly. il mighi be
said, o mast of the guestsons presented for decesson in this matter

| der nasl Bave v speculaie aboul the [evnificsEtion e recognising [oreign
artistral awards because thee SEaie Bus by legmbatuin efpuned mc b0 & s
And has. 0 doing sn, alko expressely prescriped some of the condizkns 1o
sach recogmaticon

Although o & smd s 2 (1) o At S0 al 1907 (i ths Coamn “may
make any foregn arbatral award an order of Court, if seens to me that i
15 B pmkef precn | oupled wilh o dutv, when askedd, fo do so. (LT
Comemcesinner for fnfaed Revernwe v H B Kirg: Commeranoner for fnband
Hevende v A M Kigg 1997 12055 130 A L ae 29 and 210 Western Oreddif
| Hank [ v |||.u.l|'|' |96T4) SA Ieh (M) af WIH; Porwe v Depuneion
| Streer Joverrsereny Pyl Lid 195 (1) 5A B3 (D) at 88§

11 meemis tome zlso that | necd maol speculste o a case such as this about
the guestion whether | showld appdy foreign law where | sonld feel
snclmed 1o do so moved by “comiis™ or my “senseof justice” or my belief
it the extra-terrtonal validiiv of nghts or whateser becaise the Act sisell

i m—
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clearly contemplabes the appheation of forsiEn law. | am. jor exampe,
given the porwes., and | believe once again coupled with a duty bo refuss
the application if the respondent proves (o my satisfacton thal [Be parmes
had “under the Law applicable tothem ™ no capacity 10 contract or that the
agreement is invalid under the law to which the pariies have “subjecied’
it or the award was made. {Sectuon 4 (2] (S 0.

In lisping the grounds upon whach the Coan may refuse (0 regagmse 3
foreign award the legslaior has not mentoped preserptioe siaher by
wirtue of the foreign baw considered appleabie or in tenms afiheier fon
It was not submanted before me thon | should apply the mafm unimws
tcfusio afteria epcluiio and regard the list s exhausiniedt 15 10 s
regard. of inmeres 1o note that the corresponding Marulgry provsuons in
the Unined Siaies of America contuin & specafic time Tieme. Sammudarly & 3
(1) af the Reciprocal Enforcement of Civil Judgment®Act Yol 196 alsn
prowides for a time mat which happems o besg peats. (Althoagh passed
in 196 it i snll peaming prociomation, LG view ol the conclussens which
| have arrived at in thes maiter, if s nol aeceiiary [OF md 10 Gecue whether
the maxim is of appleation

Althoegh there were some décmans 1o the comteary, | agree, with ]
respect. with the judgment @iNGfnidai Trading Co Lid v Gowsy sad |
(Gowwy [ Pre) Lod 1977 (3] S48 1080 T) o the efect char the Supreme
Couwrts of this country had e er al commaon los 1o recognise loregn
arbatral awards

I would appear g8, the principal reguiremsent was that there shoiald
have been o vald Submisson to arbotration and that the other reguire-
ments {or recofifitivn-gnd the defences 1o recognition of foreign pudg-
ments also appalied b arbetral awands. | Forseoh (op crat 3671 ; the Bendar
case ot LURHDG- PP

The seguire ments for the recogrition of (areign judgments at common
law Wave been stated as follows by Schmudr im vol 2 of Joubert The Law
cfSauith Africa para 572

T firsd requirement i that the toresgn Cowni had ‘ntemartional COmpeElEacy
Sggosding 1o South African law |as well as, posssbly, yunsdicison acoordeng o igs
o law | iwmain mirnmuam sandards of justice must have been observed
gheis inclsde the impadtiabiy of the Court. reasonable noiace to peromn affeced
and an applicssoa of the prscsple of dualy allnnan

A judgmeent will sot be recognraed of 1wk obianed by audalen meink of i
1 1% conerary 10 Souith Alncan polscy o i o woukd enboce 4 penal oF sevemue law
il e loreign Siate

4 forvaen jedgmend will mat be endoreed ankess @ o a fmal pedgmens and has ke
pifect of rey paadicara accordeng o ke laws of ibe lorum thar proncunced ihe
pexlgrirhi

A foreagn edgment whe & superanmesied sconding to ihe foregn s wall
s B Fechgmnsrd

It woiuld seem thai the regeirement o “iniermaional compeiency”” in
fehprecd orl & lorergn arbeirw] gward made by an prbiiraior |',||.|';. ;||F|F|-|1||11r:|
m terms of a valid arbitration agreement s based on the submission
CONGNES 1IN nal agreemeni Thai subrmission constiuics 4 bass for
mtermational competency (De Moemiozoe YVemncoowhap Almex v Von
Corrlach 193N (1) 5A 15 (T) at 15 Rowsilon v Mowsaile ( 1ESE) 14 Chid
35L)

1115 nok clear 1o me whether the prncipe thal a toregn judgment which
15 '\-H[Il.'r.llln'\.la.l.l.'d i rerms ol the lndas ol the countey in wiheh il wai
promounced s lerms of our commeon law apphicable to arbitral awards
100 ndd Ravee 10 deeide s, Roaeever ., 08 11 i COMMOR Chuke Betwedn Ihe
parties that the award is not superanpuated or the claim therson
presenbed in ferms o Enelsh law

Iz argumeni before me. counsel did nol refer o the concept or
princrples of characiensaton or classthicabon. 11 seems 10 be generally
recogmised, though, that the first siep a Loun should take 10 an atiempl
1o resolve disputes bo which prvale nlermnatonal law apphes 15 that ol
claswlicahon, characterisateon o gualiicaton. | Eg Forsvih (o cof 58 360,
Cheshere gnd Nordk (op our ot 435, Kehne and NVoeel AL Zurics v A PA
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Diiributory { Prv) Lid 1981 (3) SA 536 (W) at S3ED. ) Ehrennweny has
s .

B8] characierisation, nigss contmned in  formulsied rulg, s just smotbe?
piass 10 IREl process of meerpreiaticn wkach B common 10 all hegal feasining For
all inderpretanion  wnlesa regalabed by Fibe of construction, be o 0 INsFUMERTS o1
lawrs 1% dbwaws 1BE of the snierpreicr, EhE firum
(Op et 115.)

1 seems nevertheless, though, to be 4 step that should be taken This
g, hawever, not as simple a8 it sounds a8 ol 1fi TUFD FABES OLRER QUESIions,
e first being what is it that | am classifying or characierming? Whils: |
realise that there has been considerable debaie amongs? wirilers pon this
paint. | regard ot as clear that it rules of low which are characiensed. as
80 convincingly stated by Forrvih (of ci at 58)

y wisen & charactermation dispute srses it s ciear that one litigant assemsthat
ihere ety & rube (of miles) of wome kgl svstem wihich allows him o e anad

whach cught 1o be spplied; whale ife ocher Iitigant disputes evactly hafl, . Thus
the object charsctertied th 4 nide of Law

{See abio the Kihne and Nagel case al 538H and Forsfeings (1982)
SALl an 18.)

The objecis which [ have o characiense in this casears i FETthose rules
ol law whach prescnbe when o clamm for recogmfiop’ s earred by Fes
fudicaid of prescription

The mext guestwan winich arses is acpording maths private Law o whach
country should | classaly these mles” TheSguethon mught oben be
academic because of Wdentiey of classficxlifreand contemt but in thas
matter. certainly as far as the rules of pfescaiption are concerned., one has
the {eature thal the partcular Ugeied $1ates rules of prescripion are
classilied as substantive 0 lermsof thalTountry s laws and the English
rules s procedural

It would s=em that sur Caunsdhave penerally charactenved scoording
i the lex fori | Schmdl imdBpben Fhe Law of Sowth Afreca vol 1l pasa 579
and the cases theie it MAPeulso Forsveh [op cor g B )], save e one
instance (Asderion/® Nie\Maier (upral) sn which the ler couesor wan
appled

[m thes regard. Tetie=in be leamni from oor old authontees save thar ¥an
ier Kewisel oduld pagsably be sad vo have apphied a type of enlighiened les
far approftl, \Sere (o cie st 37-59) ) The bulk of Contimental and many
Amerisingirsit adhere 1o the theory that the dex for should charactense
{ Kaphy The Pow of Succersmon or Souch Afnca Corben, Hohlo, Hofmeyr
Kol b Forrwih (op cif &t SHY), whilst o auember of Continental
witders favour charactersation by the ey cowae | Ko (op oo at 62507},
Evighsh Cowrts charactetive on the basis of the lex for il show i
readiness to rengnise concepis ol 1oPgiEn law mn this ficld of law
(Cheshire and MNorth's Prvaie Jmiernaronal Low 10th ed a1 &4 and 45;
Lrraveson Lol

el ey Lawy Trh gl at 46) us the Enghish rules ol conlfhey
give a wider scope to defimibions than would be the case under i:np:ll:h‘l
mumcepl law | Graveson (op cir g1 4718 The Second Resnaemen? in the
wiakds of Elremsweag (ogr o @l [l
bhas deemed i do replace sis pre

lmdeng thar ‘the clasisheatios g of 1l hwigl daw cumcepds FESIRI S5, 1Y
e determanced i soprdance wath the law 1hal goverom the maug aivalved” ™

Chur South Afmcan writers seem 1o lsvouar o vig media or enlightened
lex fori spprosch | Kaha (op cfr gt 62002116 submits that the lex for
should be “mwvolved fo a considerable degree in characiensation™ bui
believes that the fer cuurae showld have some funcison m the process of
charatiensation and hads the maost apecabing o the ciher iheamnes and
e “ERAl les mod-wiy Between e Iea forr i the e caiaied 10 Be Lhe
theory advanced by Falconbriadge Exvavy o ffae Comflics of Laws Ind ed
chap 1. Acconbing (o ths learned author

Thie prgepmme sl Characiernalion o o determione = ek the lossil guestom Lo
wiich a groen rule relates mosabsgmed wnder the kel iacwinon specibed in a grven
conflict rube. and ernsegquentiy whether the el ol lew s applicable eo the {aoual
SICLErin=n

w happy agnorance by The crvplsl

Y. 244 ]
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His approach reguires that the Courn should fira determime the legal
question rased by the factual wiluatson by reference o cach potentiadly
applicable legal sysiem. Thereafter the Court has to decide whether the
relevant provesions of sach such loresgn system of law relate to a kegal
gquestion which 15 subsumed under the legal gquestion specified in the
comflict rule of the forum. This 5 deceded in accordance with the lawof
the forum but he stresses that the conllict reles of the forum should be
consirued from o cosmopolian or sorld-wsle pomt of view apd that™s
“domeeshc fale of 6 foreign liw chowldd ol be characiemsed g R€ertmin
Wiy merchy bocause & domesiic rule of the law of the fofumg cXphessed in
different terms of in o different comest. s characersed W Ut way™
| Faicontridde (o cof al J81)) T g “Characters il iand Finl:l.gr | Lhig
Coaflet of Laws™ 19599 Acra Jundica an 222 speakfghly of Falooa-
vrdge b upproach bal submits tha “the two spEges Ot characterisatoen
described by Falconbrdge may convenvently andreal®acally be negarded
& single process; that:

17 1% e mveshiganos ol the fareigs mulg wiigh whiould b mmde Trom a
world-wede point of vsew’ and o s the Coog osstl wiuch musi categomse e
lerggn rule In doisg so i will, of coume ;ﬂtm: fulless anepnion 1o ik ‘naiure,
wope and purpse” of the Toregn rudE m Neosiest of Toregn law
[ AL 224

He sifvocates that the charagiermanon “showld be made 1m a pobcy
comscious manner, for the Wltifmale guestion sowhether ™ the lofogn mule
mong which “good poligyseguires should be recogmsed by the Lot of
thie foram ' ForgeTin e cir ot 54} refers with apparent approval 10 S
Lhero Kafen-Freund'y “enBghiened lex for™ approach in these words

Hie argwes ihaf althoweh i s Llioman 1o dream ol & sngle umeersally sccemed
st of concepty wherehy classificamon could take place m all legal systems. thefe
m filhEng b fap !&dr\ elupmment, by 18 ek fom, ol pnncigles of classheatios
for us= in condieesscases and stnch dffer from thess med 18 purely imermel cases
Such wp@cihl pegncipes of clasafication would be ‘enlightened” and would 124
i pecgEfethe clasubhicalsnm used an loreign lepal sysiema aa well as ke
erﬁh]ng; il !:u.m.].ll'. mimang fomady 4 wRgle sef ol e fRdhadnasly .|.|:|.'E|HE|I
tincepls

Eaervill submity further that characicrsabion o an arca of what
Dworkin Taking Highs Semously descibes as “hard cases™ and tha
ru-.jgl-x whoiakd i exerciang their “discretion™ in such cases be bound by

the geacral principles of private migrmanonal law | such as i0e search
{or miernational harmony in decwsson-making, and the pnnciple of the
equality of begal svstems — ie an cschewal of a preference for the lex fon.
He expresses the view that 4 wallingness 10 adogt this approach may be
gleaned from CorpETT 1A's remark in Sperling v Sperivng [975 (3] 54 707
1A&) a1 T22E {in a dufferent area of prvate miernaional law | thal, where

there i b0 clear authoritv the Cowr showld comsader where “The balinge
wl pualice &l LuRyeBic e lich

The « anclasions | Bave asroved at ane the lodloaang
It must be sccepted that f i rudes of law whch ane characzerised
|1 maest be stressed that charsctensation i but o tool m the process of
FeEsanmg i 1Erms of whach ihose rules ane imterpreled
LCharaciefmiisif Gifiaod e feganded &% an indépendent mezns of
cxlablshme the proper choice of law and one mast heware of mdulgng
in “deshonest characterisalben ™ in an afempl [0 make 11 50
Charsclesizaton s pari of the process of interpretaton and all
interprewanon, unless reguloied by rules of construcnon. be it of
instramen’s of lows, is alwayvs thad of the imterpecier. the forum
108 thus nod surprising that, m all cases but one in oar Couria,
calegorisation has taken place scconding to the lex for
The lex forr approach has much 1o commend self other tham the
argument that characterisaton 15 partof a process ol inlerpreuation amd
accordingly done acootding Lo the precepts of the mterpreter. It could

South Africa
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3N

b:r:::.}:lc:ljl sirepliciny, DO it establishes af canly "I-:E11;||:|1¢!J body of

definatians of 4 charscter alresdy known io the Judpes of the Lowr, and

requineg =0 special proof by forogn eapers, aml cenminty, Because any
litigasr womld know belarehamd exacily how any parisular legal fule of
makibuison woiild be chassfved”

[ Cirawenon [op cir a1 46].

It has been suggested that it = 10 be apphed also because Judges are
under oath 10 sdminister their own legal sysiem and no other and the
decissn or délifimon of facts of 1 abes by o begal ¥ysiom I0fEEER Lo them
would be o failure on their part 1o observe strctly their oaths of office
By the oath of office of & Judge in this country he swears that be will
spdmanisber pastsce 1o all perons aliiie wyihos) fcar., [avour ar piejedice. and
2% Lhe €iic uETsLances of apv paricular cast May reguire . i sicoTdance v-ll_l'-'-hE
law and customa of iBe Repubiic of S0l Alrsca or of the 1efritory af MSuLh
Weni Afnica i

Ths argumendt could, of toune. beg the yuestion because, 1f Kosth
Adnican mamcspal law and o particuiag that Branch known asmyvalc
imbemational kaw were 10 reguare & Judge 1o apply foreign law ingeTign
circumstances. be would stll be adminsienng justice g @eeandance
with South Afnican law if he did so

Some of the argaments agamst the apphicatsan o tiie e fod soem o
e i b hold water. 1115 said that the theory will agt wprewhere there
i o close appbogy i the lex foe §0 @ DfeiEn imsiiution of rule of law
1 seefms tis me that of there is 5n snalogy no pR@sem e xists and il there
o one i1 & not necessarily i calamaty for Gassioaion i 1o my mind not
a necEssity But merely a tool 1o be used witen aviitable. | doconiess also
b be makile 1o visgolise o situatel in which @ rule of The fex fon
competes with & rube of foreign lafy Ml (it foreign law & ne apable of
classification by the lex for

i has also been sasd thfit Whi\sheory may resull in a fmlore 1o
apprecaate the true natuzg, Wghe Trcign rule. It seems to me that there
shiould not be sach a ifurl i Msufficient evidence af the true nature of
thee foreen rule and 1 cltsilnten by als law 1. r.||J-..‘-'l-1 belore IBE
foram to enable rsmmake o corres classifscation of the rule according
10 1he lex lork,

I befieve that W Rdmporiant b point ogi thal cussification of & robe o
mubes of fofegm QW in teremes of e oex [ory GOscs M IR my s rn:.lul
asking (haglession hos 15 1y analopous rule of the lee ford classifed i
ter s of Rlc WAT foe bt how wiauld thas lonsign rake be classified o !I L
part O the Jet for? (Far what seems bo be i CORLTAry \ew, see Forsyih
12 S L it M)

M seerms 10 me in conclusion m respect of thes enguiry that the general
tile of South African private internatsonal law s tha classfication s
done 10 terma ol the lex fore. As | do not belseve that there are any grouncds
for depurting from this generil rnele in this mater, | propose o apply o
Whilst it would o diowba e masre saimfaciory 10 be able 1o st the nule
and its qualsfications, | do not belseve 5t necessary to dio 30 o thas case —
fthat & assumng it o be capable of being vated precschy

The fard neles or sei of rales that | am called wpon 10 classily in this case
are the ruales relating 1o the operation of /ey judicara. 11 seems 10 e 5 well
seitled pnnciple of the privale internatonal law of thes coantry and many
oiler cowmtfics that the Court should disungussh Debwecn fulés al
procedural law and rules of substantive law and that procedurs) majers
are governed by the fex Jor whilst matiers of substance are goverped by
the lex causar. {Sparer (o onf af 172-173)0 Kakae v saped § case supra al
537, Forsvth {op e &b 16).) In weew of the general rule tha | have
mesismned, it wousld seem to me sl that the oflen dafficull guestion ., when
i a rule procedural and when substantive, s alw one to be decwded by the les
fpary | Speer (o caf ol | 74), Liruvesow Lo o @l 203y Seconial Resranemen
— Conflai of Lows pura S84 bl see alss Forayak (o oo ud 18]

L
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I'lag ot s ofeen o difleull questsn o dedide whether o particalsr mbe
5 i culigfal uF vibsipEnlive W clear
The 1ruth Thal sub=iafde SRA priceodure Cafimd be relegabed o dlear <al
palepnrics 1here o poe-ordasned dividing ling Bersecs 1BE 1o, PUvVINE sisme
kimd of abjecove eumience discoverable by ogic, What s procedural. what
sublamtae, camniol he determensd i Parei
(Cheshine mnad Month {op oef a8 893, )
It seems to me that it s generally scoeped and logical that thd rulés
relating fo pey judicmto are charactensed o procedural and sheneiope
govouned by the lex for. [ Graveson (op oo ol 2%, S} Spued Lgp oir ai
174, 177); Cherhure and Nordk (op cir al B55-A56]) )
Counsel in thes cose obwiously thought o too becadse they” merely
Felerredl b0 LIS Coufiry & laws whhEn mokimg thear submissingsJn regard to
the ercepio rer udicadae
The requisites fof a valid plea of fes judicans GFEveat 4 prior final
judgment was given in Coun procesdings ipholWnp the same subpect-
matter hased on the same grownds and, belween the same partcs
{ Minford's Execuror v Ebden 't Exeewiorydad Qifrs 1917 AD 682 at 6ls, )
A judgment s fimal if W has determined the substantive nghts of the
partses: Hoffmann and Zeffertt Sounh ffrecdn Low of Evatencr Srd ed ol
20, African Wanderers Fooibal SEEFYPry Lid v Wanderers Foorhal!
Cliah 1977 (2) S5A 38 { A} at 456
It makes no difference thal{h&pphr judgment wak & foregn judgmers
| Card-Zetar-Sfoung v Ravmgr dnd Keeler L and Chimers (20 | 19668 2 Al
EH 556 (HLY @t 554 Jole v Nalmon 1904 TS 317 5t 3% Walff MO v
Soderemond | 1H9E] 15 S8 90 M — or whether i was nght or wrong
[(Moffmans ard LefffeNiop cr at 258 and 263); African Farmr and
Townskips Lidy Qape Fown Mumcipaliny 196302) 54 535 (A a1 5364C-F
Berrrarn v Wiod (JRF3) 10 50 177 a 180)
In orderfiodetermeme whai ihe subpect-matiet was. OfRe mMusl oDWIoEsy
consuli thegleadings., | Marks and Kandor v Vaa iggelen 1925 TPD 29 01
LS
Thepierpudement relied apon by the respondent m (hese proceedings
willh omenen Coern proceedings berween the same Pariscs 10 ihe Umised
Spanes Destnict Couwrd Tor the Soathern Dhstnet of Alabama

Tethal Cowrt the apphcant. on 22 Movember 1942 ““filed™ an action (0
enforce the arbicration award which is the subject-maner of the PEREN
proceedings. Since the action was paot filed within three sears., the Cowrr
held that o was “tirme barred ™ ond dismissed 0. 11 was 30 held by virtue
of & 27T of 9 USC whisch eeid s folliows

Withefi thice weadn aller an affuiral awand Lall

g unded the Convenlua w
e, asy fafTy o 18 asfalrgl Y apply L gy L oust hawisg |I-wu.|||.'|:.||||
usde s s chaples for am ender cosfermenyg the ssaid as sgasns? amy ber HEmy
b e asmutrabmd. The ©owrl shall comlerm e awadd wnilews i Lifds o6 af the
groumds b redusal oF delerral of recogninioen o éalorcemem o cthe s
sperehed en sasd L onvennion -

An expert wn the law of the Ulnded Stalcs aof Amenca has made an
aftidavit o Ehese prroceedings and has staled. wnlér i

Il Lacoiman's sction wei b0 bg brought agms en ibe Lineled Slabey o0 &
[enachcnon ather than the Sosithern Distnect of Alghama. the acizom weogld. sn my
i, Tail

In ehe firs place , e 1hiec-veal Himiatons perusd guoted absove (s ai siegiel
|"'.n'.1 ol The scsligie whetl croabes 1Be caune of aCtiisn. [The majoricy rule on the
Lnited Sotes ia tha where federal SERules CTesle 4 Hew Mght of sonion and then
prescTEne a tume perios] sethan ehich that action may be broughs “any failene o
mommence ke action waifun ibe applicable time pemod extimgunhes the nghi
itsgld End dhivesti the Feuleral Cumgrl of amy subedi-meslbet jigrisdsctuon akack o
ABEfvIae may haep This puiabns w iroen (B sudpment in Farid SR
[ingn Ajdgcighogg v Firdl Frderal Ssavings and Lodn Adiodigmon f Hewag &0 F
Supp YRE | Hawan 19520, and | Beligve that o coreecily relfllecls the law as o
winild b spphed inomosl pecisdictiodgs of the Lialed StEie of Amend., and
rarticuladiy in Alsbams

The Congress of the L'micd States Bis enacicd vanows sI35Uies 10 conpanchion
wilh its adophon of the Convedlin federied o im pafa 5 ibisd Uee such sdatsis
s Bimand m N LS AT, a ¢impy whegsenl m grinesude U 27 herito, This comtans
Ihe ihree-vear imebstions e iun wfisch sgs relscd o 0 A gromar 5 delence §o
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Lacomian's getrsn. Ay thes sigtune wns ciacted by ihe Congnews 8 the Umiest
Srares als effec ey b0 any actnom hioughst im ibe Courts al Ehe 1'aned Slabo
iy enfore & lireign arbwiral award, 15 thas regard chere s Listonon mads
herwees diffenmg lmimsivons pronvsions s efiect m Alabams or i/ Sew York In
ither words, 1%e same immtaisrs pefid woukd apply thruaghout the Linited
Stwies 10 all st Broschi B & & fweign arntral awaid

Twpecally. vach statairs of li tipn are regarded g wbsiamive’ rather than
procedural’. Therciore . maif Coud s desmesal of 1Y Flaw |3 should be regarded
a3 “suindaniner  desimavial Of TS METINS

It om omiy Bair b sas that some AMEricEn Cases i the subvpecd bmd o
subsiantive ellect ol sugh slanuies b thivr B ©IT DY &N Gree o
exmdemir o commnn law  Arbicration prsceds | pist exisk ms part of che
-I|'||£|I'|.-| AMETsai TR law. Lin 'I"f gthed Band, howeewer. Fhe WLENEEY
conbarnisg oue IhFee-vedd lmmacions pronasion did ot Credle Lhe Cause ol on
permablong the enlidcement ol & fofeign swaisl  This nutwiibaiandsng thal the
sigbsbafitive olieel o simuilar saiuies may ol Be umiversally acce@led 8
Amencan cascy. i sy oipsnion that the pudgmens I haviaes and Lada
Agrorssdiom case yaoled i para Y herego win |l he & iversally Tolloweed in
the Limded Stabey

Furibsermore. Bale 41 (450 af the Federal Rules of Conl Proceduie sEEbes in past
1 follows

Limbess the Cosart im ifs onder dod sl ofherwyse speciises, 8 Jizmesah

ungler thes smbdivison and any dismmssal not priseded for n chis Rl oo

8af 4 disiisesl boe 150k of sursdictson, (B enproper venoe, or fgl faige o

ol @ Pty it Higle |W%. operuios 4% an S puldsC GRin upon 15 ieseis

I'he Camart's diseninsail order dated 19 May FED did mob spegly olgeraaie ™ s
peovuded fof im Rale 41 (5] and comegueatly the dismissal @ L afomngah s sttion
dhicatean om the mesals od s elarm and would e secopeshd % i B any
i SEee Lot in e Liniged hae £ MhEecdare in che L ours

i1 Llneied Scgies af Amench. & jadgment s one L ated States Disenct Coun

which s beoo final by appeal and by bepeeng ofshe Ol o sppesl may be
mepisiened in amy othey Lhsmmot L own semply Syegiling @ cemified copy of Ehe
judgment. [ then has 1he same effect as 8 judgment gesdered im that distne

il AEeis Bo e 1Ral ofe Bas 10 Be cigslah\nol Ao Bevome CofnilEsed i &
matier such os this berwesn the subnecEmaner of a foresgn arbitration and
the subjeci-matter of the appleation for secogmibion and enforcement of the
foreagn artniral sward | am ol iy eese, procecdinps concerned with the
subject-muatter of the arbinranef Y1 Seems clear thal apphicant 1o order 1o
sigrzeed in the Coun of Alabips et 10 allege and phoeee that

the forcign arbiirul avwdrd Wath been made.

that ii lell wnder the Convenison

that i1 had been ghe part¥in whose Divour if had been made,

tha the asward Bud Been made agains: the respondent ;. and thar

the pward haifhedy made within three year of the “filing " of i acton

The Cowry Owd Rt Tind against the appleant wpon any of the averments
iher thagl that the award had been made more than three vears befode
the prodeefing® had been commenced. Indeed s | understand the
mursaliPR=tle Other avermenis wone ol disputed

e Bibyject-matter of the prod yisdgment was accofdingly o clam tha
Wichapplicant seas entitled o have the award recogriscd and enforesd
Wl ama i ierms of Statates of the Unmed States enacred e conjpuncison
with the Convention on the Recognitesn and Esforcement of Forewgn
Artntral Award ¥ USC s J00-8 (1970}, The subject-matier of the pro-
cecchfipgs hebofe me 15 & cladm that this L ouit should recognise ond end f
Ehe EwErd o rErms o GWr Codnery 4 Egslanion (Aot ol 1T whiseh
differs from that apphcabde 1 Alabama, werer afia an that 0 has no
provision limiting recogrition o pwards made withim three vears prios 1o
cammencetnent of the procecdings lor recognition and cnforcement. |1
SEEMTE Lo e obrsous that the eartier proceedenes ded ne prvilve the same
s BpECh matier and was vl hased on the samee griviensds

The plea o red alicods m sccordengly dismisscd

Clusselicution of the competing rales of prescfipison. superannixen
tume-harniag o hmitaton of Coalombee, South Afnoca, the Unnled Stales
and Englamd s nadt that smplc. Casunisel were ih agreement that the rules
it the Linded States were substantte and that of England procedural in
characier. The parises were aboom agreement thal the rules of Colomina
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amil Samnih Alnca were wentical, however unlkelv that maghit he . and as
| umdcrstund the positson. | am oshiged o woept the propessaon. They
wels. howwwer, nol in agreement §s 1o the falure o elfect of South
Afncan wnd accondingly ol Codombaan law

Although | propose 1o classify these rules m terms of the P forr i
sty Lo me thot the rules of each of the couftroes would be .:l_nur:,r.;j. (£
cachl ol the ofler cownirees im exactly the sime way 1t e Lo e ed
o rhal slatates of lomelabon merely barring the remedwgfe T of the
liw' of proceduse whereas they are part of the softamyve law i thev
eatingunh altogethes the rght of the plamte] | Ko amd Vapel s case g1
23TH amd 338A and cases there Guoled; of Crradveden {op cerat 52)). [ agree
with respect. with O Donovas § that the Southedlpicin Preseriprion Act
6 of 1969, contrary 1o s predecessor 15 sffative in character. [ Kuhar
and Nagel (vupra ot S38); Forsyth 1982 56000 8¢ 1 ev seq_ ) Lt follows that
im thes e the dex for ¢ rules Sre so bt anlme = Rl the e cousae 1 miles
are either substamive, of the laeSNof e Unmed Siates apphies, or
procedural. if English luw apphic®, |f the lex cawvare u thal of the Linited
States then ot follows thar the SEPtseant s cliam woauld Be phousnibed If the
lex cadar 18 English Law the mathar s not that chear. Inwould mean il these
pemeral rules were 0 afpR@halthe lev for being substamtive would mot
apply bul that the lragadiae'being procedural would alse pot apply

This is indeed thlasiprofem menuoned in Dacev and Morris The
1-|hf|||]|| # i Laws(Dtheed a1 1181, The legprsed suthors saw

“I thic siatuft oMNehRdrs casisdr 1y proseduial ansd 1B of 1he (ex forr siabsEansive
strict logic maght sagees! thal nesiBer appises. s that the clasm semaens perpat-
azlly enigffeables A noionow decoson of ibe German Supreme Cowri once
acrually feachBd chis abward resait. But wrden have segpevied vamous wavs of
cRLEPE [ThgL A dalemima, and it s&ems probahle (hsl an Enghah Lo, an b
unSk dhwagir nt al vis Besng cof Pramled By such & alusieon, eausd apply one sLEnse
@rkh&oches

The Derman case s mivl availane 1o me bur Forgved in his arcicle i the
Sl L) siive ol Lhis case

There 15 a molonmous decsiod of The KestBagerich of 1R8], aphalding o clais
o a Tenmewser Bill of Eschange. The Bl mas pesscribed under both German law
[the Jex foom | amad Tenmessee law (ihe e cauaoe | but the German provaion was
clasmified s ushscannive, whide the Tennessee rule was procedural

| certamly have no wish o jom (he Cermon Cosr mo s moioreTy
altBcugh et lopst sl s gdaise . | e renson | wall non do sn, iowever
% URGT i seerms 10 M thal i sech an event | showld apply my own |aw on
ihe Basis (hat, i | am misl enpoancd by omy own w10 appiv iIoreign aw
| asm gnjoened Pwomy outh Go spply my country & low. | am, o dowbd,
mnfluenced to some extent by Ehrepwey s soepticnsm and preference for
the residunl fex forr approach where no formulated or ron-tormulated
rube exmis which seems o me W accord with good sense. At 1122
Elremamdiy | ol CiF) save

|n itve shaermge 1 peETvasive rabemaliation ol g peneral e of ceibgr e
Iex Mo ol BRE ol cuaar . ansd Bhs 13 T o gfiv weaghimg ol isleresti ew, Jofum
law mafionalily remzine (Se sfarfang f This was woil sbsied by ihr Alaska
Supreme Logrt 4 sl imvotvehg i h Cailgmimg Joosdens Whas minamism
ol ol B Roer corsymieseen g A Tiiais ikl el g7 118 Purpsise 1w & Marier
ol paolicy of govermmend Brvimts Colgming has declamed f 50 b ane yeas, Bel
% lasks has chosen a loneer perasd of (e sears, and d & 1B lorumn @ whsth The
nes od Che pamies are bewng deiermumed. |n rhese crcumsiances. & can s ng
s e s Wiy the Sate s policy da e e 1oen af 1ot achions shousd gree sy
o the difleding view of a8 Eofeygn cowncry

I lolkows from whot | have sasl nthetio that the apphicant’s clam 14
prescribed of the fex cowsae s that of the United States of Amenca. |
should therefore deall with thes problem firsd. Here ogam the solution m
Lar froams simple

The firsl guesthion which now anses seems io me o be whether the
propet Liw of the arbaraissn and the oward differs from that of the
comtract contmning the arbwraison clause . Coubd ot be that the Proper law

of this charterpurty is the low of the Umicd States but thal the proper Lav

South Africa




o mem—— =

NATIONAL JUDICIAL DECISIONS

of the arbitratean and the award o that of England and Tthat in dealing with
thes clamm for recogmiteen of the award | am 1o regard English law 2 the
=TT

| mentwon o passsig that 5 < (1) (6) of Ac =0 of 977 speexlically
conemplares the contract being imvakid under the |law 1o whach the PATRRE S
have subgected o or of the country s which the sward was made. |
mention it merely in passang mol enly becouse this motter s not concerned
wath imvaludity Bt for the further reason that | do nof wish 10 have 1o
ENpress an opinscn upon whether the “or 15 10 be imierpreted disjunc-
trvely or mot, {See i thes regard Kahn Armead Survey of Sowh A frican
Law [1977) 80 571

It seems 10 me that the amser B dependent upon whether the award
porvnied the applicant’s nghts or not. If o was obtaimed not 1o create a
reghit Bt merely o enablbe the applicant 10 enforce 1s nghts 1o payment
i lerms of the contract, i fo strengihen of reRboree s fights, then Tl
proper law of the contract is the dex coumar and not the law of the couftre
fi which the award was made . (O] Swadaf  Prvi Lad v Dvke NO JRTE [N
SA 92K A o1 94F -0 which concermed a judgment bat m Lhis hespon] as
iN OEREr FEsPers o judgment and an award are protably 1o gl |
Frordmian v Mender 197 (47 S48 T3 (W et TIRD |

Although 5 party who seeks to enforce a [orengn w@ibfilnon asard s
Saing of the award and nol on the comiract (o shichdhe 3aand grves eliect
INorike Anay Tnsuwreace Co Lid v Loadon Genfegl eurence Co Lig
|1927] 43 TLR 541 at 5420, the award i thes caSE€omdibol ilscll create the
mght 10 pavenent but sarenpthened and resnddrocsd (11 follows that i s my
e Cial the dex cawsae of the contrucy is the gaverming Law

That our low recogmses partly autonémy @ respect of the proper Law of
s comiract seems clear. Thus where the parises have expressty or impiedls
(iof Racwtly ) agrecd upod o cove rEREE s ol L ours would give eftect 1o
the intentson of the purtves/ | Sorderd Seak of South Africe Lid »
Efronkern ang Newmman 1924 A0 [T ad 185 Gupgeaheem v Kotenboum
(20 1960 (45 SA 21 (WG AR Tmprovacr (Cape) (Prv) Lid v Esrabiisne
memtr Ned [9H3 02 SA NG 7 ar 144

| agree, with respeergwith the remarks of Diossxors 1 | as he then was |
tha&l & LEFh coneermMng 1he Law 1o he appligd showld be impled only ]
1% mecessary il FdSmess sense 10 give efhicacy 10 the oomtrast  and thal

Thas fogpfilat il wodld nol afies B helplal o deletmining what the propey

bawe il iR goatinag! % because, althioaigh i mas aflen be necessany or busmess
rlliceay Mul Sapfic law he dewenated Bd goneeri Ehe oo acl, ERE feguehemendy ol
P RET IR eC Y Wikl o llnm dictate (s 1he jovermany lavw shiold B sysbem A
raher Aan syiiem M

h_.'rm'lruu diF CHse |1 |45 )

Whicic Lhe il ties [ive fol exghessly of impleedly selected the P
b il the contract the Cowrt Bas to determuiae of . Uhgr Lonirts have 0
commuon with the Courts in Englanad approached the determmation of
this gquestion in o wavs The ane m that the proper Law ol o Sonirect i
¢ s ey thee g ol w e meght e calbed the imiengsen cheory anid 1he

vithaer 1t 0wy chosen of DBy Doikls o The et feul connBecsan theory

Im terms of the “mvienteen theory ™ the miention of the pariics 1o the
POITEct 15 the tmis crerenon. o ofder 1o find an answer whens no proper
law was eiiher expressly or impledly agreed the theory s &5 1 were
extended by ImpUbing @i MIEHTIOR 15 The Rarscs Then 1 is il

“ILowaris al law Bave of nevessily 1o Gl Nadh upsi I COugsl, Fedding cthe
comract by ime lgel ol ihe suf f-rminlice gl ul (b T CIfL U LRSS
b e presamed B have besn n i tha p
{ Efrovken scaie al I¥5: LU@efmncint » Ronemimdiam (0 'l 04 54 Niw
sl 31, Preforon and Ami Youlh Sea fmvenimend Traw Lid
T iLmaler Jiaal v pemendl L3S (A SA LW ai J170-H; Ve Foad
Producty v L s Sipmmareg L d bAal AL 270 &l ZHN )
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In 1erms of the “mast real connection” theory e proper law of the
coniract i the system ol v wath whach the tramsction has i clopess and
mosd real connection. [(See e Hedavilion v {moaneath of A wsipdiis
1951 AC 21 ar 219 the Improvdrr case tapra ai [4TR )

Although, as has been pammred ot *“the masdern 1e midency 1wt Rdopl
an odvjective approach 1o the determination of ihe piopct law ol § coniract
whete the parties dad not themse|ves effect o choice™ | lmprovaifedse o
|4hiH-14TA), the [net remans that the “mmlention theogy s foi been
laid 10 rest by the Courts in England or South Afncaslighe Tmprovar
case the Cowrt felt fsell bound by the rales Baed dows in BfPodes 'y case
as | do too, but stated — it is comforting to knopi g application of the
HBoavikon formula. which., wiih respest, | pslcr. would mol kead 10 &
chiferend result™. (Al 1478, ) Oreveson [opegl alNUT) pomits out

“Both the subjectve {imienison of the partigs | and che o pectivie | laciors af read
conmection | views ol the pioper law have /Aelg cEmaved by oud Cowrs. Hiow
ahve this ltsrencs o wew Fembins, Mgl Iy pullged Trom a compadnos al the
pudgments of [wa member ol 1he L oder gl i pn Winimenrth Srer Eoiaiey
i Manvheiies i {Lid v fames MulTer gagd PeSineny i | U] 1 WLER 377 &1 180, 163
In tfsm case. Lord DEsrirn ME cqpresstu the test of the proper lew as "What s
the system of low wiih whach theNiransaction has the closest and mosl real
connection.’ Winoeey L expligsd=he proper law of the contrect i e b
whech the pares iniend shtisd EOETR S OpseTitinm

If comion or comudaieon B reguired for those who prefer one or the
ather of these two leoneBut have to apply the other o s pechaps (o be
iound mn the fach, Wrsaly. thal the aitention theory 18 kandly sabpective
when i allows 1Qg e determinatasn of The law which [he parnes oaghl
T AOPIT Y M have chosen. and, secondlv. a8 wis pomted ol i the
Improvaitcatesi L47A

Fiof nomachcal pommi of verw the Sillerend [ormulationy woibd Baoraeser
sl . o ewer. lead o differeni conoluscmns

I sSwens clear that the South Alnican writers are gonerally in favour of
1"Il," Hl’l.lll.'lnlll"rl 10T G LS (S 0rer (o &l

ab 1597 Vas Rooves |ap car gt 207
B Fwrmerh i 8T kaabhn Thee Law of Succesiion ag 5235, Given
‘"1;' chimce Detween e ETEIaNInAE the Al | L vy PTPULIRE af il nga
il DY applying the most real connectaon formsla | wsuldid wlso, with
respect, preter the |aier, lor the reasen staled by b as Rinven | ajm e Al
21T as Eolbows

Indicn daas geon wodiliks rog I.' el Wi usifdes] var
sk Fiyveri OESUWGT Ot vl f verimecuslike B sohiitg B priadd Adpesicn dagiva
lat did “n comiradicrio m nir om0 abjekiewe takior |vermaede ) noss 't
subjeinewe Lk ior | Bedoeding | im gen Ssm ie Dosg, 15 dal verder onrealivires oo
Wl 0 Bediosting 10 DrEEl B @oEn hdoelini dafeeeslic s fic

Whether | would, given on entirely free chowe. apply the mosl real
conmection formula, or the proper law concept &t all, 15 @ Matier Upon
which | aim lornunmely not called Epon to express ans Opinsn

Elererawerg (op o at | 17-119) has stated

Cnce haovb ibe “lopial plEce -« -CONTESIRE &1
wrfoamanae rule had beeh Doanid Ensatisbactory, whse Loures nevurned 5118 |daw
capiesaly o emphedly mieaded by the pariss g af anem T OF EVER i &h
sariusrve sl t|"| IhErE &re lew worgs ishh (ETiEE 0T METE pmbmguirud IHan
intenbs Ani fi= Tecem forma lay winch Bave e dovised e give IS 1Es0 the
cmbiance of cerainmy, sech w s Felerence to ke orhtet af gravity’ ol ibe contrac
o vts Eqglish mnosdel, the theees of the “proper iw’ meseky muzsde e cdoas the
drfeel of witicial dociming

Bt this s mot all. Both contral and incedental cmjphass upon the law of 15e
alace of COMITACIENE B Lhe, or &, lew DEAnng on ghe ‘creanon’ of a contract Fight
by logeed Cosaris amd worlem o ibee meceaEiily CACular sea for a dehite
ocalmatin of thal place. v has been sogpesbed (Bl Lourss showlld ssiefiain
wheee the lasi ool noomsary @ make a binsling agfcement takes place Bt we
know wheere Bhs a0l win perlormod urich wc Knire Wil e o
dcfprmaiic the et necessaiy W Maks an agreemciil PNding. Cven o one wefc
pskablnd aritramdy u test based on exiernal fact midepemdent of the apphcablc
e . prsctical inibare would B isevicable, as in the adl<mponani &g i 3 pmnbract
A by mrudl . @s o which the we-called manl-tei theory wosld eng He plice
sCTiRE “where the docament & posted o o reoerved by Ehe Tt . T
been jusily erinicmed & chidOwing 4 Hace that s 0SS hAEE 1D [he

d ke supplemensary place-od-

cantreg |.J vl thercfose iept G the determenalon o 2 law 16 g 1he “Sﬁﬂth Afrlca
Page 14 of 18
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The Amenican Law Insfiubs, havwinig SBanooned bv § furrow volue, (e lormisles
il ke Forel Replgiemend as “afidicial” Bas, en @8 Sfcowd Aellanemedml, sdopied
lsnguage smulsd 1o thas ol ihe Mew York Cown ("mos] signslscasi relabonshsp |
wisich i T e had fallowed 1he Englesh reference io cthe proqper faw of the condraci
In all thiese formiilas. what ehoeld be the result reached b g choice of law,. namely
the ascertasnment of ‘s cemier of gravety’, oraf the ‘most sgmificant relationshep
o of ihe ‘proper law' s offered so us & 8 premse for ihe chosce
UOndy one conclusion seems compelling m the light of this complete labure ol
alfical docinme. Where the ler cowiracius, be s the law of the plse of
mnkracting. or of the place of periormanse . or the “iniended’ bvw has retamned any
iglevance. localmation camnod be postulsied by logecal roasanmg or csbalilndicd By
peneral formula, Hathes 18 menl Be dediaegd lof cach apecelss probiem un the aght
ol the polely wnderivimg the fofum rule wihoss Ju||IJ..rrhrI|'. IS i gl
Fan Rooven (op cf] leading op 10 he plea for apphcation of o
lunksioncle bBenadering Dased wpon iRlerAasIOnEle redelakheid®
KCEEES
Al weird die staluieloor werwerp on wam mel Von Saegme pesoely i,
A | e sLElwl r i § na e
repeise | wial idse srlel van she Lestrak s wargd s dsbwels govind dat sheerdgre
repdelach @ setel aangedu kam word: en alboewel die swasnoptel Sandhe
komirak dhikwels ook serhand Bow met diez sosasle fanbsie vapldic Wiokie
reprees i N Blole vassiedling van die vesaanepund dan QOF ERod ven dese
DReefhDiNe Yl LeiIClEe cicMsENie. Nog B & 0 oweErklike WNerkiamng vir die
efe iopsier| e wils vl & i e
hvwever. | regard myvself awboumd 1o follow the
spproach in the Efreiken case in my gquest for theyfy@agar and, as | have
alwo epdeavowred b poent oul. althowgh sometimes ¥Egarded as beang o
subgective approach, f mon fet Lrgely Sgietebee. | cannol sce any
indscation in the chartespany that the §fetsdy gave the malier of the
poverteng low o such any thought gefrnliows that | om o decde
wiad ought. readirg the contract by b lighbaod the b ject-matter amd al the
Surrousdisg cirumsiances. o be prETumed o Bave been e imesnon of 1
s
The most impaortant faciord wifiel are m omy view 10 B laken mio
socomint if COMIAE L0 & CoRcNSIOTare
1 anp|||,,||'|l. cammes@ndigamess and o regisiered in Lirecce.
ihai respondent casme¥on bissness and is registered i/ Lolombia
that the applscadt wity fepresented by s broker in London in the
e RO B RIS :"‘I"me' Wi bo the comcliision of the charerpary
thai the regPeadent wis represenied by il Wew York broker mn thase
negolialeimm,
that e \ehiagerparty was drawn and was dated o MNew York by the
regponde 5 Brokes
i/ charerparty was then seml 10 London waere [he partes
Bantlet heokers stampod and sgned i1
thEep ihe chanerpary was tor the carmage of ghosks 1o L osamaa.,
phat ahe US Carnage of Uo sls ACT WAs .'|'-rp|.lr;.ln.'-J i Inae
charenparty
that payment had to be nade in LS dallars
that payment of freaght sk 10 b ma de in London 10 an Efglish bank;

that payment of general average had 1o e made it London

it artarraion had to take place m London By arsErabors COrrving on

pusiness in London; and

that the claam o bor recognsbion ol afi ave ard in TESpect al a pravment

Fivigmd b Bie iduse

The factors whisch favoured the law of Colamibia are thot responcdent s
regisiered there ond that o s e (63 fecd snienmy Inorespect o) Qervery
wr discharge ol the goods

The factoes whach favour the law o the Linited Siates of Amench arc
| KTty tains from there . that he dres
LA EETL there; thal the chamgrpoey
Lt her chafeErpary incorporaled

Lhat ||_'H.|'I.I|I|.|I'!I'| g broker ol
und sgned and stamiped The o
shipulpied paymenl i LS il b aar
the US Carfwage o Cloads A

The [actors fuvoarng Lhe lww ol England are that the appheant™s broker

neprtiaied From (Reie. that the parises Lasngan Piokets péftarmed the
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1 the charterparty 1o create n banding
comiract, i Landon; that pavenents had (o be made m London anad that
arbitratsen had 1o take place i London by London arsigescion and
fenally, that the clum upheld i the arbiifator's award was one Tow
pavmeni

W' vilit comnteng coniaciy oo factors favowrng one of the olhaer SRy s
Law m an aasabislactory way of deading legol ssues. & |-HP fufmbet ol
rmportand ectors posnting one way B 4 sirong indecator e thes Basis
Efglek Liw seems to be ndscated . 18 would seem to he ngl ond e lee Donc
comiraction, althoueh ths s mot gute clear, but slso thales e aodinonis
i respect of the claom lor pavement of the amount lagnd ol due o 120ms
ol 1he -.h.]rll.".r-;ru 11 i e that one cannot iepihaNnftance speak of 4
snghe lex lovy soilinterney because the applicapiis Fhoapal ohligatonms had
i b discharged not in England but m (carnlige from Argeating 1o
Codoombis and delwery m Colombin, 4 00 Esefurors of Muner v Jonaes
L 1R8N 3 Searle 5560

WS ok g s L P arsaislaciofy bo atpive &t 3 conclusion that the law
i b apphiesd as e proper Los iEiviaie That of England o respect of the
respondent ‘s ohligation 1o el{# pawment and that of Colombia m respec
ul apphicam s abliganon w ddwWet ar discharge salely, that was indeed by
impicutsan slbe aduerghc .‘1"!:I‘I'l'|.||.'|'| of vhie O in thie EVraonidfm s (al
|=x]. Whether ome sgfess Wilh this spproach or criticises if o5 has been
done, for examphe . Qreahayrmprovan case ot 147F-0 and by Van Rooyen
fap e ai WES) yiEResvih (ap Y0, the fact remains thai ihis scissson
prencaple has Been Bpproved 10 on extent m a4 number of decisions

gk lore Lo N hkeldfp k(R | 3 ) 54 50 (W g 20 amd 19U 1) SA YL LAL
Erecutogy @f Muter v Jomes (1850) 1 Searle 156 gt 35849 Dy Wer v
Hroowgaely 1Y TPD S8 a1 410)

Wih b= e o e pis ol oF nedl i bo 8 largs extent dependen| upoa one’s
igfa g tBe vuriows legal theones which have been advanced i respect of
aglichd oo the law, and imadeed whether one dcocpts the “proper law™ or

sl siEmlcant relatiomsdap 19815 g all Van Rooven {op & &l 2L

with respect . gute correctly, postulates a situation in which the ~ywaar-
Iepune  (oeftee of graviy | cammol be estabhihed n which event be
agepiy sonapen. I one accepis the approsch thot i the absemce of
sper-law we are merely dealing with conflicts betwesn legal rules seen to
e palentially applscable and aol kegal systems or parts of legal systems
then scissive s a necessary wnd weloome princepde. 1 not. one will alwavs
b Buces! with the tact thal "oouniting’ P COMEACTS OF INLETESS Can never
e & satssfacion wav o decnde legal ssues and n sesme coses could nod
sy AR 1 u samghe svsiemm of |

Be that & it meay, the Jex fewy safunoss of gl payments is E nglesh low
whereon the performance of applcants obligations of carnoge and
Jelivery hud i take plice i Argenting, upon the high seas and in

esmibia. I 1 have 1o stnke o halance st seems o bl owards English law
{TosTE W TR NEST TP fedrs Lot oy ol i

The tact that artmtration had 6o ake place m London s gl 3 strong
PRERRET Tarw s bBioanig Toiead thgr (he partics: odght 1o have choscn
Englssh law os the proper luw of the charterparty. Although the notson
whach at one e found Lavowr with Enghish Loures that such a chee
sl he reganded as conclasive as o the choice of the proper law has
keen fojected. o remams a facior ol comsderable weighit. particalarly
mbicre the partics gre of dillerent ngisonslies e of Covmpapme o

i rmerend Marimme SA o O ompapme Fuaorene de Novipouon 54 | 19910)
AN ER 71 {HL) a1 75, She, Yow-f |

Ihe scule thus scemms o me Lufly hoavily Ddted towards a ooncheseon
1l the parties ought 10 kove chosen Engluh low ax the governing low
B Bactoms counteng i favour of The law of the Linted States of Amenca
wEEmM l me ool e Be veny wowghiy. Mr Maged stresaed the fact thai
pavment hael to be made in U'S dollars bod thes seems 1o me o be of listke
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mpartance. LS duodlars were then and gre stll cumrency often chosen i
imlermimenal rade. D0 and gold prices are. lor example. penerally fixed
usMed | US dodlars all over the world and ome koows from
Bl ol s often e CUrrency '\-I||'||,.|..||_'d i charterparties
beiween partscs of dallerent nanonaliies

Mr Mopid also relicd beavily on the fact thar the USA Clawse
Paramount formcd part of the charterparsy asd deemed the U'S Carriape

| Caiads b S AT b e piduerporated thetein

The history of smelar prosseons sy succictly sel out by Loed
SoserveLL oF Hammow in Adamasies Shipping Co Lid v Anglo-Saron
Peiradeurme Co Led | 1958] | Al ER 725 (HIL) at 7500-TS10 as fallows

‘It w1 thimk . ielcvant 1o sl ol guite shoriby the Bisboiry ol the provissnns
embodsed = Lhis and other ssmubad Acts, The abiseet ol 1l Brusssh O smvention
which led to the Hague Rules which led 10 the Act, was &0 produce standard
provisions of lablity aa herseen shposner or carner and shipper. The desir=
abadiry of seandesd wems fof bl of ladeng shich pass from hend 1o mand ke
Asgelzahlc wnErumeniy kad long Boen fclt. The provesicms on fElEos W ]'nﬂl:h..'!
law reheved the shipowner of s abssiuic abhgateon L wvaile @ ngreeG MRy ol
This was repiaced by a duts 10 evercise due dihgerce 10 provde adcrscrghy ship
The shipowner was placed under 3 daiy 0 eveross due deligenss 1n wibser maliers
coanecied with the carmage. He was allowed maxsmem excepnogs o he Eanbiy
whnch he cosild o sNcTeass

Ihe Miles dig mist afpdy b0 cBarismartes, L Erparifes Ja Wl s frosm hanad
10 han amgd parises were. therelore . lefl 15 FasTugfe gl LEfes chey chose
11w thoughi af one ame thai the rabes el B BUAG be embodied by
apreemeni., as was done with ibe York AnreegpRaite on General Average of
1890 | Scrainon an Charrerparaes Lhch ed 4541 LiSer of Was decided 1hal cowntn
should, il o mended, legndaste. Uur own L 2rmigps wiioous by Sea Ao was passed
in 1904 amd che Ulnited Srates A0 en |9 el 'nned States had led ihe way in
s Deld By the Hamer A ol 1893 Cegisdaon embodyvng the mules wiih oo
withoig! moadihcaton did sol. of cosrse Suwet chaferparess, and coakl nos gi
bwomd shimmanis which were or game saitin the [ermuaitioh ol ke logrdanimg
couslry. The Linved Kangdom &t Wpplery 10 ships sarfyang gusiids Fom dmy pon
i Cieal Bnimn or Morthermlrelamd . The Limibed Stades Act kpplics (sulbjed 1o
excEpisons which are noi gelevami here | 1o comracts [or carmege of poods to of
from pors of ihe Unggd Ziaesy. The shor summary o, [ hope, sl =
ermphasring how naigral Weas thar nares concerned 1n ke carmage ol gods by
wea should syl w cinbody T codle of ebligarics, the progduct of mech thought
and gEpEmenor. ¢ Gonirdcts i wlad® o would ot Be applscuble by egslabon
This wiadd apply o efarierpartss and b Bdly of ledeng which were nol wallan
the peagrapeci™henits of any cowniry's legslation

Ay hasbern pointed oul in Cheshire and Morth’s Provate nteraomo sl
Law WihedNas 202,

‘1 smpiwdant o deiinguesh caretally the express selechon ol the proper law
irdm e gune different procesa of the incorpomtion o the comirect of cerdan
Jemesng provvaces o & foreign law™

Tl latter process may simply be regarded as a “shori-hand method ™ of
Rapressng cortan agreed terms | see also Cheshiere [op ool at F3E) ). W halsa
the incorporution of & poarticular country & sIAWOTY PrOVSIONS are
abviously & Factor i lavowr of cheamoe ol that oownlry s las . 11 woubd scem
b e d leis mmporianl sdicoior where the enucument was (or the pairpoee
of adopting standard rules. ol sdopted by other countnes with o view Lo
dandardmatson i internalyonal fradc

| conclude . weighine all relevani facis as best | can. that the prosper law
al this charterparty, cermainly o lar as performance of the oblkgaton o
make payment i concerned. s English faw. | do so applying the 12
slideid am the Efrouken case . bud hove no doulsl that the same fesill skl
lallow woere | o apply 1Be test of 1he most sigmifscant felanonship

It fedlosas that the clavm for recognstion is oot prescribed by wimue o
United Stades law. Maither s o however prescribed by Englash law. In any
event. the rules of English low . bemg procedural, are not applicable. As
| havwe s@id, in these Corcumsancss | propise 10 apply thas country & law
ol prescrphion
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SEW YORK CONVENTION

Mlr Walley submatted that 9 was choar thatl prescription coald naot e
completed in thas matter as s 13 1)) of the Preseniption Act 68 of [969
provided that. of the delor s outside the Repablic {including the
termbiry of South ‘West Alrcal, the peniod of prescripison shall nor be
completed until a vear has clapsed abver the day referred 1o /s’ ji). The
respondend navl hawing been wiihm the srea referred to smee the dehi
became due, prescription kas nol been complefed

Sr Magud submatted that the provessons relied on by ‘Wr Wallis could
nil povisabilby mean this. as 0 would mean that in o cake with 8s the present
one compdetsn could be delayed imdefmmitely

It e true, s was poimnied out by Libosskorr ALA [as he then was), in
Miurray & Koberts Conrracion (Cape) | Pl Upngion Musicipal-
iy 19H4 (1] 5A 5T1 (A m STEF thayThymemn praciscal purpose of
EVHIBCT Y Prescripdann 15 1 promolg certamly m ihe ardinary affasrs of
peaple” hul he also went on 10 pogil Dl That our I-‘rmr-puun AT Elso
cmbodses the principle which 8 confistenr with the promotion of
COTLmnIY . Thatl “thete are cofCumstances o whch o wold be enfaer o
require of the creditor thet \ae MsLate procecdings within the tme
narmally allowed” and s 1M 1§ gves effect o this (lamer | prinesple
It lavs dovwn that prescpigods deloved moceftam corcumsiances

Wihcre an mpedigp\ ol 1he iype memigngd iaos |3 cxisiy & vear or less
hclare prescripimn wyubkl ™berwise have been compicted. the compietion of
PrESCTHPCIMA i JL'I'J.PHI il 4 vear afier the impedimend has ceaved 10 ex1s

It seems W Tie Wat our Legislature ook the view thal a coeditor who
wimhed o anforge debis should nod be frustraded in the leasd by ithe
debior £ sbsemef from the areos of junsdictson of our Coarts and that this
rule pgplicseven where the debior has pever DeSR an (He COURITY It
lodleds= bRt the claim lor fecogirhion o Aot prescribed in terms of the fec
At

fehe cluim wpon the sward had become prescnbed or superannuated
i terms o Englesh law it meght well hove been that | would on the analogy
181 Fuibe That a judgmient s hoh o siperanmuated 0 L oountey in which
i P beem grven will il e recogmosed by our Coarss. | L'.l,zl,"rr: v Lagpen
(190 29 NLK A0 w18, Scorgie v Mumach 1912 EDL +22 ap 424 Las

I Sourl Africy vl 2 para 572

In the resiels | gramt ihe following order

The artatraton awoard Banded down vy Ralph E Kngsley on
23 Janmisady 19N, s af afBElaoR Between The applicant and the
respondent berean, s hereby made an order of Cowrt and jedgmeni
1w granied i favour of the applcant against the respondent far
ll R14 3HE S0
[l el resd R e @t the roae of 7057 peer unmawem from | Ociober
UTT wndal 2V lamaury |97
mteres on the aid amount of B14 38550 a0 che rate of 1% per
nemem from 24 January [979, antd the date of payment thereod
The respondent s ordered o pay the oo of this application, such
Ciras Lisanclude the oosis of the apphication hrowght by the applscant
T hefore s Cowrt and the application

under cise Mo 53

unuder o Mo B RG
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