In the Supreme Court of South Africa

(Wetwatersrand Local Divisiond)

Before the Honourable Mr. Justice Slomowitz (Acting)

In

In

Case No. 11429781

Date:

the matter between:

POLYSIUS (PROPRIETARY) LIMITED

and

TRANSVAAL / LLOYS_[PROPRIETARY)
L LM TED

BENONI ENGINEERING WORKS AND STEEL
FOUNDRY [PROPRIETARY) LIMITED

T

TRANSVAAL ALLOYS (PROPRIETARY)
LIMITED

and

POLYSIUS (PROPRIETARY) LIMITED

BENONI ENGINEERING WORKS AND STEEL
FOUNDRY (PROPRIETARY) LIMITED

fpplicant

First
Respondent

Second Respndent

Plaintiff

First Defendant

Second Defendant

/ JUDEBAWH Africa
Page 1 of 51



JUDGCHMERT

HITE, A.J.: %.

. 1 I am confroated by a prowzden in an ayreomont
concluded bLatweesn the Appli @ nd the First Fespondent
which, in unusual torms, ?5 ires dispates bekbwnen thom

to bo rqfnrmt’i to the rnational Chiamber of Comaerco

" in Paris, sitting Ex@hrnu, Switzerlend, for decision Ly
it by means UEQG.\ ration. :

@lﬂ.—]i to say, disputes have arisen and I will

them prosontly. It is cormon caugse that thoy

-
i

]

1.0

*

felNwithin the purview of the arbitration claunc. Des-
&E this, the First Respondent decided to ventllate the

@issues in this Court rather than submit the matter to

arbitration. To this end, ii issued summons against the
Applicant and the Second Respondent (whose role I will
r__'xpln.i.n later). This in turn moved the Applicant to bring
these procnedings in terms éf Section 6(2) of the hzblitra-
tion Act, No. 42 of 1965, for a stay of the action czo that
an arbitration can procced between the Applicant zad the
FPirst Respondant as envisaged Ly the ﬂgrﬂcﬂﬁﬁkmﬂ1Aﬁka
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A host of polints of zone delicocy have Leen raiscd. In
order to expose, and so be able to decide them, it is nocossary
that I take gome btrouble with the facks. To maﬂEZ)hn tale
easier to follow, I proposzs to refer to the Mg cant and Lhe

)

two Respondonts as "Polysius", "Transvaal s?l =™ and "lenoni

Engincering® respoctively. . ; \O
Although Transvaal hlLGYzQ§$E;bG1" sius are both incor-
(<

nt companies are West

porated in the Hepublic, tho
'1 -'-tu._:

aal—fitous iz a subsidiary of
Siamal ) leye

FPried Krupp G.m.b.M. |<:5r15"¢un is ccntrolled by Nord- - 1

Neutsche hffincr;

Cerman corporations.

ri:§s§a ﬁllnyq produces a substance called vanadium
ponto: hi% The mocans of production is termed a crusher
dry:n@qnt. An important componeat of the plant is a
iill“ that crushes the ore from which vanadium pentoxide
eventually derived. This machine consists of a large drum
horizontally mounted, supported. at each end on bearings vhich
allow it to rotate. The crushed ore is fed into the drum in
éhiﬂh are placed a large nunber of sardencd steel balls that
hammer and grind the material as the drum rotates. The 21
source that genesrates the power necessary to effect the
rotary movement is an electric motor. The machine is ecuipped
with gears. Their function is to assist in the transmission
South Africa
of power through a revolving shaft to a pinion,Pagerthef §linion

is toothed. Its teeth mesh with thoze on a corresponding



part roelerredd Lo b Traaasvaal Alloys az a “"glirth gear®™, and
by Polysius as a "girth ring". As will ke ohuervad shiortly,
micih torns on wvhat this device realle is, and tn(Eﬁrticulnr
whether itk is a ocar withisn Lhe meaning of word vhere

it appears In the agreemont, Tt is th%@

of the litigation. For prosont purﬁ<::>, it iz cnough that

sebjeect matterx

qﬁ I say that it consists of [our segfhogl}: and encireles the
drum of which "I have alreaedy g uHEE For coavanicnoe I

will rofer to it in this jud§nt as the "girth gear™, but

I do nnt imcan therchy L gest that it s indend a gear as

! Eﬂntqmplntcd Ly thuldaaprnct or at all, I am noit called

upon to decide tz§F~'ﬂE“E'
Dﬂf§§?'ﬁ9?5 neaxotiations took place betwcen the re-
presen ive

s of Transvanl Alloys and Folysius with a view
to the¢ Manufacture by Polysius of a crucher drying plant in-

*
i&§§ﬁng a bnll mill such as I have described, and the sale

\ESS;SéE it to Trancvaal Alloys. It was contemplaced that Foly-

sius would see to tho oreoction and commissioning of the plant.
The negotiations were conducted mainly in West Cermanv. The
representatives of the partics were Cerman-spealing and thoy
employed that language. Polysius alleges in its founding
papers that these persons were in fact familiar ‘with Cerman
law and Cerman legal concepts. This is denied by Transvaal
Alloys, The culmination of the neootiations_wa written
south Afr
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duly accepted by Lhe latter on the 23rd Septomler, 1375. A

contrack apreng into being and its terns are to h4:3>und in

the order. Like the negotiatione, tho urii:§25 in Gerran,

>

The document is not before re. n told that it is

very lengthy. rarts of it are rzgﬁSE?éud in the papers and

a8 I go along I will refer to s them az secem Lo 1o to
be relevant. Amongst nther’&é&nus, it sets cut gpecifi-
cations fﬂr the ball mil which Pelysius was required to
econform when manufact R 3 For the moment the point is
that in the speci \£%En" the girth gn1r i3 roforred to as
a "'Et&hlrrl"r:.:ti] % simply as a "zahnkranz" while the

goars propcr\a called "gotriche”,

‘issrcntentiuus clause In the agreement which is num-

4.2 is translated by Polysius in the following way:

"The prescriptive period (gewahr-
leiseungsirist) Ifor the total plantk

o ' amounts toe 1 year and commiences on
the dav of tha provisional commis-
sioning of the plant. Parts that
wear out are excluded. For the lining
the prescriptive period (gewahrleistunas-
frist) amounts to 20,000 working hours.
The gears ara des igned for 100,000
working hours. Sheuld, ﬂqninst aupec=
tation, the working hours of the lining
not be achieved, kthe seller shall ‘efug?_
a portion of the delivercd value é%uﬂ\ rca
R36 065, heing in rclation to thePﬁaﬁMM
of the 20,000 working hours not achieved.”

L

L%
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In the eriginal Cerman vorcion of this clause, the phrase

"prescriptive period" (which it will be scen occurs twice)

The word "gearg" iz r’Ei';‘L'GEC-l'lL-:'_'.t]. in Gorman
while “designed" appcars as "herechnet” ere is greoat
conflict betweon the parties about .t aning to Lo

assigned to these words and phra;é\ and Tzanswvazl Alloys

has put vp its own translati Clause 14.2 which 2ifffars

sharply from that which I 2 quoted above. Before deal-

ing with it, I thin? i wropriate at this point to leave

-{momentarily only 1 m)afraid) the rurky waters of Teoulonic

semantics, and brierfly at the litigaticn, his is

best achic c@ nxamining the case nade oet by Transvaal

Alloys $ sumttons to which I have alrzeady referrad.
WS

Hhﬂt appears from that pleading.

anuary, 197C. There is scoe diaputn about the exact date

Pulys;uﬂ. delivered and commissinned the plant during
\&,

. but it is not material to this application. On the 21st

March, 1979, being more than a year after the plant was com-

. missioned, the ball mill broke down. The irmediate cauce 2

was fatigue crack propagation in one of the scgments of the
girth gear. It had to be repaired at a cost of RS3 000,00.
While the repairs wére being carried out, Trancvaal Alloys
suffered a loss of production at its plant fog ey of
approximately 28 daws, and this in turn causfPIRSO 9 3bss



of RI00 000,00, I should say that thoese are nok the [igures
menticoned in the swmnons. I was told from the Dar that they

cmerge from further particulars furnished to the puruons

after this application was launched,. i ‘<2%~

*
Trensvaal Alleys maintains th 2 girth gear was

"part of the gear mechanism" of tbﬁ:Fa 1l mill. Various
causes are assigned to the fn@ crack., It is said that
|1

the "girth gear =egments o aforesaid gear mochanism®

did not coanply with the ifications called for in the
]

contract. A nunbex ghortcomings aro menticonced. Thoy
' '

include ingzpnrtzm mnship and the use of inferior steoel.

It ext pleaded that the agrcement contained a

numbeo express warranties and that one cr more of them
wo ached. The warranties go in the main to the

1%ty cf the materials used and of the workranship. A

reach of Clausa 14.2 is also relied upon. The averment

QJSE\ is that in terms of that :lﬁuae "thoe gear mechanism of the
said ball mill was warronted for 100,000 working hours.®
In the result, the sum of R953 000,00 is claimed either
as damages flowing "directly and naturally" from the breach
or as conscquential damages wvhich were within the contempla-
tion of the parties as a prebable concenuence of a breach at
South Africa
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of ccmpletenoss, I should mention that there is an alternative
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I must noy 1ntlﬂdvcc Itnnnt Erf‘nﬂgriﬂ" inte the

schrme of things. It turms out that the "gearbox, girth
gear and pinioa of the ball mill" (again I quo H<EZ}m the

summsns) were not manufactured by Polysius L. Instoad

. Polysius or its agent on its behalf (yet _dwcther German cor-
poration whose name I will spare frg @5:} pages) sub—

contracted this part of the work nanl Engincering to be

done "in accordante with the icaticns, terms and
requirements of the aforesa¥ ontract.,"” It is averred
that Benoni Enginuering<::y ware that if the coxponents
did not accord HitQJ:~' antract, a breahdown of the plant

was likely to re ith consequent less.te Tranﬁvnal

Alloys. afsxg:BLing the premises, 1t iz said to follow

that Benos ngineering owed Transvaal Allovs a duty of care

to un;ﬁssgtura the girth gear segments according to the

spgc cations with proper materiais and in a workmanlike

* :
This duty, so it is alleged, was braached, and Denon.

ngineering is sought to be held liable either jeointly and

"\Sss‘ severally with or alternatively to Polysius. Keither party

£o the action has as yet filed a plea. Benoni Engineecring
PFE.ﬁLSQ not lodged affidavits in these proceedings, nor has
it appeared to resist the relief sought. It has no real
interest in the outcome of the application. ©On the other
hand, the papers reveal the naturc of the defeaces that Poly-

sius is likely to nake. South Africa
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For tho presonk I will concern my=zolf enly with those
relating to the defocks in the girth gear. It will ba
corenen cause at the trizl that one of the segﬂfn(EZ?f the

airth gear cracked. What will be hotly diniﬂggh-iﬂ tho

cause. Polysius denies that there was a cct in the

r

4

material used or poor workmanship. F 118 also disputes
that the ball mill broke down (in vki?u ovent an essential
element of the cause of action Al .at Benonl Enginecring
may fail to be established) I gather that it will put
Tranavaal flloys not only he proof of its case that
dameges were caused b <::>allﬂgcﬂ defect but also the
guantum of the lo \ir'PrE5umably Bennni Engincerxing will
make cimilar d S. There aro in addition cother defences

whizh FﬂlysEﬂs\will raise and which are exclusive to it and

not avaj ¢ to Benoni Engincering. It was arcund these
thatqé?i -0f the debate before me surged. Indecd these
d ées are in a sense in limine. If good, they complately

\Eﬁxispﬂse of the action against Polysius. They turn on the

Qiss\ proper construction of the agreement, and they compel me to

return again to Clause 14.2 and one or two other provisions

of the contract, including the arbitration clause.

Polysius nmaintains that by virtue of Clause 14.2 the

clainms against it are preseribed., This is disputed. The

South Africa
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*

meaning of nowabricictunasfrise for which Transvaal Alloys

contends is “"warranly pericd" and not "preseriptive period”.

Mr. Browde, who appeared for Transwvaal Alleys, d@mt make

it elear to me whether anvthing turns on 1-.']11-::Qr§ the two

7 it is where the word first agpears in Clags 1.2, Whaother

*
the year in question is the period of vription or that

of a warranty, it had after all n)q@i prior to both the
defects becoming appazent an&% mrvice of sumnons. ‘This

was the standpoint of Mr. NEY who arguecd Polysivs' case.

0On the otiwer hand, it m (although Mr. Rrewde did not

say sco), if one is ¢ cd only with a warranty period,

that a causec uf%&’ﬂ could Le maintninnq on a broach of
) o

warranty if Ll@ ect merely occcurred or develeped within

the year a sed Lo manifesting itself in that tipe.
In tha ?&t, prescripltion might (depending on the proper
con ion of the first sentence of the claese) only have

f @n‘ to run at the end of the warrantv pericd and then for

period of throe years thearcafter., Cf. Eleckricity Suoply

Qqss\ Commission v. Stewarts A Llovds of South Africa (Pty.) Ltd.,
1981 (3) s5.A. 240 (A). Neithoer the affidavits which are
. . of record nor the swumons illuminate Transvaal Alloys' case,
if any, on this point, and accordinqgly paying due regard to
the incidence of the onus to which I will refer later, it
secms to moe that I cannot allow this possible construction

cf the clauso to affect the excrcise by me of ny discretion.
South Africa
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I should in this rugard palnt out Lhal Counsal werc at
ong that it is no part of my funcelbicon to cunstrua the ceatract -
or ecven to determine whether any particular c:un.';r@t.iﬂn :

raised in the papers is more likely than anr:tEQ’ A I fol=-

all such
*

lowad the argument, I anm obliged to assuma t
EE in the afifdavits

meanings wvhich are assigned to the ﬁgr(f:t
are fairly arguable. Any one of t! ‘ \ay oventually bae
found te ke nnrrccf, and I musta n that footing. (See
too livams v. Docker, [1567) 3 %

the eother hand, I cannot ‘gég‘ﬂ:c
tions not raised in ti@q

must therefore bﬁqﬁ'minﬂ that no ancuear i

that if any warrcantv is to be found in

yds Nep. 341 at 244). on
o

=

unt of possible construee-

idavits or even in argument. I

L2

mado ko HMr.
Baohutx's conto

the first s ce oif Clause 14.2 it had lapsed prior to the

appecara f the defects. This is an aspect of the case

thnt% large later in this judyment.

8 *

$ It will be recalled that relianca was placed in the

summons on the allegation that “the girth mechanicm of the
said ball mill was warranted for 100,000 working hours®.
'i'his harks back to the second appearance in Clause 14.2 of 2

"gewahrleistunagsofirist™. Now this is a pericd of zceveral

years, and the defects occurred within that time. It
follows from what I have said that this part of the cause of

action depends on a £inding, as a matter of interpretation
South Africa
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of the agreement, that the gicvth gear (stahlauasssabnhronz) wag

in fact onc of the qgears [qetriecke) towhich Claus« 14,2 refers

and on construing that part of the clouse w]:ic?@;slu: has
translated as: 1 (:)

*

'Enr-the lining the pi pr.:'wc
pericd amounts to 20 ﬁ&{ rarking,
hours. The gears gradesicned

{borechnet) for :s%nn working
hours”, A

to mean:
“In r t of the stecl plating,
‘the anty period is for 20,000
o ng hours, the gear moechanisms
100,000 operating hours,®
Trans lloys contends for the latter meaning, and, as I

*

h ?ei‘ndiﬁuted, I am bound to assume that the clausc may well
x%«

just that. If this is its true construction, then

@rﬂnsvnal Alloys'" cause of action agairzst Polvsius is not

barred at least to the extent that it is based on a breach
of the varranty in guestion, and provided that the girth

gear is in truth part of the “"gear mechanism".

There is yet another clause of the agreement which
the parties read differentlv. Clause 20 prn;idzn for a
limitation of liability and according to Folysdiifn Wfids Pro-

perly translated as follows: Page 12 of 51



"It is agrecd that the Murchiager ghall
have oo clalms against the Seller in

. excess of those agreed upon horein-
before. The limitation of liability
is invalid if the Seller at panagnimcont
level is guilty of dolus or grnsﬁ<:2>

neqgligence.”

Transvaal Alloys renders the clause 16$”31i5h in this way:

"It is aqreed that urchoser has
no further clainms inct the Saller,
save as cek out in.

apply in ¢ in which intent on the
part of Seller or gross negligence
of his ng organs is proved."

I ; Q:F

uﬂks hat the effect of this provision is to limit

The limitntisﬂf 1igbility does not

Polysius a

Transwi loys to remedies specifically provided for in
#HLact and in addition to exclude claims for con-
\:ﬁ&ynnti&l loss. IE correct, it will Le Polysius' case
that all claims against ik, and presumably whether for damages
\:SS\ or otherwise, arising frem a breakdown of the girth gear, are
duﬁmed to failure. This follows not onlv {rom its contention
fon its translation of Clause 14.2) that no warranty is con-
tained in the phrase "the gears are designed (bercchnet) for

100,000 hours" but also from the fact that in neither trans-

lation of Clause 20 is any special remcdy provided.

The retort to this is extremely di£r151a§get‘t1 ég][ certain.

/ Whichever -



Whichever translation of Clausze 14.2 I look to, I wn epable
Lo dizcexn Lhe remedy contemplated by Clause 20 for delfects
in tha girth gear. On the othory hand I am cq‘Eé}y unalle
to find in Clause 14.2 any roredy for dofcctz0ich might
have manifoestod thomselvesz in the plant :s;£’ 10le during

thae first year after it was :ﬂmmissiul@ Am I to believe

.(- that had such an evenk occurred Ts@nl Alloys would have

been without a clainm, or if nu@ t its claim wags to bLa

(dius put right the plant?

limited ko procuring that P

Transvaal Alloys' affid are excecdingly unhelnful on

the point. All E@ I am tocld is that ;

' e First Respondent disputes the

ontenticn that the cffect of this
clause is to deprive the Tirst Res-
pondent of any reomedies against the

: Applicant based on any deiocts in

: machincry supplicd under the con-

. tract other than remedies specifi-

cally provided in the contract or
‘\SSX that it has the efiect of excluding
claims for conscguential loss, The
dispute between the parties on this

@ and other issues falls to ba decided
according to the law of South Africa.”

This amounts to little more than a bald denial. No refercnce
iz made to any provision of the agrecement supporting it. The
factual fnundatinns for the legal cenclusions are not apparent.
I suppose that it iz open to Transvaal Alloys, in due course
and when Clause 20 is pleaded by Polysius as a SQURARKA to

Page 14 of 51
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of "intent" or gress negligenee on the part of Polysius!

"leading organs”, bLut this iz not specifically alleged.

0f course there is anaother ;:::r.'_:uihiliLOuE:d here, as
before, I speculate). It may be that thé?hrapur meaning

to be assigned to Clause 20, when p% q, 8% ikt does,

thnt neither party would have clain in excess of thosc
agreed upon” "save as sct n the agreecment, is that
it was intended thorehy Tﬁ\.@hﬁt neither party could
Enund a cause of acLinn in respect of a breach of the
warranties expressl: ioned in the agreement and in Lthat

circumstance ﬁm@-nr specific perfivrmance or hoth could
be exacted. SCerimj the whole agrecwent Lefore me and
being una@tc read it even if I had, I am left in the dark.

%‘LE fact that the contract scems, on either party's

truction of it, to exclude liab.ility for domages, and
ransvaal Alloys' omission to properly put up a contrary
interpretation would eordinarily materially affect my judgment
of the case. I believe, however, that I should, especiallwy
bearing in mind what I have said about defects which could
have occuired within a year of commissioning, cdopt a bene-
volent attitude to the affidavits. I am Lound, I feel,
to assume that some remedy in damages must be a2llowed by the
contract, properly construed, for a breach of wSowthmifficdn

Page 15 of 51
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it is indeed a gear, and secondly thak Clouse 14.2 coalains
an apprnpriahu varranty. I will therefure, with a good
deal of diffidence, approach the matter on the daégnsitiun
that sonewhere in the provisions of the confesgkt, elilbhor
exp.rﬂ-ssly or by implication, there lies a Qt vested in

Transvaal Alleys to claim the dapages rred Lo in its

Lest 1t be thought the problexs besetting this

matter are sufficientl: Wlex, let me compound them Efurther

by referring to thuI‘Eé)Lrntiﬂn clause on which I am pleased

to say the trang are substantially ad idem. I will
leave over f time the niceties of conctructicn and appli-
cation t presonts. The material part of it reads:

"All disputes arising out of this Order

\§$\ or in connection thercwith and/or ony
dispute regarding the intorpreotation
‘:SPS of this written Order, are .... to be
\§$\ zoferred te an Arbitration Court for
: final determination in accordance with
. the proviclons for roconciliation and
Arbitration proceedings of the Inter-
= national Chamber of Comnmerce, Paris,
France. The Substantive and Pro-
cedural Law valid in South Africa shall
be applicd. The Arbitration Court con-
sists of three Arbitrators of which the
FrcwidLnL must possess Swiss nationality.
he Arbitration procecedings shall take
place at Berne. The award shall be
binding on both parties. The Arbitra-
tion Court shall pake an Oréor E
Eﬁ%ﬁ Africa

whe shall bear the costs of Lhe
cecdings. " Page160f51
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Against this background, the way ls now ﬂpanifsr ma to
examlne the principles that must guide me acreos Lhe mine-
field that I have sketched, The startiny pﬂt:E>wa5
eloguently stated by Jessel, M.l. in Printi g Tomericoal

Rogigkering Co,. v. Sanoson,; (18375) LR, 1@1. 402 ak 4G5

i

*

in these words: O%
"If thero is 3 ésinq vhich more Lhan

ancthor publid Nlicy reguires, it is
that men of 13&1 age and compotenlt undor-
standing %l have the utmost liberty
of cnnts:fx ng, and that their contracto
d into frecly and voluntarily

when

sha G? held sacred and sholl be en-

fo L, by courts of justice. Therefore
a

ve thisn paramount public policy to

gSider - that you are not lightly to
!<:§htcrinre Wikl thizs Frepdes of contrace,"

erance more specific to agreements to arbitrate,

ssgels, A.C.J. said in The Rhndesian Railways Ltd. v.

ackintosh, 1932 A.D. 359 at 1369:

- . “There.is surely nothing illegal or .

improper in allowing persons who are

sui juris to agree upon a reference

to arbitration as a mode of sottling

their disputes, and if such an agree-

ment is not illegal it surely ought

to be onforced, if it is in the power

of tho Court to enforce it."

South Africa
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at common law an agrocomont to arbiteate did not cust their
jurisdicticn. In-.their discretion it delayed it. Tha
Arbitration Act has not vislated these pri:miplu@' It has °
dona no r.':lm‘-:a than provido the procedures ',]116 ﬁ:thlu a party

to call upon the Court to exercise its didNrption: Davies v,

The Souvth British Inaurance Co., {IE@ 5.C. 416 at 420;

The Rhodonian Bailwavs Ltd. v. Magh Nt s Supra; Walters

.
o -3
o m— ek

¥, allison, 1922 H;P.D. 238. then is this discretion to

be excrcised? Judi-::iall*“ok::nure:r:, but, it ccoms to me,

with the parties' barga permost in ona's nind. This

iz as it shr.':u_ld be, r@)l'_:nst because they have contractuvally

5o bound I:hnm:cl@ ut also because "theie are cartain ad-

vantages Lo :@rntiun such as finality, privacy, a judex
%micr_- and avelding delays through having to

of nne's$
walt n@ turn on the roll of trial cases ...": Per Margo,; J.

in L%si‘er v. Wallace, ¥.0., 1975 (1) S.A. 844 (W) at 847 A.
*

nus or case to be made ouk by the party resisting an applica-

@apprnnch has prompted various Courts, when speoaking of the

tion for a stay, to say that "such an onus is not easily

discharged™ (Metallurgiczl and Commercial Consultants (Pty.)

Ltd. v. Hetal Sales Co, (Ptw.) Ltd., 1971 (2) S.A. 388 (W)

at 391 E-li) or that a "wvery strong case" must ke made out

(The Rhodesian Railways Ltd. v. Hackintozh, supra, at 375),

and that there must be "compelling reasons® for refusing to

hold a party to the contract (The "Pipe Mill*® Lloyds

a
'Séiith Affica
Page 18 of 51
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List L.R. l4G}. BSome Courts have gone further, The discrotiaor
to refuse a stay is one "which will very seldom be cxercised®:

Schistakat v. loumov, (1336) 1 P .M. R.26 (C). iEg)inntancns

in which the dizerotien chould ke cxercised "Favw and

exceptional™; Russel v, Dussel, (1880) Ch. D. 411; see too

the Hetalluraqical and Cormercial Funruﬁ::>' £ Ccasd, gupra,; at

391. : \
0. {(/é&

Hor does it make any ference in principle that the

chogsen tribunal is f¢*21::>hnd beyond the jurisdiction of

Enuth African Courts CE. The “El Amria*, (1981) 2 Lleoyds
Rep. 119 at 123; gneras of Cargo pox “Athanoa v, Atheneoe®,
(1922} Lloyds L.R. #:«) 3 The "Panseptoz™, (19281)

1l Lloyds @52, Yorigami iffaritime Construction v.

Hissho ni, 1977 {(4) S.A. 682 [C) at 694 A. I may say

would have thoughs that this would be even more the
@ where, as here, the agreement roguires the arbitration
ribunal to apply not only our substantive law but also our
rules of procedure. This does ‘not mean, however, that one
Jmust ignore the fact that the tribunal may be sitting in a
distant land, unconnected with the parties and the dispute.

In certain circumstances these may be proper matters to take

into account. This appears from the judgment of Lord Justice

Brandon in The "El Amria"™ to which I have alrsady referred.

At page 123 he mentioned his own previous declgffin AficaRe
"Eleftheria®™, (1969) 1 Lloyds Rep. 237, and hgﬁggéqégﬁg S0

sumnarised the principles in the following wav:



. VYhoere plaintiffs sue in Tngland in Lreach
of an agreoement to ceier dispntes to a foirgiygn
Court, and the deiendants applv {or a ctay, tho
English Court, assurming the claim to be ﬂ-m‘.;i'ﬁﬂ
within its jurisdiction, is not bound t wmt a
stay but has a discretion whether to ﬂﬁcgﬁrnr'nnt.
2. The dizcrction should he ﬂ::r:r d lwy
granting a stay unlu&sstrungcauseESu; rot doing

s0 is shown.
3. The burden of pruuinq‘géé})strnng cause

is on the plaintiffs.

4. In exercizing its }nLinn the Court
should take inko acoouw 3l Lhe citcumsbancoes
of the particular cass

5. In particulgr t without projudico to 4,
the following matelss, where they arise, may
properly be rega i

{a) In wh
‘iEEH

cjuntry the evidence on the
fact is situated, or more
available, and the effoct
hat on the relative convenience
§:> cxpenge of trial as botween the
glizh and foreign Couris.

: @ Whether the law of the forcign Court
applics and, if so, whether it
differs from English law in any

{i?& wmaterial respccts.

. e} With what country cither narty is

(d] Whether the defendants genuinely

@_ connected, and how closely,

desire trial in the foreign country,
or are anly seceking procedural advan-
' tages.

(c) Whether the plaintiffs would be pre-
judiced by having to sue in the
- forcign Court becausc they would:
=k (i) be deprived of security for
their claim; (ii) be uvnable to
enforce any judgment obtained;
{iii) be faced with a time-har not
applicable in England; or (iv) for
political, racial, religious or
other reasons be unlilkely to get a

fair trial." South Africa
Page 20 of 51
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There 1s one other matter to which I should adwvert, ang
that iz that the factors eperating »sguinst a stay must be
weighed cunulatively, Ho single factor 1n-Qmefi::imnt-

Tegother they may be enough: The "Pinc 1‘.@' (supra) ;

- Metallurgical and Commercial Cunsult:n%(’.’t';.} Ltd. v. Yctal

As 1 see 1t Lhen, th %ﬂ:tit? of contract lics heavy

on the scale beam, and must be placed on the ather ond

Sales Co. (Pty.) Ltd., [supra) at&igﬂ-l.

af that beam ko ti;:C)@:calu against a stay.

advanced a variety of grounds upon which he

urged me usc the application, Ona of thom relates to

the chga in the agrecment of South African law as the

pr:ﬁg@nw of the contractk, Counsel's contenlicn was that

$l ius is bent on subverting this stipulation and wnwit-

&

ingly the tribunal will be drawn into assisting that cond.

- The foundation for the submission lies in the dispute
about the meaning of the German words and phrases to vhich I
have already referred. It will be recalled that Polysius

maintains that a gewahrleistungsfrist is a prescriptive

period, and not a warranty period. On the other hand, it
concedes that on a literal translation a warranty period is
indicated., But, sothecaffidavits go, the woedihAfica special

Page 21 of 51
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relating te contrasts for the manufacture ond supply of wochks
or the sale cof gcods, and when used in this scense prescribes
the time during which claims baosed on defeocis nHiﬂEE) Con-

soquently Polysius "considers At important thet<E%E'trihunnl

u include
<

charged with reselving the said disputes s
persons having krowledge of the German agqe and Corman

legal ccncepts which form the hnckqnd&%&.tu Lthe negotiations
leading to the conclusion of the act ... and which would
have baen in the minds of thﬂ,é!f ne who agreced and settled

, the wording of the cﬂntfa@% who may therefore be consi-

n
dered relevant to tho ffroptrT intorpretation thorcof.*

In terms @% Rules of the arbhitrationCourt of the

Internationa “&a#her of Commerce (“ICC"), each party has
the righ nominate one of the arbitrators. Polysius will
thureﬁi?; e able to and will ensure the appointment of at
1@::&5 parson who has knowledge of the German language and

Gorman law. It alleges further that gince the president

\Sskﬂf the panel must be a Swiss, it is likely that the ICC appointee
will be someona who also has knowledge of both the German
;@hguagﬂ'ﬂnﬂ 1law. This is said to follow from the fact that
Berne is located in the German-speaking part of Switzerland |
and that Swiss law is much like the German. The point made
is that the foreign tribunal is likely to be able to ascertain
the true meaning of the agrcement more speedily and with less
South Africa

Cost to the parties than if the matter were tofggdgasthin 2

South African Court. On the other hand ecven were the matter

=
L



to be tried heve, Folysius would want to employ German exporis
having a knowledge of philology and of law, and .E; Echutz
submitied that evidence of the relevant Gcrma@ concopts

would be both relevant and admissible. <:>'

*

To these contentions Transv ]@nya takes the strongsest

exception. The mattor is put&urw by the deponent to its

answering affidavit: A
®*T der Qﬂnt knowledge of GCerman law on
.the %‘uf any of the representatives
qu,g First Respondent and Lhe Agplicant
oncluded the contract is in any way
vant. South Afriean law is the pro-
* . *er law of the contract and therelore
egqulates all matters relating to the
intrinsic validity, intocrpretation and
% consequences thercof., It is subnitted
that German law is relevant neither to
the translation of the contract from
&0 . German into English nor to the interpre-
_ d tation thereof. I submit further Lhat
@ any introduction by the tribunal hearing
QJSS\ the case of its cun knowlecdge of German
law or legal concepts would be highly
& undesirable, to say the least, The
suggestion that tho parties intended to
.= : have the contract interpreted according
to Goerman legal concepts is at variance
with the plain language of the arbitra-
tion agreement. MNor was it said or
intendcd that the tribunal chould consist
of German lawyers. On the contrary the
apnlication of 'German legal concepts'
(whatever this may be) would frustrate
the agrecment that the contraect was to
be interpreted accerding to South African

law,* South Africa
Page 23 of 51
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In developing his argument, Nr. OBrowde said that what

LSyl = v

Polysius was sceking to do was no less than Lo i@:du:u

Corman law "via the back door". Pnlyﬂ.f.u:-:,.QQm'}.:l, wos in

reality secking to have the sontract ﬁnnqgl_ according to

German law. He submitted that the approach by a’

Souath African Cour:t to ascertainig h._ moaning of the agree-
Ii the £irst place, the con-

ment would be a two-fold cne: %

tract: would have Lo bho tran from German bto Ennglish,

and in thr' gsecond place éﬂﬂntrmt 0o translated would

have to be constru .:m'; difficulties thcon encounteored
o

in discuvcrlng i m.w;[ would have to be resolved by the

application o ;c:sl::*.*ant South African rules of contractual
intumru$ German law or Cerman legal concepts, soO
£t ram, nave no place in this scheme of things.

the ar@

*

It seems to me that the argument founds on a number ol

@iﬁtanceptiuns. Implicit in the approach suggested by Mr.

‘Browde is the notion that according to our law, the ascertainmer

?f the true meaning of a contract which is in a foreign lan-
guage invelves the distinct processes of translation, which |
he would be bourd to say is a factual enquiry, and interpre-
tation which perhaps he would regard as being a matter of law.
I do not seec things in this way. While of course a South
African Court would reguire a correst translation of a docu-

South Africa
ment which is in a foreign language, it is wrBage £4 ofRink

F ERat -



that its purpose would be to enable it thoreaftas Lo consbrue
it. To my way of thinking, the very tranzlation of a con-
Lract of this natura, whleh consists in tho :cluc@ of the
corrcct Dnglish weords that pronerly ssmhalize intent of

the parties as expressod in foreign words g
‘:'I

the process of construction. In oth

egsarily involves
what a Zputh

African Court does when faced m.r.g'&\rprnLlng A documont

which is in a foreign 1nnglugc o constzue it and therchy
i find the intention of the p c.c. ag expressed in that language.
s What, after all, will tl urt be obliged to éo if this macter
' ever comes before it (:) It will certainly not be concecnec
}&; of a contract whi:h has been wrikten

to find out the ‘Q‘
into English @‘ translation. The coniract was not drawvn

in Lrgl:.@ t is in Cerman. The proper business of the

Court to discover tho meaning of a contract written

G@n and not an English contract translated from German.
sc our proceedings are in English translation is noces-
}y, but tranclaticn is only part of one single factual
: $ enquiry which in turn is the process of interpretation. As

LS

Lindley, L.J. explained in Chatenay v. Rrazilian Submarine

Telegraph Co., (1891) 1 Q.B. 79:

"The expression 'construction' as applied to
a document, at all events as used by English
1awyu rs, includes two things; first, the
meaning of the words; and sucondly theiz
legal ecffect or thie eficct which is to be

given to them. The meaning of the wordputh Africa
Page 25 of 51
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I take to Lie a quasntion of fuck in all casos,
whether we ane dealling with a poom or a legal
docunenk. The offcclk of the words is a
quecstion of law."

Sec too Cheshire's Privats Internatienal Tow h Editicn, at
*
page 236. I do not mean to say that e are po substan-

tive legal rules rclevant toa the nsj&fﬁ ment of the fack,

I understand the rules of cunstru@n to be emplayed in
@iscovering the truc mcaning o ontract to he, no less
than the rales relating tﬂ‘é?l admizsibility of evidence,

11:he province of substa @ law, But like the latbter rules,
the former exist mcg&%g,na the signpasts hg which wa are, as
a matter of law gz}ﬁbiﬂe in the search for faectual Lruth

which in tk;;;ks; is Eho meaning of the contkrack, Onca

having a ined that meaning, other rules of law come into
play. pCy are those that tell ws what legal effect, if any,
W 2 Lo assign to the words that the parties have chosen to

press theilr meaning. Whather the parties in casu intcnded

‘\Ss& a prescriptive perigd or a warranty peried is a matter of fact.

What the legal effect of those phrases is, is a qucstiaﬁ of
law to be decided by the proper law of the contract vwhich is
South African law, even if some other law, such as German law,

would attribute a different legal effect to them: Pena Copper

Mincs Ltd, v. Rio Tinto Co. Ltd., {(1911) 105 L.T. 846; Indian

& Industrial Trust Led. w. Dorax Connolidated Ttd., (1920) 1

K.B. 539; St. Picrre v, Seuth Amcrican StorenOoWlAfticgng
Page 26 of 571

Chaves) Ttd., (1927} 3 All E.R. 249, 354.
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Phat I thoerefore have to decice in the first instonce
is vhether it iz more convonient for a South African Court,
with no knowledge of Goerman, to determine as a guepetion of
€act, .".:I.-:I.}I:ini: use of the conflicting evidence E%Q
and its owvn knowlecdoge of our rules of :nnntr@inn, tha

meaning of the words contained in a E@%ﬂontract, and

hence the true intenticn of the paf or whether this

nlotnrs

should not ke left to a tribunnl%&nq a sound knowleodgo

of GCorman, making use of thr: AZicting ovidence of South
MAMrican lawyers in arder “%er as a fact what rules of 1c
suh_.tantiw: law it E r_- Lo apply In the zearch for

the fact in issue. %

Thisé.k; thorny problam, buk not one on which, to my
mind, o 5 may legitimately differ. Tt follcws from
what we already said that I set no store by the complainc

%a Cerman-speaking tribunal consisting of Cerman lawyers,
d

 because of its knowledge of German legal concepts,

\SSX apply that knowledge in finding the true nmeaning of the

contract. The leogal cffect of that mcaning, oncc ascoer-
tained, is another matter. In ascertaining the plain mean- 2
iﬁg of the words in context, the Arbitrators would be en-
titled to have regard to all of the facets of their language

no less than we ocurselves do. In Sagcsoon Confirming and

Acceptance Co. (Ptv.) Ltd. v. Barclavs iational Bonk Lid.,

1974 (1) s.A. 641 (A), Jansen, J.A. zaid {at 5'5‘&0 2h7 pg?
age 27 0



“The first step in construfing a contract
is to detormine thg ordinary gramnatical
moaning of the wverds used by the partics
{Jonnes v. Anglo-african Shipping Cg.
{1926) Ltd., 1972 (2) S.A. 827 {.-.;C?:
Bl4E) . Vory [ow words, howov ar
a single meaning, and the "ordi
meaning of werds appoaring in
will necessarily depond upo
in which they arc uscd,; L
relation, and the natur

ir
antrack
contoxt
inter-

the trans=-
he entiro

actioa as it :|p*,;:nr_:.:ur_,,,{g

.( contract. It may,/Rpd evarnle, be
gquite plain from moaximMo the coalbrsace
as a whale khat Z ONronipn vood nr wards
are nut usea LNNEQAT oUUkaL GVAryday

meaning, burt donloved in g somoshat
oxconkianad

L g |;I'.'I_'[|I1 LI_"..Il SN0
The meani a convcack i, th”’u—
forre, ngl asariliyv dateriinan hw
mer~ly Laping eacn indiviaual JIJH and
aunL: o it ¢oe of its orcinary

The hgrdﬂ§§§iﬂh I have undevlined show that in the application

‘iﬁ} s coma to be known as the golden rule of interprota-

rey v, Pearson, (1857) 10 E.R. 1216 at 1234), the con-

ct when read as a whele may reveal that words which have a

QJES\ literal or ordinary or popular meaning were intended to be

read in another and more unusual or technical sense whether
legal or otherwise. In that case, that scnse is taken to
be "the grammatical and ordinary meaning for the purposes of

the golden rule®": Christie, The Law of Contract in South

Africa, at 202. Now in order that a Court may determine

whether that is what has occurred in any given case, it is

necossary that it be apprised in one way or anSeHiwAfi€athe
Page 28 of 51

unusual or technienl senses of the word, and if those technical
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sennes involve "legel conecepts®, then it is gquite proper fer
it to lock to its legal knowledge cnd there is no harm in it,

Nor is chere any subversion therehy of what na @Lhﬂ progor

lawv of the centract. shen one locks co th t that some
of the words about which dispute rages xcar a technical
meaning other than a legq«l one, and ar in this connection

toc getriche and borechnnt, then is’gimns to me thet the peint
bacomes obwinusz, &

I was a little ¢ M1ed by the statement in Poiysius!

fnunﬂinl;: affidavit JhC)thE foreign tribunal would he asked

to have regard t@a

hn::i{grﬂunr.] () negotlations leading te the conclusion of

¥
Carman legal concepts "which form the

the conkr «as and which would have lheen in the minds of

the ;@5 who agreed and settled the wording of the con-

trac e According to our law, a process of this
*
o

ra is impermissible if the contract ecan be grammatically

QJSSEr linguistically construed. As Christie (supra) points out,

Solemon, J. in llansen, Schrader &8 Co. v. De Gasperi, 1903 T.H.

100 at 103 makes this very clear:

"Now it is not for this Court to spocu-
late as to what the intentions of the
parties were when they entercd into

the contract. That must be gathered
from their language, and it is the

duty of the Court as fur as possible

to give to the languago used by &HGnh Africa
partics its ordinacy *jl‘ﬂl.L'TLﬂtiE&lF.lage 29 of 51
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Only once Lthe process of linguistic conutruction fails and
ambinquity raises itas hydra-like heoad may resort }'@d e

gurrounding circumstances such as the extent fQ‘Rz parties’

knowledge of the language of the contract gn atters toch=-

nical and legal. O

wide's argument poses can

L 4

The real guestion that Hp.

therecfore be simply stated, Q is this: Can the chacen

ribunal be trusted to u stand “heso patters? In the
| scarch for the faucts “Gi) the applicution of the law to
them once found, t correctly apnly the nrinciplas of

the proper la‘a@ e contract? Wocise to the contrary has

becn m:]e.-uA It is true that the applicaLtion of legal
doctrin @mnru properly the province of Courts of law:
* - Scra Wot, 1974 (2) S.A. 645 (T) at 654 F. - It is

! @fy true that South African law is best applicd and ad-

nisterad by a South African Courk. On the other hand,
' $ the possibility of legal points arising affords by itself no

reason for refusing an arbitration: Elehelle {Pty.) Ltd. v.

é-:vnkarﬁl:i, 1966 (1) S.A. 592 (W); Lancaster v. Wallace, N.O.,

supra. DBut each case goes off on its own facts. The head-

note Lo East Rand Proprietary Mines Ltd. v, Cinderella Conso-

lidated Gold Mine Co. Ltd., 1922 {f.L.D. 122 makes this plain:

South Africa

"Where there is a submiczsion to pgdEl3Eerst
tion, thr Court has a discretion to




[ # )
(=]
]

rofune o stay an 2=tion In o coso vhoro
the igsve between the partics is morely a
gquesticn of law; " but the Court will be
guided in <ach case by all the eirgun-

gtances, and the merc fact that tho is

a point of law to bae dekermined, cra
= dre obthor macters to bho docided s ot

sufficient.” (:)

%.

The Arbitration Court l:l:-nt::m". \@h}; the agrooment will
consist of at 1¢au; two and prch " three trained lawyers.
There is no reason Lo supposc they will not do or will be
inecapable of doing their :ié iloreover Transveal Alloys
will, so it has tuld ¢ (;>nath, pluap for a South African
lauyer to be a mon the trio. This ;jll amcliorate such
risk as may exi Q‘I have already indicated that in the cor-
rect contex ‘::gwludge of German language and law will be an
asset an use proper. Wheon it comes to the application
of Soubi\¥Trican law to the contract properly construed in order

§tain its effect, -I-.he sufggestion that the tribunal will,

use of its knowledge of Cerman law, be biased in favour of
ta application, is speculative. In additlon Transvaal Alloys
itself denies the allegation that it is likely that the prosi-
dent will necessarily be German-speaking or know German law.
To my way of thirnking, Transvaal Alleys' fears are more appa-
rent than real, especially when weighed against its own clear
choice of a forum sitting in a neutral country with a neutral
president to determine a matter expresslvy reserved in the
arbitration clauze for that forun and vhich thnSﬁH¥f¥E§amust

Page 31 of 51
necessarily have contemplated would involve the application

of South African law.
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I nust. now revert to tho guestisn of convenience. In
terms of the Rules of the ICC, the tribural will detormine the
language of the arbitration, "due regard baing W/ to all the
relevont eircumstances and in particular Lﬂ<::) languagoe of
the contract.™ It is more than likel: t it will £ix on
Gorman. If Transvaal Alloys does '\éEE) sclect 5 South
African lawyer to sit on the tri@, this will no doubkt prove

inconvenient to hinm and swell ‘%3,

asslotanca from an interpgebdery and heing a memkbor of the Court,

osts., He may requira

the latter may necd ox cvidence from philuwlenists. if
one reckons in the : ynoons iderable cost of empleying Scuth
African lawyers form Comnsel and the Court of the state

of South hfri-g:JﬁEH, the expense of the iitigalion =gy well

become of tant, It may also be that the prescnce of a

South an lawyer on a tribunal of throe, two of whose
>~

mer may be bound together by common legal experience and

L 4

gquage, may serve to stultify the purpose of having three
arbitrators. In an illuminating article on the workings of

the ICC entitled "International Arbitration v, Litigation®™ in

The Journal of Business Law, 1980, page 164, Kerr, J. an

English Judge with wide expericnce of such matters, wrnte'[at

page 177):

“It should also be remeabered that a tribunal

of three iz in the result hardly ever likely

to produce a bettoer solution than a tril8outd Africa
of one, though it will lecad to qreatlrp@@@qg?&ﬁﬂ
costc and delays. In this connection I strongly



suspoet that mest intormaticnal tribwnais,
with twe cf the arcbhbitrators agpointed Ly
the respoctive parties, nltimately decide
by a majority, whether or not this is
rovealed. A tribunal of one may X
tha apparenc unattractivoencss ol 4
death', a tennis axpression vhloQA
beon raplacod by a "tie brea But in
practice the unattrectiueuc?s Lhis

feature may be illusory; M\ most impor-

tant point is invariably quality and
expoericence of the ch.;:,t&.
E -

' But all of this is lEs 13 condeckurn, and even if it

! and the othor makttors b ch he refoers in his article arno

the expericnee of Ko » thny nay not be the experience of

the parties. nct he forgotten that the parties are
dominated by ‘::>'narent companies which are sulstantial
Gorman cqssssns. No doubt they have a wealth of experience

of 11 E%A{m in voarious countries and different fora. I must

at the least that they weigked these considerations when
tracting as they did. More impcrtnntly, if any of the
@éﬁ.ttnrg that I have described should come to pass, the misfor-
tunes mentioned will be of Transvaal Alloys' own nmaking. It
is not bound to select a South African lawyer to join the
tribunal-and it cannot make a virtue out of necessity. It
ought not to be permitted to frustrate its bargain by its
sclection of a judex. The otiwer side of the coin is the
expense to which Polysius will be put in bringing to South
Mrica cxperts on Lhe Cerman lanquage and low v&9igh plscdatter

P f 51
to be tried here. age 33 of 5
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In his article Xorr, J. refers bto many unsatisfactory
feakures concorning inteornmational architraticn tr;L

5 in
gencral and the ICC in partiealar. He pninls at the

concept of neutrality is illusery and nftcns§ cs only to

increase costs. Parties used to our qE:DLunry system may

@_1 proceduros some-

1igh. Eo far from Lheing

find foreign the continental inguis

Eimes adopted. Tees are ﬁtttﬁ“

speedy, cases have becn PnﬂMJ L ke up to fifteen years.

Foreign Courts may interv nd impose the rules of the lax

foril, at least as tn Huoral nathur,. Bt in the ordinary

case and unless nn Lan ik within Lhr houndarics of the

EEm ) e— —— —

considerations s £ by Brondon, L.J. in Egp *El Amria*,

at matters such as these can or ought properly

T

I do not tl$

A
to he ta to account in the cxorcise of my discretion.
Ever S&?ﬁn has disadvantages of cne kind or another which are

i ic to it and not to be found in other fora where dif=

nt problems will be encountered. In selecting their
N

arisdiction, contracting parties and especially international

or multinntiunal conglonerctes no doubt believe that the

dnvil they know is to be preferred to the one that they do nut.

This belief is to be respected unless there are cumpﬂllinq
reasons for not doing so and these are not to be found in a
general comparison between arbitration and litigation as a

method of reselving lawsuite _
South Africa

Page 34 of 51
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Tt may b of gooe signilicance in this coutext that *ha

e
Hepublic has by Inntrument of Aclession entered into the Con- E‘;

vention on the Recegnition and Enforcement of Porcign Arbitial

Avards :icne at Now York crn the 10th June, 1958 2 cle II,

%‘
*The Court of a Eantrg(i}é; State when

.,; - paized of an actlon matter in res—
p pact cif which the .-%es ilavoe made an
dgrcement within y weaning of this
Article, at the NoWest of one of tha 1
parties, refen\S parties to arpitra-
tion, unlnﬁ#%f.i.ndﬁ that the said
agrecment 1 and void, inoperative
or inﬂﬂp@ £ being pecformed.™

RS

"It is appar from the Afrikaans version that the word "rofez™

sub-paragraph 3, prnvides:

should b nd as "refers®. Whether ornot it is so read, it

*. is n %_ll clear to meo that it wos intended that it should

be remptery if the eircumstances to which it refers do not

@cur. If so, it constitutes a remarkable intrusion on the
@ Court's common law and statutery discretlt:m. Be this as it 20

may, for reasons which are not apparent to me, the necessary

1Eﬁ151atinn requisite to make it operative and binding on me
has apparerntly not been passed. In these circumstances, and

although Mr. Schutz placed some reliance on it, I cannot allow

it to weigh with me. -

Having paid due regard to 311 of the nnbggfggﬁ)faﬂﬂﬂd

by the parties and argucd by Counsel asd to others besides,



e

N

Trarsvazl Allavs has failad ke satisfy re on thin poart of tha
case cither that the agreemeat as to the proper law of the
contract is likely to be subverted by a roeferencg, Lo arbitra-
tion, or that there is a cognisable balanco q{Ei;v:unint:e

in its favour in retaining the proceedings this Court.
S

]’!'L‘-!'_.'I.-]IJ::": based his

The next main ground on whi

argument against the motion relgd 9 the prencnce in the

litigation of Benoni ET.E}IHC%@‘;J:ID is not oblingoed to azbhi-
trate. There were bwn uﬁshpts Lo his polat, He sald fivstly
Lhat there would be (;:hst neonvenience and cxpensze to
Transvaal Alloys gi:% to be obliged to proeparc and present
its case on ty asjions. Soccndly, he maintained that there
Was a poss iy of inconsistent findings of fact bv the two
tribunalg re I to acceds to the appiication. If this hap—
e -ﬂ:n, so he said, the prejudice to Traasvaal Alloys
=

be enormous; and the administration of justice, at

pan
@Et in regard to this case, would be biought into disrepute.

Counsal instanced in this regard the circumstance that the
Arbitration Tribunal might reject whnt.may be called Polysius®
;Enntractu:l defences”, and find that the girth gecar was not
ﬁefective, while this Court, when trying the case against
Benoni Engincering, night on similar evidence find that it
was indeed defective and that Polysius had breached the con=
Eract. Transvaal Alloys would then ke out of Court against

Polysius while its ability to recover from ResdodhBftidhecring
Page 36 of 51

J would -



- 17 =

» would be sclely depoendent on wlhether it could steeeed in
eztablishing the zlleged duty of care and its breach, If

this failed, tha offect would Lo to deprive Trandvd)l Allovs

of relief altogether. L : <:>

The argunient is seductive and imc nok a little

trouble. The principle underlyi is supported by welghty

anthoxity. CL. The "Finc 5il supra; The "Essherschuin®,

Taunton-Collins v. Cromie &

(1974} All E.R. 307 aL 321

Anctlhier, (1964) 2 All E 32 [C.A.) at 333 D. - 334 B.;

petallargical & Cormg:Rcibhl Consultants (Prv.) Ltd. v. Hetal 1-

Sales Co., [(Pty.) Et, gunra; Yorigami Maritine Conntruoction

¥. Nistho-Iwa gppva. As Nrandon, L.J. obkszarvad in The "El

T
Amria", @ at 128:
Q‘S "I do not regard it mer=ly us convenicont that

the two actions, in which many of the same

issues fall to be deternine?, shonld be tried

together; rather that I regard it as a poten-
@ tial disaster from a legal point of vicw if

they were not, because of the risk inherent

QJSPS . in separate trials, onec in Egypt and the other 20
in England, that the same issues might be

determined differently in the two countries.®

But trenchant though these remarks may be, it must not be thought
as a closer examination of the books shows, that the principle

is either inflexible or of universal application.

South Africa
In the first instance it will not be afff96d OiRbte a

party who might be liable haz been joined, not because the



plaintiff is priwmarily inkterested in litigatiang with him wuk
rather to avoid Lthe operakion of the arlLitration provision or

to gain scme other tactical advantage: Tourton-Collins v,

Cromie & Asnother, supra, at 334 P-lU. chnndQS?r}:::nir, o ol

pointed out in The "Pine dill": O
%’
"It amounts Lo no mu@‘m ont of tho

factors which fallj consideoration in
the exercise of ¢ dicereticn, tho

weight Lo be acegs it verying with
tha -:i::r:ur.'.stmé.

In the third place ﬁgl‘nnﬂﬂﬂ. L.d. hinted in the paszage from

The "El Amria®™ y I cited above, it really only assumes

importance w all or substantially all of the zame issuns

fall fnr@rminatmn by both tribunals. This, so it secns

Lo mes ssmonifoct from the Metallusgieal & Commeroinl Consul-

taiNts MLtd. case. One of the issucs between the parties cppa-

$ tly bound by the arbitration clause was whether er not
there had been an eleoction to continue with a controct not-

@ withstanding an alleged fraud on the part of a certain Mainz.

ther litigation not involving arbitration was envisaged
against Mainz. Colman, J. pointed to the fact that the

applicant in that mattermnight in the arbitration succeed in

establishirng the eclection contended for:

"And the course of cvents in the aBeith Africa
tration may ke such that a decisiPagdBs8 of 51
that reqord will render the investigation
of the alleged micconduct unnonossarcy.



— jl.’ —

It is, therefare, hy no noons covkain
that the issues ko bhe investigatoed bhafore
an Arbitrator would be substantially iden-
tical with those to be investigated in
the throatened Suprece Court la.jj.t.qu_é'

(at 395 F). Q~
O

In -nu_.r judguent this passage is uf%’i:ular point in
the present matter for a number of : . The most obvious is
that there are the various "cont &l defenceos™ available to
Polysins which, if determined Qyts favour in the arbitration
procecdings were Lthey to 1:%1.&. would pul an end to the 1iti-
gation against it. same token, wese I to refuse to
stay the action, ma Q tars would be tried as kitween Trans-
vaal Alloys and DNOMi Engincering which do not concern Poly-
Eiuﬁ. Hnt amongst these are those relating to the duty
of car ich Transvaal Alloys contends and its breach.

But hzéﬁra more fundamental considerations which serve to

ish this case from the autheorities on which Mr. Browde
$ ed great rclliance, A propoer appreciation of them requires

$ to examine llr. Browde's contentiens against the background .

of the allegations contained in the summons which I detailed

at the outset of his judgment.

It will be recalled that I drew attention to the reliance

Placed by Transvaal Alloys in its case against both Polysius

and Benoni Engincering on the eoxistence in the agreement of a

nunber of express wurranties as to gquality and weulANGALp.
Page 39 of 51

In addition a breach of Clause 14.2 is relied oen. The

&
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@ show no
\§$\ of the warranty period;

wirrinties in quostion, of which it is said, sSo as to foun

the dulty of care, that Benoni Cngincering was aw*{é, arc these:

{z) The material for the girth dwag uf the

ball mill incorporated in the L€:3r r drying
cL1f1aninqs,

plmnt was Lo comply with tl

{b) The gear npchuqqés of the ball mill was

warranted for 100 working hours {(Clausz 14.2);

- (=) The wo uld be of the quality warranled

[
nt and would be I[rec of defoets

1n che adl
which Sizh diminish or destroy the suitability

uf@ article for ordinary use or for the pur-

contemplated;

&’ (d) The plant and compcnents thereof would
for tha duration

dotrimental defects

Thae plant and the components thereof would

(e)
comply with the latest technical standarxds and

would perform under continuous running in the

manner set out in the agrecment.

Now Mr. Pr—ale's argqument is that in theSguthofricf the
Page 40 of 51

breaeh af these warranties hi=s client founds on what are as



hotween it on the one hand and Palysius and Vononil Engincering
on tha othor substantinlly the same igsues of fact. Ile con-
cuded that there are differences in the twn actions. One is
framed in delict, the other in contract. Simi f ag I
have already said, the existence of a duty re owed by
fenoni Engineering is of no moment to Pn%ﬁs. hat is
plain, however, so he said, is that tErial of the issur:
relating to the failure of the gi Qﬂ.r, Tran.vaal dlloys
weuld ha bound to utilise the % soents and pancply of
witnesses, including orpe A elds such as metallurgy and
mechanical engincering @avnr tho Defendant might ba. He
.;rquerl that kle Delg Q’!':. would find themselves in a similarp

situation and heQ‘plnyr:d a similar arguncst in relation to

the preoof of & vm of damages. Mr. Schutz on +he ather

hand di=znu thezse contentions. He maintaincge thak Trangvaal

Alle ¢ purpose in joining Benoni Eagineering tn-thc liti-

ﬁﬁu; to gain a procedural advantage in that by having

' § Defendants before the same tribunal it could oblain the

‘\S$\ nestimable benefit of discovery frem both simultanccusly and
then use the documents and witnesses of one Defendant te prove
its case against the cther. VWhile I have no doubt that were
thl:: matter to proceed against both Defendants simultancously
Transvaal Alloys would make full use of this advantage, 1
hesitate on the material before me to find that this was its
purpose in effecting the joinder and that it does not regard

South Africa
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itself as having a good causoe of acticn, albeit one fraught with

difficulticvs;, against Benonli Enfgincering. In the lignt particu-

l larly of what follows, there is wuch to be gaid félﬂ'.r. Schutsz's

recion. Simi-

point but I do not propose to give it any col

ay regard to tho

larly Mr. Schutz's argument that I Ehnu1d$t’

prescnce of Benenl Enginecering in the @J tion bLecauvse it was
.( at the election of Transvaal Allny§ Wizt it was intreduced to

tha cuise, does not weigh with :@ If indeced both cases dorend
3 upon the determination of s Atially the same issuss of fact,

it was a pTopcer course f@ ansvaal Alleys to follow. Egually

| it does not count ag @ Transvaal Alloys that the cacses of
action h;:ma diffﬂQL%cgnl bases and thal the Defendants ave
neither jﬂi.nt‘:@ractinq partics nor joint wrongdoers in
delict. @Jizitiﬂﬂ is always whether the matters to be
c

‘ invnsi_i%

sta t%j identical to those in the litigaticen. In my opinion

before the arbitration Tribunel would be sub=

*
are nol, I sav this not enly for the reascns given

@ rlier but also for those which now follow.

I pointed out earlier that it was Mr. Schutz's case that

whether a vewahrleistunagsfrist is a warranty pericd or a pre-

;criptj‘.ue period, the year in question had in either event

‘ expired prior to the manifestation of the édefects and the
imstitution of action. I also drew attention to the fact
that I would have to bear in mind that no ang-._-r;-éowns made to

uth Africa
Mr. Schutz on this point. Because of the 1:7age 4dotht
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relovast poriod, be it prescriptive or thalt ol o warranky, it
scems Lo me on Lhe susmons as 1k stands that the only warranty
on which Transvaal Alleyz ean found against Polys iz that

gpocifically roferred o in Clause 14,2 -.:hich:Qprrran;;va.ql

warranted for
*

Alloys' translation, is that the girth ged

100,000 eperating hours. Whatever 41:15 élurk in the con-
tract and notwithstanding the widc‘gﬁgﬁaty of avernents con-
‘:_ai_r:&rll in the summons, when z2ll ¢ papers b2fore me, in-

cluding the afficdavits, are ZEE& togelher, it is onlvy Lhat

elain that remains ﬁhculzi:}*;.avaaf Alloys evercome tha prcblans
n

thrown up by the -_?ruf.")

Assumin : at that the ::crl:t::act Iin fack contains a term

structicn of the agreement.

that "the ga¥\mechanism of the ball mill was warranted for
100,000 sk ing houvrs®, what leqgal implicattions [low? Tho
means the warranty is not pleaded. It is not said, farc

QSS%hﬁbe, whother the warranty was absolute, in the sense that
the gear mechanism broke down fof any reason Polysius would

be liable or whether the warranty was limited to defects

arising from particular causes onlv, such as inferior materials

ﬁr Hu:kﬁnnahip. The breach of the warranty is pleaded in this

way in the sumnmons:

"The aforesaid crack propagation in the
segrents in question amounted to a breach
sssss OF the warranty, inacmuch as the
qear mechanism including the 0irt§ofMRIrica
neqnenks had not been in operati LA of 51
100,000 hours at the time of the Jfore-
gaid breakdoun.,”



I take Lthis bo masan Lhak ic is Transvaal Alloys?! cese anainat
Polvsius Lhnt.thc plant was oporated in the mannor conbtonplated
by the agreemont and without misuse and during t]:@:pm'ntiun
the fatijue crack appearcd with a conscqguent hlgahpnwn ol the
plant, This being so, it secnms Lo [ollow t:@ it will not

*
be neccssary in the action against Poly ¢ ~aced on a breach

of the warranty said to be cuntainn;@i’ ausce 14.2 for Trans-—
vaal Alloys to assign any cause %e cracking of the seyrments.

-

The meré Fact Ehat they cracke: ile in ordinavy use wouald
establish the cause of ac E€E§v If thiz is right, then it ir
will be immediately a :Si:l that the issues of fact as against
the two Defendants wt the came at all, At its highest,
from Lhe vast a of warrenties and their breach te be pre-
sonbed in t asc against Benoni Engincering, there can be
abstract ¥ one which is rrally comaon to both ecases, and

that pther the warranty said to be contained in Clause

li:f\Ff the agreement was breached.

@ In the result I have corme to the conclusion that even

if there may be some force in Mr. Browde's second submission

(and I am not satisfied that there is), it is insufficient 20
standing by itself to tip the scale. I must now sce whether
when weighed cumulatively with such other factors as may exist

it becomes decisive.

South Africa
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The last groumnd upen which Mr. Pirewde advanced his cace
was that there were compalling considorations of fairmess and
convonience in retaining the matter in this i:r-:arlt? I have
dealt with many of thom, I turn to such th::j:Qa.main. it
was gutmitted that the girth goar is an it:A[:) considerable

*
bulk and therefore not easily transporpaNe overseas for thao

purpose cf an arbitration. This u&\q id to be important
because of the necessity for fu tests prior to any hear-
ing on the merits, In addit %t was contendaed that an
inspection of Transvaal hIQE}n‘ wor::s and evidence of the : |
procodures followed the are likely to be required during
the hearing. bkﬂd:hrnr, the bulk, if ndt all of the evi-
dence, is. in tb sounktry and this inecludes all of tha expert
witnesses ¢ ulted by Transvaal Alloys, as aluo the witnecses
ralatin he guestion of damages. The short ansyver to

thes entions is the fellowing: Polysius' experts,

I3 jeularly the persons who installed the girth gear, are

longer in the Republic. Thev are in Germany. If the

,:SS\; girth gear has to be examined by them, they will have to come

here. The came inconvenience complained of by Transvaal 2t
Alloys is attendant upon the prescentation by Polysius of its
case if the trial takes place in Scuth Africa. Insofar as

the Arbhitrators are coancerned, who, as I have said, are

likely to be traincd lawyers, I have little doubt that

.South Africa
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they will not reguae te inspocr the girth goar o Transyaal
Alloyo' works. I can s¢o no Yoaoon why the cooe carnok be
conveyed to thon by means of photographs, plans oral
avidence. I do not say that vransvaal hllu'szll not
find some inconveniconce and perhaps a good & of incon-
4

venience in litigating in Ewitzcrlund.<:3§$smay have to
transport to and house in Berne nnp&t&. on the merits,
accuunhnnts in relation to damagogtnd nxnarts on legal
issues, but all of these aragN™ers which must neocessarile

have been forescen when ‘1£EEEntrnct wraa concluded. Again, i

it has only itself tn(EEr“e for empleying experts vho are
c.

resident in tho @1‘1
Tﬁsssgshﬂ to wvhich lir. Browde refevred e in which matter
AL

re ware regarded as compelling reasons for refusing

Lk

of thi

to sﬁéssan action were largely, if not exclusively, cases invol-
*

ﬁé&%}the collision of ships at sea, I ean well understand
J

at where in such a case an arbi:fatiﬂn clause exists, a Court
might be inclined to irnore it because at the time that the
agrenmc;t was made it could not be forescen in what way, through
the concatenation of which circumstanees and in what part ui
tﬁe world the dispute giving rise to the a:hitrqtiun vould
arise. The parties did not know where the facts in issue would
occur and would have to be investigated. HNere the position
iz differcnt. When the partics contractoed, t§§xﬂﬁﬁge fully

rica
alive to the niature of the iscucs that were 10@98A6:Qf Jlrise
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sionorl at Transvaal Alloys' works in South Africa from parts
manufactured presumably in Cernany and South }'I,Er_‘@ With

this in mind, they stipulatel for an arhitra n Switzerland

"~ and chould be held to it. : E N

wdste nf cogks attandant

on two sets of procoedings, 1:-:1%'
on coaplex aspects of metal:&&' and mechanical englnecring

would have to be prcpnrc@

already dealt with tE@n another contexk, The issues of

fact arc not so syh-Nantially similar in the two cascs as to

larly as the same ovidence

presented tuwice aver. I have

compel me to @ at only one action in South Africa should

—
S

‘i;heﬁnrnl considorations inherent in arbitration proceod-
5?5:52&5 were mentioned in argumert. Amongst these was
id te be the fact that hoth companies involved in the arbi-
tration are South African. In addition refercnce was made
to the fees and charges of the Arbitraters. That Polysius and
Tfansvaal Alloys are inccrporated in South Africa is iilusory.
*hey are gabsidiaries of German corporations and the mere fact
that the contract was concluded in German reveals their strong
connection with that country. As to the second consideration,
I have already made scme mention of it and othcrs which are

South Africa
advanced for decrying the notion that an arbiPageiddofthl a
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forcion tribunial ruch as thn ICC consisking of Lhroe Rrhi-

trators is cipeditious, inexpensive or able bteo athliove the

results desirpd of it, In my opinion, however,; Lthose ave,
il anything at all, makewcights. It may 3225. that an
gbjective analyeis of the advantages of :':lur@nl 1iLi¢;ntinn.

against those of foreign arbitraticn wi*&?ﬁﬂmrthat the

former outweigh th; latter. It %Q to me though that
hnwuvar much this may objectively\pebmade manifest, the
suhjﬁntivc docision of Lh3423§§5?5 who choue araitration io
preference to lingntiuﬁié?g rula., Were I to hold other-
wine, I would come vors gse to undarmining the parties’

barmgain for no reaspntether than that I myself would not

have entared ihﬁsathe contract.

ﬂKSS&tur which caused me some small difficulty is the
prduis% in the arbitration clause that not only are the

gupsthntive rules of South African law to prevail, ibs pro-

$ ural provisions are also tobe applied. I am not at all

certain what the parties intended by this provision, espe-
cially in view of those words in the arbitratien :iﬁuse which
require the Arbitration Court to determine the matter "in
accordance with the provisions for reconciliation and arbi-
tration proceedings of the International Chamber of Commerce

R Mr. Schutz pointed out that the rules of the ICC

are of a very rudimentary nature and that there is no roason

why the two apparently conflicting renuiremen!Soutd Afiga clavse
Page 48 of 51
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cannot ba road toyoeihor. e suggested chat che procodures

applicable in Scuth Afriea are &tz apply anly ta the extonk

that they are not repugnant to the rules of the ICC wihich in

various rospects provide for agreemont betwoen ‘Eabnrtigs

as to the manner in which the arbitration iy take place.

Those rules also provide for matters not owvercd in our

procedure such as the language of th <:>nncdinq5' I

3

take his point to bo correct. IquNn: also bear in mind that

in terms of the Arhitration A ¢ procodurse to he fallswed

at arbitracvions is left IJEE& in the hamdes of the Arkitrotor,
and arbitrations can ta@: ace on a very informal basis

r .
indeed. of Em@tn me teo is the facst that the prefoced

arbitration tr ib@.},

that should i line to do what is required of it in tems

is beyond my jurisdiction and It may be
of the ar ation clause, diesputes might arise over which
It is eonceivable that daring

this SQsp as no control,
* .  th %s:n of the arbitraticn, dircctions might have to be
&ht from a Court as to the conduct of the proceedings.
\

hat Court is a Court in Switzerland, it might well ke in-

1f

Q

‘elined to follow its own curial
this is largely speculative and
fact that all that is sought of
Eventually the preceedings have
if enly to turn an award into a

point, if substantial injustice

provisions. hgﬁin, howaver,
sight must not be lost of the
me is a stay of the action.
to be roturned to this Court
final judgment. At that

has been done, no doubt a

failure by the arbilrators to couply with the SYsReAnEs would

Page 49 of 51
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e bhrought to the attention ¢f the Court. Cf. Bomidai

Trading Co. LEd. v. Couwn & CGouws (Phy.) itd., lii2>{3] Sidia
1620 (T). The ¢nestinn of conflicting proceo rulos

has arizsen hefore. I rafer in particular l@nl:crnal:tnnnl

Tank & Pipe S.A.R. v. Pugait Aviation f"-&ﬁﬂ Co. X.8.C.,
N\

(1974) 3 W.L.R. 721. “hat was a @ ich decided a point

of jurisdiction of importance esgedally in relation to

arbitrations governead by tho @ of the ICC. It illu-
stratas tht kind of adjcotdiNl issuces Lhat can arisc. A
note may be found on dgrent in The Journal of RBusinoss

Lavw, 1976, at pago JH. It doos not really carry this matter

any further. :Q~
T@ due account of everything that has Leen said to

me, I nfin unconvinced that this is a proper case for
fiis?éfzg the parties to trial in South Africa. I may say
\§§&> t I toyed with the idea of staying only scome of the issucs
and directing in particular that those issues relating to the
construction of the contract be trieﬂ.hy way of arbitration
leaving the other issues to be deternined in this forum. In
an appropriate case this is a permissible course: Valkin v,
valkin, 1953 (4) S.A. 510 (W) at 513 4. - 514 C.; PRussell

on Arhitraticn, 19th Edition, 202; Parckh v. Shah Jehan Cinemas

{Pty.) Ltd. & Cthers, 1980 (1) S.A. 300 (D); Uvams v. Dotler,

supra. Dut, by reason of Lhe conclucisas to3MhAfiCahave come
Page 50 of 51

my coursc is clear and I must accede to Polysius' application,
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In the [inal analysis Lhercfore I make the following

O
&G

£ Fospon—

Ordor:

fa) The action instituted by the
*

dont against the Applic: 'E“Er'-:nmbi::c-ﬂ

gsummons dated the 15 N e, 1981, under

Case lo. 31;’95?11@13:::1 in terms of

Beckion 6(2) of ¢ Arbiteabkion Ack, 432

of 1955; %
C)O

Respondent must pay the Appli-

(b) The

coste including the costs conscqguent

@pm thiec emoloymeant of two Counsol.
J

ACTIKG JUDGE OF THE SUPRERSE COUET

South Africa
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