
• 

• 

In the Supreme Court of South Africa 
(Wetwatersrand Local Divisio~) 

Before the Honourable Mr. Justice Slomowitz (Acting) 

Case No. 11422/81 
Date: 

In the matter between: 
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and 
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LIMITED 
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FOUNDRY (PROPRIETARY) LIMITED 

In re: 
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FOUNDRY (PROPRIETARY) LIMITED 
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to be refcl-rccl to tile Internati '.)n ,) l Cl li! !:;be r o f CO::OJ::e rce 

in r:~ll-is, si ttiny in Berne, S'ditzerJ.C<l1'1 , fo r de::i:;ion 1)y 

it by t~e~n s of ~rbitratj.on. 

Ncedle~s t o say, dispu te s have arisen and I will 

del ineate the:n prescllt::'y. It is c or:t.:on C{J.U:::(~ tbut they 

f al l \o,'ithin the purvie\o/ of the arbitr<:tion cl ilu::" . Des-

pite ~his, tl~e First Respondent decidec. to vcntll"te the 

issues in t!:is Cuurt ra.ther th a n submio t the f1atter to 

arbitrat.ion. To tllis end, it issued summons ag a illst the 

Applicant iln~ tile Se c ond Respondent (whose role I will 

explain late :r:). This in turn moved the Applicant to bring 

these proceed ings ill terms of Section 6(2) of the hrbitra-

tio;) "ct, No . 42 of 1965, for a stai' of the action so thc:.t 

an arbitration can proceed between the Applicant ~ 111 the 

Pirst Hcs[-onoent as envh:aged by the u'Jree~1e nt. 

/ The -
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i\. ho s t o f pOint s of ,: ou c :..1 e li cllc~r have u c: en r,l is (;(I. In 

ord':!r to expose , .Jnd so be able to d e cid e thcr:1 , i t ~s !1 C C Cf;s~rJ· 

tll.:l t I t"ke so:ne l: ro ;.lblc ','/ i th th~ L1Cl:S . To ma~e t!l e t.:lle 

~i1sier to fall o· .... , I prof-os::, to r e fe r to the 1\pp liC:':' ,lC a l,a Lhe 

h:o Respondents as "Polysius", "Trilnsv<lal ,,1 loy:.; " .:lnd " J~enon.i 

Engineeri n<,l " r.esp(~ ctivell. 

7\1 though "l.' r.:l I1S '.' C1 .... t}. i\ l loys c:1 nd Po l~'!ji us a rc bo th inc..:o r-

po r~tcd in the I~e ~ u~lic, tl' c ir parent ~CJnp ilni c ~ ore \iest 
yo!/s,i".s 

Cerman corr-o rations . TT!r.r.::"",?-cH.-m-±<Y:LS is a s ubsidiary of 
- I 

1 ("o.r' ::;-:<:1Q ( 1-') Jere:: 
Fried Kr,uPP C.m .h. !!. J:lo-1y.<rHlG is c on t rolled by Nord-

Deutsche Affiner.io 1\.C . 

Tr<lnsviI.:ll 1\110y5 produ ces a sub 5t<lnCe c.:llled vanadium 

pentoxide . The ree a ns of production is termed a crusller 

drying pldnt. 1\n import.:lnt co:nr-oncnt of t he plan t is a 

"bnll mill" that crushes the ore frc:n Io/hich vanadiul:J pentoxide 

is eventually derived. This milchine cons i st s of a large drwn 

hori zontally moun t ed , supported , at eilch end o n bea rings which 

allow it to rotate. The crushed ore is fed into the drum in 

which arc placed a l.:lrge nunber of ::Clrde ned steel balls that 

hamme r and grind the mate r ia l as the drum rotates. The 

source that generates the pOl-ler necessilry to effect the 

' rot=y movement is a n electric motor. The nac lline is equipped 

\-/ith gea r s . Their funct i on is to assist in the transni~5 ion 

of powe r througll a r evolving shaft to a pinion . The pinion 

is toothed. It s teetl! ~esll with thoce on a corresponding 

1 
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it appc~rs In tIle ugr~cm0nt . It i s tl,~ rc~ l Guh ject l~~ttcr 

of the J.itigation. ~'or pre:;c!"!t p '.1 rpQces , it .i.s eno\lgh thilt 

I SDY tllat it COIlsists of [our scgmcn l : ~ n~d eJlcirclcs the 

drum of wh i ch ~ have already S?0%cn . For convcnicIlcc I 

I do n()t mean thereby to CL:CjCj('st thut it is indc(~ d a ge;)r as 

contcrnplilted by Lhe c ontrnc t 0r il t illl . 

During 197) Iw]oti.:.liollS t ook plilce bet,:e:en the re-

prcsent.:lt ivcs cf Trtln~V.:1 0. 1 !\11o:;r; ~nd Pcly~.;ius \-,'i. Lil « 'lic' ... ' 

to the ,;1ilnl!f:lcture by Polys ius of a crusher dry i nrj plilnt i."" 

cluding il bnll mill such as I havc described , and the sale 

of it to Tra ns vail l Alloys . It was contcDpla~cd that Poly-

sius 1'loulc1 see to the e recti on a nd cOl1'J:lissioning of the plant. 

The negotiations Here conducted r.lainly in \':est GcrIllany. The 

representiltives of the parti e ,; vtere Gel'Dan-spea!: ing and they 

employed that l anguilse . Polys ius a llcCJcs in its founding 

papers that these person5 were in fact familiar with Ge rman 

lal" and Cerma n l c']a l con cr.p t~ . ",'h is is deni ed by Transvaal 

i\lloys. The c ul mina Lion o[ the nc:,]ot:iutions ·,·.'af; a 'dritten 

order ilddressed by 'l'r ilnsvili.ll I\lloy,; to Polys ius '"hich VIas 
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contruct spl:iJng inr.o being ,3 nd its terD'; arc to be [0 U Ill] in 

the order . Like tl":e J,c:gc ti;) tior.s I t!1C orde r is in GC!:';:-.Ll!1_ 

1'he docllmen'.; is not before. q! . I aln t o ld that it is 

very lengthy . Parts of it are reprcd~ccd in the papers and 

as I go alon g I I-lill refer to such of thei" 03 seCIn tc 1:1C to 

be relevant . l\!.lOngst other ·things, i t ::.;ets Gut spc.::ii:"i-

c ~tion::; for the ball mill to ·.-Ihich Pclysius '"as required to 

tonforrn when manufacturing it. Fo.': t!l f! r.1e;;lent t!1 e paint i.s 

that in tlle specifications the girth gear i; ' refcrred to as 1 

a Ifst ~hl(Jl!s~zah n k ran7." or ~ilT!ply as a " ;.:"h n}: l- tl )) "t ll \O/hile the 

gears pro'per a re culled "qetrjebr." . 

A contentious cluuse in the agrcc:ncllt ~Ihich is nur.1-

bered 14.2 is tral<slatr.d by Polysius ill the foll o '"ing Ivay: 

nThe presc:iptive period (qewahr­
lc istllnqsfrJ.st) for the tot <1 1 ;:>lant 
Clp.10un ts- tc., TYc~r and comr.!ences on 
thr. da~' of the: provisional co~r:,is ­

sioning of the pL:mt . Parts that 
wear out are excluded. For the lining 
the prescriptive period (rJel·.'i1hrlcistllnrys­
fri st) ar:1ounts to 20 ,0 00 \'/Or):,in'J I!OI!rs . 
1'hr. gears ilr() dc~ic;ned for J.OO , 000 
l'lorkin'] Iiours . Sheuld , against e;:pec­
tat ion, the ~lOrking hours of the lining 
not be i1Cllievcd, tile seller shull refund 
a portion o[ tile delivered va lue of 
R36 065, heing i l1 relation to tllC numbcr 
of the 7.0,000 Vlorking hours not achiC!ved." 

2 
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"prescri ~) tive pct-iod " (\-J hich it "'ill be "een occur;"; tl-lice) 

is r cpJ:-c.scn t cd by t he Ccrr:l0.t1 '.-lorc] II qc'. l.l.hr l ci.~jt l.ln :.. :;;':'r.i.st ". "--- - _. 

\oJhilc "designed !! apt'cars i1S nb crC!chr~E: t". I).'hcrc js grcC::l t 

conflict behJecn the part ies about .the me~1I1in<] to be 

assi g:1e<..1 to these ';lords llnd phrases, tLl1d T:rcJJ;s v .:1:d. l\ lloys 

has put up i ts O"\'Jn tral1s1 ttl.: ion of CL .. ,nsc 1 /1.2 '·;h::'(":11 "lifr-crs 

sharply fror.l th a t ;'Ihich I have qucted ab OJe _ l3eforc! (1eFtl-

ing wi t h it, I think it appropr i a te at tilis poin t to leave 

. (mone n t.:lrily only I ilm ilt.t: .J. i(1) the wllr:-'~' \-;atcr:: of T·:::ulonic; 

scmant ics , and l ook briciLy a t the litigaticn . 

best achieved by ~xfl~irliJlg tIle ca~c ~~dc o~t by Tr~~~v~~ l 

1\lloys in the surr.rtlOns to Vlhich I hilve alre.1(1:; referred . 

What folloVis appea rs from that pleading. 

Polys ius delivered illld c(J:r.missir,,~cd tbc plilnt during 

January, 197C. There is SO;:le dispute "bout the exact: cilte 

but it is not materiill to this application. On tlte 7.1st 

March, 1979, being more tllan a year after the plant was com- · 

. missioned, the ball mill brol;e dmln. The ir.tr.lediate cause 2C 

was fatigue crack propagation in one of the segments of the 

girth gear . It had to be repaired at a cost of rr53 000,00. 

\Ihile the repairs wbre being carried out, Tran~va3 1 1\l]oys 

suffered a loss of production 3t its plDnt for a period of 

approxinately 2R da~:s, ilnd this in tu!-n cDus.:d it a loss 
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of ! (~)llO 000,00 . 

!11ent .~cnCl1 i n the SW:llilO !1S. l ' \-las toltl [.com thC:! ~1c) r th~t ~~. hey 

emerge fl'om furt:ler portic111~rs {urn.i~hed 1:0 the ~U1'l::lono; 

af ter this i.lpplicotion " w~s l ilunche c. 

Tr2nsvilo l Alloys muintains ~hat t!18 girth <]ec. r ~Ias 

. --- "part of the gear mech~nism" of tll~ b~ll mill . Vorious 

c~uscs ilrc uS signed to the fatigue crack. It is said that 

tI'e! "a ir t h gear (": cg!r'! cnt~ of t!~c .J.forcs<1id gCil r rI(,; ch~"ln i. sm" - " 

did not cC'.n?ly ~Iith the specifications c;]lled fo r in the 

c ontrilct. A numbe r of shortcomings arn mentioned, The} 

inclutlc ine :":pert 'dorkr,lil nship il nd the usc of infer i. o r s tecl. 

It is next pleaded th u t the agreemen t contoined a 

numbe r of express warranties a lld that one or more of them 

I~ere breached. The wa rrontie s go in t!1e main to the 
( 

quality cf the materi a ls used and of th~ worl;~anship . A 

br.:!'ach of Clause 14.2 is also relic"d upo n. The averment 

is that in terms of that cliluse "the gear mechanism of the 

said ball mill was warranted for 100,0 00 working hours." 

.. 
In the result, the sum of R953 000,00 is claimed ei!:her 

as damilges flol"ling "directly and naturillly" fl."om the breach 2 

or as conse'1uen ti~l dam<::<]es IIhich ~Iere I-li thin the contemplil-

tion of the parties as a probable conse~uence of a breilch at 

tIle time of tIle COllclusion of the ilgreemen t. For the G.:..ke 

of ccmple.tenor.s, I should mention th:l!: there is an al ternati vo 
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I mu~ t now introduce l!ollOni Engincering into the 

scll ~me o f things . It tun~s out thnt the "gcurbcx , girth 

gour ~nd pinion o f Lhe bnll nill" (ag ~in r ~uotc fr om the 

sur..mens ) Here not ma nu fnctured by Polysi us at all . Instead 

Polys ius or its ageht on its bell~lf (yet ano ther German cor-

poration '"hose nal:1e I '''ill 'spare fr ym these p;:,gcs ) sub-

c ontracteJ this part of the work to ·Denoni Enginee r i ng to be 

done "in ?ccorc1un';e ,·.'i th the spcci fic iltioOlS , tel-ms ilnd 

requi rements of the a for e s a id contract . " It is ~verrE:d 

that Benoni Engineering wus aWilre that if tIle co~ponents 

did not a ccord with the c on tract, il b~e~):down of the plan t 

was likely to rcsul t Hitll consequent loss . to Transvaal 

1Illoys. 7hese beillg the premises, it is s nid to follo'" 

that DenOlli Engineerillg oHeJ Trunsvilal Alloy s a duty of care 

to ~ilnufncturc the gi rth gea r segments ncc0rding to the 

specificiltions ~/ith prope r materiaLS and in a ~lory. Jt1unlikc 

way. Tl1is dut y , so it i s alleged, wa~ breached, and Denon~ 

Engineering is sought to be held liable eitlle r jointly and 

scverally with or alterllatively to Polysius . Neither party 

to the aotion has as yet filed a plea. Denoni Engineering 

has also ~ot lodged affidavits in these proceedings, nor has 

it appe~red to resist tIle relief sought. It has no real 

intercst in tIle outcome of the appl icution. On the other 

hand, the papers r evea l the nature of the defe~cei that Poly-

sius is likely to !:luke . 

/ For -

1 

2 
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rel~ti~~ to the ri0f~cts in the girth gear . It ;·;i11 be 

cor.unon cause at the trL::l that one of the SC,]f.1L'nts of the 

girth gear cr:aci:ed. \'!hi1t I-lill be hotly disputed i" the 

cnus c . Polys ius llcnies t:hilt there was any defect in tile 

material I~sed or 'poo r ',:orkr.1~nship . Pclysi~s also di sputes 

th~t the ball mi ll broke down (in whicl1 event an essential 

clement of the cause of action against Benoni ~n'.l i ncering 

may fail to te estilblished), and I g~thcr that it will rut 

Tr ansvaa l r'.lloys I!Ot only to the proof o f its Ci1S0 tililt 

dal1lilCjes \·!ere caused by the alle']ed defect b\:t also the 

qual1tum of the loss. PreslIDably Bennni Engineerjng will 

m .. ke sir;,il~r denials. There ure in addition other defene,~s 

whir~h l'olysius vlill rais2 and \·;hich arc e}:clusive to it and 

not available to Benoni Engineering . It was a r ound these 

t],at most.of the debate before me surged . Indeed these 

defence s arc in a sense in limine . If good, they completely 

dispose of the action ag~inst Polysius. They turn on the 

proper construction of the agreement, iln d they compel me to 

1 

return again to Clause 14.2 and one or two other prOVisions 2 

of the contract, including the arbitration clause . 

. . 

Polys ius maintail1s that by virtue of Clause 14.2 the 

claims against it are prescribed. This is disputed. The 

/ meaning -

 
South Africa 
Page 9 of 51

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



10 .. 

mC'j"~ni ng e>f (iC\'l.:!~"1~L~:i. ~:t· l ! n (1 sf~·i;.t tor ·./h:' t: ~ 1 ·r'r u :1s·:]~ l -- -_.- - ---"---- .,\.!.lOj' :-; 

contcll ']!:i is 1I\·.'al: l '':: :ll:y p,:~riGdu tl nd not n prc!::i criI?ti\'("~ period :l
• 

1·1r. Tlro\·,~~ c , \'/ho ilppcureJ for 'l'r ,lnsvilul l\llcys, di.d not r.\;J ):e 

it clcilr to me 1·/het.her any thins turn~ on \'Ih ieh of the b/o 

7 it is I'Iherc the l'/ore! first il:)l,e:l.rS in Clc:n:se 1 '1.2. \'lhcther 

the y~~r in question is the lJC'r iou of prcsl:r irtioll or that 

of a warranty, it h ild after a ll exp \red prior t o both the 

defect~ becoming .:lr'~il =cn1: and the service of swn:~ons . This 
• 

On the oti ,o r hilnd, j.t lu<1Y be (illtholJ<jh :;r . J1rr.· .. ·~e did not 

.Sily so), if one is concerned o:1ly \·;:'th it ·..tal'rilnt ,' period, 

that a cause of action could Le maint~in cd on a breach of 

i·tarranty if the defect l~crely occurred o r dcvelci)ed \/ithin 

the yCilt' ilS opposed to Inunifcsting itself in that tir.;e. 

In that event, prescripti on might (~c pa!lding o n the proper 

construct~on of the first sentence of the clause) only have 

begun to run at tIle end of the l'Iarranty period and tllen for 

a period of tll CCC years thereilfter . · Cf. Electricitv Suoplv 

Commissi on v. Stewnrts I Llovds of South ~frt ca (Ply.) Ltd., 

19131 (3) S.lI. 340 (11). Neither the affidavits which arc 

eif recc'rd nor the S1.:mmons illul:\inate Tr.:lnSVila1 1'.l1oys I C.:lse, 

if ilny, on this point, and accordin11y pilying due regard to 

the incidence of the onus to which I will refer later, it 

seems to me thilt I C.:lnnot allow this po~sible construction 

of the cl.:luse to affect the exercise ' by DC of ny di::;cretion. 

/ I -
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I .shoulu in thi!J l '..!gdrd uolni:. () ;.]1: t. ~l ~ lL C J;,..; n !~..::! l \·;(!rc.: ."\t 

one th.::lt .i.t is no parl u;' !~y f unct ion to cuns tnlc the ccntr;]ct: 

or ev e n to det CITline whetller any p.::lrti c ul ar construction 

r.::lised in the p.::lpers is .more likely than ~nothe r. As I fO .l -

Im'led t he .::lrgunent , I a!~ ob liged to a SScli'le that .::l11 such 

me~nings which arc .::lssigncd to the .::lgrccm8llc in the af ifd .::lvils 

arc f.::lirly .::lrgu;]ble. Anyone of them ~ay cvcntu.::llly be 

foun d to be correc t, a nd I r.1u:;t a ct or: that: f00 t ill,] . (Sec 

too ~r,:s v , DQc::cr, (19 69 ) .1 Lloyds P-<2 p . Jt.l <::t 3~4). On 

the othel· iland, ! cun not tttkc acccunt o f po!;s .:b:!.c co: ... struc- ]. 

tions ),ot raised in the: .::If[iJaviLs or ovon .i_n u:Lgument . I 

!:lust thcrefore be.::lr in mind th.::lt no anSl.'er is mnde to 11r. 

Sqhut z IS conlention tr.at if any 'darrant:' is to be found in 

the fir s t sent ence of Clause 14.2 it h.::ld I npsed prior t o the 

appe.::lr.::lllce of the defects . This is an asrJcc t of the CClS C 

th.::lt lOOMS large later in this judgment. 

It will be recalled that reli a nce wns placed in the 

sur:unons on the <l11egation thLLt "the girth mc chilllism of the 

said )).::l11 mill was warranted for 100,000 working hours" . 

This harks back to the second appearance in Clause 14.2 of 2 

",9cv,li1 hrlcistl1:1 CJsfrist Tl 
• Now this is a period of several 

years, and tIle dcfects occurred witllin that time. It 

follows frol:1 Hhat I have sc:id th.::lt this part of the cause of 

action depends on a finding , as a m~tt e r of interpretation 

/ of -
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of the agreement, that the gi rt h :;Ci'll" (st2id:':'~1;;~;-: ;~ l nk r: '"!~~) ·.: .. 1~ 

and. on con s truing t!li1t p.Jri: of the clilu>ip. vihich Polys ius h"s 

tr~:ts lZltcd cJ.s : 

to nean: 

"for the l ining the p~escrlptive 
period areounts to 20,000 working. 
hours. Tile genrs arc dcsisncd 
(borcchnet) for 100,000 working 
hours ·I

, 

"In respect 6£ the steel plating , 
· the warranty period is for 20,000 
oper<:lting hours, the gO:1r n:cchanism~; 
for 100, 000 opcrclt illg Ilourl; ." 

Transvaal Alloys contends for the latter meaning, <:Ind , as I 

ha'Je indicil ted, I al:1 bound to assumc that th e clause way wel.1. 

mean just thilt. If this is it~ tru~ constructio n, then 

Transvaa l Alloys' causc of action agilin~t Polysiu s j.s not 

barred a t least to the extent that it is based on a breach 

of the lIarranty in question, and provided that the girth 

'lear is in truth purt of the "gea r r.lechilnisr.l". 

There is y e t ano ther cl uuse of the agreement which 

the parties read d i fferently. Clause 20 p rovi des for a 

limitation of liilbility ilnd ac:conling to [olysius it i5 pro-

perly t rans luted os follows: 
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"It i:.; i.lsrt.:<.:tl th ~ ~t the Pl.u:c1 : : I~;c:: !'..:!1 .tl l 
h ;l \ 'l! 11 0 "l.lil:1S .:1,!:I)ast tile ~;<.:.l l l'L' i. n 
excess of tho:.;c .:t Cjcec cJ 1.:lj O Il h .... :r.ej n ­
bsfo l'C . Th 2 1 i !:1i t.:1t.ian of: lLlbiJ..i.::'y 
i s l. I1 Vi1 l id if the Se ller ,I t r.1cln;:W0.I ,:e n t 
l cv~ l i s guilt.y of dolus or g r as ; 
negli.,]el1cc . " 

Tral1sv~a l Alloys renders the cla use into ' E~glis h in th is way: 

"It is a0reed th a t the Pllrch ns er has 
no further clai~s ilgain~t thc S21le r, 
save ilS set out here in. 

'1'he lir:l i tatio n ' of .li..Jbility doc ;; not 
a pp ly in c"ses ill ·"hich i,nt (" nt on the 
par t of tIle Sc l le c or gro~s l1e9119011ce 
of his l eading org"ns is proved ." 

Polys ius avers lh a t the e f fect of this prov ision is to limit 

Transvaal Alloys to relnedics specifica lly provided for in 

the contrpc t and in adJiti on to exc lude claims for can-

sequential loss . If correct, it will be Polysius' case 

that ,,11 claims a<]ainst it, LInd presumably whether for damages 

or athen/ise, arising from a breakdown of the girth gea r, are 

doomed to fa ilure. This follo .... 5 not onl~' from its contention 

(on its tr"nslation of Clause 14.2) that no warranty is con-

tained in the pllrase "the gears are desi<]ned (be r cchnet) for 

100,000 hours" but also from the fact that in neither trans-

lation of Clause 20 is any special remedy provided. 

TI,o retort to this is exl1:c,il..,ly dif[icull to ascertain. 

/ \'Ihi chevcr -

I 
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WhicIlcver trimsLlt i on of Cluuse 11.2 I 1 00;; to , I n.a uni:lble 

to di!:;cc):n the rer" edy contempl.:lted by Cl <luse 20 fo r defects 

in tho girth gOil r, On the othel: hi!l1c1 I am cr;un lly lln,1 b le 

to find in C'.illlse H. 2 <'.ny rCf!'e dy fo.c cefect::; v:h i ch might 

huve l:1unifcsted th c.~sclves in t he plant as a ,·/hole during 

the first yenr li fter it WilS co~rnissioncd. 1\r,l I to be lic;ve 

that h ild such an event occurred Transvunl 1\lloys would llav~ 

b een ':Iithollt a clai~ , o r if :lOt that i t s c la illl V/ .) S to bo 

limited to procuring that Polys ius put r igll t the plant? 

Transvila l Allo,,'s' affidilv it!:; arc excecding ly unhel~)fu l on 1 

the point. All that I a ID t old is tllat 

"The First Respcndent di.s pu'~cs the 
contention that tIle effect of thi s 
clause is to dcpr.i. ve tile ,irst j,es ­
pondent o f any remedies ~gni115t tile 
Applicant based on <lny def ects in 
maehillc r y su pplied under the con ­
tract other than r emedies specifi·­
cally provided in the contract or 
Chilt it has the effect of excluding 
clili ms f o r consequelltiill l o~s . Tile 
dispute between the pil ctics on this 
and other issues f:Jlls to be decided 
accord ing to the law of South 1\frica." 

This amounts to little more than a bald denial. No reference 

is made to a ny provision of the agreement supporting it . The 

factual foundations for the leg~l cenclusi on ~ aLe not apparent . 

I suppo~ e that it ie open to Tran~vail l Alloys, in due course 

and when Clause 20 ie plca dcd by Polysiu~ as a d~fence, t o 

replici\te that the limitation of liability fell aHa,] becau~ e 3 
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o f "j.n tent" cr grc:; :; negliCJ0.~~ce on the pill"t of: Polysius ' 

"leading org~ns ", but this is not speci~i(:;l lly alleged. 

Of ' course there is another pos~ibil ity (o nd here , a s 

before, I specul ate ). It may be that the proper !:Ienn ing 

to be as s i g ned to Cl a use 20 , when prov ~J ing , as it doc s, 

that neitller party would have claim~ "in excess of t hose 

• agre ed upon 'l o r !lsavc a s se t out ll in tll~ ~grcc~c~ t , is t h ~ t 

it vias intenJed t112l-eby mere ly that ne ithe r party r:ould 

found a cause of action save in respect of a breach of the 

warra nties e xp r ess ly men tioned in the ag reemen t and in tllat 

circumstance dam~:cs or s~ec ific perfo rma nce o~ both could 

be exac t ed . Not having the ~lho le agre c!!,en t Lefore me and 

being un.:!ble to read it even if I had, I a;:\ l ef t in the carL 

The fact that the contract seems, on either party's 

construction of it, to exclude liability for d.:Jma <;es, a nd 

Tran svila l ;\110ys ' omi ss i on ·to properly put up a contrary 

interpretation would o rdin a rily materially affect my judgment 

.of the case. I believe, however, that I should, especially 

bearing in mind what I have said about defects vlhich could 

have OCCUl red vii thin a ye<::r of cOI":'""i ss i oning, <:-dopt a bene-

volent attitude to the affidavits. I am bound, I feel, 

to assume that some remedy in damac:;c .s must be illlOlved by the 

contra ct, properly construed, for a breacll of warranty in 

respect of a de fect in the girth gear, ass uming firstly that 
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an ~pproPJoia te w~rranty . I \/ill U:cloc:[ure , \-lith i1 good 

denl of diffidence , a pproach the nla tter 011 the S l!~?o~ ition 

that sOH1E:VJhcrc in the prOV Lf:i ions of the con tccct, either 

express ly 0.': b~' implicLltion , there lies c loight vested in 

Tr~nsvnal Alloys to cl ~i~ the danng?fi referred to in its 

SUr.unOilS . 

Lest it bp. th :::uCjh t tlr~t the prcb l e~r.s bcsct tin9 this 

matt e r are sufficiently COfi1pll'x , 1<2t. me compound the m further 

°by rcre].°rin,] to t!l(~ ar)-, i.tration cl ause all \o.'hich I a~l pIei.l"eo 

to S<1Y the trLlns: il.tors arc subs t~l ntiCllly 2C! i~crn . I 'dill 

leave over for a till'oe the nicetie:; 01: ccn:;l:ruct':'cn a!~~l app li-

cation that it present~ . The l,lUteri.11 part of. it reads: 

"All disput es arising out of this Order 
or in connection therewith an~/or cny 
dispute regard ing the interpret.ation 
of this written Order , are .•.. to be 
~e ferred to an Ar bitration Court [or 
fil Ia l deternination ill accordance with 
the provisions for reconc iliation and 
Arbitration proceedings of the Inter­
national Chamber of Conmerce, Paris, 
France. The Substan tive and Pro­
cedural Law valid in South Af rica shall 
be Applied. The Arbitration Court con­
sists of three lIrbitrutors of \"hich the 
Presidcn t must posscss Swiss nil tiona lity. 
'l'he }'.rbi.trilL ion proceedin<]s sha ll tuke 
pl(Jcc ilt Berne . The ,Ivlilrd Shill l be 
bindin'] on bo th par~ies. The ~rbitra­
tion Court shilll rn~J;c un Ordnr as to 
who shil ll bCilr the cost s o f t he pro­
cc c: dil1Cj~ . " 
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m·~ 

fi e lu th <lt I huve ske tched . The stilr. Li.r. :! po int "Ins 

Rcqi~;t. erincr Co . V . ~i1;-:1:)~!m , (J.375) L.R . 19 ECJ . 4G2 ai: 465 

in thcs e words : 

"If there is on'~ tiling ··:.~ \i(;h more ~han 
811otJ, c r publi c ~clicy rc~uircs , it is 
that i:1cn of full age unO. I;oml)l.;i:e ni.: und~r­

st andiJ10 sha ll h~vc the utmos t l iberty 
of c ontr.:::ct:iJl<:; , and th.lt tll':~ ir c;o nt r<lcts 
",hen ente::ed into freely clild volt.;;1t c1 r .i.ly 
sh a ll be he ld s,"lcre~l Llnu ~;!Jil ll be en­
forc ed by courts of j l1S tj, C2 . Thc~cfore 

Y0" h ;l ve thi" pa rLl"~our.t pub li c; [-o). i cy to 
c u;·,s.itll:r - t hat you ure ;10t J.i<;ht ).:/ to 
in t e rfe re with th i s f=ce~s~ of contract . " 

In a J:ef.el.·l~nce more specific to a']:reement s to ,:!rb i trnte , 

He ssels , t\ .C.J. su .:'t.1 in The Hhoc1e~;iiln Rui J.'.·;i.lYc Ltd . v. 

Mnckintosh , 1932 A.D. 359 at 369: . 

"There . is surely notllin,] illegal or 
improper in nllo':li n,] persons who ilre 
sui juris to agree upon a refe rence 
to arbitration ns a Qode of settling 
t heir di~putcs, ar~c .if slle!l an aCJrc~­
ment is not illeg ;11 it surely ought 
to be enforced , if it is in the pO '"wr 
of tilo Court to cnforce it." 

t::: 

On the other t:::lTlll , 7\):biriltors have no means of enforcing thcil 

-- -- -- ,, - • '"' • .z ._ , ~ . , . __ ! . _ .1. 1._ ,..~. , _. _ I . ~ _, __ ... 
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ut co:nrr.on lavl un ,'<jreCI1lCI:t to urbi~ .. cll:e did not cust their 

jurisdicticn . I n .tileir discretion it deJ.<,:;ed i t . Thc 

Arbitra i:ion Act has not vio l ated these prin~ip les . II: hils 

do ne no more tllan proviJo the procedure s whic!l cnilble il party 

to ca l l upon t he Court to CXCJ:cisc · its discretion : Dnvi 0s v . 

The SO\:t!1 British In~; I:r i1r.cc Co ., (1885) 3 s . c . ·HG a t '120 ; 

ec· ;·;<11 ters 

v . Al l ison , 1922 N. P . D. ~JS . 1I0vl thc,n is this c1 .lscretion to 

be exerc i sed? J udicially of course, but , iL scems to me, 

·.,., i t h the l'ilrti cs ' bar<j <li n uppc rr::os t in o n.: I s nind . This 

~s uS it should be, not l e nsl: because they have contractunl l y 

s o bound themse1'.',=,s but also becallse "theLe nrc c2l:tai " <ld-

. vantages to arhitrntion such ns fi nality , privacy , d j udex 

of one ' s o\·m choice und avc .iding del"ys thr')\lg!l havir,g t o 

wait one ' s tu rn o n the rol l of trial cascs ... " : Per Marqo , J . 

in Li1ncns~er v . Willl ilcc , f l . O ., 1975 (1) S . A. 844 (W) a t 64 7 A. 

Thi s ·approilc h has prompted various COUl:ts , when speak i ng o f tIle 

onus or case to be m.::!.de out by the purty resisting an app lica-

tion for a s t il:! , to say that "suc h a n on\:s is no t e asily 

d i scharged" (Eetallurqical and C08rncrci~ 1 Consultan t s (P ty . ) 

Lt d . v . tlctil l Suies Co. (Pt'!. ) Ltd ., 1971 (2) 5.11 . 388 (1.1) 

at 391 E-ll) or th a t ol " 'le r y !; t!"ong c asc " must be ma de out 

(The RhoGcs.iOl n Raihl,'Ys Ltd . v . 11i1cJ:into:;h, sllllru , at 375), 

and t hat thc !"c mus t be "comr)cl ling rCi-:sons " f or r efu:; :i. ng to 

hold a parl:y to the contract (Tbe "P .i.lw . .2Ji ll.", (1 953 ) 2 r. loyds 

/ List -
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Li s t L. R. l /!G} . S Or.1C Cour.ts h a ve: sone ' f ur'i.: hc r. The .ji,sc r. c t i or. 

to r r.:.' f us(! Cl s till' is on e "-.·,'hich \·,i ll very !i .. ::: l do:n be c): crc i!.)(~d ": 

T he in:"j I.: i.lnce s 

in l'lh ic!l the d iscrc~ t i cn s!1Oul d be exerc i sed .:lr0 " £el'i ,l nd 

exceptional ": Rlls sc l . ., . Ttussel. , (1 8110 ) l ~ Cll . D. 411 ; s e e t oo 

p. 391. 

No r does it mil ~e any difference in pr i nciple t ha t the 

c l10 s e n trlb una l i s fo r e i gn a nd beyond the j urisdlc~ ion o f 

South Af ri ca n Cour t s. ef. The " 1-: 1 i\i'1ria ", ,-, 98 1) 2 Lloyds 

Rcp. 119 a t 123; 

(192~) Lloy c1 s List L.R. 6 (e.i'I.); The 1I :') .. r, c n· ... t"' -" J. ( .. ' J ... , J ........ ..> I (1981) 

1 Ll oyds Rep . 152; Yo r i q tl r.li i121 rit i r:l c Con s t !"tl ct:i.on v. 

Nis sho - h~ili , 1977 (4) S.ll . 6 3 2 ( e ) at 691 i\ . I may s ay 

th<lt I would have t houSh:- t hilt thi s I·;ould b e e ','en mo re the 

case ,whe r e , a s he r e , t l1c ~g rce~cnt rcqlJir~5 t he a rhitration 

tribun a l to ilpply not only our s ubst ft ntive law but also our 

rules o f proce d ure. This docs 'not mean, hOl-lCver, that one 

.must ignore the fact that the tribunal may be sitting in a 

distant land, unc onnecte d with the pilrties a nd the dispute. 

In cert a in circumstances th e se may be proper matters to take 

into account. This appea rs fron thC! judg!':1ent of Lord Justice 

Bra nd on in The " EI j\m r ill U to ",hi ch I have ill rca c2y refC!rred. 

At page 123 he I:lCn t i oned his ol·m previ ou!; decis ion in The 

"Elef t he riil", (19G!) I Ll oyds Rep. ~37, <lnd hRvin'] done so 

sumnarised the prin c iples in the fo110\·l1n<] ',;a~: 
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"l . \':hcrc plilintif:s sue i~ E!1<.j12r.rJ Lrj l)r~· ; \r.:h 
of: an (1<]l:CChlC!lt to l·cf.cl~ d i spntc:~ to it fOl(~i~Jn 
Court , ~)ld tl,e dC ZCI)d~11t~ ~p~]. y (o~ a st ~iy, the 
English Court , .JS!.;ur:ling the clilin to be other-,:ise 
Vlith.i.:1 its jurisc;iction, is !1ot bct~nd to g~(lnt u 
stily but li dS a discretion whetllor to do so or net . 

:2. The disc;:-ction shoulu be e):crciscd by 
gr ilnting a stily unless strong Cilll:;e for. no~ doing 
so is 5ho\-1I1 . 

3. The burden of proving' such strollg cause 
is on the plaintiffs . 

4 . In excrci:;ing its discretion the Court 
should take into accollnt all the Cil-CUf,lst.Jnces 
of the particuldr CilSC . 

5. In ?3rticular, but without p~ejudic~ to 4, 
the follo· .. l.i.ng J.l..Jtt:.0rs, 'I,'here th\..:!~' <trise , may 
properly be reynrled: 

(a) 1:1 I,hilt count_ry the evidence on tl:e 
i ssues of filCt is situated, or more 
re2<iily dVilililble , and the! effec t: 
of thilt on the relative cenvenience 
and exren:;e of trial as between the 
Engl isll and foreign Courts. 

(b) IVhether the 1.1'" of tlle foreign COUJ: t 
nppl.iC:s aild , if so , \-Ihethel: it 
differs from English l.Jw in any 
rnateriill respects . 

(c) With what country either party is 
connected, and how closcl~, 

(d ) Wiletiler the defendGllts genuinely 
desire trial in the foreign country, 
or are only secking procedural advan­
tages . 

( e) ~-Ihether the p laintiffs '.-/Quld be pre­
judiced by having to sue i n the 
fo reign Court bCCGus~ they would : 
(i) ue depriveu of security for 
their claim; (ii) be unable to 
enforce ilny judg~ent obtained ; 
(iii) be faced with a time - ba r not 
appl.icnblc in England; or (iv) fo r 
politicill, r ilc ial , religious or 
othel" reasons be un l iJ:ely to get il 
[ .:l i r trial. U 

'l.'hcre -
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'.r i1Cl:C i s one other i".1ilttcr to ·, ·;bi~h :: s l ~ouJ.c1 .:ld'lcr:: , 3!1~ 

that is that the [:lctors ODc_t"iltinq ~g2in::; t a stn~' nll:st be 

w~ighe d cll~u l ativcly . No sing le f ac t or may be sllfficicnt . 

Togethe r they may be enoueJh: Th e "P ine Ei.Jl" U:;upra); 

l~etilllurqical a nd Conmen:ial Consult;iI1 l~ s ("tY.. ) Ltd. v. ;:etal 

Sales Co . (Pty .) Ltd., (s upril) at 393- 39 -1. . ') 

-lIs I se c it then , the sanctity of contract lie s heavy 

on the sculc bec:!...'1l, c:tnd much n\us t b8 pl.J.ced o n t :·lC:~ D ~ ~)C r c ::d 

of thilt beilrn to tip the sCille agilinst a stay . 

~\r. J3rO'.-!de ad-.,ancec1 a vcll-iety of grounds upon ·!l11icb he 

urged me .to refuse t.he applicnt ion . One of them relates to 

the choice in the agreement of South l\[ri can l aw ilS the 

. ) 
[lJ:oper l ily! of the contruct . COUT15Cl's contenlion was th ~t 

Polys ius is bent on subverting this stipulation u nd Illwit-

tingly the tribunill will be c1rilwn into assisting that end. 

The foundation for the submission lies in the disp:.ltc 

-about the meanin'] of the Ger!lliln words ilnd phrilscs to ~!hich I 

have already referred . It will be recililed tl13t Polysius 

milintilins thilt il qewahrleis tunqsfrist is a presc riptive 

period , ilnd not a wilrranty period . On the other hand, it 

concedes thilt on a literal transliltion a warranty period is 

indic.::lted. But, so the affi(lavits ,]0, the ,-lerd has a special 

meuning in Gennan, which is derived from a Cermiln legv.l coccep 
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the tiDe during whi ch claims based on de fe c ts exis t. Con-

scqucntly rolysius "conslrJ(~ rs it important tl lut the tribunal 

chal"C]cu ~,ith rcsolving t he S.:lid di s putes should inclu<]e 

pe r sons hriving kno~lcdge of th e Ge rma n lang uage end Germa n 

legal concepts which f orm the bacl:ground t o lhe negot ia tions 

leading to the conclusion of til'.:! contr<J ct . .. a :,d \'Jhich I-Ioul cl 

have b~en in the min ds of t he . Fer:::ons WllO agreed .:lnd settlud 

thc \'lording of the (;OntLlct .:t:ld \·,ho may therefore be cons i-

dere d rcl ev.:lnt to the prope r int erpretation th ereof." 

In terms of the Rules of the i\rbitr:l1:io nCourt of th~ 

International Ch.:t ;r.be r of Cor.une rce ("ICC") 1 ea ch party has 

the right to nominZ1te one of the arbit rators . Polysit.;s \"il 1 

therefore be abl e to and wi ll ensure the appOintmen t of at 

least . one pc n.; on I-Iho h as kno~'led<J e of tbe German lZ1!1guage and 

of Germa n l aVl . It al l eges furthe r ' that since the president 

of the panel m~st be a Sl-liS5 , it'is likely that the ICC appointee 

will be someone 1-1110 also has kno"llcdge of both the Cernan 

This is said to foll ol-l from the fact that 

Berne is located in the Gerrnan- speaJ:ing part of Switzerland 

and th a t Swiss l a~1 is IilUch like the German. The point made 

is that the fo rei g :l tribunal is likely to be able to ascertain 

the true meaning of the agreemen t more speedi ly uncl ~Ii th less 

cost to the partie!> than if t: hc ma tter ',Je n~ to be heard in a 

South Afrie <l n Cou rt. On the otller hond even were the mat ter 
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to cc tried hCl:C , Polys-illS \-J') !..!ld \-/Dnt to ~r:!ploy Germ~ n c:xrr.·rLs 

ho.vi ng a kno',:ledge of philology and of 1<.1 '''', uncl ;lr. Schutz 

SUbl,litl:ed that <evidence of t.he r", l evant CfCr::lan legal concept" 

would be both relevant alld admissible. 

To tllese c ontentions Transvaal ~l loys tal;cs the strollges t 

exception. The m;!.t t er is [lu t thi s .,ay by t he cleponen t to i:: 5 

anSWeriJlg affidavi t: 

" . 

"I deilY that kno;, .. lec!ge oJ: Ce::!.l:m 10.',: on 
, th e part o f a ny of the repr0scntat!vc s 
of tile Fi rst Respondent and the ~~plic~nt 
who concluded the contr~ct i s ill any w~y 
r ele"'!ilnt . South Af:ci cun l~·,tJ is th~ pro-
per law o f the con tract a nd therefore 
regul atas al l ma tters re la~i ng to ~ll c 
intrinsic vDlidity , interpretat ion and 
consequellces tllereof . It is sub~itt ed 

that Garman l aw is relevan t neither to 
the translatio n of the c ont ract from 
German into £11g1ish nor to the interpre­
tat ion t.hereo f. I submi t ft.:r ther thnt 
any introduction by the tribunal hearing 
the case of its mm knmJledge of Gerl~an 
la", or leg a l concepts would be h i ghly 
undes irable, to s ay the least. The 
suggestion that the parties intended to 
have tIle contro.ct interpreted according 
to German lega l c oncepts is at variance 
with the plain language of the arbitra­
tion agreemen t . Nor was it said or 
intended tllat t he tribunal should consist 
of Germa n lawyers . On the contrary the 
ap~lic~tion of 'Ger.mun legal concepts' 
(whu t eve r this may be) ",ould frust~ate 
the a~rceme nt thut tIle contract was t o 
be int e rpreted Dccordirig to South African 
1 i) ',oJ" • II 
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In develop ing his o..r<]v:ncnt. , t!r : __ ~J r._c'''' (l / "! scJid th cJ. 1: ·,·ihoJ t 

Poly s ius w~s sec):ing to do w~s no l ess tJl Qn to intrcduce 

GerDan la· .. i "via the bar::); doo r". POly!>.i. llS , 11c ;,u).d, v/€lS in 

rC.11ity secking to have th e r::ontrilct CO;lst1:ucd ar::cording to 

Germon la·". He submittcd that thq corre2t ilpproach by a 

South j"fric 2.11 COL:r!: to i'lscertuining th<> mei:lnin(j of the agree-

mEmt would De a tl,;o - fol0. one : !ll tIle first place , the ccn-

tract , would Ila ve to be t1:~nslatcd from Germa n to English , 

ilnd in the second place, t~ e contrilct so tran ~lated I:ould 

have to be cons·t:rued. Any cliff i Ct! 1 t ics ~hcn e ncountered 

in dis covering its meanin~ would 11 ~ve to be rc!;olved DY the 

application of , the releva nt South Afric~n rules of contractual 

interpretation. Gerwc, n l aVi or German l egal canceDte , so 

the argument ran, have no i)lace in this scheme of t:'1ings. 

It scems to me t hat the argum.;nt founds on <l number of 

misconceptiollS . Implicit in the approach suggested by /-ir. . 

Browde is the notion th<lt <lccording to our law, the ascert<linmer 

of the true meaning o f a contract which is in a foreign lan­

guage involves the d istinct processes of t r ans lation, which 

he would be bound to say is a factuill enquiry , and int erpre­

tation I-Ihic11 perh.:tps he ~Iould regard as being a r.1iltter of la~l. 

I do not sec thin9~ in this way. Whi l e of course a South 

Afr ican Court I'!oul'] require u cor:::c .;t t r<:lnsliltion of il docu­

ment which is in il foreign lilnguage, it is wrong to think 
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it . 'ro my \,ILly of thin};ing , the very triln:-.;L, tL)J'1 of u con -

truet of this n:Jtll?:"e, "Ihlch con s .i::;t.s .i.r. the ~clecti. c~l of the 

tlle p~rtics as exprc=scd in fore i gn '1ord3 1 necessarily involves 

the process of construction. In other words, whut u South 

Afr1can court docs when faced with i)! tcrpreting ft document 

Wllich is in u foreigll lunglla~e is to ccnst~ua it illl ci thcJ:eb; 

find the intention of the i1'l rties as expressed in thut J.,-.r,rJU~:9(~ . 

\~hi1t, "fter a ll, I-lill the court be ouli'/cd t ·o ('0 if this rnacter. 

~ver comes before it? It will certaillly not be concerneC 

to find out tlie meaning of a contt"ilct ,·:hi .;il has been \oI,,'ittcn 

into English u{ter tranolution. TllC contr~ct ~ns not drilwl1 

in Er.glish . It is in German. The proper business of the 

Court wi ll be to discover the rncanlny of a contrilct written 

in German 3nd not an En<]lish contruct tr<lllsiated from Gerinun . 

Because our p~oceedin<]s <lre in En<]lish transl'ltion is neces -

.sary , but triln~laticn is only purt of one sipglc fuctual 

enquiry I-Ihich in turn is the process of interpretution. As 

Lindl~y, L.J . explained in Chatenol v . nrnzilian Submarine 

TeJ.eqrLlph Co . , (1891) 1 Q. D. 79 : 

"The ~>: pression I construction I as upplied t o 
a document , at ull events as usee! by l;n<]115h 
l avlyers , includes tHO things; fir.st , the 
meilnins o f the \,;01"(15; ill~d sucondly their 
legal effect. OJ: the effcct '.-Ihich is to be 
given to them. The mCilnin<] of L!\C Hords 

/ I -
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I t,l kc l:o be n f.iuc:;!.: .-i.on 0f f"1t~1-: i t: a 11 C k~;-:0S t 

HhC!Lhc r ·\','C i) l: C (~c(ll.i. nq ~·]j . th ~ P0!.'l:l or :l 1129.:11 
dnr:lu:len{: . '1'11(; cff{;ct of. the; ·"onis is a 
question of law." 

See too Ch eshire ' s Privilt2 Int~ rnatic~21 r, J W, 8th Edition, a t 

page 236 . I do not mean to say tha t t llere Mre no sub 3 t~n-

tive legal rule s relevant to the ascert~inment of the f~ct . 

I under st2nd the r llics of construction to be e~21 oyed in 

discove rin9 the truc me; anin9 of a contract to be , no less 

than the r~lle~> rel<1t i:19 to the <1dni:;sibiU.ty of 8vi tlcncc , 

the province of subst~ntive; l a~. But like the l atter rules, 

tIle farrear exist mere ly ~s t Ile sisnr,osts ~Y whi c il we Qrc, as 

a matter of l aw , to abi de in the search for f~c t ual t ruth 

which in this case is the IT,ea ning of the contrac t. Once 

having ascertained that meaning , othe r rul~s of law co~e into 

pluy. T~ey are those that tel l us wh~t leg a l e ffect, if any , 

He are to assign to the 1·lorus tha t the purt i e!> have chosen to 

express their meaning. Whet her the parties in cas u intende d 

a prescriptive period or a Harranty period is a matter of f<1ct. 

"'hat the lega l effect of those phrases is, is a question of 

lavi to be decided by the proper 1 al>I of the contruct v;hich is 

South African law, even if so~e oth~r law, such as German laH, · 

would attribute a different legal effect to them: Pen ~ Copper 

Hi.nes Ltd. v . Rio Tinto Co. Ltd., (1911) 105 L.T . 84G; Indian 

& Industri.al Trl1st Lt.d. 'I . n o r,!): Conso lic!.-, te tl L Ui., (1920) 1 

K.B. 539; 

Chuvc:; ) Ltd., (1937) 3 All E.R. 349, 351. 
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~·:h.:lt I th ~ r (.![or~ i l .)VC t.o ucc.:.c.c i:1 the first. i. )I~f; ~~ r: c: c 

is IIhethel" it. .i.~_; more cO!lvc ni ent [or a Sou th 1\frir. .:1 J! Court, 

with 110 kn owl edge of German, to d~terminc ~s .:1 que~tion of 

fac~, mak.i.ng \lS0 of thc_r.QnflictilI1 evi de nce of tr~nsl~tnrs 

and its Olm kJ~O\'lledge of our ru l es of constrl,ctio:1, the 

meaning of the I-:ords CO:l t<lined in a Germa n contr<lct, and 

llence the true intc:nticn of the: parties, or ~lj,e ~her this 

should not bp. left to a tribt<nal huving u sound knOl-,ledgc 

of Germun, making use of the conflictins cvidcnc~ of Sou t h 

African I pwyers in ord~r to find uS a fDCt whut rules bf 10 

substantive l al-l it is illloVlCd to app l y in the search for 

the fact i n i~sue. 

This is a thorny problem, but not one CII whicl:, to my 

mind, opinions may legitimately differ. !t follc'ds fror.1 

Vlhut I haye already said that I set no stor~ by t he cO!:Jpl a inc 

tha t a Gerr.wn- speay. ing tribt<llill consisting of German Im-Iyers, 

woul d , because of its kno'liledc;e of c ernan legal concepts, 

apply thut knm-Iledgc in finding the true neuni;)g of the 

con tract. The lega l effect of that mcuning , once ascer-

tained, -is another matter. In <lscert<lining the plain mean-

ing of the words in context, tile Arbi tru t ors would be en­

titled to Ilave regard to all of the facets of their language 

no less than we ourselves do. In S as~oon Confinming and 

Accq~t.:1nce Co . (Pt\'.) Ltd. v. BilrcL'-f s ,1,ltionill E2nk Lld . , 

197~ (1) S . 1\ . 6.]1 (A), .J,~ns('n, J . A . ::nid (,,:-: G~G 13-D) : 

2 
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II lIhe fi.r~jt step ill r:on~;lLl.!i.I1J u.. c(Jntr~lct 
; .. to 'l ·"··' r~J.· · l~ '. I,C ' Ol·'] .' l'- ry ,]r"I.'··'tl·C· ' .1..:::; ... t.,; L l . ,1 , \ I l...; ':- I I ......... _ ~ .J. 1 .... 1 _ ""'.1 ... . .... 1 ..... .l. 

TI1 cll n 5. 1~~ J 0':: the \1o.!:ds u sed by tl ~ c p.Jrtics 
(J Oil!lCS v . fl.n,}lo-,\h'lc;]n Shippin,] Co . 
( 19 J G) Ltd., 1972 (2) s . i\ . P, 2 7 C\) D il t 
83~jE) . Ver.y fC\-l \)01"(;::; , ho ·.·.:c',·cr, bCil r 
a sin(jlc fllc,1ning , u nd the I o r dj .. n cJr~' I 
rnc~ni11~J of words nppcil r ing in a con 1: rnct 
Mill nec csSa~i 17 dcpeild upon the context 
in which they ilre u se d, tllcir i llter ­
rel~tion, and thc l l ~ture of tile t r;]ns­
acti o n ilS it ;]ppc;]rs from the cnti r e 
contl';]ct. It "'.lV, for 0. '::1;'.nlo, be 
ClUJ' j' e p' ..... ;n r.·l- ...... ~·, ~ c' ... r:~ " (··, t:""'I' C (· , ~"~1-;:t .:,J.._ • - _ . . . ... • ...... ~ . . - ( - . - .. - ' . I , _ ) 01 I . - • - ... 

uS u '.)ho.L(~ :'il.-.! i-. ,] c(2rt:d . :1 \.,, ~ ) :-(~ ()l' ',],lr!is 
:1 1-e I~~.J t usc<.: i."l t::~ L~i r" J:<) : )Uj~;L c\' .-~C\'~ : ClV .. , . ..----.~--~-
mC[lnl.nq , ot.:t . .Jrc c ~ :~ : )lo-'.'cc.:. ll~ <:1 SG ."II c.: :.·}hd t 

c;-:c C ~)t:j_0I1 : 1 J., ur t:'.l c: n tC!Cil!l iCd 1 3C- :~ ~jC-.­
~m~1(7 0;: a C0:l·:r.~:ct i:.-:; , tf1r;-r.C ­
forr>, not I1CC (~~~ Stl~~il \.' C!:2-t ....:c. ~ i!~··~~~ ~)'1 
mer,....1~ tu"T~l nc; e ,:c;-; il1cii. vlr.u,:! l-'-~::;Gi:lr- i1!Hl 

1!pniyinC) to it G:1C of it~:; orc"i.n2..r.v 
m(;:a~inrrs ~lI 

The I-:ol'd s \-Ihich I have unuedincc1 shu,.; that in the app1ic~U on 

of wha t h a s com2 to be kno wn as the go ld e n rule o f interpre ta-

cion (Grey v. Pearso n, (1857) 10 E.n. 1216 at 123~), the cou-

tract when r ead as a wholc may revc al tha t words I-~ich have a 

litera l or ordinary o r popular meaning were intendcd to be 

re;] d in another a nu more unusual or technic;]l scnse \-;hcther 

legal or otherwise . In that case, that sense is taken to 

be "the gramclatical and ordinary mCilning for the purposes of 

thc golden rule": Chri.stie, 'l'he La\-! of Contrilct in toouth 

Africa, at 202. Now in orde r that a court h,;]Y deterr:1ine 

whether thilt is what hilS o ccurred in. any given case, it is 

lleCCS S;] ry thil t it be "pp.r: isp.d in llne ''''1' or another of: thc 

unu f~u;]l or tcchnical scns0.S of the \'Iunl, and if those technical 
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scn~c~ i)1volvc "lcg~l CO!lCCptS " , then j . t is gui. tc proper f e r 

it to look to i ts h:<j.:tl };no\·, ledqe Lind there is no har.:l in it. 

Nor i~; chere any SUbVel"sion thereby of '''ha t ;:lay 1:;e the proFe::-

law of che contract . \':hon one lool:!:; co the f: <:lct tlla t some 

of the words about Wllich dispute raqes may bedr a technical 

me:mln<j othe r thun a l e<J<l l one , anc1·r refer in this com~cction 

to ge~::-i.ebe a nd b orech n ('> t, then it seems to me th i,t the point 

b~comC3 ob~/ioU3 . 

r '""s a littl e tl"oubled by the statc:!nent in Polysius I 

fou ndin<J ' "ffidavi t thul the foreign tribunul ' .. !QuId be asked 

to have r2garc1 to the Gc r~il n legal concep ts "which [a rm the 

background of the ncgotiiltiOJ's leildi.ng to cnc conclusio:1 of 

the contruct . ; . and "'lhich I'lould hu ve been i.n the minds of 

the persons vlho a greed and settled the word~ng of the con-

tract ... n • According to our l a·,I., a process of this 

nature i s impernissible if the contr.J.ct c a n be gri.1mmatically 

or linquistically construed. As Ch ri stie (supra) points out, 

Solcmo n, J. in l1i!ns en , Schr<:lder " Co. v. Ce Gaspari, 1903 T.I1. 

100 at 103 makes this very clear: 

"Now it is not for tllis Court to specu­
late as to ,Ihat the intentions of the 
p<:lrties we re when tlley entered into 
the contract. That Inust be gntilcred 
fr oi:! their Inngun<]c, and it i s the 
duty of the Court as f~ r as possib le 
to 'J i ve to thc li:: n'Ju ugc us e d by tile 
pilrti as i.t~ ordinal"Y 'Jl" "l1.;'':1~t icill 
mcunin-:.I." 
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Only Ol1ce ~llc proc,:;s5 of linguis tic con:,;l.:ruction f:lJ.l:; "nd 

~nbi9uity r2i~es its hydrG - like Ileud may resort be h~d to 

~urrouncting circumstGnces such as the extent of the parties" 

knOl-: l edge of the lilr.gu~'Je of the contr.:!:::t ilnd l.lCltters tech-

nical ilnd legal . 

The real suestion th ,\ t ~r . n r (,), .. ;<.1 t~ I fj arg~men t poses Ciln 

th ere fore be sir..ply stGtcd, :mcl it is this: C~:1 the cho:::c :1 

tribunal be trusted to understa r.d ~hese Datters? In the 

search for the f.:lets .:!::d in the il PrJlicaU.:m of: the lil'" to 

them once found , will it correct ly ap~ly the p ri nciples of 

the proper la'" of the con i:l."act? Hoo se to the contr<lry has 

been D.:l de out. It is true th.:!t the .:!pplicaLion of legal 

doctrines is morc propeJ:ly the province of Courts of law: 

Scra v. Dc I:el;" 1974 (2 ) S . ll. G~5 (T) at 654 F . . It i s 

equili ly t r ue that GOUtll Afr i can l aw is best applied and ad-

ministered by a South Africa]) Court . On the other hand, 

the possibility of legal points arising affords by itself no 

r eason for refusing an arbitration : El('bcll~ (2t\' .) Ltd . v . 

Szyn):Clrski, 19G G (1 ) S . ,\ . 592 (Iv ); Lancaster v. 11al l ilce , N.O. , 

supril . Dut 

note to ELl!lt 

l idtlted Colc1 

'e:lch Cilse goes off 0:1 it~ O'dn f acts . The 

Hi1nc1 Propri,cti'lry lHnes Ltd . v . Cinderella 

r-line Co. Ltd . , 1922 I I . L . n . 1?2 mnkcs thi~ 

"\'iherc therc i~ a suLII:lis::;ion to arbitra­
tion, thn Court hilS a diLcre t ion t o 

head-

Con so-

p l uin: 
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r~ftl ~.;c to st.:1Y :!!1 :::: ~i c:, i:i. .::. C~'I'::C v.'hc=-~ 

t~c is!"a:c bct ', :cC!; tr.c pl:Jrt:,c:i i~ merely .:t 

qt: C~;tiCl1 of 1(1'::; ' but the Court ',·, ill be 
'}ui.<' crl in .~;Jch C<lse by all the circlll.'­
str:nccs, C1nd thl~ mere fi1ct that thc.:rc is 
a point of law to be ~ut0n~incd, if there 
,lre other m,l1:tel-S to be deci.ded, is not 
5uf fic i c l,t. " 

The l.rbi.tration Coar t contemplated b~' the ilgre ;::ment Vlill 

consist of at least two and prohably t:hree train~d l awye rs. 

'rher.e is no· r02.son co suppose that t.hey '.-Ill] not rl0 or -.. :i11 be 

incapable of doing their duty. l'1or'~OVC1' Tronsvail l l\ 1.1oys 

~Iill, so it has '~lllcl r.le on oath, pL.l::1j' for a South Jlfrican 

l al-lyer to be <l mer.1ber of the trio. Thi.s -dill ilmc.lio ):ate SUC;l 

risk as may exist. I have <11ready indicated th<1t in the cor-

rect context a knov:lcdge of Gernan lal1gu<1'je <1 nd l ilH Hill be an 

asset and its usc proper. When it co~es to the application 

of South Jlfriciln la'.-l to the contract ploperly construed in order 

to ascertain its effect, the suggestion thut the tribunal will, 

because of its knoHledge of German lal' , be biased in favour of 

its application, is specul:ttive. In addition Trilnsvaal Jllloys 

itself denies the allegation that it is likely that the presi­

dent will necessarily be German- sp~akin'J or know German lalv. 

To my way of thinking, Trunsvaal Alloys' fears arc more uppa-

rent than real, especial ly whC'n Iveighcd against its ovm clear 

choice of a forum sitt ing in a neutral country with a neutral 

president to determine a miltter exprcssl~ recerved in the 

arbitl-ation cluuce for thilt forun and I:hich the purties must 

necessarily h,1ve conte!;lplatcd \·:ould involve the application 

of South African l~w. 
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I nlUst. now revert 1:0 the (lue.~t ~:::n of cOll\'c:1ic:1ce. In 

terms of the Rules of the ICC, thctribun~l will Jetc~mille the 

relev0nt circumst2nces and in pLlrticulilr to the lilngu2gc of 

the contract." It i:; more th..ln likely thilt :l twill fi:: on 

German. If Transvaill Alloy:; docs i~dced select iI South 

Afric2.n l avlycr to sit on the tribunal, ::Jli~ I-li.1.1 no Goubt prove 

inconvcn i e ni: to hin i1;'1d s·,·lo l2. t!!C cost::;. ile r.~ay require 

as:;i~ tJ.nc2 frci:1 an in terprct6r , ilno hein,] 'l member of the Court , 

the latter m.:ty r.eed expert e vidence from [lh iloloqists. If 

one reckons in the not inconsiderable cost of employing South 

Africiln lavlyers to inform Couilse l and i:he Court of the st2.tc 

of South African law, the expense uf tIle lItigation ~J.y wel2. 

becrnne exorbitilnt . It may also be that the prescllce of a 

South ,'Ifriean I aI-lye): on a t~'ib\lnal of t!lrce , tHO of '<lhosa 

mer.lbers may be bound to,]ether by co;n.':Ion legal experience an<:! 

lan~uage, mJY serve to stultify the purpose of having three 

arbitrators . In an illuminating article on the work ings of 

the ICC entit. led "International Arbitration \'. Li l:i,9ation " in 

The Journill of nusiness LaH, 1980, page 164, Ker.!:..!....iT...:. an 

~nglish Judge with wide experience af such matters, wrote (at 

page 177) : 

"It should also bo remem~\ercd that a tribunal 
of three is i n the resl:lt hardly ever likely 
to produce il better solution tll ~n a tribunal 
of one , though it Ilil:!. lead to <jreatly incre.l f;ed 
cost~ and delilY9. In this connection I strongly 
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Sl!:ipcct th~j.: rr.c:;t i;;tcr:;aticl':.~l tri !~\!IH!i. !) , 

'.'Ii til t'dO of U:c ilcbi tratOl"S :'l:F~iflt'1<l l:y 
t!lC rc~pcctivc pjrtic~ , \11ti~~!t. cl y d~ci(1~ 

by a r.~ujority, v:!1cthcr o r no t t.i1is is 
r evea l ed , 1\ tri;lunill of one n:;1Y h,]\,e 
the dppClrcnc urt~ttri.!cti\.'(:r.css o[ 1 sLJdt~cn 

d2('1th t I cJ f:cnnis c:·:prcssion \·:h ich hi!!:3 no'", 
been re:plac.::d b':i a 'tic b::cil}: '. D'.lt in 
practice tllC unilttractiveness of thls 
fe~~u re Jn~y be illllsor~'; th~ ~os t impor­
t iln:: point is invaL·.iilbl'.' tho qUullty ;::111.:1 
experience of the chilirmiln ." 

• 

But all of this is l niye ly co~jnctura, An d even i f ~t 

and thc 'o the r m.:,tters to l-Ih1ch he refers i:1 his urt1cle ilre 

the e>:pcrience of Kerr, J . t hey nay not be the expcricnce of 

the puJ:ties. It must net be forgotten thi',t the: parties <,re 

domin i1ted by their p<lrent compan ies ",I,i(;h "rc suLstanl:.ial 

Gcrm~n concerns . No ~oub t they h<lvC a we alth of experience 

of l i ti0ation in vcrious countries and di~fcrent fora . I must 

asslUTIe at the l east that they I'le igl',ed these co!'!sideratiol1s ·.-Ihcn 

contracting as they did. Mo~c importantly , if any of the 

matters that I h<lve described s !lould come to p ass , the misfor-

tunes mentioned will be of Transvaal Alloys' own D<lking . It 

is not bound to select a South i\fric,m l al'lyer to join the 

tribun<ll · and it cannot make a virtue out of necessity. It 

ought not to be permitted to frustrate its bargain by its 

selection 0 f a jude x. The oti:er side of the coin is the 

expense t o which rolysius IJill be put in bringing to South 

Africa experts on ll;c Cerm~n l an0 uagc and law ~erc the matter 

to be tried tJere. 

1 
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In his iJrticle K( ~ r.r. I \1. refe rs t() In uny un s~ tis f.:1ct-.ory 

fe~tures cOllcerning internation~ l arbitratien triLun~ls in 

g~ncral 'Im] thr. ICC in [).'Irticnlar . He PO).l1ts ou t that the 

concept of neutrality is illusory ~nd oft en serves onl v to . -
increas e costs. Parties used to o,ur advcrs"ry system r.wy 

find forci,]n the contine ntal jnguisitori;11 proceJuLcs so~e-

tines .:idoptcrl . Fees arlO extranely Iligll . Eo far fr un bei l19 

spe~dy, ens!?!; have been knov,'n. to ta~:e 1J.p to fiftecn j'(! '1rs. 

Foreign Courts may intervene and i~pose tIle rul e s of the l A~ 

fori, at least as to p l·oc ed'..!ra l m.:lt'.:ers . Ik t in the o:::di~ary 10 

case ~!1d unless one Ciln bring it l-:ithin til e: bou nd.:lrl c s of the 

. . 
I do not think th.:lt matters such as tllese can or aU']!I\: properly 

.'-
to he taken into account in the exercise of ny discretion . 

Every foniI'". has disadvantuges of onc kind or anot:,er \·,hicll arc 

intrinsic to it and not to be found in other fora wllc re dif-

ferent probler.1s "i ll be encountered. II~ sclecting their 

jurisdiction, contracting parties and especia lly international 

or multinational conglomerates no deubt believe that tIle 

devil they know is to be prefen-ed to t11e one that they do nl.t. 

This belief is to be respected unless there .:lre compelling 

reason s for not dOing so and these arc not to be found in a 

general comp~rison between arbitration ~nd litigation as a 

method of resolving l~wsuit~. 

/ It -
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Hep t!blic IEl ~ ; by In::t nllnent of II. C~eS Sion entered tnto j, hp. Con- <), 
vcntion on the Re c- c ')nitio:l ilnd Enforc emen t of f orei,]n J'.l'biti:.:l 

~w~rds do~e at N2W York on the 10th J~ne , 1958. ~rticle II, - ----
sub-pacagrupll 3, provides : 

"The COurt of a Contracting State \-}he n 
seized Qf an nctlon ill a ma tter in r e G­
pect ~[ wh i ch ~he p art ie s ;lavc made a n 
aqreemc nt '.'Iith ,tn t.hp. ::leanin,) of this 
Artic le , at t he r~~~est of o ne of t I1U 
pa rties , refe r th e part i es to arbitra­
tion, unless it finds th a t tIle s~id 
agre8::lellt i~ null a::d VOid , inopcriltive 
or incap~blc of be ing performed ." 

It is apparent frc:n the JI.frik"~ns version t llil t the '"ord "ref",;:" 

sheuld be reild as "refeKs ". l-lhether or no t it is s o read, it. 

is not ~t pil c lear to me that it w~s intended that it Sllould 

be perempte:cy if the circ=st"nce5 to v/~ich it r efers do not 

occur. If so, it cons titutes a rcmarkilble intrusion on the 

J 

Court 's con~on law an~ sta tutory discretion. Be this as it 20 

may, for reasons which are not apparent to me, the necessary 

legislation requisite to make it operative and binding on me 

has upparently not been pas s ed. In these circumstances, and 

althotlgh Mr. Schutz placed some reliance on it, I cannot allow 

it to weigh with me. 

l!aving paid due re0~rd to ,,11 of t he rn~tter~ advanced 

by the partics and argued by Co un 5c l D~d to others be~ides, 
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contrilc t is 1il:ely to he subverte~ by a cQf crcncc to ~r~ltr~-

ti cn , O)~ t}l~t t~c~c is ~ cognisable bal~ncc of convcnie~ce 

in its f a vou r in ret~ining the proceedings in this Court . 

• Th e next main greu~d on which tlr. nr cw~n bQsed h is 

argumen t agQinst the motion relates to the prese nce in the 

lit.i.0~::ion of Benoni E~.sinceri .. g '.-1110 is not obliclcd to <:.;:bi ·--
trate. 

that:. tL crc I-louJ.d be IJanifcst inconvenience and c:·:penze to 

Transv~al ~lloys were it to be obli]ed to prepare and preScllt 

its case on two occasions. Seccnd l y I he l:Iili .. ta i ncd tha t thc::c 

was a poss ib i lity ' o f i ncons islent findings of fact by the t wo 

tribunals were I to accede to tIle . a pp!icatlon . If this hap-

pen ed . then, so he s~id, th e pre judice to Tr a:lsvaal Alloys 

,;ould be enornous; and the adr.d.nistr.atj ')!1 of justice, at 

lea st in r egard to this case, would be brou'Jilt into disrepute . 

Counsel i!1stanced in this regard the circumsta nce that the 

Arbitration Tribunal might reject what may be called Polysius' 

"contractu~l defences" , and find that the girth gcar was not 

defect ive, while this Court, when trying the case against 
I. 

Deno .. i Engineering, night on simil~r evidence filld that it 

was indee d dcfective and t lla t Polysius had breBcllcd the con-

tract. Transvaal Alloys would thcn be out of Court against 

Polys ius whilc its a bility to recover from Benoni Engineering 

/ would -
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',IOU1..: Le scl,~l.y (:cpc:ndc nt on ',:l. :: thcr it could ~\h~t:cetl in 

e::;ta!)lishing t.he <:11e,]'2d dl:ty of care alld its bl:e.-'<.:h . If 

this failed , the effect would I~c to deprivc Tr ilnsvDi, l Alloys 

of r~licf altogether . 

The arg\ur,ent is sec]uctivc and ci1\\sed me not il little 

trouble . 'fhe principL2 underlying 'it is supp:)rted by \lCig;lt~l 

il.l1nthcr, (1%,1) 2 All E . n, 332 (C . A.) at 333 D. - 33,1 13 . ; 

!·!c1-.Jll~lrqic~l & C 0!T:~C:l:ci ,)1 ("nn!";lllt~nts (P~:.Y') Lt'.d . v. liet;:l 1 , 

S,.,1.es Co . ("tv ,) Ltd ,:., s\lpril ; 

,.. • II 

!~~.:\ I supra , at 128 : 

"I do not regard it rner~ly us convenient that 
the tHO actions, in \,:hich r.lany of the Silme 
issues fall. to be deterrnir.e:~ , sholll.d be tried 
together ; riltIler that I rcgilrd i t as a poten­
tial dis.:lster fror.l il leg:ll point of viel'l if 
they were not, because of the risk inIlcrent 
in separate trials, one in Egypt ilnd the other 2C 
in Englilnd, that the same iH~UC5 might be 
determined differently in tile two counl:ries . " 

Bu t trenchant thoug h these remarks nay be, it must not be thought 

as a close r eXilrnination of the books shows, that tIle principle 

is either inflexible or of univcrsal application. 

In the first in::;t ilncc it will not be applied where a 

pilrty vlho might be 1.i..1b1e h.l!; been joined, not beca\l!;c thc 
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to g0ill ~cm~ other tactical advalltage : 1'~l : rtQ~ -(~ olli]'~ v . --,--- , 

pointed out in 'l'hc "Pine 11111 ": 

"It amounts to no Inore th~n one of the 
factors ";i:ich [.:IlL; for consi.clcr'.:\tion in 
the cxcrci~c of Ci1~IS discrQ~i0~ , the 
Hei 'Jilt l.o be a cc y::de d it var ying vlii:h 
t11G circu~st~nccs . '· 

In the third pl.)c,", 2" Br:1ndn>1, r,.J. hinted in the paSE.],]e from 

rrho 111: 1 '\lilri.J" \'.'h~ch I cited aDove l it rCillly on ly a~Sll1-r.~S 

importance Hhere Hll or substantially all of the ~ame issues 

fall for determination by bot:l tribunals . This, so it scems 

tants Ltd. cn5C. One of the issues bet.Hee n the parties cPIJa-

rantly boued by the arbitration clause was whetllc r or not 

there had been an election to continue with H contract not-

witllstanding an alleged fraud on the part of a certain Mainz. 

Other litigation not involving arbitration was envisaged 

ilgainst Hainz. Colman, J. pointed ,to the fact that the 

applicant 1n thiltmatterJ~igllt in the ilrbitration succeed in 

cstilblisllieg the election contcllded for: 

"1\n(1 the course of eV(lnt~; in the arbi­
trat jon '~:Iy be such tJla~ a decision in 
t1lill:. re<jilJ:J l-li.l1 render tile ill'lcstigation 
of tile ,:llelJed 1:li sCOliGllct ullller.C:5;,~ry. 
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It is, t!icl~i.~ f()1-C , hy nn r.lr..J)):'; r.~rl : ,1jj'j 

th ill.: tIle iS~llCG to be ii1 '.·CS1 : i.(] : l t t~ti L:,h.:":O !,-~ 
all Arbitr~to~ would })C stlb ~ t: ~!1ti ~111~ id~~ ­

tic a l ·,'d . lh those to be inv (~:;t.i.'J 'lt:ed in 
the th r-catcncd Suprcr.'.c Court l.i.tjiti.1t:.i.lJil e" 

(at 395 F). 

In my j ud'J',lent this passuge i s of pul-ticulur pOint in 

the pr~sent fr.'a tter for il number of r:e usons . The mos t obvious is 

tllilt there nre the various "ccntrnctu~l defences" avuil~ble to 

Polysius whicll, if dcte£nined in its favour in t Ile urLitration 

proceedillgs were they to pruceud , wouid pu~ un cr:d to the !iti-

galion against it. By the same to~en . w~~e I to refuse to 

stay the action, many mutters would be tried as I:ctween Trans -

vaal nlloys a nd Benoni Engineering which do no t concern Poly-

sius . Not leClst aIT.ongst these ure those reluting to the dl1t~' 

of care for which Tran svaal All oys c0nte ndu and its breach. 

But tllcre ure IT.ore funda~cntul considerations which serve to 

distinguisll tllis cuse from the authorities on which Mr . Bro~de 

pl aced great reliance . A p roper upprcciution of then requ i res 

me to exam ine l1r . Browdc 's contentions agains t the backg round 

of the alleg.:1tions contained in the summons \'ih ich I detailed 

at the outset of his judgrr.ent . 

It will be recal l ed that I drew attention to the reliance 

placed by Transvaal nlloys in its case agains t both Polys ius 

and Benoni Enginee ring on the existenc~ !n the agreement of a 

nu mber of express Wd£ran ties as to qua Ii ty illld ViOl"~I:lilTiship. 

In addition a breach of CI~u~e 1~ . 2 is relied on. The 
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wcrr~nticG in question , of which it is snid, so QG to f ou::d 

the c1u ty of Cilre , thil t llenoni 1:11<] ineer- inC] I-Ia S in.till:e, .:lre these : 

( cd ~'he r.E'lteria l for the girth gCQr of the 

ball mill incorpo ;.· ~ted in the: crusher dryinC] 

plant \'Ias t.O comply \'Iith the .s!xcifi.catio!1S ; 

(b ) The CJe~r ~ncllani~rn o f the ball mil l waG 

Vlarrallted £or 100,000 \'lOrkilh,; hour:; (CIJUSC 1.4 .2); 

( t; ) ~'hc vlo rk v:ould be of the qUillit", w,)rranLed 

i n the il'.lr'c·Cnl(:!nt ,mel \'lOule be [ree of defects 

wh i. eh ;'lOuld dimil1ish or des troy the sui ta!)i Ii ty 

of tIle ar ticle for or~inary use or for the pur ­

pose contempla ted; 

(d) Tile plant and components thereof wbuld 

shm-l 110 detrir:"'2ntnl defects for the durittion 

of tile warr an ty period; 

(e) The plant and the component s thereo f would 

comply I-lith the l ates t technical standa rds and 

would perform under continuolls running in the 

milnner set out in the agreement. 

Novi !iE..:.......!::.' .. " ··}(k ' s ilrgument is th a t in the proof of the 

bre2ch of th eGe wnrr an ties Ilis client fo unds on I-Ihat are .:lS 
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on Lll t~ other :j\l))::;t·.ont.:..itllly the ::,' fl1~1 f'! j . S!:;ltt"':l ()[ f~r.t. lle c on-

ced e:!} th.~t tliere .'l ;:-e differences in the t\·;n actiO!lS . One .i. s 

fr.Cl;ncd in delict , the other in contrac t. Simililrly , as I 

ha ve: already !;a .id, the exis t ence o f a .:JuLy of cure ol'led by 

. Denoni Engineering is of no rno~cn t to Polysius. lihat is 

plain , Ilol'lcver , so he Duid, is that 'at an y trial of the issu~s 

rel ~tj . ~g to the f uilure of the girth· gear , Transvaa l nlloys 

I-;c~;ld ))0 IJou:1d to utilise the Siline rloc c.., ,(;nts .:lnd Pil:1Q:ly of 

mechilll ieul eng inecr in,] , '"hoever the [)efc lldu ll t mir;ht b2. He 

urgued tl:at t he Defendants l-iOuld find the!TIsc l vc3 in " sil:lil;).r 

situat ion and hr: el 'lp loy ed .1 similLlr ilrgu,I!c"IL in ):elation to 

the proof of qULlntum of damuges . 

hand disputed these contentions . 

11r. Sch utz on :'he other 

He r.t~ intuin.:c !.:.I-:.w. t Tri!!1!:iVa.u..l 

Alloys' sole purpose in joining Benoni Engineering to th e liti­

gation wa~ to gilin a procedural advil ntuge i n that by ha ving 

both Defendilnls before the Sil~le tribunal it .could ob Ulin the 

inestimilble benefit of discovery from both si::lIlltilnecusly ilnd 

then usc the documents and witnes~es of one Defend ant to prove 

its case against the other. l'lhile I have no doubt thut ~Jere 

the miltter to proceed ilgaill~t both Defenda llts sinultac~ously 

Transv il al Alloys would make full use of tllis advilntage, I 

hesita te on the material before me to fi lld thilt this was its 

purpose in effecting the joinJc~ a nd tllat it does not regard 

/ itself -
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it!;c~f as hilving 2! ~Jocd C .. 1U~C o f acticn, 6J!.;;0i ~ O !1C f ra uCj h t H .~t:h 

diff icu ltius , ~g ~i Jl~t Denoni En0inecring. 

larly of -.-Ihat follOl-/s I there is l\~ uch to be s ,lid for ::' r. Sr.hu~z' s 

poInt bu~ I do ::ot propose to give it any co~sidcr~ tio n. 5il:1i -

larly Mr. Schutz' s argume~t that I should not p~y rcg~rd to the 

presence of Benoni Engineering in the litigntion bcc~use it was 

at the election of Transvaal Alloys th&t it was iJl~reduccd to 

tha c~se , docs not weigh wit h ~C . 

upon the dct(:!rminw.tion of suDsto.nt iu lly the 5.:t.."'.1C .i ssu ~s of .t:2.Ct I 

it was a r=oper course f o r Transvaa l Alloys to [ollo~. Equ2lly 

it docs not c ount agilinst · Tran~jvu(ll '~lloys tl,ut t !h"~ CQ,l:SCS cf 

action have different lega l bilse s a nd th a L tlle De fe ndants a~e 

nci.t he r jo).nt contracting parties nor join t 'drongdoers in 

delict _ Thc question is always whetllcr the Inatters to be 

investigated before the h rbitrat ion Tribunal would be sub-

stantiall~ identical to those in the litigation . In my opj.nion 

they are r.ot:. I sa~ this 110t only for the reasons given 

earlier but also for those \-Ihich 1\0'11 folloVi. 

I pOinted out earlier that it v!uS 1·,::- . Schutz '5 case that 

"Ihet.her a ,,·c\·}<1hrleistlln.:ls frist is a Vlarranty period or a rre-

s c riptive period , the year in question had in citllcr event 

expired prior to the ffiilnifest"tiol1 of the defects and the 

institution of action. I also dreVi attention to the fact 

t.l1ilt I I-!Culd have to beilr in mil~u that 110 ansl-.'er Vl<'S made: to 

~;r. Schutz on this point. 5e~iluse of the l~pFe of the 
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seeDS l:.o mc on the !3 t ~",;1i:iOn3 Ll~ it ~tr:n:d~ tllllL the only \·Jarl:ilnty 

on "Ihi eh 'l.·riln:;vil,ll I\l l oys C.1n found a'Jilin:;t Polys illS is thilt 

spccificillly =cferrcd to in Cliluse 14.2 I;hl.c!! , en TrilJ1svaill 

Alloys' translat.i.on , is that the ,)irth ,)C.1r I'JilS ~/ ~rr.allted for 

100, 000 operating r.ours. Hhatevel' else r.1 ilY l'.!rk in the con -' 

trilct and notwithstilndin,) thc wide ~ariety of avercenlc con-

tai.r:r;c1 in the SU;;'!11ons , \-.'hen 2.11 of the p'lpcrs b'2for0. me , in-

cludi~g the affidilvits, ilrc r Oil el t oge Lher, it is only LIlat 

clain th;::t re!nili:ls shou ld l':'-il:lSV .:l.l ~ All oys c '/e.::-co:nc the prcbl,, ;:-,s 

th=o-,:11 up by the '" rope= construction of the u'j!:"ccr.lcnt. 

Assuming then thot the c011trilct in fact contai:1s a ten:; 

that "the gear nechil11i::;m of tIw billl mill Via::; ·.-Iarrunted for 

100,000 I'!orking hOllrs ", \-lhat l C')il l implic;ltions flo"I? The 

meaning o~ the Wilrranty is not plcilded. It is not said , f~~ 

instil11ce, whetIlcr the \-lilrrilnty was absolute, in the sense that 

if the gear mechan ism broke do,m for al~:" reilS0 n Polys ius ",ould 

1>e li able or ;'lhether the warranty ~lilS limited to dcfects 

ariSing from part.i.cular causes only , such as inferior materials 

or \-IorJ:rnanship. The bre~ch of the warranty is pleaded in this 

"lay in the sunmons: 

"Thc ilfores~id crack propngntion in the 
sCCjIl:e nts ill question <mounted to a brcach 
.. . .. of the H().rrunty, inllSJ~lUc:h Cl~; lhe 
<JCil): 1I1cch.lni!;m inc.ludin'J the: 0i.rth Cjcil r 
sC'JI~c:n ts h",(] not bcen in 0ilcratioll for 
100,000 hOll!:"S ilt t he timc of the afore­
said brcaJ;(lo',II1." 

 
South Africa 

Page 43 of 51

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



- 4 -J -

by t.he ag r ecment ilnc1 \-,ithout 1,1i.:;U::;C <ll ~d t~ \:l:ing l ht: t opC:l:ation 

This being so , it seems to [o ll(~1 that it will not 

be necc~ ::; ary in the actien ag ~i n5t Polys tu5 bas~d on a breach 

of the \-,arranty said to be contained in Clilu s e 14 _ 2 for Trans -

vaal Alloys to assign all Y caus e to the cr~cking o[ t Ile seg~e~t s . 

est a blisll t Ile cause of actIon. If thi ::: is right, then i t 

"Jill DC ir:une ci iltely u.?pu !:· c~t thi'lt the isr.;uc~ of f:det il.5 usain:;t 

the two Defendants arc net the Ga:ne at ili l. 

from the vast array of warr2ntics and their breach to be pre-

sen ted in the case agaillst Deneni Engin cering, there can be 

abstr.:Ict e d only one \-;:Ilch is r eally corr.J~O :1 to both cases, and 

that i s wh~ther tIle war~anty said to be contained in Clause 

14.2 of the agreement was breached. 

In the result I _ llave come to tIle conclusiol1 that even 

if there may be some force in !lr . DrOl-,de I 5 second subrnission 

(and I am not satisfied that there is), it is insufficient 20 

s~anding by itself to tip the scale. I ~ust now sec whether 

'Ihen I-Ieighed cur.mlatively \lith such other factors as may exist 

it becomes decisive. 

I The -
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~"u:3 thl~t there '.Jere c c :~ :pc llinCJ · cGnsjdl! r~lti. c·n!J o f fair.r:c ~.;s (1:1 (1 

cOflvcnic r:c8 in -r e tuininc; the matter in this C;': lrt . 

deult '.·:i t!l r.1.:1ny of them. I turn to s tich thtt i.: rCElc.1in . I t 

bu] k. €lj'! rj therefore not eus:Lly tr.:1nsportilblc ovcrs~as for i.:~1'2 

purrose ci: an arbitrati on . This was said to be importan t 

( beca use of tiw necessity for further tests prio l- to <111y he:1r. -

in;;pcction of Transvaill Alloy s ' ~Jor~ : s and evide nce of the , 
-', 

proccJure~ followc~ therein nrc likely to be requ i red during 

the hcu:ci:1<;' . Moreuver , t ile bulk , if not all of the cvi -

dcncc, is _in t his country nnd tllis includes all of the cx?ert 

\·,itncs!;es consu l ted by Trans'/aal l\lloys , uS a l ~o the \·litr. e s::;cs 

J:01ating to the q~cstion of d~m~ges. T:le short nns~er to 

these c:mtpntio;]s i:; the: follo"'ing : Polysius' experts, 

particular ly the persons who installe tl the girth gcar, a rc 

110 l onge r in the Republic. They LIre i n GCrl:lany . If the 

girth gear has to be eXilmined by ther~ , they \-,ill have to cone 

here . The same inconvenience cu~plained of by Transvaal 2( 

Alloys is attendant upon the presentatio;] by Polys ius of its 

cilse if th~ trial takes place in South Africa . Insof.ar as 

the lIrbitrators a::-e c0:1c2rned , I-I!to , ilS I have said, are 

11);e1y to be tr~i:1crJ lu."yers, I hilve little dGulJt thut 

/ till' Y -
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Alloyc; I hod;s. 

conveyed to thC~il by fil'2()nS of photographs, p l ans clnd orc. l 

O·v'iUC'llce. I do not say tililt 'l'rilllsvilill l\l lo~'s \',').11 not 

finu s Olac inconven ience ilnd per)lilps i1 good deul of in<..:on-

VCllicncc in litig~ti~g in S~:itzcrlilnd. It nl2.y hil'.'e to 

tran sport to an d house in De:cn0. oxperts on tll'.:! i1,crits, 

<lCCountilnts in relatioll to dawi1<]es ilnd 0.>:,)(,I:tS on legal 

issues , but all of t l1esc are I i~attcrs ~;l~ich :nust ncce ~~nl:il ~' 

hQVC been fo r escel1 wlle:l tllC contrnct WQ5 COI1Cltldc~ . A~ain, 

re si~ent in the Republic . 

, .. 

rrhe CilSCS to \lhich lir. DrO·,H]C refCl"rc(} J.1e in Hhich m.-ltt.cr 

of this nilture vJere reg.:lrded uS cOr.1pelling rc,lson" [or rcfusil:'] 

to stuy all uction \·Jere largely, if not exclusi.vel"', cases invol-

ving tlle colli~ioi1 of ships ilt seil . I Ciln well undcrsta~d 

. that where in s uch a case an urbitr2.tion clause exists, a Court 

might be i nclined to i<:;llore it because at the time that the 

agreemen t WilS made it could not be foreseen in wha t way, throug!l 

the concatenation of which circur.lstances ,md in \·}hut part o!: 

the \wrld the dispute giving rise to the arbitration \,Iould 

arise. The purties did not l;now where the facts in issue would 

occur and Hould have to be investi,]ated. Hore the posit ion 

\','hcn the pilrtic~ c0ntcuctl~d, they \:erc fully 

illivc to the naLure of the issl!~[; th.JL ·.Jere lil:ely to arise 
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and to the [.1ct thilt the pl.-tnt I':oulll be ii'sr.nll.c(: Dr,;] (;L':; ~' .. i';-' 

sioned at Tr~nsvanl Alloys ' ~orks in Sutlth Africa [rol~ par ts 

mnnufactllred prcsu~ i\b ly in Germany and Soutl! A[~i(;a. lVit.h 

this i:l rni:nd, they stipulated for an ill-hi-tril tion ill Sl'litzerl .:md 

and should be held ,to it: 

Next tlr . Brovdc m8ntioned the wa3te of costs attendilnt 

on t.'V10 se ts of p~~cccdings, particulurli uS t.he scm~c (!vicc!1t:c 

on cOinplex uG?ccts of rnetClllurgy and w'.!cndnic L! l cng.i..nec :cin.g 

would hav~ to be prepared and presellt.cd twice over . 

already dealt with this in another context. TilU issues of 

fact arc not so substantially simi lar in the two cases as to 

c ompel me to say that ollly onc action in South Africa should 

take place. 

General cons idrJrat ions inhe !'en t in arbitra t ion proceed­

ings overseas l'lere mentioned in argume"t. l\mongst these I'las 

said to be the fact that both compa~ies involved in the arbi-

tration are South ~frican . In addition reference was made 

to the fees and charges of the ~rbitrators . That Polysius and 

'l'ransvaal .'\lloys are incorporated in South Africa i s illusory . 

They are s~bsidiaries of German corporations and the mere fact 

that the contract was concluded in Germiln reveals their strong 

connection with that country_ As to the second consideratio~, 

I 11nve already made ~crnc mention of it and others whic ll are 

advanced for decryillg the notion that an arbitration by a 

/ forciqn -
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trntors is c:~p cdi ti ollS , incxpcn~ivc o r ~!)lc to ~cJ1icvc t'~n 

re sult s desi red of it. In my olJinion , hO'.:cvcr , th c:ie ·) ~C , 

if unytlling at a I J. , nlakewc.iglltS . It m~y we ll be th~t ~n 

objecti ve analysis of the adv~lltages o f mun ic j.pal lil i gatioa 

against those of forci,)n ~rbitraticn \'Iill !Ohm: that the 

for me r out weigh tho latt e r. It appears to me thou'.Jh that 

h oweve r much t h is may objective ly be made man ifest , tll~ 

• 
subjective deci~ .ion of lil '3 jJilr l ies "'Iho C j 10:';(~ nr0i'~r:ll;ion ii, 

p!:e :ererlC': c to liL.i.ijali on fiU st rule . lierc. ::: to ho ld oUl e r -

wi s e, I ~Otl ld c:ome very c).osc t o u~d~rnlinillq th~ parties ' 

b ar<]a in for no ro a sen othe r th iln th a t I mys e lf wou ld not 

have olllcrod into the contr~ ct. 

i\ filctor Vlhich c~usod .ne SOr.K! ;; ma ll diff icu l t y is the 

pr6v i sion in tho arbit riltion clause t hilt not on ly a rc the 

substant ive rules of South African law to pl:cvai l, i ~ s pro-

cedural' provi sions arc illso to be uppl ied . I urn not at all 

certain Vlhat t he parties intended by lhi s p rovis ion, espe-

ciilily in vieVi of those words in the arbitr a tion clause Vlhich 

~equ iro the Arbitration Court to determine the mattcr "in 

accordance with tho provi~ions for reconciliation and arbi -

tration p roceedin gs of tho International Chamber of Coc~orce 

II !lr. Sch utz pointed out that the rule s of the ICC .... 
arc of a very rud i mentar y na.tur.e and tl1.:.lt thero is no r eas on 

"Ih,/ the tvlO ilppaJ:en tly confl ict ing r.C'qui.rc:nc ;1t!; of the cl:Ju!:;c 

/ C t trtTJot -
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uppliC.:lb lc in SDLl th }\fr. i c ;l are t ::; .'lp,)l.y '-':11.y t o ::h" c :, tC'l[-. 

th Cl t the y Cl r c not re pl: ~ n Cl nt to the rule s Gi the I CC \':;l ich in 

va rious r cs,)cc t s p r ovi (lc for il,] r eclllen t bet'.:cen t he p u rti~ s 

ClS to the [,Til nner in \'Iilich t!1e Clrb it r .:ltlon is to t uke pl Cl ce. 

Tho se rules al s o provide [ o r ma tter s 110t cove r ed in our 

procedure s cch ClS thc lung uag e of the preceedin~s . I 

t 'l ke his point to bc cor rec t . I must <ll s o be ur i n mi.nd tl\ " t 

in t e r.ms of t he Ari)i tr ilt i o n ~ c t, the proce~ure to bc f ~ll ~~cd 

at a rbitr,,;·. i. olls is left l .1 rg·e l y in t he h'lntls o f t h e: Arhit!:~ t o r, 

and urbitr il tio ns CCl n t .:lke place on a ve ry in forma l ba sis 

inuced. Of concern to me t eo is the f a =t thilt the prc~o E ed 

arbi t rati on t r ibu1l a l is boyond my jurisdiction Clnd it may be 

th a i:. should it. decline to do '''ha t is r equired of it in ten:!s 

of t Ile arbitrCltion cl.:lu s e , disputes migl1t arise over which 

this Court hus no control. It i s conceivable that during 

tile course of the arbit.r .1 tion , directio ns wight have to be 

sOll<Jht from a Court ilS to the conduct of the proceedings. If 

thClt Court is a Court in Switzer l and, it might we ll be in­

clined to follow its own curi Cl l provisions . Again , however, 

'this is largely spcculCl t ive and sight must not be lost of the 

tact that all that is sought of me is a stay of the action • . 

Eventually the procee~ings have to be returned t o this Court 

if only to turn an award into a final judsmen t . At tha t 

pOint, if subst antiill i!ljust.ice has been cone , no doubt a 

failure by the aJ:iJl Ll',llors to c o:,'ply l'lith the u~Jl:ec:mcnt Vlould 

/ be - ' 
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be br.OUSJ~1 t: t o tl:c i:!ttcnti o :, of: .ttc Court . 

102 0 (T). TI le qllcsti0.1) of conflict.i ng proc~dl~l" w.l rul\~s 

has ori son hefore. I r efe r in [larticulaT:" to InLernaU,o;, ., I. 

" r ank t, Pjpc __ S.1I...:l\ . "v . j~u,·:.' ,it 1Iv [<ltioCl L,cll~ Co . LS . C., 

(1 974 ) J ILL.H. 721. ~l,~t: W~!; a c~s c wt~ich decided a point 

of ,jurisd icti on of importance espcci~lly in rel ation to 

arbilri,lions governed by the rules of tile ICC . It .Lllu-

s tratcs the ki.nd o f adjcctivll1 issu(:s t hat:. (:.U n . ..lrisc . A 

notc may be founJ o n t he j udg~cn t in TIlr Jour~~ l of nusinas s 

Lau, 1 976 , at p.J.C)c ~~. 

ilny further. 

I t docs not real l y carry this matte r 

Taking due account of every tiling thD~ il ilS been said to 

me, I r em.J. in unconvinced that this is a proper case for 

directing the parties to trial in South Africa. I may say 

tll ut I toyed wit ll the idea of staying only some of the issues 

and 'directing in particular tha t those i s sues relating to the 

construc tion of the contract be tried by way of arbitra1:ion 

leaving the other issues to be deternincd in this forum . In 

an appropriate cuse this is a permissible course: Val l:in v. 

YiI.lY.in , 19S3 (~) S.1\. SlO (\"I) at 513 1I. - 51 4 C.; Russell 

on 1Irbit r ation, 19th Edition, 202; Pal'o,:h v. Shah J"h<ln Cinem<ls 

(PloY.) Ltd. & Othcrs , 1980 (1) 5.1\. 30 0 (D); l!vi1ms v. Dod:er, 

sup ra. Dut, by r.C<lson of thc conclusi~:Is ~o \-Ihi::h I ha'V'c CO!T.e 

my coursc is clc<lr und I must <lcccdc to Polysius' application. 
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Ordcr: 

(a) The actlon' insU.tntcu by t:lC First :O:CSPOIl-

d~:-:t i\CJi1inst thc "pplici1nt b~' COfilhi:1CU 

summons uuted thc 15th Junc, 1981, undel.-

Case No. 81/9570 i~ stayed in terns of 

of 1955; 

(b) The Fi. r:.;t Rc!;p:mdcn t I~llst pi',! t!:c !',;:,pl i -

cunt':.; (;osts including the costs CCllSC'jUcnt 1 

upon the employment of two Connscl _ 

• 

[.CTUiG JUDGe: OF Tli!:: SUPREi·;}; com:::? 
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