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NATIONAL JUDICIAL DBCISIONS V.SI.I 

81.. SOUTH AFRICA: SUPREME roURT, TRANSVAAL PROVINCIAL 
DIVISION - 16 June 1977 - Benidai Trading Co. Ltd. 
V. GoUhJ8 & GoUhJ8 (Pty.) Ltd. * 

. Enforcement of a foreign arbitral award - Arbitral 
award given abroad 

VIUOEN. J.: The appellant appeals against the dismissal. with costs. of 
'an application in the motion Court. J"hanne,burg. for an order: 

I. Recognising the te rms of certain arbitrator's award handed down 
in London . England. on 30 August 1973. being annexure "G" to 
the accompanying affidavit of Kinya Ohmori. 

2. For payment of the sum of R 17555.13 by the respondent to ttte 
applicant. 

3. For payment of interest on the sum of R 17 555.13 from 30 August 
1973 to date of payment at the rate of 6 per cent per annum . 

4. For COStS or suit. 
S. For further or alternative relief. 

During 1972 the appellant (applicant a quo). a Japanese company. 
f!ntered into two contracts with the respondent company. which carries on 
business at Krugersdorp as prodw.:e. ~rain <lnci seed merchants. BOI h con­
trn.cts were entered into throu~h brokers. ' lcrc is a copy of a document 
auached to the pap:rs bearinf! the heading Fran k Ncmtt. ag ricultural 
consultant. with an address at Montreal. Canad a. This document refiects 
a contract to h",'c been entered int o by the respondent as seller and the 
appellanl as buyer. through the instrumental ity of the broker. Frank 
Nemec. of 10 metric Ions - approximately 22046 Ibs. of Weeping Love· 
grass ("uKros/;s cur.."la) seed at a price of U.S. SHO per 100 lb>. This 
document contains the following cryptic conditions: 

"Rut .. : F.I.S. 
Arbitntton: London." 

Another document bOlm lhe date 18 December 1972. It emanated rrom 

* The original text is reproduced from The South 
African Law Reports (1977) 3, 1021 ff. 
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V.81.2 NEW YORK CONVENTION 

Ihe appellanl ilself. II reflecIs a purchase order. No. 0738. which was 
add ressed 10 Ihe respondenl and wh ich confirmed Ihe contracl enlered inlo 
Ihrou.h Ihe broker. as follow. : 
··Wc c'"Onfirm our purchase o( the undermentioncd Itoods from you Ih rou&h Mr. 
Frank Nemec. 486 St. J"hn St., Suite 27, Montreal 125. P.Q. Canada," 

A d<scriplion Ihcn fulluws of Ihe Weeping Lovegrass seed. which cor­
respond s 10 Ihe descriplion cuntained in Frank Nemec's document. and 
Ihe pr i.:e is staled 10 be Ihe following: 

HS. &:: F. Yokohama per 100 lb!. 
US $80.00 US SI1.600". 

The deslinalion is retlc.:lcd as Yokohama. J apan. Provision is made Cor 
pa~l1lt:'nt. a!'i hlllows: 
" DocumentJ 3,lin"t payment thr C'l uS!h The ~1iuu i Rank ltd .. O f"l'tr3Ii,'n Ccnter, 
r .. 're if:1"I OI.:!"3rtment, (,lr the ;ICCllunl of Hllnchtl branch in TnLyo." 

linda "Rt.:'01a r ks" till" ..; hipping d(,~: ul1lcn ts rcqllircu are spl'\:ilil"d . 
, h~ ~eL'\ ' nd C()nlract was cllIl"rt.:'d inh, on hc:halr or the ~lp pc:n:lnt by 

another hrn"- l"r. The Landi'\ Cnnlpany fl\l.: .. o r \\'aup:.H.:a. Wisc\lO~in. on 
~ I [k,emhcr IQn fM an"lher 4uanlily of len melric IOns (22000 pounds) 
of South Mrican Gro" t: \Vcepin~ Lo\"egrass Seed fur a priee of $80 U.S. 
Funds. pcr 100 Ibs. CI.F. Nagoya. Japan. The "Ierms" were: 
HOran with 311 documents payable on fint ~resc:nlation to: The Miuui Bank Ltd .• 
Opcr.ltion Center. Foreign D~p3 nment for account of Honcho branch in Tokyo." 

T he (olhl¥t ing cflnditions appe'Jr: 
" Rules: F.r.S. 

Arbitration : F.I.S., london."' 
O n ~2 IA.-centher 147~ Ihe appellanl. under purchase order No. 0747. 

confirmed the rurdld~e 
"of the undcnTu:ntioned gooch (rom you throurh The Landis Co .• Inc., P.O. Box 
385. W,upoc • . \V.1. 54981. U.S.A:' 
A descri plion o( Ihe goods. Ihe lluanlily and Ih< price Ihen follow. The 
price: is: 

··C.I.F. Yokohama pcr 100 lb!. US $ 80 
US SIHOO:' 

BOlh purchase ordef' (presumably Ielexed) make provtSlon for Ihe 
seller 10 si,n il as being acccpled and confi rmed . The one cupy allac hed 
10 Ihe papers. viz. order No. 07~7. WaS signed on behalf of the respondent 
The olher copy bears no signalure. bUI it is common cause Ihallhcse docu­
mrnls represent Ihe eonlraelS belween Ihe parlies. In view of Ihe fact Ihat 
bolh contracts were accepled and confirmed by Ihe respondenl as seller. 
presumabl y in Ihis counlry f il is nol srecirted on Ihe contraclS where Ihey 
were signed,. Soulh African law <auld be said. in my view. 10 be the lex 
loci contractus. 

On :n Janua ry 1973 the respondent add ressed a Icuer to Mess rs. Frank 
Nemoe. as follow, : 

"Rcferrin, In th e: above·mentioned contract . we rcrrC'ttably have to rcport that 
the drought in 5<'I ulh Africa j , .. ti ll cnntinuing 'Wi,,,, such 5CVC"tY and destructive 
effect thai the Government was compelled to clamp d ~)wn and fo r the lime bcil1l 
frenc funher exportation of certain cssenllal pasture ",cds, ",monist otlwr 
Lo\'c,raa ! 

From a recent ~urvcy it ~me clcar that Ihe prucQt Lovelnss crops did not 
yield sufficicn t seed to meet local requirements and. furthermore. thai thc sced 
which i1 available i1 lenerally of luch a pour qua lilY that it _ovid in any evc.1 
'01 qualify 10 meet internaltonal oranee ccr1ifk:ate standards. 

11IiI untort ...... 141 .... '" of a«aiB which could .... Iy be rcpnlcd .. an ad of Oed 
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NATIONAL JUDICIAL DECISIONS V.81.3 

; '1 unJ('Iubtcdly completely bc:yond our conlrol. and under Ihe drcUma&r1C'CS we 
. rt: Icft v. llh no altemalivc but to luUest canccllation of the abo'\'c-mcnlioncd 

.... nI r:u:t. I~ .... hich lour uri)' comment would be Il'pI'ccialed:" 

On Ihe some dale Ihe respondent wrote to Messrs. Landis Cn .. Inc .• of 
Wisc<'nsin. U.S.A. os [oll('),",s : 

"The droneht in South Africa is still continuin, in all severily and with luch 
dcstruclh'c clTcC't that the Gonmmcnt considered it necessary 10 implement lome 
rcnricti\'c mc:asures ... ith regard to certain alricuhun.1 commodities, particularly 
"a:uure sceds. 

From a recent .Ur""CV it became clear thai ecrui" of our summer CT'Ore . amonret 
,.r.'u..-,,; L,:,' ! · .... ilw' .:11::: !nl n r ld .. :t:d ~ ~:J""C; M"'" 4-' mec'l "'1:'O'Ul t1::TrIC:"I1t. and 
r\U'i~e~~~ rc: t::.l: .:"Ie 1o!ec: <;II nl ~:'1 c:: ;:t ~et: ~~e . " l! .1 3':. C ~ f'!'""'Cn .·'! c( r_ ... ~ 2 ;:t.."'Cf' 

qu:a ht)" th:at it ": I'u ld hol.rdly m~~t .... ;1 1'1 1nh:rna(i~n3d orJ.nle ct:rttllcale .u3ndards. 
and cl) ns~qu.:n t l y it ..,.as decided to freeze all further upon:uions of Lovea:r:ua 
flJr the lI me beIng. 

This unf~ rlunatl! s ia le of affa irs . ~h iL: h could anI)' VI! regarded as an act of God, 
is nalUrally c("Imrle tc:l) beyond o ur conlrol. and under the circumsta.nces we arc 
compelled to SUg~t!5t cancellation of cont r3ct No. 394456 with Messrs. Benidai for 
at least until conditions impro\'e and / or re6lrictions arc lifted." 

The appell.nl alleges Ihat Ihe respondent's failure or refusal to perfo rm 
its obligations under the two coneraclS caused the appelbnt to suffer 
damo£cs amounting to U.S. S~7 400 by reason of the appellant's being 
compelled to buy in 20 metric tons of Weeping Lovegrass (uagrostis cur· 
\'Ilia) seed at prices higher Ihan those agreed upon by the parties under the 
two contracts. A dispule arose betwcen the parties as 10 whelher the re­
sondent's failure o r refusal 10 perform its obligations under the two can· 
lracts rendered the respondent liable to compensate the appellant for such 
damages. The respondent proposed a basis for settling the dispute but 
such pr<'po,o l w" not acceplable to Ihe .ppellant who. on 10 April 1973. 
nOlified tho re, pondont by rcgiSler.-d letter that it proposed referring the 
mawr to arbierali" n in terms of Ihe F.r.S. rules and usages for the Inlcr· 
nat i, la l Tr;Jdc in Herhagc Seeds. as follows : 

"We rC'Cei\'ed your tetter of Much 19 regarding the captioned contncts and 
~,rct 1('1 learn that )·ou do not cha.nge your con tentio n to evade rcspcmsibility ror 
your non·fulfilment of the contracts on the pretext of s~cial conditions set fonh 
in the contract blanks. aga inst which we must outli ne our viewpoint on the matter 
as follows. 

(I) Although you insist ur'On )our failure in filling the sa id co ntracts just because 
of drought. we do not thinL: it arose (rom a cause beyond your con trol. If such 
.. "!lie. co uld be presumed lot the ti me o f cont ract, you should h3 ve made it clear 
mough by insening a dau5C 'subject to crop' in the co r.tracts. If so. we would 
havc betn able ttl make the contr3Ct5 with our cU!ltomcn accordingly. 

(2) You abo ins ist on the impouibility o f obtain in, Ihe upon pcnnit. but ~ 
is an incon testable (act th:ll Soulh African D.::partmcnt of Asricu1cure have not 
laid any em bar,.., on 191) crop ('If Wcepnlt Lovelfass. As you know fu ll well. 
l4e\'era l sh irmcnl !t o f the ~ced have ",cluall), been m3de du ring F~bMJ3fy and P-brch 
(n'm Durb:1n 11) the U.S ..... . BCJIt.ln. no "f""C&:iai cI:lUSC of 'subject to e1f"i'C'trt permit· 
i. Jpccllied in !.he cunt r3 t!t5. 

() I If Ih~ "....rc"·nl .l~e of i!crminalion is lo we r than the cont r3ctcd o ne. it can 
be: adjusted by following the: formula used in F.I.S. rules. Jt b.a..s no co nccm 
.. hate\·er .... ·ith the upon of the xed. In faci . we pun:hascd 1971 crup of Americ:tn 
Weepin, Lo· .. .:grass of low lerminat ion such as 60 per cent and . ·c could clear the 
teed ... ·ithoul any trt.luble. 

We repeatedly as.cd you to CJU:cute the contracts throuan Mr. Frarwk. Nemec: 
and The Landi. Co. Jnc .. but after all you failed to live up 10 the contracts. To be 
rapons.ible fot the contr.acu CIOKd .ith our customcn wbo bvc dire need for 
lhe ICCd now ..... ha\'e heen obli,atcd to hastily purchase anew 20 tons Weepin. 
Lon_ willl""l rqanI t.o ila prQ. AI. t.o b.,.. biab • pri<c ... bad t.o pay 111-... 

" 2 t. 2 SiS L 
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V.81.4 NEW YORK CONVENTION 

Mr. Nrmec and Mr. Landis alain. )OU already know from our letter lclcrra.m 
dated April" 1973. for which you h,avc not yet repl ied how un you compensate 
the hu\,'y I~! we sUltained. 

Since the time ('If shipment ac~()rdinl to the: conlnd haa pasxd over and it il 
apparcnt th:lt there i3 such. d ifference bc:tw"" you and our vicws. we have 
Iccnrdin &l y to info rm )'OU Ih:U we sha.1I place the: matter in the hand. or arb itr.llion 
accord in, to F .LS. rules. We arc \'ery lOR)' to have recourse 10 thi .... ay but )'our 
att itude docs not leave w any thoic:.,'· 

On 17 April 1973 the r<spond<nt repl ied as ro llows: 
"Both your letter of to April and cable of 4 Apri l were r~ceiyed in thi. office. 

and the reason for not reply in, thereto soon~r than now is because the ~' riter WII 

awa)' from office and none of our .taff had lutJicicnt knowJedlc o( the subject under 
diKUss ton to reply thereto. 

Funher than what was staled in our I~tter of 19 March. We nnRC": add mucb 
except ~rhaps ad"'ising ),{'IU that we had cabled Nemec IJn Ma~h 23 informin, 
him that thei r eOHrin, of the eon tracts in quest ion (rom U.S.A. Lovc@rass slocks 
was coml'it:tc:ly irTC'IUlar and ultra ,·jr('s and their actions were therc(ore entirety 
at their and your risk and respons ibility! 

S,'med'linl that re311y surprised us in your letter o( 10 April i. your :lpparent 
disrc,a rd of the ' spcci31 conditions' prirw·d on both con'CaCls. b«au.sc if thoM 
condit ions wuc just to be d isrelarded as beinE of no value. why then would they 
arpcar on the cont f'3CU :u all? Everything t)·ped. written o r printed on any contract 
forms an intelral part thereof and no section or part could just be wah'ed (or the 
purp<'lM: of su i t i n~ an)'bltdy's o ..... n prrsonal viewpoint and ar,umenu. 

Fact remains that .... ·e c;an prove over and over (rom our own upcriencu a. 
wcll as that or several other South African firms that our inabi lity to uecute 
contracts was direct I)' a\ a result of the severe drought ..... hich prevailed in the 
country durin, the last spring and summer. 

You arc abo quite correct in your aS5um!')tion th:tt several shipments of Love,ran 
were in fact made from Durban during February and March. We know all about 
them and we can even tell ),ou how the)' came about. The fi rst consignment was 
shipped by a farmer who growl seed under contract (or a seed merch:mt in the 
U.S.A. The second shipment w:u seed bought and ~to red in S. Africa from the 
previous )'ur 'J crof"5 by a U.S.A. bU)'er who o nly gone ,h ip!"in, instruct ions durin, 
1973. The third lot was :to small balance of an order with the Arpentinc which was 
too late for shiT'ment during 1972 and thi , also was shipped du rinl 1973. Other 
than th is no 1973 new<rop Lo\'cgrass Iced was shipped away rrom South Alrica. 

This then .. our final \·iew. and comment and iC ) 'OU w1sh to proceed further 
with the maner we certainly cannot stop )·ou." 

On 27 April the appellant submitted the dispute with the respondent 
to the F.I.S. in London for settlement by arbitration. An arbitration cham· 
ber was constituted in London and the respondent who was duly notified 
of the arbitration proceedings nom inated one or the three arbit rators for 
the hearing. On 30 August the rollowing award or the arbitration tribunal 
was handed down : 

"United Kinsdom AlSociatiOft of the F.r.S. 

Arbitraton' A_am. 

30th AUlust 1973. 
Cereal HoU&C". '8 Mark l.ane. 
London. ECJR 1NP 

We th~ undcnilncd have been called uf'On to arbitrate in a dispute that has 
arisen between Bcnidai Trading Co. Ltd., of Tok)o. Japan. and (iouw1 & GOUW1 
( Pt)·. ) Ltd. of Joh3nne,burl, South Afric". ip ,OSf'ICct 0( : 

Contract No. 2-2936 10 Metric tons Weepinr l..Qvelr.US ICed dated IS.12.71 
Contract No. 39-44S6 10 Melrie lon, W .. p;n,'-4>vesnw ... d dated 21.11.72 

Statement of FadS. 
lJcnidai TDdin. Co. Ltd. claimed arbitratioft ",3.ln" Gouws A G~ LId. 

for their fail_ to d ..... Woe,"n, u.velfUl a,ai" contracts 2·2936 Nemec 
.... 39-44361ba Landio Co., _ tlIoir claim for re<OWry of • UKal of U .s. Sl7,400 
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NATIONAL JUDICIAL DECISIONS V,81,5 

brine the utra cult involved in purchuinl Amcriun seed apin. Lhe ori,inal 
contract.. 

Dec.ion. 
The arbitraton ' decision made in favour of Bcnidai Tradinc Co. Ltd. was 

""animo .." and was arrived at for the (ollowin. reasons :-
GoUWI & Gouws ltd. were in default-

(I) T~y bilcd to ddi\'Cf Weeping: lo\,el'.s, 10 ton. Nemec; contract 2-2936 
and 10 hm, The undis Co. contuct .,q.4456. 

(2) No f'mbugo ""'as rl:lC:ed on the export of South. African WccpinS Lo\lcl~s.I 
.1 originall y cl:limcd by Gou .... " GO\!WI Ltd. and they lubscqucntly 
admitted thi •. 

(3) Dr(,u,ht and consequen t eroT' Ih,'r13IC cannot be accepted as a reason 
for b, ilure 10 fu lfil a Ct'nlr3Ct. $e\'crc though. the drought m:a)' have been. 
the evidence indical":s that s~lme seed wu in fa..:t h",,",CSlcd . In the case 
~1f nlcn .. iH 11{l\\cJ . \ f fin.: the S; IU.ll il\" cl,uld he C'O\ is:lJ:ecJ ",here 3. cum· 
plC'le CTOP in 3. p3Tt iculJ.f 3.rC::1 could be completely wiped out. Rccardiess 
of the abo\·e. F .I.S. rules include a speci:ll l"y.u3gr3.ph (Vln - Sale Subject 
to Crop .. . l dt)iGned to catcr for :I 5itu:uion where the seller is doubtful 
as to the crop rrnsJ"ICcts and if Gouws &. GOUW! had serious doub ts about 
the cr.lp at the lime of enlerin, in'" the contr:lcts they should have insisted 
in maLinJ the sales 'subject to cr('lp'. 

(4) At no time did GOUW! &: Gou ..... ! ml Lc an )' attempt to nCletia!c wi th Benidai 
Tradi ng Co. Ltd. or to tcnder for their consider:ltion either lower ,erminatin, 
&ced or seed rrom an alterna tive source, c., . U.S.A., with or without price 
adju!tmenL 

Award. 
The 3.rbit l'3tors agree to the ci3im made by Benidai but they feel that item 2 

in the claim should be sl iahlly reduced as a hi,her price was paid for a lot with 
a germination h igher than thol1 called for in the ori,ina. contracts (90 per cent 
cermination inste3.d of 85 pcr cent) . Accordin,ly Ihis item is reduced from 
L'.s.. 519.000 to li .S. 517.3H8.88. This is calcul .. ted a' the ute of 8,,90lhs of 
the price paid. The total due to Benidai is. therefore. U.s. 525.788.88 with 'he 
npcnsc.s of arb itration for lhe accaunl of Messn. Gouws &: GOUWI Ltd. The feel 
and expenses of this :Hbilration are ., under : 

Auoc:i:l tion Cec 
Association expcnsel 
Arbitntofl' feci and expenses 

£122,2$ 

(Signed) R. k . C1irton ) 
(Signed) C, R. Coy ) Arbitraton .* 
(Signed) W. S. Holliwell ) 

The ruling rale for lhe exchange of U.S. dollars inlo rand on 30 August 
1973 (bein~ lhe date of lhe arbitra lors' award) was V ,S. SI.4R622to lhe 
mnd (and fo r lhe e,change of Engl ish pounds into rand was (0.6006 to 
the rand ). 

In its ilnswcring allida\it the rc:)punuent ta kes the: fo llowing s tance: 
(a) It denies that the aPrell""t suffered damages as alleged . Its altitude 

is thaI if the appclb nl did buy the ,cods al Ihe prices >tated, it 
concluded sa los al a pri,," higher than Ihat preva il ing allhe relevant 
time and rfJilet.I to mitigate its damages. 

(6) The arbitral ion was constituled in London in terms of Ihe F.I .S. 
Arbit ralion Procedure Rules because in the Repuhlic of Soulh 
Africa there is no nalion.1 a,"ociali"n affiliated to the F,I,S. Where 
this i. the p.J.i tim, it is provided by clause 2 of article 2 of the 
arbitration procedure rules that the general ~rctary of Ihe F,I,S, 
lllall indic.ate a third country whose nalional associalioa is afliliatcd 
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NEW YORK CONVENTION 

10 the F.I .S. where the arbitrati"n shall take place. II is in this 
contc .• t th"t the arbitration was dire<:ted to be held in the United 
Kingdom. 
It alleges that the arbitrators failed in their dutv to decide on two 
material aspe<:ts which were brought to their attention for d<cision 
by the resp'",dent when filing its submission. viz.: 
(i) whether the appellant was not at the rele"ant time already 

possessed of stocks of seeds" hich it could have utilised to 
fulfil any other fll rward orders to wh ich it was committed . and 

(ii) whether. generally. it had suffered any damages whatsoever. 
In this rl.~srcl:t the respondent ~3yS: 
·'Having decided that rnpondc-nt had clJmmincd a breach or the contr.acts. 
the 3fbritr:uon only c t.) nccmcd themsch·c1 with the fact Ihal 3"plil.:3nt h:ld 
bought In seed at the price it allegedl)' did and onlv rcdu.::cd its claim 
slightly bcc.luSC of a minor variafion in the qU3Jil~ of the s~cd so bou,hl ," 
R.:s pondc:nt suhmits th:.tt the: ('oun u qlltJ has nll ju ri~d i..:tion to 
make the arbit r.t ion award an order of Court for the following 
reasons: 
M(Q) Applicant h35 referred to the arbitrat ion procedure rules which. 

act'ording to it. make due provision for the recogn ition and enforce­
ment o( (o reign arb itration awards. A reference to thoe rules Will 

Ihow that such reco,niLion and enforcement in a country o ther lh:m 
that in which an arbitratiC'n award is made. is only applicable where 
the country in which the losina party under the arbitn.tion residCJ 
is 3. partici p:anl ei ther in the Geneva Convention of 1927 or the New 
York Convention o( 1959. 

(b) (13)1 that the Repub lic o( South Africa is not a f):l.rty to the Gene ... a 
Convention oC 1917 and. more specificall)' neil her a party to the 
New York Con\'ention o( 19S9 • .•• 

(C') I spc'clfically de ny that there is any buis (or 3f"1plicant's contention 
th:t.t I. on beh:l.1r o( respondent. agreed that :lny :ubitration award 
made agai nst r~l"Ondenl ..... ould be c:l.p:l.ble o ( recolni tion :and enforce­
ment by this honourable Court . On Ihe contr:l.r .... J :assert th3t once. 
in (cnTU o( the F.1.S. arb it ration rules. it has ~en la ..... fully decided 
that the arbitration should talc place in a country other than the 
Rc publil.: of S .. 'uth Africa appl ic:lnt . if it wishes to male luch 
a .... :l.rd an order of Court. must perforce do so in the country where 
such arbltrallon W3S held and (hal there i!> no procedure in law (o r 
making \uch a foreil" arbitration :award an order of this honourable 
Court. 

(d) Should appl icant seck to enforce the arbitration award in England. 
I am ad viscd that respondent wou ld be ab le 10 reSISt its application 
on the grounds sLated above that the arbitra ton failed to address 
the ir m inds to the two specific qucstionll put before them and. in 
p:anicubr. f.ailed to enquire of :'If''lplic3nt ,a .. hether it had taken all 
rcason3.ble steps in order 10 mili,atc the damages all egedly "iu,tained. 

(,.) ] am ad\ ised. (ur1hcr. ,hat in I .. .., it would not be competent for thi, 
honourab le COUll to 3diud~c on the merits of such C'lppo\ition. more 
e"if'ICciaJl r ali the"" tit ur thl honour:Jblc elturt .... ould ha \,. no legal 
effect if the of"lpa"iition of re<lpondent ..... ere sustained and it n. ordcrc:d 
that the m.uler be referred back to the arb it ration chamber." 

The respondent submits that by rea""n of the forego ing it is not obliged 
in law to pay to the applicant the amount claimed or any other amount. 

In its replying affidavil Ihe appellanl (applicanl a quo) denies that the 
arbitration was constituted in London because Ihere is no nalional asso­
ciation affilialed to the F.l .S. in Ibe Republic of South Africa. or Ihal Ihe 
arbiuatioa was oodireclCd" 10 be held ia Leaden ia the COIIICXI 01 t!awe 
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NATIONAL JUDICIAL DECISIONS V.8l. 7 

201 anicle 2 of the arbitration procedure rules. It says that the arbitration 
was constituted in London b<:cause the parties had agreed that it should be 
held in London and because the FI.S. agreed to ~ive effect to the ex­
pressed intention 01 t:,e parti<s that it should be held there. The initials 
F.r.S. stand for the Federation Internationale du Commerce des Semences. 
an international body which governs. among ('Ither things. the dealings 
between seed suppliers and purchasers who emanate from different coun­
tries. 

The Court u '1"0 was not called upon to deal with the correctnes~ or 
otherwise "f th. arbitral award . Nor are we. The only is,u. between the 
parties was and still is wheth.". an otherwise legally competent Court in 
this country has jurisdiction to lonhwith recognise and enforce the arbitral 
award mad. in London. The learned Judge u qllo held that the Court has 
no such jurisdic tion . He po in ted out that the obtaining 01 recognition (or 
enforcement ,,( the awards is provided for not in the arbitration proce­
dure rules " I the F. I.S .. hut in the provisions of two con\'entions. known 
as the Convention 01 Geneva. 1927. and the Convention of New York. 
1959. These conventions. the learned Judge remarked. do not have any 
leg~ 1 effect on the present application. because South Africa is not a party 
to either convention. 

The learned Judge said in his judgment: 
"Both parta. in the arcumcnts submitted. seem 10 cet down 10 this rundamental 
proposition that the: rec:oa:n ition :md enforcement of the order of Coun. of an 
a.'3.rd m3.de in london. depends rea lly upon the COTltr.lctual terms which are 
bindinl on the part ies." 

He referred to the decision in Slota, de Som v. Zuckon. 1920 C.P.D. 688. 
where it wos held by SEARl E. 1.. that 
"the jurisdiction which this Court uercisa in makin, an award a rule of Court. 
6CCm!i 10 me dCr1"'cd either from a provision in the deed of submission by (he 
p3rt ics oJ r from the a\t"ud ha\ in~ been made under a statute having che force 
o f law in this Proyincc: :lnd concaininl .. provision that the aWlud ma y be so made 
:1 ru le cC Court." 
and proceeded as follows: 
"Now the applicant contends thl' it was intended by the panics that the award 
sh(lu ld be enfo rceable and that the enfo rcement should be made po55iblc in South 
Africa by the ,rant of an order u ' prayed. The respondent doo not challenge that 
enfo rcement at $Orne slaEe and in some manner was intended by the p3nie1 , but 
contends that. by 3g-reein, tn the arb il rltion and in , electin, London a, the pbc:e 
of arb itration. it did not intend that an award made there would be capable of 
enforcement immediately in South Africa. 

Counsel has ar,ued that rcspund.:nl was with in ii, rilhls in requirinl that 
enforcement should first be put into eITect in Eneland. by reeolnit ion in En,land. 
and 1herufter. o nce the En~li5h Courta have (Cl;o lniKd the arb i(('3,(on' award 
and made the award an order uf Cou rt. that the part ies would Ihen he able to 
move that 1he o rder o( Coun be recolluscd and enforced in So uth AIrica.'· 

The fi nal rcasClning is the (ollnwing : 
" The cantractual provis ion, relat ina 10 the arbi tration and the rules arc terwe and 
b ,c0nic. Cln it be ~ it.l chat the- re i5 an a.reement that. once an award h:u been 
mad e- and the cime for noJt ina: an appea l has pasJe-d. there is no quelliPf1 but 
that the South African Couns have jurisdict io n to o rder the enfo rcement' L~ni n. 
:l5ide the propolition rltr:l cted by countel (rom Slma,'J case that the mere a,ree .. 
ment between the part ia is cnoulh to warrant tM South African Couns in reco,'" 
nising and enforcin, the award of an arbitrator made by a (orei,ncr. in a forc i&rI 
country. a nd I tuvc ~me hnibtion in acccpCinl so wide a proftOtition. is Ihis a 
Q_ in which the a,rftment between the panics fairly carra '0 that conclusion? 
1lIon ma, ... many __ wily 1.0_ w .. dI-.. .. Ibo place of arbi"alioa. 
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The 3.rcemcnts are silent o n chi5. bUI the affid3vill ind icate the possibility 
open 10 the !,3n i" of r",isin, cert.a;n defences before the Enalish Courts. which 
mi~ht be a. bar to the a\lo ;.rd be in , c"(ureed in En~13nd. Without l o in, inlo the 
mer its of such defences in England. ;1 i~ to my mind enough to rceolo ise the 
poS6ibility oC such rcasnnl h:nin. inspirrd the partics to a~rec 10 London II 
the place and Enali .. h l::aw at; the law .... hicl\ would , o \'cm the: reCOlnition oC the 
a\lo3rd. at I.:ast at the fi r,' stale or sc:d. ing such recugnition. 

Respondent', counsel poinh:d to the lack or exprc!oS indication of the intention 
of the part ies and sUG:ges'.ed that the bmiliar test be applied u to whether a term 
co uld be impl ied in law. It stems 10 me to be a valid arlumcnt that the matter 
ahould be tested in this wa)'. Was it implici t in these agreemen t5 that both the 
Japanl!5e a nd the South African Courts w(luld have jurisd iction to en("nce the 
a"":.&rd fonhwith ~ I nlU\t $3)., on con!'idcr:lt llm of the m:ltter :lnd un con ~ 
i idcration or all the 3rauments ad\'.anced 10 me. I am unable h) relch the con. 
c1usi('l n th:lt the contrlct must be read to include such a term. It seems to me 
to he sumcientl~· oren to Ica'·e conside rable uncertaint ), on tt'le matter. 

In all the ci rcumstances I am connrained to find that it has not been shown 
in th is :ll"pJi..:-ation th;u the f'l3rt i e~ intended that rr.::o&nitinn and enforcement 
should be made immediately through the South African Courts. a nd 1 therc:fore 
conclude that the applicant haa not established its case. The ap plication is thcrdorc 
d ismissl."<i with costs." 

The premise Irom which the learned Judge II qll() procel!ded seems to 
ha\l been that a submission by the: parties to arbitration in Lundon was a 
submi~s ion to the jurisc..liction of the English Courts. In my view he erred 
in th is re,J>CC1. I shall re'ert to this basis lo r his deci>ion in due course. 
Sl!condly. his rC3soning that the p'.J.rties might have chosen London for the 
purp.)5e of receiving certain benefits of raising defences before the English 
Courts which might be a bar to the award being enlorced in England. 
seems to me to be somewhat unreali~tk. In the :i rst instance. what 
"dcft.!nccs" would ei ther party (ontemplate raisin g: if a d i~putc should 
ari .. 1.! and an award whil.:h is made were sought to be enforced"! It seems 
to me to be unlikdy lor either p:Hly . in deciding upon London as the 
centre nr arbitration. to have been intent more upon raising defences to 
the award obtained by the other party. than upon having the award. which 
it might obta in in its la vour. reco~nised and enlorced by a cou rt of law. 
In any event. the re is nothing in the papers to indicate that English law 
allered more defences than either the In loci COII /meIliS which is South 
Afr ica n law ('I r the Ii'x j()/lIIionis, the law n f the country where perform· 
ance had to be made both in re ~·ard to dd ivery and payment. which 
country is Japan . Insofar as the juugment tl qll{) has to be rC;Jd as su~gest· 
ing that the ddaulting party should have the benelit 01 compelling the 
other par ty to overcome two hurdles belore enlorcing performance against 
the (ormer. 1 hardly th ink Ih~lt any :tuch intention can be im puted to either 
p-. f ty. 

These conside rations why' del not agree with the IC4Imcd Judge a quo 
arc. ho,,"e\er. ncgJtivc in na ture. There is a morl.! pt"sitivc consideration 
(and in this re<p.:ct I intend to deal with the fi rst basis 01 the judg ment 
ad,erted to abo' ·e). and that is that in tho international commercial world 
it has almo,t beco me a un iversa l practice to seloct London as the seat for 
arbitration proccedings. not be" .. ause potrtics to an international mercantiJe 
transaction necessarily have confidence in English law. but fo r purposes 
of convenience. because london is an important commercial centre and 
because at the expenise ol london arbitrators. And if they do 50 they 
do DOt. unlcu there is all express indicatioo io the <:OIItract Of odIer cit· 
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NATIONAL JUDICIAL DECISIONS V. 81_ 9 

cumstances which point in that direction . submit to the jurisdiction of the 
En£lish CO\lrtS. Not only do the parties no t submit to the juriS<iiction of 
the Engli sh law but. unless a clear inference is to be drown to the contrary. 
they do not even accept English law as the pn' pcr law of the contract 
except ror procedura l purposes. This was clearly held by the Huuse of 
Lords in the matter of CompCJ.1.'ni~ D"Armement Maritime 5 .A . v. Com­
fXJg,,;~ TIIII;S;tlln/ ' de NlII · i ~at;"n S.A 1971 A.C. 572. This case marked 
the culmination I,f a I"no l i n~ of rases in which the En2li'h Courts were 
called uf'l'n 1<, "ecid~ wh; t the proper law " f the contraci was in the event 
of panil!s. ~ ho are un"onn~'tC'd \I, ilh Engllnd. agrt..'C ing up\m LnmJ on as 
the ~c:at of the arbitralirln in any dispute arising ~twc:en them (rom an 
intcrn;ttiC'nal tra nc;:\~tinn . Udore the dcci c; ion in the C()mpugnit' Tun;· 
si,.nne tit' NtJd l!arion C:1 !te the weight of the effect of tht: uc..'\.:ic.Jcd \"'a:-.cs. fo l­
lowin£! such tc:<t-b()(J k writ.:rs as Dice\-und t.'orrio; and Ch" .\hirc , w;.ts tha t 
a me;e sclectit'O by parties to an j'ntcrnational mercant ile! ~ontrac l of 
London as the pl:!ce of arbitration . made English law the proper law of 
the contract. This case. howev~r. marked the turning point in that pro­
cess of thinking and . with respect. PUt the mailer in the right perspective. 
The facts appear from the headn ote. the relevant portion of which reads 
as fo llows: 

"In 1%7 the cl3im3nls. a Tuni~ian company, and French shipowncl"5 negot iated 
a contract throUih broL.ers in Paris for the transport of specified qU3ntities of 
crude 011 from one Tunisian port 10 an"ther. The form produced by the brokers' 
English alent .... al a I"rinted tanker voyale charier in standard F.n,lish (orm and 
lan,uage ,",'Ith tyf'ICd clauses addl!d. The I"rinted (orm dc:\cr ibed the shipowners 
u ·...,wners of the' (blank) 'ves!\C1' ( blanL .. By clause 13 it w::u pro\' ided tholt: 

'This contract shall be ,overncd hy the law, of the n31 of the vesscl carryinl 
the J\loch . . .' 

C1au~c 18 ll( the pr;nleJ clau~.:s rm\'ida:J that di~l"u l c, were In be ~ttled hy 
arbitrawrs in londl1 n. The addl"d t ~ red c1au~cs inchuJcd in d .. use 28 : 

'1oh lpmc nu 10 be dTectcrJ in hm nage owned . controlled or ch.artcred' by the 
French sh ipowners 'of 16 .00().' 2~ .OOt) tons a t o ..... ners· option.' 

Di ~pu tcs :U IJSC bct\lrcen the parti.:,. and ' he T uni li ial1 cCtmpany cla imed damages 
(or repud iation of the c41O lract. The d isputes wcrc referred to arbit ralon in l ondon 
who heard argument on the preliminary quest ion as to .... hat sYlli tem of law was the 
proper law or the contr:J.ct and stated their interim award in Ihe fo rm o f a special 
case in ..... hieh Ih.:y found. int"r alia. that the Fr.:nch sh ipowners had four to five 
vesscts fi rin g the French nag but none la rge enough to carry 2S.000 tons: that three 
da)'S hcfMe the contract was made a Liberian vcs-lie! had been nom inated for 
load in,: th;u in the fi rst (our mo nths the six sh ips cha rtered were res!')Cctively 
NOf'WClian. Swedish. Liber i:.n. French. liberian and OuIJaria": and that both 
panies contempllted. a1 the time the contr.acl WI! en'cred into. that vessels owned 
by the French shipowners would be used 'at lea!! primarily ' 10 perform the 
contract : 
Ht:ld. that the proper law or the contract was French la . ... 

Arter reviewin g the drl' um t\ (:,ml'c S tinder wh k'h Ihe c:onlr<tc t was made. 
Lord R Fio held at D. 5XJ " f rho rOr<'rt tha t: 
"C1au!oC 13 must . in the circumstances, be rcgarcdcd as hav in, (:. ilcd in its purpose 
to de t&:rmine the pro per law of the con tr:.ct" 
He prc ><:ceded to "'"Y"S fo llov. s a t p. 5R) G of the re port : 

"If that u so. thm we are no loncer concerned with the part ie,' intent ion. In 
Ihe ab5Cnce of any po!itive indica lion of intention in lhe contr3ct the law will 
determine Ihe proper law by dccid in, with what country or s)·,tem of law Ihe 
contract baa the dOSt:ll connection. Her..: three countries arc involved, The conlrael 
wu nelotialCd and a.i,oed in france and the freiaht was payable in Paris in 
FRGdo rranca. The contract .... 10 be performed in Tuniaia. Tbe only connection 
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V.81.10 NEW YORK CONVENTION 

with Entr:land was that any d ispute was t r be 5Cl11cd by arbitration in london. 
The contract is in the Enllhh 13ngu.J.@c ant 1 En,l i(h rorm. but it .. as not ar.u.cd. 
in my \' :c ..... rilhtlY. th:at any ,rcat imporla l . .: should be ,i\'cn 10 this." 

On the hasis that Fran\.'c Oind Tuni~i a had the S;IOlC S) ~h:m of law. \iz. 
Frc""h law. as was ''''limed. L",d REIIl held (p. 5~~A·C): 

"On th:H bJ"i, when nne come," 10 we;l!h the \:lrio u"i rac tM! v.h ic h Icll in 
favour or French or of English lay ' bcin~ rc~:trdcd .31 the pr(l~r I:lw. thc fact 
that Tunisia was to be the place 1,)( f'C'rformancc of the contract .... ould be put 
in the sulc (ur French law. Thcn it is clc:u that the bal!lncc comes dO""'n h-:a.vil)· 
in (a\'our or French law. On (he one hand. (hcn: arc the p!..&ce where thc cuntract 
" 'as nC£;('I liated :and signed. the rlacc of pcrfMmanec. thc place ""'here and the 
turrenc)' In . ·hith Ihe frcj~ h t was fll be plid, ~ l1 d the I"I~ce where the fllrt ;C' 
re~ ; ded and cfUried on bus iness : (In the (lther hand. there is unl)' the pl:tce wh~rc 
disputes IA'erc to he settled by lrh it ration. But I ","'i .. h tu n:sen'c an opinion as 
to h!Jw f.u in a case of this Lind it is r'troper h) disr.:~ard Ihe fact that two countr ies 
are set":lrlte and indcp.:ndcnt cuuntrie~, each wilh it!' own s)· .. tem t., f law, on the 
ground th ;lt those countr;!:s arc u r have reel nil)' been cl oo;el)' ~'i.'loCi3 1ed. or that 
their I)'stems of law arc very similar but both very d ifferent rrom Enalish law: ' 

His """elusion al p. 58~D·E was: 
"Thc rapondents do not deny that. if '\l.'C arc frce to apply th~ ~nef'31 rule 

that the pro per law is the law of the place with IA'hieh the contract is most cillscly 
associated. then the prol"Cr I~w w<, uld be French I~w . Their ca .. e is 11'1:11 that 
leneral rulc duco; not 3f1ply .... hcre there j, an ar~ i trati on c,",u .. e req .li ring disrutcs 
to bc tcttlcd by arbitr .. tion in En~land . The)' .ldmit that sUI,:h a clau'iC does not 
prey.:n. the rart ies frum atrceing that some other law shall be the "rorcr law, 
but they m;.intain thaI , if !iu(:h :10 3greemc:nt c:tnnC't be deduced (r('lm the terms 
of the contract. then the arbitr.ltion cbuse is de .. isi\'( 3S to the prof7Cr law and 
requires :an English court to hold that the proper law j, the law or En,land. 

Of course the fact that the parties have agreed that arhitr.ltion shall ukc place 
in Enghnd is iIIn important ractor and in many ca~cs it may be the deci~ ive 
bC1M. But it would. in my vicw. bc highly anomalous if our law rcq uired the 
mc " (act th;ll arb itration is 10 t3~e fllace in England Il) be decisive as to the 
"ro/,.:r b w of Ihe contract. For the rcasons givcn by others of your Lordships 
I agree th.lt this is not the law of England." 

Lord MO"RIS Of !loR' ,,·y·GrsT was of Ihe view thallhe opening words 
of cl3use 13 clearly indica led Ihat Ihe inlenlion was th31 one law "'as 10 
gO\em Ihe whole operalion of the cuntrac!. He proceeded as follows at 
p.5R7E·G: . 

"'f, however. the "'iew is held that the partie! did not by clause 13 cxpressly 
alree that French law was to lovern thcir contract I would still conclude that 
that law Win the proper law of the contract. The ~eneral rulc i, tha t thc proper law 
of a contr:lct is that law by which the parties intended that their rights should be 
determined : see In rf! Urulrd Raih.·oYJ of Ha~'ana and RrRlo lVarthomts Ltd .. 
1961 A.C. 1001. Partics may a~ree. cither in express te~ or in terms which can 
be inferred. to submit them!licl'Jcs to a p3rt icul.1 r s)'slem of law. If thcy have not 
done th is, then the gnvcrnin[t I.1 W will be tha( 'by referencc to wh ich the conlr:l.ct 
was m:.dc o r Ih31 wjth which 'h~ tr3nud inn h3 o; ito; c1.' .. c .. t 3.nd mn'\t r~3.1 con­
nection' : sec B"nYlh ()n v. CI'mmnn"n'IJ/,h nf A II Hmlill. 1951 A.C. 101 at fl. 219, 
It is contended by the rC'f't'Indcnt' in the pre'lcnt ca\~ that c/;Ju.'c I) achieves nothing 
and should be dllifc:p:;ud .. :d and that there rl'm:llns an imrlication, to bc drawn 
from the: agreement 10 settl!: d io;!"U le .. hy arbilratlon in l o ndon. th3t Entlish law 
wa~ to ,ovcm : it is contended tn at . in dcf:lllit of an c:'<prcS" Indication of !liomc 
othcr t' Y5tem of law a~ the proper law of the contract, the chniee by the parties 
of london as thc arbitrat ion fo rum nCl,:cs.o;:uily C3"ics with it an imf'llied choice 
of English law. I cannOC accept these contenliolls." 

At p. 58H of Ihe report (al A-C) Iho following die/11m Bpp.: .. rs: 
"An alrccmcnl to refcr disputes to arbitralion in a particular counlry may 

carry with it. and il capable of carryinl with it. an implicatioft or inference that 
the partin have fUr1her alreed that the la. lovcmin. thc contract (as well a. 
Il1o I&w _min, the arbitratioa procedure) I. 10 be the I&w .. that -.y. Buo 
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I C"JnnuC agree that th is is a nCCL"Ssar')' or irresi~liblr inference or iml"lication : there 
is no inflcJ.iblc or conclusi\'c rule to the dTcct that an ~&rccment to rder dispulca 
to arbilr3I i,," in a pa.rticular country carri!:, .... it h il the additional 3@rccmcnt or 
n«cnnii)' indic31C1 a cll.!ar intention that the law Im.ern ing the matters in d ispute 
it to be the 13 .... or that country. There might be such additional a;rccmcnl or there 
might "C'tt. In many cases there might be. In m:lny ca~cs it will be rcason:lblc to 
infer that the pa.nics so agreed. In others cases the conclusion ml)' well be that 
the panies plal."cd confidence in the arbitrament or chosen commercial men in a 
particulu country and in their mClhuds and I)'stem. while remembering that 
arbit r.uon may be accustomed to and C'omf'lCtcnt to deal with dispu tes by the 
application of some S}5tem or law other than th~t of their own country." 

The Ieamrd Law Lord proceedrd to review a number of previous cases. 
Referring to the case of NY. KII"ik Ho" TonR Halldel Maarschappij v. 
Ju",rs Filll"y & Co. Lrd .. 19~7 AC. ~. he said at p. SS9G o( the report: 
'" do not read that cas..: as r.rt.n iding support fClr the contention that an agnement 
ror arbitrati..,n in li particular t.:ountrr c~rrie!l' with il :1 conelusi· .. e implication that 
the law of thal !;~lunlr) is t.., be the substantive law or the contract." 

A re(erence t<> the c"'c o( r.,vrt:is v. Monark Line A i B. 1968 1 W.L.R. 
406. appears at p. SQ() of the report and there is the following comment on 
that dccisi<>n at the same page. F·G: 

"The Cll"elusion that Enalish law walt the proper law or the contract may 
well h~\'e been a rusonable one (though no occasion now ari!M:s 10 (orm any 
opinion al 10 thi" but lome or the 1l4h:ments cllncerninl the inrerences to be 
drawn rrom an arbitration provision are. in my view, c'(pressed much too positively, 
The c ircumstance Ih3t parties a~rcc: that any difTl!rences are to be Aetlled by 
arbitrat ion in a cer1:.t.in count ry may and \cry likely will lead to an inference 
that they intend the law oC that country to artply. But it is not a necess.lry 
inrerence or an ine,"itable one thoug.h it will often be the rCaJonable and sensible 
one. Berore drawing it. all the ~Iev~t circumst.:lnces are to be considered.'· 

Lord Mn"RI~ fin"'ly held at pp. S90H·S9IA·B: 
"My conclus ion. therefore, is that clause 13 should be interpreted as containin, 

an agreement that French law is to govern. If the clauie has railed to be positive 
its ex ist.:nce at least ncg3ti\'e5 any infcrence Ih3t might otherwise have arisen Crom 
the terms of the arbitration clause. On that basis and upon • consideration of 
aU the relcvant circumstances it should be held that French law is the governing 
la .... The tran"action had a much elmer and more real connection with French law 
than ..... ith Engl ish law, The contr3cl was negotiated in France in the French language 
throulh a French firm or brohn and W3'\ made in France. There was to be 
payment in France and in French currency. One party wu a company incorf)Orated 
in Tunisi:l. The other part)' was a comrany incorporated under French law which 
at the time was rcg i.'tc red as a french company. 

It I had been of the ,·jew that cl3.us..: I) ought to be regarded" non-nistcnl. 
then it would have been a matter for deciJion as to whether these and the other 
considerat ions alread}' noled were nol so weighty as to nel3tive .and luperscde 
any inference th:lt might be drawn from the terms or the arbitration clause if 
considered alone." 

The lasl paragraph o( Viscounl DIlIiORN F.·S judgment at p. S93G reads 
as tollows : 

"I han had the advantagc or read ing the opi.,ion or my noble and learned friend. 
lord WILRERI;OItCE. on these contentions. I entirely ag ree with it. 1 only desire to 
lay in conclusion that it i5. in my vicw. inconclCi ... able that a French company regis­
tered in Frenc.h Somaliland and a Tunisian company where tb~ b,w is based on 
the Code Napoleon. having negotiated in French in Paris. cuuld have intended 
that 3. contract for the C:lfriace or oil betwecn two Tunisian port. with the rrei,ht 
pa)'lblc in francs Ihould be loverned by En,lish law." 

Lord WILBERFORCE referred to the decision appealed against. He said 
at p. 594E·H and top ot p. 595: 

"H_. !hen. _ • dociaion ruched in tavour of En,liah 1 •• 1 Some .. Ii _ 
_ pI....t oa tt. _ ia tt. c:onaact of En ....... ----. .... , tIlio .... be 
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V.81.12 NEW YORK CONVENTION 

of little wcight . incc in p:cncral they relate to maritime siluatic' "s wen known 
undtr all ')'stems ~nd . indeed. rc:fcrrc-d to in Ihe HaJue rules. The main areument 
was based on cl au\e Ii of the conlract which. as IUled. provld~s for arbitr3l ion 
in london. The u isten« of such a clausc. faitin, an e~press choice of any olher 
law. is said 10 live rise to a conclus;ve presumption that the p:l.rties intended English 
law to cavern. ho,.ever $tron,ly other (aclors ma)' plint away hom il In 10 holdin,. 
Ihe Court of Al"peal wa\ fo llowin, its earl icr de~lsion in T .. ort .. is v. Monark. Lint 
A l B. 119681 I W.l.R. "06. where. lhouCh the contracl was clotdy connected with 
Swedish law thc presumption in b vour ,,( Enillsh law arisin, from the arbitration 
clauK was dC5Crib<"d by S.'LMON. l.J .. at p. 413. 3.S ·incsistir.le·. There is no doubt 
that the Itrcngth of this so-I: .. lled prc.sumption has increased both in recent decision. 
It fint lOstancc and in certain. but not all. te~l-book.s. Thus Professor Cheshire in 
his Pri ,'uu Inrrrnul;OIw l Ltll\·. ~hh ~d . (11J70l . S:1\$ thlt 'fo r bctter or fo r wor6t 
Ene li sh taw is C"ommittcd 10 the: ,·jew Ihat qui d('Git judiam ,/('Xit jus. An eJ.prcst 
choice of a tribunal is an implied choice of thc I"Jroper law'. The editors of Dicey 
3nd Mtlfri!l. flu' C,,,,fliCf 0/ LlIn s. are mo re Clr..:umspc..:t : ru~ually permits the 
inference' - 8th ro .. II %7), p. 7n~ I . So. too . ProfessClr Wolff in his Prh'UU Inter­
"ulionulLA ... ·• 2nd ed. (1950)' p. 437." 

l.urd \VflIU:W'·OMn·: l"l1u ld nl' l find in dall!'c IJ the ~ulution 10 the ~ase. 
De •. lling ..... ith the b :,uc ;]~ to what 1.lw is Ihe prllpcr law l l f the ~onlract he 
said at pp. ~~5F-590A-D : 

"My lords. I 3m still of opinion Ihat it j, not ncccssary to cmbark on 3 citation 
of authorities in ordl! r to establish how the rH~ p:r law of a con tract is to be: 
arrind at The law has been more th;ln once in rccent time~ ) taled in this House 
.nd it one dcsires a lummary of the main pr inciples the rulcs in Dicey to. Moni.s. 
Thr Confl ict 0/ LUM·,. 8th cd., are convenient . F{lr m)sclf I rrd~r the ro rmulation 
ift the 7th ed. (1938). p. 731. wh ich I find clearer and ~impler . In the abscnce 
of an upre~ ch~ ice of law, rut~ 1:::!7. i!iub-rul~ 2. apf'llin as follows : 

'Whcn: the intenl inn tlt the ranies 10 a conlracl with ' regard to the law 
governing the contract i.s not c,;prcsscd in Yo urd 5. theIr intention is to be inferred 
(rom the h:rm! anu nalure or Ihl! contract. and frum the ~cneral circum\tances 
of the case. and su..:h inferr~d inlenli('ln dl!tcrmmes Ihe pr('lpcr law o( the conlt.:lct: 

\Vhethcr the re,ull is a mailer of 'i nferred in":ntlon' o r no t may be open to juris· 
prudential discunion: hut the :It.hant.;age uf thi5 fllrmulalion is that (correctly in 
my opinion) it requires cllnsideration l o ~cther of thc tcrms 3nd nature of Ihe 
contract and the ge.ncral circumstances of the case. In certl in recent judgments. 
particularly in relation 10 arbitration clauses. Ihere is a tendenC) to split this 
into two S(:lles: first. sec if there i.s an arbitratiC1n cl"u~e; if 10, that is conclusive. 
and the gen.:ral circumst:tncc,:s (pt:tcc of performance. mtlOey of p;4)ment, ctc. ) are 
irrelevant. I th ink th3t th is is wrona: :III should be considered tOlether as clement. 
relc"ant to intention, inferred or prc :. umed. I sec no Justlficallun fo r @:i ... ing a pre­
rogat ive effect to one of thc\e elcments. to the e,tent of rduslng eHn to consider 
others. ""hether within or ouuide the cnntract, ""hich arc just a.I relevant (though 
ntH nC~l!s'ia rll> as .... ·l!lghty) til the part ies" intention. 

How SIron,. then . is the inference to be dra""," from a (London) arbitration 
clau5C ~ That the selcction or a certa in plae~ (or arbitration and. by inference. of 
national. o r residents of that place as arbitralo,", . is an jndicM ion that the panin 
intended the law of that pl3cc 10 111"ern i ~ a sound ~cncral rule . But It ~hould nOI 
bc treated as ,h'ing riac to a condu, j,·c or irrc ~i'!. llblc inference. :u recent pro­
nt1unCe rn enl1 3rrc:.r 11' 5u g:~est. One. of the rc.lSoIO \ cClmmonty ~ i ,,:n f r~r attributin, 
o"cf\Iohclm;ng fo rce to the clause ;" Ih:'l.l arb;traltlt5 in Londlln are (lnly 10 be 
sUI"JP"scd to be ,In versant . ·ilh En,li," law f,VY. K,, ·jk 1100 T o n.I( /-I (Jndrl M/Jot­
Jr hgppij v. JUIU,'! Fill lay t<. Co .• 1<J:::!7 A .C ,.,04 . prr Vi,count D UN['Dl:"l) bu t I 
venture to th ink that in commercia l matlefl. at the prcsent time . th is may ,i .... e 
insufficient tecoenltion to the intemal ion:ll character of the City of London at 
a commercial ccntre - Ihe r~a.so n. rather than :lny f'lrcference for Enclish rules. 
for which arb itration in London is IClecte~ . In this ca54 Ihe arb,ua.lon had no 
d ifficulty in findin, for French law and I do not suppose they woulet find asccnain­
menl of the french law n to d3mJ.&CS any more difficult than ~ Enalish law 
of ulic:ipalory hruch. So, unless olherwite constrained. j would repn! chi cIaUlil 
... wciahty indicatioo. but 001 whicb may yield to othcrL " 
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He procceded to discHSS • number of the" leading cases. both old and 
modern. and refcrred finallv to the T:ords case. SlIpru. in which Lord 
DE"~t~G . !\I .R .. scems to h·,,·c recardcd the arbit ration clause as a "very 
strong indication·· that English l;w waS the proper bv of the eontra.:t 
though he latcr quotes Professor ("he.,hi" who puts the malter more 
strongly still. He also referred to the judgment of S".MON. L.l .. who sa id 
firml v th:lt the choice Clr an F.neli~h arbitration "raises an irresistihlc rn­
fere';ce which ",errides all the 'ot hor faefors· ·. and said at p. 600C·E of 
the rep."t: 

"My Lords. for the rUlon! liven I am of C'lpinion that this bn~u3Bc is 100 .trong.. 
tOtJ absolute . N..:ilhcr authority no r commercial real ity 5UPPOrts the ncC"Css ity (or 
10 rieid • rule. An arbilration clause must be treated as an indication. to be con­
sidered 1;'~~c!'lh er with the rcst of the CIlntrJCI Jnd rdcv3nt surround ing (acls, 
Alw)ya it will be :I Itfnnf: ind ic:lI i,ln: (l rt..:n . c!l rcci:tllv 141-.(rc there arc r:H,jc~ of 

ITerenl 031io031il)o' or a var iety tlf transactillns whi4.:h rna )' aris~ unde r the C{lntr:.cl . 
It \IIo'ill be the on l~ d~:u indic..ltion. But in some caSes it must , h'c wa)' ""here other 
ind icat ions arc dur. It is nOI necessJ.r~ to c,;press an o pinion as to the C'lrr~ctn ~ ss 
of the result in the T:. ort:.is case: it is the process with which it is necessary to 
disagree. The right rC5ult was 10 be arri ved at by wei,hing the important 
indications in favo ur of S ... edi~h taw aga inst the indication from the arbitration 
claU6C and the d ifferent national ity or the p3rtics. It is necessary to disagree with 
the result in the pre'scnt Co3SC . where cvery indicat ion points so 5trongl), to French 
law, that this law must l overn unless the inference from London arbitration is 
itraistible or conclusin." 

Lord D'PLOCK makes a clear distinction bet",.en the procedural or 
curial sy"em of law (I f a c('unlfY and 'he substantive la w. At p. 603C of 
the rerx"\ft the fo ll()win~ dictum is to be found : 

"""hen parties cnter into 3n agreement which thc)' intend t", Sfve rix to legally 
enforce3ble ri~hts 3nd lilbil ities. thcy must r .t n~C'~"ifUfC' contcmpl3 tc that t"erc 
will be some system of l:\w by reference to which their mutual rights and liabili tiH 
will be dc:tcrmincd. i.e .• the suh~t3ntive or ' ('Impcr' b.w of their :!.~reemcnt; and 
al!.O th.lt the procedure by .... h ieh d i ~rllte! .. hnut their right! I\nd li.lbili lies will 
be re~ol\· ed will 31so be regu lated by some sY"tem or law. i.e .. the curial law 
of thcir a,reement." 

At 1'. I><J.lC he is rcpMtcd '0 have ':lid: 
" My Lords. it is ponible ror p3fties to a c~ ntrad to choose one system of law 

u the proper taw of their cont rac t and a d ifferen t s~' stem of law as the curi ll 
,~W. Although they rna )' want the ir mu tu.J.1 rights and obligat ions under the contract 

be ascertained by reference to the system of law or a coun try with which the 
tr:lnsactio n has some close and re.ll connection. they may nonetheless consider 
thaI the arbi tral proccdure adopted in some other country. or the high reputation 
and commen:i31 e'J'Cr ti~c of :lrbitr:lIor, 3\.libblc there. m3kcs the curial law of 
that country prefenble tv the curial law or the country v. hose system or 1aw 
they ha,,·c chosen :at the proper law." 

At the sa me pa~c. G·H. Lord D,p, IV"K said: 
"'Where the only upreu choice ('If law in a cont(3ct is th:lt or curial law, 

relulting trom the incl u~ i on in the conlr:u:t of :II ",rovi .. i"n for art1 il rat ion in a 
p3rttcula r coun tf'). an inten tion of the p.J(tles hI c'(crci\c their right also 10 ChilOSC 
the prorxr law I1 f thc c ~ mtract and. jf so. Ihe prorcr b w ..... hu..: h (hey h:lve chcl~cn . 
can only he deduced by i mr"l i~· :ltill n rnlm "h:11 Ihc)' ha"'e e ltprc<;~I )' a~rccd and 
the circum~t:tncn in and in n:b tiun t('l wh i,,'h their ag rccrmcnt wa~ "'3dC'. The rOiet 
that they have c.tf'T'enly chosen tn suhmit thcir disputc! under the 4.:0 ntract fo a 
parttcul;u arbilral forum of itself l ivcs ri5e 10 .a sfron, inference that t" cy 
intcnded thlt their mutual ",hIS and obl ig3 tions under the contract should be 
determined b)' rderence 10 Ihe domestic Jawor the country in \IIohicn the arb itr31ion 
takes place, since this is the law with whtch arb itrators sitt ing the re may be 
IUpposed to be moat familiar. But th is is In inference only. It may be destroyed 
by ial_ 10 ,he c:onlrary 10 ... drawn from Olbc. <'pro" """iaiono of Ibo 
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V.81.14 NEW YORK CONVENTION 

contract o r re lcvanl ,,-urrounding circum,tanC'C, . and th~ in(crenC'e~ may be !l0 

compcll inc: as to lead tu the idcntdicatiun nf an\lt her system oIlallt .hk.:h the parties 
must h:w e intended to be the proJ"ICr law of the contract: ' 

It was held. fi nally. by Lllrd DIPI ,"' K Ihat strong as the impli"a tilln may 
be th3t thl! arbitr3t ion d 'lu!'oC was intc:nded 10 o perdte as a {;hoil.'e oC pro per 
law as di.)l in{;t fro m cu ri;.tllaw it ran be rebutted as o ther implicalions of 
inh:nt kln I.'an be: re- bUlled . It is not a positi,·c rule o f law which is indepen. 
dent of the intent ions nf the parties. In the case undc.:r consideration he 
was sati,fied that the inrerence had t.:cn rebuttcd . 

(n the preS(!nt ca~e no inrercnt:e can he drawn that the parties selected 
Engl i'\h law as the pro per hlW of the Clmt ral.' t. Othcr than ag reeing: upon 
:In arbitr;d trj~lInal in L('IOcinn , the rc i ~ no real or dtl~e cnnncrt inn with 
Eng la nd . The part ies are n ll l dl)mil..' ikd thac: the brokers ha\ t,! thdr 
llllk c:s in Canada and thl! L1n ih:d Stat\!S resp\!~li\'dy: the purt: ha .)e price 
was te> have been pa id in America " currency in Japan a nd the purchased 
good s were te> h3'e been sh irred rrc>m SOUlh Arr ica to Japan . It seems 
thal in the prc:scnt c .. ~ ntl t c"cn Ih\! c.:urial law o( England applit."d (save 
to a limitd e<lent l. beca use the F.I.S. has its o"n proccdural rules. The 
limited e"ent rebles to Ihe dlallong" o r arhitrat"". Article 5 of the F.I.S. 
arbitmtkln pr~~edll rc ruks ('I r t hl! Inlcrn:ll i,lnal Seed Trad l! prnvid es: 

.... An :lrbi tr.Ho r can be challenged u n~C' r the law of the country in .. hich the 
3rbitr:lIion is 1ll he held. 

2. If :I. part)' wishes to challen,e an a rb itrator, he mu~t as soon as po~nible 
address in writ ing a rC3,oned request to the comr'letent arbitration chamber. 

3. The deci .. i!':1 ;' ''i h l whether the challen~ is jU'ilificd ~ halJ be gi ... en after con· 
sident ion o( the rea:mns b)' the arbitration chamber. 

4. If the c:h:.llenge is 3cccpted. the party who h:ld nomi n3ted the ch:t1lenaed 
arbit ra tor sh311 nominale:l new arbi trato r with in 15 ,"" od .. ing dOl)' after the 
challenge has been accepted." 

S..1 .. e: for this one in::::. tancc, I ca n lind noth ing in the "Rules and Usages 
for the Internatio nal Trad e in Hcrhagc Seeds ' no r in the proced ural rules 
refe rred tll a bn \'e wh ich ind icatl!s that the Jaw o f the country where the 
arbitration is Iteld wo uld be Ihe law o r the cont rac t o r. which is • com­
pletely ditTorent considerdtion. that the partics submitted to the jurisdic· 
tion of Ihe COllrts "f that country. See Dicey and Morris. op. cit .. pp. 181 
and 99Q ( n. 92); Cheshire. rri l"Clte Intanariorwl LAw. pp. X3 (n. 9). 635 
(n. 6) a nd (HI (n. 6); Dillin" l.td . v. (;ill/lall & c", (AllItralia ) (Pty.) 
Ltd .. (IQ6X) 2 L1oyd ' s Rep. }9.\; Mat",r and S"hu \'. Pllblic Trwtct. 
(I95~) 3 D.L.R. 399. Clause I or lite r" rmer sct of rules ml kes prmision 
fo r a sale (l r ({'ntr-Ict o f sa lc o f seeds fllr sowing purposes to incorporate 
"these F.1.S. rules (,' r the international (rade" as tt!rms und conditions of 
such sale and further pro,idcs that Ihcse ru lcs. when <0 "mbNlieJ. shall 
apply in their ('ntirelY unless Circdtk· \\< ritt~n e Xl.:ept itln ~ arc c,<pres~cd in 
the con tr:t l.' t. Clau(,c J I makcCi pnwj , jclO fll r the I.·pmp/cti lln .lnd cC'lnfi rma· 
tion of a tran ~al.: li0t"1 . Ol her l.' IJu 'i~ 'i rC~lJl ;tle salt.·s slIhjcct tt l import j c;(port 
perm its and conta in rules p rov iding for quantity. qu~lity , analysis, ~aJcs 
by sample or type ,a mpic. "tics suhj""t 10 cr"p (art. VIII . whkh is reo 
ferred to in the arbitral award) . shi pping inmuctions. notification or 
shipment. time of shipment. f ·; nerol trading terms. insurance. packing. 
time limits. hu lidays. statutory rcoulati"ns. documents to be presented. 
p"yment (the m""t important provision bein! thai the lerms of payment 
sbaU be specified in tbe contract), default of shipment or shipping autruc-
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tiC'ns. fcJrcc mujrurt'. compcn~ation (induding a pro\"l)lon that against 
Ihe assessmenl by Ihe claimanl Ihe defaulting part) has Ihe righl 10 de­
mand Ihallhe agreed arbilrali" n body Mxc< Ihe am. ,unl or Ihe da m.gesl, 
quality checks. comrlaints ()n qU.Jlily a'p:cts , a~e~mt.~1 C'f damagts in 
c\-cry case of inferiority and expiry of the ,:ontracl in the e\cnl of its co:· 
maining unfulfilled . Artkle XXVI m;'lkes provisi\lO for arbitratiun. Clau:,e 
~ under Ihis arlicle provides Ihal ·,11 diITcren<cs, e,en ir only " ne or Ine 
parties declares that there is a dillerence between the two parties. arising 
from a transaction c('neluded o r sta rted "under these rules" must be 
settled by arhitratiC'n and n~l t h~ law. ,Ind subiec t to any ~pccial written 
agn .. "C'mcnl t tl the l'llntrary the F.I.S. arbilra lh.:'10 procedure rules 'ft~rc ex· 

• .sly maul.! applicahh:. Artk'lc I "f Ihc,t! rulc:!' prc"idt!s that in c;'.I\,:h C('Iun 4 

114' arbitration !\hall lJlo..c pl.u:~ lI nJ~r tht: control Ilf the appropriah: na lion.1I 
member a~~l"iati("n t'f thl.! F.I.S . ;lnd this .. ~!'O\.iati()n may l:harg.: an ;'lrbi 4 

Irati('lfl ~ .. hambcr ", ilh Ihl! or1;~lO bat i \'n of tht! :.trhi! ration ca' es Clr it may 
organise them il sdf. If it org.anic;c:::. arhi lrati(' n~ itself it is l"an ... idc roo und er 
the rules an arhilratit'n dlamhcr. Each memrcr asscxi:lt i0n !lhalJ infl1 rm 
the gl...'T'Icral sc~n:lariat "f thl! F. I.S. {,f the n:..mc and address of the arbitra­
lion l"hamber \Aohi~h it ha ' dcsign:Jtcd In cond uct arbitr:atians in its t:ountry 
in 3ccordan\,·t: 'tIIo ilh the rules <.IncJ uC>:J~cs uf the "".1.5. and the rules of pro· 
ccdure. Each member ;( 'lo sodat i,'n sh;1I1 draw up a list o f arbitrators in 
its country. These must t'lc prl' prictors. directors. managers or authurised 
representatives of firms which are members of the said assexiation. The 
lisl or arbitrators of each country shall be sent 10 Ihe general secrelarial 
of Ihe F.r.S . .. nd communicated hy Ihe lauer 10 al1lhe olher member asso­
ciations. 

In tc!rms of artkle ::! appl ica tjtms (nr arbitratiun . as well as a ll other cor .. 
respondl!nce com:crn ing the arhitratilln. must be prepared in seven copies 
and must be senl by rogi 'lered r o' t 10 the arbitral ion chamber of the 
sel1er's counlry Iclause I) . If Ihere is in the sellers country no nalional 
associali" n afli lbled to the 1'.1.5._ Ihe applicalion ro r arbitralion mUSI be 

•
-1d resscd 10 Ihe eeneral <enelarv of F. I.S. ",he' shal1 indicale a Ihird 

Llnlry who!'e nat illnai a5~oc ialion IS an,IIatcd to the F.I.S ...... here the 
arhitrali,'n shal1lOkc place (cJau<c~). 

Ac; appcar~ frum all Ih : allcgJtit'l1s s lll1lmari ~ed aho\'c. the rcsr ~nd~nt 
a,'crs that Lond ",n y"a!\ in terms of Ihi ... dallM.~ indkated as the scal of the 
arbitration. It is ob\ious. h,)w\!\'er. that in this rl!g:a rd the averment of the 
appellant read with thl! h.: rms of the! contract. is co rrect. ",·il. that London 
was agreed upnn in the crmtracl. Artil'lc 3 makes pro vision (a r a deposit 10 
be paid and ar ticle'; fl'r the " ominat iun nf the arhilr<Jt0T!'. Article 5 dl!aling 
wilh Ihe challenge o r arhi"al"". has been «rerred 10 abo'e. Article 6 pre­
<Gibes Ihe prp"ed llrc 10 he r" lIowed wilh regard 10 nOlif)inS Ill<: parties, 
inviting the pilrlies to attend, the nature of the he .... rinf! - whether oral o r 
not - and the responsibility tu dr.Jw up the award. the number of sessions 
to be "old, Ihe ,ummoning or w,lncsses o r experts, Ihe discussions of the 
d ispule, and finally it is prC'Vid<d: 

"11. Any judicial (unction which the arbitrato" are not authorised to perform 
mual be canicd out by a comretenl coun of law:· 

What i. signiMcant .bout Ihis rule is thaI il docs not require Ihe judic",1 
function 10 be carried OUI by • coun of law of the counlry where the arbi-

4 cet.. 52) La 
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V.B1.1S NEW YORK CONVENTION 

lration is held . 
Ani,1e 7 provides fllT Ihe parlies 10 allend peT>onally or 10 be repre· 

sentcd and to put fn rward furrher c'pianations of their case. and article 8 
(or the :lwaru t tl }'le givCT1 on thl! basis of available d \.~umcnts if the parties 
d" nOI ""mply wil h requesls ~y Ihe arbilTal"TS fo r furlher explanalions. 
Article 9 deals wilh eounlerclaims and article 10 wilh wilhdrawal of Ihe 
arbilTillion and sClllcmen!. C lause I of article II provides for Ihe arbilra­
tion award as follows: 
"The arbitratOr! shan make their award to the best of their knowledge and bel ief 
in accordance ""ilh the ru les and u!.agcs or the F.I .S. and other condition. which 
ma y ba\e been ag reed b)' the p3nic:s to the contract and without favour to either 
party:· 

('Ia U'\.·~ 6. 7 ;lnd R o( :1 rt ide I I are tn the fo l1nwint! effect: 
"6. The :lrhitralors sh:'lll dr:aw up the 3w3rd in such 3 ~·a ." that it compl in with 

the: provili ions of the Conven tions of Geneva and New York. (cr. Anne:t. I 
.nd II ). 

1. Arbitra tion awards wh ich have nol been the subject or a ppeal and appeal 
awards arc leplly binding o n the panics and an: en(orceable. 

8. The arb il r3tOrl sh:lll m3L.e: their a""'ard in at least f\\'e lIigncd cOl"ice. The 
arbit rat ion chamber shall send a~ s('lon 35 possible one co py by rcgillered 
letler h) cloch "r tne panics and aho (0 the general secretary or the F.I .S. 
Onc cnpy shall be used to sa lidy the legal requ ircments o( thc country where 
the arbitration hJS been held. another copy staying in the files oC the 
arb itration ch3mbcr," 

\Vllat is mcant by satisfying the kgiJl requirements of the I:ountry where 
Ihe arbilT"li"n has ncen held. is diflicuh I" delermine. Various counlTies 
may hay\! diffe rent requirements. This pnwish .. 'n is. in any eycnt, so gene· 
ral in terms that it \.'annot be sa id to '.'arrant an in(crl.!nce th3t the sub· 
sianli,c law of Ihal counlry ,hould be Ihe law o f Ihe <onlraet or Ihal Ihe 
partics ha\e submitted to the juri!'odil'ton o ( that country. Certain countries 
may have formal rcquirements as. fo r instance. the registration. for statis· 
lie"' or o lher purp('O«s. of all Ihe a rbilrations held in Ihat counlTy. 

Article 12 provides Ihal each p-.rty may lodge an appeal add ressed 10 
Iho general sc"Crelary of F .I.S. subjeel 10 Ihe furn ishing of securily. In 
lerms " f arlido 13 Ihe general secrelary o f F.I.S. shall charge a nalional 
assllcialion "lIilialed 10 Ihe F .I.S. with Ihe heOTing of Ihe appeal. This 
associati,'n may not he the association of the appclbnt's or the respon· 
dcnt'~ coun try or o f the country where the a rbitration of the first inc;;tance 
has been heard . The appeal shall be heard by at leasl Ihree a rbi lralors 
designaled by Ihe arbilTalion chamber dealing wilh Ihe easc. The arbilra­
tors whl> have been arbitralo rs in Ihe fiT't inslanee shall nol be appeal 
arbilral,,". Thi. appeal is virlually a rc·he-.ring because clause 5 of article 
13 ",r(wid..:,,: 
"As well :liS the provisions o( th is article . 3r1icl~ :5 10 1 t of these rulcs arc similarly 
:applicabh.:." 

The appeal may. Iherefore. be heard in a counlry olher than Ihe eounlry 
in 'tIIhi..:h the .trbit ratio n waS held . The fact that ankles 5·11 apply mutut;l 
m ilium/is co the appc;il means. in my view. that the curial law of the 
eounlTY in which Ihe appeal is heard. shall apply. The fact Ihat Ihe appeal 
may be heard in a differenl e"unlry leads 10 Ihe inescapable inference lhat 
the parli", to Ihe e('Onlraet did not submit 10 Ihe jurisdiclion oi Ihe country 
where Ihe arbilralion of first in'la/Ice was held. 

Article 14 prescribes the manner in which all appeal award is to be 

. ,gap; . ~, _.few a ,aALk l £ • 
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NATIONAL JUDICIAL DECISIONS V.81.17 

publish<'<l . Articles IS. 16 and 17 contain pro\'isions relat i n ~ to arbitra· 
ticm CO:.1S . In terms of :Hti..:lt.! I ~ default by the p..1rty agai nst whom an 
awaro has b<'en made to fulfil his obJioations sha ll be c irculat,'<l a n",,,.,, 
member asscx: iations. Artid\! I~ pro \:idcs ror the rllle ). )ubje~t to a~y 
special writtcn agreement. to be binding on a ll p:lrties " nd art icle 20 is a 
(lJ,use indemnih inl! the arhirration chamber. the arbitrators. the member 
associatit.l~s and th~ general secretary 0r the F.I.S. from liJbili ty It l .... ards 
the parties for any damage whalsccH~r arisin:.; from the appli .... ation of the 
rules. 

The FI.S. rules and usages for the Intemati"nal Trade in Herbage 
~s were ad"pted in Brus",,1s "n 3 June 1~70 . The F.I.S . procedu re rules 
fo r the International Sc..:d Trade were adopted in New Y\)rk on 29 
~1.Jv IlJo:o( , Ann~',,-'\J It.' lhl.! Ia U\!T "~l of rules. in the btl( l ~d..:t mil-de avail· 
a.bl~ to the ('~' urt . ,I re c~rtain impo rtant pro \'isi<,ns or the ("o rl\ ~ntions 
of G~IIl.'\'3 and I\c:w York, ACI.:I,)rdinc tn th~ ~~kkts made ;naibble to 

•

us the Gene,,:.! C'~ln \cntil," is datc:d 1~27 and the Ncw York C0n\cntion 
\C9. South Arrka has now acc('dcd III the New York Con\enti{'n, See 

L ernm~nl S (nice 102!,{ dat~ 18 J unt! 19i6. According to this no tice 
the Con-.nti ,' n is dated 10 June I~S~ . Bo th the FI.S. rules and the F.I.S. 
pro.:odure rules arc therefn re of later date than the two cunyentions. The 
Rerublic <,f South Africa ..... as not a ,igna lOry to either convention and the 
c0n\'cntil' ns ha"'c not hc:c:n s pecifically included in the contract entered 
into bet ..... een the parties . NN h"'e they. on the o ther hand. hccn speci­
cally excluded . The>. <',,,,\,ent ions have the etrec!. in my view. o f stabi­
lising anu standardising: internat ional trade practice among the signatories 
thereto. It can ,,,fely he inferred. I th ink. that the draftsmen of the 
rules and the pr\' ·l.-durc rules m:.tdc certa in that these rules wo uld no t 
only not be in conttic t wi th those conventions but that they woulu. in fac t. 
be consistent with thl.!'nl . In my "iew. thercf(lre. one ma y look at these can· 
\'entions in interpreting: the rules , f need not go into gre-.1t detail. Su nice 
it to say that these ct'n"'cndnns make it clear that. generally speaking. the 
curial law of the cuunt ry where the arbitration i. held. applies. but that 
enfo rcement and rccC'tgnition of an arbitral awa rd may be sought in a 
country ot her th,ln that in which the award wa s made, 

Tn the prcscnt mailer no t Much law was involved . It was a simple matte r 
of calculating damages. The method o f determinat ion o f the damages 

• appl iL'<l by the arbitra to rs i, c"",istent ,: ith South African law. and in 
; absence or any indilo.:ation 10 the contrary it must be deemed . in my 

"iew, to be c0nsistenl with private inl~rna tionaJ law as recognised. not 
,,"Iy by the signatOries to the twO conventions rcfered to. but also by 
South A(:-ican bw. 

s SLO 

\Vhether Ihe aroitratinn tribuna l meant til apply South Arrican h.t W does 
nnl aJ"pcar. Regard ~ing had to the t \,! rms or Ihe cont rac t and the sur· 
r(,und ing: circum'tan l..' clO au verted to aoo\c. I am convincoo. however. 
that the part ies ne,,"cr intended Engl ish !-'ubstant ivc law 1<l be the pro per 
law of the t.:<'otract. That being so, it r,,!lows. in my view. that they never 
in tended tu s(."'t: k recognitinn anJ enrorcement in a n Englbh Court. Had 
the part"" contemphted that. they would. in my vi~w. expressly have 
submitted to the jurisdiction of the English Coun. It is likely that if the 
present appellant had sought recognition and enforcement of the arbitral 

EO&! ! a' , 
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V,81,18 NEW YORK CONVENTION 

award in an Fngli:-.h Court. su,,"h Court """uld hlve dL~lined to entertain 
the applil':ltil.m on the cruund that it had nu iurisdiction bo:all~e then! was 
no c:\plil.:i r ~ubm[ssion- to the jurisd it.:tion or the Court. and tha! nei ther 
of Ihe parties could be s;lid 10 be resident or domicih:d Ihere (in olher 
words. they are pt'r('{!ri,,;l. :,md bt.'\:ausc the (('ntract wa s not made there 
('I T m;,de through an :It!cnt trading 1,' ( res iding thert!. See Dkey and \'orris. 
The Ca" fliet of I.(/\\'s, ~Ih eJ " al pp, 17X·9, 

!lUI e"rl1 if Ihe Fn~l i>h Courl did ha\'e juris<iiclilln and Iho applil'.nl 
s,'ught to ha\e the Englbh (\' urt'~ "rdcr rcc..' ('Ifni ,ing the L,'nJ~". \ arhirral 
~t\~ard rCl'l':.:niscd and cnfClrn-d in this country. ;i S\,.l Ulh Arrit.:an (" J urt 
may take! up the duitudl! that. aCI.:,'rd i l1~ til prinl"iriC' ... llf p:-i\;ttl: inll!'rna­
til)nal l..tw rt:",' o~ni!'ro..:d in Sl'lIth Afrka. th..: Eng lb.h ('l.'urt h:I!rI Ill' juri:o-dil.:­
li",n anu it rn~ l y refuSe! h) r.:nf (' r\,.'~ a jud:n1l.:nl (, f the lngli:-h <. 'nun ht:rc: , 
SCI! /lOfll/ll,.'1r of f' i llJhllry P,·fl11.:I,,'m I II\'('j1111('II' /i lld.lim.: S~ )('i(,/,\ v, 
VI 11:"' , I QIO N ,P,D, ~tl~ . The ~asc llf Sinjar Gllr.J,\cJ/ '" I ); t' i<o jtlh 0/ 
f'uriJI. ,'re , I ~ ~~ A,C, 1>70, rderr.'(f Il' "ilh appro\'al by Dm f ,WU,Sl)S. 
A) ,P" is slill gUIld"'"" See IJia,r ,mJ "'" rri" , "P, cit" pp, QQ5 ,~ : Cheshire, 
I'r;\'(J/t' In f"fllcJfimw/ Law. ~th C'd .. p, (I ] ) , \Vhat illllnws i~ a portipn of the 
,lictllm from the FlIrid~t1te c~.sc qll otcJ hy Drl\ · l: - \\'II .~ I~ . A.J .P, at p, 
~()S ll f the: rr-port of thc 8 0f(l W.,: h III Fiml>rlfY c;,s !'> I." : 
" :;) 3. personJ.1 3ctiun to . 'hkh none ,,( Ihc~c C31150C'': II( jur iow:! iction arr1y , :l decree 
pronnulH;ed in u ,"'~c nfl'," by a ( ll rci g" COUr!. 10 Ihe Juri,J :ct il' " _'( .... hich the: 
ddcmb nt hJ. not in :lny wa)' 1ut-:1: illc:d h i m~c:lf. i5 b} inte rr.J ~il' n31 lilw 3n 
at'lsl ,I ule nullil\,. He i" un der no ('I hliJ,!3l i. ln t1 r :In \ ~ in d t,l (1be, II; :.Ind it must 
bc rcp rdcu 3S '3 mere null itv h) the Clll1r1, C"( I:\cr): nat i,'n e,cert "hen :lulhoriscd 
by spcci3.llucai !r.!l i1Ialion i:1lhc counlr} or the forum b) -",l1 k h it ... ·as prIJnoun::ed ," 
St."\! al 'l) /)c A'tlum io;(' Vt'I/I/Oof.\C);'1f> AJiIlft'.l: \' . Von C('rlueJr, 1l)5X II) 
SA 13 IT)' 

The !:I tate l, f the law a:, c.xprcsscd in the B"rnu l..'h III I'1I1.linlln' and the 
f'uridAtl/f I.:a~", ,wpm, rnav be the rea",,,n \o\h\' it '""o s found no:..css.:Jn to 
~i1a ,t thc Rc~iprtli.'al Enf~rcemcnt nf ('i\il jud!:!n1c:nt~ Al't, ~ or 1~<>6 . 
The Jatl: t' f Ihe f.:()mm~nl.:ement of this Act h:t). -howc'ocr. not been pro-­
c1aiml.-d and it i~, therefore. not in forf.:c yet. 

The resp"ndt.:nt d<'Cs not t..tke up the Olttitudc Ihat. a :-. a nutler of sub· 
jCl.li\c int~nr itln , it ~uhm i t1C'd It~ Ihl.! juri~i":linn of Ihe English Courts, 
As appears fmm tht: al lida \it of H .... ndri"- AnJrie" Guu,",,!'ro it rr.:li l!!Io on thl! 
law in a ~S4.." rt i n ~ Ihal om:e, in term " of the F 1.5. arbitrat ion rull.: .. ". it has 
been "'",fully d."idcJ Ihal lhe "rbilr"lion ,hould lake place in a counlry 
nlhor Ihan Ihe Republ ic "f SI' ulh Africa Ihe app.:!l"nl (applicanl" 4IW). 

if it wishl-d ttl make ~ lh:h award an tlftJt'r ('If COllrt . mu!'>t pcrforLe Jo 50 
in the !.:ounTry \4 hert.: !ooiKh arhilralPn W:I' hl" ld , and t It there: i ... m' pm-

1,,' I,."l1 u r\! in 1..1\01. f.\ r llIa~jn.:: .:- u,,:h ..t (11 ;'c igll :I r r :lr,dilln ,t wa rd an orc.kr or 
rhi'i ( \'ur l. This i ... as I h;'l\\! l'ndca\\lur..:J t,. "' /ww. :10 crnlOCt'U!!. \iew. 
I'ltl! IXHl i\!s rnll!lt h.lve inll"fld",'u th~ l.'(mlraU f l''I he Cflrorf.:c~b lt! and . in 
my "iew. the unly prnpcr l'\1Ur!rlC tu aJllpt in the f'lre .. en t C;'l'.C W,t S (or the 
app. !Ian: as daimant to seck rl~ogn ilion of the award in the Court to 
which the. re:,pondrnt as ddendant \'<4.5 amenahle Cuetor St'tjUilllf forum 
rt'i) , 

On beh.Jr of Ihe appellant il was submined Ihal Ihe cases or SIN'" If, 
S"". v, Z"ckM. 1910 CP,D, 6HX; L"";UIIf v, ~h'~Iw"'1<,". 1921 W,LD, 
53; O·CUft1ll)f·Haroid v, V;;ss" alld AlIOrh~r. 1939 CP,D, 492. were 
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NATIONAL JUDICIAL DECISIONS V.81.19 

wrongly decided . In support of this c"ntention we "cre. referred to the 
followin~ uhiter dictllm of IN"ES, c.J .. at pp, 3Q5·390 In the maHcr of 
Bvthu"~ Reir:. Ko-ap"rwieu'f! LdndboL/w V('rl!~n;Ring. 192~ A .D. 3ql : 
"It is clear thai whcn the pGnio have agreed to submit a dispute to arbitration. 
the ubli,atil1O to abid-: by the due dl!ci~illn ur the arbitrator5 is one which can 
be cnf,.m:ed in a ClJurt or law. Thaf foll ows from the natufe and 6COpe ll( the 
~lI!:rC'c:mc:nt . . -'nd there is author ll'" fM the pro p~'si(ion that the award ma), be 
ftndcrcd ueC"tltablc I;\v An Clrdcr \~f Court," 

Other authMitics rdered to were Vael. Cumin . ad Pundtctas. ~ , 8 , 23. 
and Huber. II""J."da("~-,, Rl!r"h(J~"fert lint , 4.11. 17. 

In O'CCflfnor.llardlis ca"c: rhe 'Ca re C~urt was mewed tn appoint an 
arbitrahlf for the plTrpt'\~es llf :1Il arhitrali~\O to he held in th· ... Trans,""al 
under the Trans\aa l Ordin :!nl.:c. ~.J \It· 140.l. ill \"h ich "(\'lIrt" was dc/ineJ 
as the Surrcmc: (\lurt llf the: Tr~Hlo;' · iI.d . In this rc.:g il rd HOwl: .... J .• said: 
··r do nOl h)rrl .:lny of those C''lurts. nor 3m I in ~ny W3 Y a succcssur 10 those 
COUrti. and it s\! (nl! tl) m~ thcrc:fu rc .hat thc jurisdiction ~rccjJ.J1) ~i\cn by p:lra. 8 
o r that Ordin.nce is not gi\Cn III me but unly to line of tho~ Transvaal Co urt!> . 
It is. I think . c1ur thai ~r.ccific pcrrnrmancc cannol be obtained in commu n law 
of an agreement 10 refer to arbitration: " 

'The last sentence in the quot"tion above is relied "" by the respondent. 
But. in my vi~w. it does not assist the rcsp(lndenL In the first instam:e the 
jurisdiction conferred to appoint an arhitrato r seems to me to rda tc to 
curial law only. and. ,e.:ond ly, tc' h"ld that spec ific performance cann"t 
be obtained in commo n Ia ..... of an agreemcnt If" re fer to i1rbitr~ltic,," is 
completely difforent frc'm ho lding that the ('apc Court did not ha \'e juris. 
diction h.' rC\:ogniSl! and mfC'rce an arhitral award. 

It may he that in S/nlur's case tOtl na rrow a \·iew W 3!\ (:I ken by theC"ape 
(\'lUn and that it , ht' uld holve de ..... iJed . hcl .. auIi;c!' the defendant was. by vir­
tue ~,r the af.rcemcnt. arn~nahlL to it ... jur isdktion. that it direct Jpproac h 
to it f0 r the rCl:t1gniti\lO \' f the arbitral award m:I(Jc in the Tran:-vaal was 
ih C'rder. I du n0t deem it nc\."essa ry to decide th is po int bccauo;c that C'ase 
is distinguishahlc ' In the ,",a ~ is tlwt in that c:.t~e the Tran l\ \·a :d ('0Urt h:.td 
jurisdictiC'n. which the EngliSh Cl1UrtS in the prescnt ca5e have not. 

The parties must ha"e intended the arhitral award t" be effective. In 
Slotar's case it wuld ha,e he",n elTecti,e if the Transvaal C" ur! had been 
JPproached first for rocognition "f the award and if. thereafter. the Cape 
Court was appr(~aebC'd t'x cOl1lililfe n r ('X 1/(~C't'SJ ilaU. for recognition and 
enforcement "f the Tran svaal judgment Conversely. in the /J()mll~h of 
Finshury elSC. the pli.linlitT should have instituted action directly against 
the defendanl in the Natal ("ourt hccause that \ t'urt. as the forum rt'; , 
al\,ne had juriMJil.:li\' n and n'tdd dfecti vdy h :l\ ~ enforced any judgment 
oblain~d against the defendant. 

It was I:ontcndt..~ t'n hl"half ~lf th~ rl..· ... rx'nrit'nl thaI. if it was t.'tlrrcctly 
hdd in the l·3ses of SllIli..Ir It:. Son \' . /.u("~o" . \lIf'rtl . ll nu ()'C()mror-lluroid 
v. Vi,ut'r un" Anorhu, .\lIprU , t ha t thl"rl.! i .... nl) pr\x:cdun: at co mmon law 
for lhe enfl1fl:cment Ilf a (orei"!"n arhitral ",ward. this Il.1Cllna in the com ­
mC'" law may well he a ~lin't:r-a s It' .... hy li,~ Lt..'ghlature has now enacted 
the Recogn ition of Foreign Arbitral Awards Acl. 40 of 1977. It was p<linted 
out that the dciinition of " foreign arbitra I award" indud.:s an arbitral 
award made outside the Republic. without specifying the type of award 
made. " is lrue thaI tbe delinition would seem to include all arbitral 
~",uds made ouuide the Republic. including one of the nature of the pre-
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sent award wh ic h is. as I ha\'e found . subject to the jurilOdict ion o f the 
S\luth African C"l'urts and c.lp<.Ible o f immed iate recO'.;nition and enforce .. 
men t here. It may be askc:d why such award was included if it was not 
neces.'ary to make statutll ry provision (or its direct enforcement and n: .. 
({'Ignition in the Repuhl k . There is som e (nrce in this cnnsiderat ion. but. on 
the o ther hand. it might have been fo und necessary to pass the Act after the 
a~cession o r the Republic to the New York Convention. to conrer juris· 
diction on the C" UrlS which they did not o therwise possess. by making 
prnvision for the direct recngniti(1;'l and en(orce-ment of a rbi tra l awards 
and to enjoy reciprocity. cr. the situat i" n rel" ting to the Foreign Judgments 
f RC\: iproca l Enror~ement) A~t. 1933. "r tho Un itc:d Kingdom. Sec 
C"~s"irt. "r. cir .. pp. f,(,7 -n7~: lJiay ,.,,,1 Mor.-;.' . nr . cir .. pp. 1050-1055. 
The greater includ es the Ic~ser and once: it \I. as decided to make statutory 
provision (or the recognition and enforcement of fCt rcign awards. there 
"':3S no necessity to e .. clude the Iype of fore ign a rbi tral award in question. 

A ct 40 of 1977 was relic:d upon by counsel for the r"'pondent in another 
respect, That was in an!)Wer to an alternative argument advanced on be· 
half o r the appellant which was that. apa rt from the common law. the 
alAa rd made against the respond.:nt is an award within the mean ing of 
sec. 31 or the Arbitrati,'n Act. 42 u f 1965. and that the Cuurt below therc· 
(l.'re had jurbdkli"1n to make the award an orda o ( Court in terms of 
sec. ;1 1 f I ). It was submined tha t the reasonin~ of K~ ••. J .• in Dulmia 
Celll':lIr Ltd. \'. N"riollu/ 8<1,," "/ Pu"i.w"". (19751 I Q.8. 9 a t pp. 20-23. 
in .. Iat io n to the Lniled Kingdom Arbitrati"n Act. 1950. is equally appl i· 
fo.:'able to our Arbitr..at il>n '\1..'1 ... 2 of PU.S. In an~wc:r to this argument 
coun sel ror the respond ent contended thot. if counscl fl)r the appellant 
was ~iJrrC'Ct in contending that the Arbitration Afo.:'t permits the enfo rce .. 
ment \I f the award in qUL"Slion . the provisions of the Recognit ion and 
Enr",cement o r Fore ign Arbitral Awards "ct. 1977. wo uld be redundant 
In \ 'il.!w of my (onclusion cxprc"'iscd aruvc it is not necessa ry to ~onsidcr 
whether sa:. 3 1 or the Arbitration Act. 1965. is applicable to the arbitral 
award in question. 

The responden t has not appealed against the award made by the arbi· 
trato rs in Ltliluon and ~ul".'h award. ~ubjc:ct to certain defences both in 
'tm and in personam whidl may be available to the respondent. is con .. 
clusive again" the respondent. The derences I havc in mind which may 
be o pen to the r",pondent include: 

(il a defence thilt the arbitrat ors disregarded thc requirements of 
natural justice: 

(ii) "d..:knl·c (hat thc arhitral a ward is repugnant to public policy as 
un dl.!r ~t l"'<i in Sou th Afril.:'a: 

fiii) a ddc:nc,,- t hat th\! :.trhit r;d J\4a ro wa ~ n htained tw fraud . 
See [)irey "".1 Ato"i.'. Of'. cir .. PI'. 1075 · 1077: Ch(·,'hir~. "f' . cir .. p. 676; 
Poililk. Th. S"rrr/r A/rimn l.uw "/ ' " ri,dicrinn. pp. 228·233. cr. thc pro· 
visi"", or sec. 4 o f Act 40 o f 1977. 

Since tho res pondent dnes not rely on any o f thc defences ""umerated 
the award made in London should therefore. for the reasons stated. be 
re<:ognised and enforced by .. competent Court in this country. 

In terms of para. 3 01 the notice of motion interest is ciai",ed at the 
rate 016 per CCltt per annum from 30 August 1973 (the date of tbe awanl) 

\ 

s:e:: __ J¥....! 
- .... .;.;;;jji/I- . ... , ~ . . .... 41St .EX; 

NATIOt 

a t~m"OU nrn,a~ to dah 
of motion. viz. 3 Septer 
of i975. had not been p 
on 10.5.76. Had the Ic.~· 
he would pro bably h. 
annum. In uphold 109 t 

order made by lhc I"" 
Such an o rdcr canno t 
lercst to II per cent r 

The a ppoal succeed · 
order dismissing the ~ 
ordcr is substituted: 

1 lhe a rbitral a' 
. AuguS1. 1973. b< 

is recognized. 
2. Thc responden 

R17 SS3.\3. wtl 

30 August 197: 

3. The respondcn: 

FllAtoI~L1to1. J .• and 
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a t~mpor~ m()'a~ to date of payment . At the date of signature of the notice 
of motion. , ·iz. 3 September 1975. the Pr.,;cribed Rate of Inter.,;t Act. 55 
of 1975. had not been passed . Judgment was d<livered by the Court a qlm 
on 10.5.76. Had the le:!med Judge grantL-d an order recognising the award. 
he would pwbably have granted interest at the rate of 6 per cent per 
annum. In upholding the a rpe-J I we have to substitute an order fur the 
order made by the I~lmcd Judge a '1110 as at the date of the judgment. 
Such an order f.:-::mnot be affected by the increase of the rate of mora in .. 
terest tu I I per cent by G""ernme11l Notice R 1217 dated 16 July 1976. 

The app.:al suc«eds with costs. induding the costs of two counsel. The 
order dismissing the application with costs is sct aside and the following 
order is substituted: 

I. The a rbitral award handed down in London. England . on 30 
August. I Q73. being annexure "GO' to the affidavit of Kinya Ohmori. 
is recognized . 

2. The respondent is ordered to pay to the applicant the sum of 
R 17553. I 3. with inter.,;t at the rate of 6 per cenl per annum as from 
30 August J 973. 10 date of payment. 

3. The respondent is ordered to pay the applicant', coots. 

FIlANItUN. J~ and LE GIIANGE, I., concurred . 
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