ﬁ/zf ___E NATIONAL JUDICIAL DECISIONS v.81.1 E“ <

a. SOUTH AFRICA: SUPREME COURT, TRANSVAAL PROVINCIAL
DIVISION - 16 June 1977 - Benidei Trading Co. Lid.
v. Gowws 4 Gowwa (Pty.) Ltd.*

, Enforcement of a foreign arbitral award - Arbitral
award gim abroad

ViLoes, 1.: The appelfant appeals against thed ismissal, with costs, of
lpph:nl:lun ini the motson Court, Johafinksburg. for an order:
H:m:smg the terms of cortaia, afhitrator’s award handed down
in London, England. on 30 Augusi 1973, being annexure “G™ 1o
the accompanying affidavit of Kirva Ohmori.
Z. For payment of the mm AINR 17 555,13 by the respondent to the
applicant.
3. For payment of ipictest on the sum of R17 555,13 from 30 August
1973 to dale of Wi at the rate of & per ceni per annum,

'. 4. For costs of m

§. For further og 8fernative relief.
During 1972 !h: pppellant fupplicunt @ guna), o Japancse company,
entered into two eoniructs with the rl:"ipnn:l-ml company, which carries on
hmm*f‘ﬁ*ﬁ:nﬂm #s produce. grain and scod merchants. Both con-
tracts wevdepterad mio through brokers. © ere s u copy of a document
I.IIQL'H“ the papers beuring the heading Frank Memec, agriculiural
Wﬂ\ﬁhnl with an address at Monatreal, Canada, This document reflecis
a Spdgract to have been entered inio by the respondent as seller and the
appellant as buver, through the instrumentality of the broker. Frunk
Nemee, of 10 metric ions — approximately 23 046 b of Weeping Love-
grass (erugrosris curvida) seed ai a price of LS. 580 per 100 Ibs. This
document containg the lollowing cryplic conditions: |
“Rulam: F15 |
Arbitraiion: London™
Another document beurs the date |8 December 1972, Iy emanated from

" The original text is reproduced from The South
African Law Reports (1977) 3, 1021 ff.
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¥.81.2 HEW YORE CONVENT ION

the appellunt itsell. 11 retbects a purchase order. Mo, OT3R, which was
addressed to the respondent and which confirmed the contract entered into
through the broker, as lollows

“We confirm cur purchase of the undermentioned goods from you through Br.
Frank Memec, 486 5L John 5., Suite I7, Montreal 125, P.Q. Canada.™

A description then [ullows of the Weeping Lovegrass seed, which cor-
responds (o the description ¢contaned m Frank Memec's document, and
the price is stated 1o be the followmg:

"5 & F. Yolohama per 100 Ibu,
US 8000 US $17.500.

The destination is reflected as Yokohama, Japan, Provision is made for,
pas ment, as follows; i
“Documents agarst paymend through The Slitsd Ranl Lid, -I."Ilpq-nl.mn.,_l_‘mhﬂ
Foreign Dopartment, Gor the account of Honchi branch in Tolya™ \

Under “Remarks™ the shipping documents required are spealfid.

The second contruct was emered into o behalf of the appeilant by
another broker, The Loandin Company Ioe, of Waupun NWsZinsin, on
21 December 1972 for wunother quantity of ten metric why 22000 pounds)
of South African Grown Weeping Lovegrass Eﬂ&u"‘q price of 350 LS,
Funds. per 100 Ibs. C.LF. Nagova. Japan. The terms™ were:

“Drralt with 41 documents pavable on first presenty o7, The Mitsui Bank Lid.,

I:I'pluzlim‘i Center, Forogn Deparimant for ll::nl.ml‘" m:hu bramnch in Tokyo”

The [nllwing conditions appear:? )

“Rules: FIS
Arbitration: F 15, London™ N\

On 22 December 1972 the appeflnt) inder purchaie order Mo, 0747,
confirmed 1the purchase \ .
“al the undermentioned poods T yoid (hrough The Landis Co., Ine, P.O. Box
IES, Waupaca, WL 54081, LS A N
A descripuion of the pood Meguanity and the price then follow, The

BE is
P er Yokohagma, pée 100 lbs. US § 80

LS Siv.so0 }

Both purchasel onders (presumably wlexed) muke provision for the
seller 1o sign §F BRbeing acoepled and confirmed. The one cupy attuched
1o the papefse iz order No. 0747, was sizned on behalf of the respondent.
T.htmiui"u@y Bears no sisnature, But it s common cadsee that Thess docu-
menislrepresent the contracts between the parties. In wiew of the fact that
tgu{brq?'pili's::s were accepled and confirmed by the respondent as seller,
pregumably in this countey (3t is not specified on the contracts where they

weresigned 1. South Alrican biw could be said, in my view. 10 be the lex

| COWTTraCTTg,

Oin 31 Jumwry 1977 the respondent addressedd u letier o Messrs. Frank
Meme:, as follows:

“Referming 1o the above-menticned confract, we reprettably have io peport that
the droughi 0 South Africa W ol eophimuing wilth wich seveniy and destrucinde
effext 1hat the Governmenl was compelled 1o clamp dosn end for the ime bring
Ireere furmher exporiation of ceraim esacmbial pasture seeds, amongsl olher
Levegram!'

From a recent survry i became clear that ithe preseni Lovegraw crops did niot
yiokd saficient sord 10 meet local roquerements and, furthermore. that the sepd
which b svailable i generally of wuh & poor guality that o would in sy eveat
Tod, guslify 1o mest intermstonal oranpe corfcale Mandardn

This unlorunsis sate of affsinn which could only be regarded a3 an &t of Gad

- -- CIE s e T
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NATIONAL JUDICIAL DECISIONS ¥V.Bl.

1 unsloabiedly compleely Bevend our contral, and usder the circumssmces we
re befl with mo altermanve bot 1o suggest cancellation of the above-menuoned
stract. to which your early comment would be appreciated.”

On the same daie the respondent wrote 10 Messrs. Landiz Co., Inc.. of

Wizconsm. L1 5.A. as follows:

The droaght ia Seuwih Africa i will continaing in all severity and with such
desiructive eifect that the Government considercd il pecemaary Lo implement sorme
Fesimciive mesiunes with regard to certan sgriculiural commodities, particularly
patiuTe esde

Fromn & recens sumvey o becomne clear thal cerinin of our siermer cram. smanpl
ey Lerpmma £ 3w oorid serd w3 oy 1 omen teommemeTn and
farthermers L e e Wi @ Bemerme Badase | preern s ef ok 5 oo
gualiey that if could hasdly mest sobk ipternatons! oraape cerhiicate sandandy,
and corsequentdy it =as decided to freere all further exportations of Lovegram
fur 1he 1uime being

This enferiunate stade of affairs, which could only e regarded as an act of Ged,
s mamarally completely beyond owr comtrol, aed under the circumstances we are
compelicd ta sugpest capcellation of contract Mo, ¥9-8436 winh Messm, Benidai fam
ot besst wnisl conditions improve and ) or restriclions are lifeed™ N

The appeitant alicges that the respondent’s failure or refusal o pﬂ['ﬂﬂl

its oblipations under the wo contracts caused the appellantdoyssufier
damages amounting o U5, 527 400 by reason of the .Lmlr]lmﬁ._hmg
compelled (o buy in 20 metric tons of Weeping Lovegrass Mﬂu CTir-

vilad seed at prices higher than those agreed upon by theyparties under the
fwo coniracts. A dispuls arose benigen the partics asg whether the re-

sondent’s failure or refusal to perform its obligations under the teo con-

tracts rendered the respondent liable 1o compensaie 1be-dppellant for such
damnees. The respondent proposed a basis hr-aglglng the dispute but
such propoesal was not acceptable to the :rﬁh{m’hu on 10 April 1973,

notified the r:-.nmdn.:nl by registered 7 khaw it proposed referring the
mati-~r o arbitration in tierms of the EJL rules and usages for the Inier-
nati. ] Trude in Herhape Seeds, asfollows:

“We received yoar Tetter of Hln:hf 1% regarding the cptioned comtracts and
regret 10 learn that you do nof ch our conbeniaon o cvade toaponaibilay For
yous nof-fulfilment of the conizacts, on the pretest of special conditions et forth
m the contract blanks. agaimsg '\"ﬂ&"‘ﬁl must outlice oor viewpoint on the matter
i fallowa

{1} Alibosigh you imist@pef your faflare in illing the said contrasts past besaise
of drooght, we do Aol i/arme lrom a cause beyond youd control. I sach
a sk could be N"E‘!mh“.ﬂ! tirme of eontract, you should have made i clear
enough by imerin e yubject fo crop” i the cortracts. [T &0, we would
have been abie 'hu, contracty with mer customers accordinghy.

2§ You om the imposshility of obizining the export permil, bul &
m an h:nrnm fact 1Badl Souvih Alrican Department of Agriculure have moit
laid amy w oan 19T ctop Al Weemag Lovegrasa Ad you Laow full e,
sewieral sl of the wed have sctwally begn made during Febmary and March
frs bk ihe LS & Bewdes, no spevial clavss af “subjest to caparm permit’
h W R i the cumirscis,

Ql! the percerige of permenation B lower than the comtragied ome, o can
h ted by follewing the formuls msed in F.LE rules |t bas po concem
Il!untur wiih the expori of the seed In fact. we purchased 197] crup of Amenican
Weeping Losegrass of low germunation such aa &0 per ceot and we could clear ihe
need withoul any trouble.

We repoatedly ashed you o exscule the coniraces through Mr. Frank Nemeo
and The Laadia Co. Ing., Bt after all you [aiked 1o live up lo ihe contracts. To be
responsibie [or e coniracia closed with our customery whio have dire need for
ihe seed now, we have been obligaied 1o Bastily purchase anew 3 jom Weepung
Lovegrass without regard o ils price. As o how bigh & prce wy had o pay through

'1
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¥.Bl.4 KEW YORK CONVENTION

Mr. Memec and Mr Landia sgain, you already know from our beter ielegram :':":1
dated Apnl 4 1973, for which you have mot yet replied bow can you compemais
the Beavy loss we suwained, The
Since the tuma of shipmaenl scoordimg B0 the contracl has passed over and it s
wpparent that there b such & differencs between you and ocur views, we have I!II!-'I-I'E
pcirrdingly o mfiarm you that we chall place the matter in the hands ol srbitration i
agzording 1o F LS. rules. We are very sorry 1o have recourse (o this way bal your
aiicide dows pol leave as any choice.™ (2
O 17 April 1973 the respondent replied as follows:
“Both your letier of 10 April and cable of 4 April were received in this office,,
and the reason for not replying thereio soomer than now i because the wnler wi, ¥
away [rom office and none of cur wafl had sufficient knowledge of the subject undey
discamion o reply iheneio.
Furher than what was sfated in our lecier of 19 March, we canne; #ﬂ Erach
encept perhaps adviting you that we had cabled Nemer om March '_f;_w.
Bim that aheir covering of the contracn in question from LS A, Lovepidifstocks
was completely imregular and uited vired and thesr sctiom wore IhErclarn entirely
#t thewr snd your visk mnd responmbdiny! ) )
Something that reafly surproed ul in your better of 10 Aphlw YoGr apparent
diaregard of the ‘special conditiom’ primved on both conwdte, becsuse il thow
conditiony were just to be disregarded ss being of po valoe, shp then would they (Y]
appear on the contracts ui all? Everyihing iy ped, writbenpeplioied on sny contract
forma an imtegral part thereo! and mo section er ‘could just be walved for the
purpose of wusting anybods's ewn perunasl WEW i ] "ﬂg.,"r'u.mlnu
Fact remaimy that we can prove over and over, fragl our own eXpenences §
well as that of several octher Sculh African, milhu our inability o eveculs The
gontracts was directly as a result of the jeverg diought which prevailed in the R
caiamry during the last spring and lun'rrg-!h_ a gt
You are also quite correct in your asydmptich that several shipments of Lovegrass germ
were in fact made from Durban during Febrmry and March. We know all about s
them and we can even el you hew they tame aboud. The fru CONNignmen] waa the |
shipped by a farmer who prous dnder comtract for & eesd merchamt in 1he enper
US & The swecond :hi;-m:r-.% ] Beught and stored n 5 Africa from the and ¢
previow year's cropa by a LES &Jﬁ:h er whn anly gave shippang imtructaons during
1971, The dhird lot was afs ‘Walance of an oeder with the Arpentine which wan
oo late Tor |l1rrtn:un!,M|' 72 and this slue was shkipped duriag 1973, Orker
than ihis ao 1973 iy Lovegrass seed waa shipped away from South Alrica.
'I'h.'l.llh:u.im@__mﬂ:nmmm:ﬂjlymmumﬂlmr
with the matter.we ceriainly cannot step you™
On 27 AE;':] the appellint submitted the dispute with the respondent
to the F 1.5 inlLondon for settlement by arbitration. An arbitration cham-
ber was congtituted in London and the respondent who was duly notified T
of thengritration procecdings nominated one of the three arbitrators for IT."EI
lk.hmg. On 30 August the following award of the arbitration tribunal od
was handed down: o
“United Kingdom Asaciation of the F.I15 the 7
0th August 1971, in
Ciereal Mo, {a
48 Mark Lane.
Londan, ECIR THF
Arbitraton’ Awand,
We the undemigned have been called upen 1o arbitrate in a dispute that has
mrisen berween Beridal Trading Co. Led, of Tolyoe, lapan, and Goows & Cogws b
[Py Ll of Jahanmesburg Sowth Afrea. in mepect of :
Contract Mo, 2-2938 10 Metrss tom Weoeping Lovegram sond dated 151272
Contrast Mo, 194458 10 Meirc tom ‘Wesping Lovegrass seed dated 21,1272
Swiement of Fgoia
Benidsi Trading Co. Lid clsimed srbiraisen sgaird Gowws & Gowss Lid
for their faillure to deliver Weeping Lovegram agaigsi contracts 1-29% Memec
i 154456 Tha Landia Co.. and their claim for pecowery of 5 total of LS 527,400
e e e ————— e N
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HATIONAL JUDICIAL DECISIONS V.81.8 i

baing the sairs cod mvalved in purchasing Amercan seed sgainsi the original
ConLracs.
Diecmion.
The arbiiraton’ dechdon made in favour of Bensdal Trading Co. Lud wn
umanenowu and was mrrived 81 for the following reason:—
Growwn & Gouws Lid were in default =
(1) They funled o delnver Weepng Lovegrass 10 tons Nemec conirao 22290
end 10 tone The Landin Co. contract 394456 r
{2} Mo embarge was placed on the expont of South African Weeping Lovegrass
m onginally cliimed by Gouws & Gouws Lid and they subsequenily )
adrmatied 1hin. >
¥} Drought andd comseguent crop shortage cannol be acoepied 3% & rrasom
Tor failure 10 Tul$l a Sontract. Severe thouwph the drought may have keen,
the ewidence indicates 1hal some sced was in fact hanvested. In the case
ol oabensing Aowsd oor firg the sinustion conld be emviaped shere a Goim-
plete crep in 3 particalar ares could be complotely wiped out. Regardicn
of the above, FL%S rabn include a special parspraph (W11 = Sale Subpect
to Crop . . . designed 1o cater for a situation where the seller [ doubiul
. a1 tov e crop preapects and i Gouws & Gouws had ieros doubiy sbout
the crop af the time of eabering intos the contracty they should have inaiied
in making the tabsm Sabpd o crop’, A
#) &1 ne tme did Gowws & Gouss make any altempt 10 negotiais with Aesidai-
Trading Co. L1d. of 1w tender or thair consideration aither lower germinaling,
seed or seed from an alwrmative source, o, USA, with of sithotdbrise

adyusimeni.
Sward

The arbitrator agree to the claim made by Benidai but they feel that item 2
in he clawm should be slightly meduced as & higher price was pasd\ior a lot with
a permination higher has that called for in the ofginad cdhtrac Y00 per cemt
germanation instead of B3 per comi). Accordingly thi-dem is reduced From
U'S S20000 te LS SIT.JS8HE Thii B calewlated wi(ihe gate of A3 90ahs of
the price paid The towsl dug 1o Benidai is. thersfork. BLS5./525.708.88 with the
expenses of arbiration lor ibe sczaunt of Mewm, Goumi & Gouwa Lid The lesa
and sxpeniea of (he arbitration ane &8 @nder:
Assaeiation [es

£15.00
Amociation ripensa p [ W]
Arbitruton” fess and xpensed 99,29
£122.23
“Signed) B K. Clifiwn )
(Signed) C, R, Coy 1 Arbitrston.”™

/| iSigned) W. 5. Holliwell )
. The ruling rate for the\eablnge of US. doflars into rand on 30 August
1973 (being the date ol The arbitrators” award ) was LS. 5148622 1o the
rand (and for the gxchuhge of Faglish pounds into rand was £0.6006 1o
the rand). \
In its un_ﬂlrkfﬁjmlluhm the respondent takes the following stance :
(@) Indewiesyhur the aprellunt sulfered damages as alleped  [is atnitude
_is\thad) if the uppellant did buy the seeds at the prices siated, it
« \evapluded sailes at i price higher than that prevailing at the relevant
“'&me and failed 1o miizate s damages,
(b)) The arbitration was constituied in London in terms of the F.I1.5
Arbitration Procedure Rules because in the Republic of South
Africa there i no natronal assocution alliliated 1o the F.1LS. Where
this is the position, it B provided by clause 2 of artxle 1 of the
arbitration procedure rules that the general secretary of the F.IS.
shall mdicale a third country whose national sssociation is affiliated

outh Africa
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: . o the F15 where the arhitraticn shall take place. It is in this 2
i context that the arbitration was directed 1o be held in the United w
=B Kingdon, B
(e} It alleges that the arbitrators failed in their duty to decide on two P
maierial aspects which were bmu'ht o their atieniion for decisson [=
by the respondent when filing its submission, viz.: ar.
(i} whether the appellant was not at the relevant tnime al:w B
possessed of stocks of sceds whch it could have uniised w ir
fulfil any other furward orders 10 which it was commirted. gnd
(i) whether, penerally, it had suffered any damages Hhhuhf:t o
In this respect the respondent says: P
T “Having decided ihan raspondent had committed a ﬂ'&r eontracts, th
the arbritraton only concerned themelves with the [acd that)applicant had
beught in seed a1 the price o allegedly dad pnd.»iﬂ woed in elziem a
. slightly because of 3 minor varisiion in the gualdyed the wed so bought.” Pt
(d) Respondent submits that the Court w guiv ba® no jurisdiction o en
make 1he arbitration award un -m'dq, 'ist"ﬁhm for the [ollowing di
reasons: ds
“(a) Applicant bas referred 1o the Aebigpfion procedure rules which, %
according o i, make due peowiaion fur the meeognition and enfonse- b=
ment of fareign arbitration Swardd A reference to these rules will 1o
show thai such recognilion, ‘enforcement in & country ather than
that in which an arbswiilg wward is made, is enly spplicabls where o
the couniry in "h-hll.'l‘h‘-l.h h’lLﬂt pariy iender the srhitralion revdes L
ia & participant eiffer iniie Genevs Convention of 1937 or the New e
York Convent e
(&) Il'.'l'll ehat the E 4 |:|!' South Africa iv pot 3 poriy 10 the Geneva bie
Comven 1927 amd, more specifically neither & party w he
Mew "I artwention of 1999, L)
el I & 3y demv ihat there & ll.'I'l' basis for applicants comention i
n \-rh:.ll' of respondend. agreed thal any arbiiration sward o
m& against resprndent would be capable of recognition and enforoe- pa:
thais homrurable Coard. Oin ithe condrary, | assen 1hai once. off
”rl’wrrm of the F.15. arkitration reley, it has been lawfully decided &7
\ihal ke arbiiration should take place in 3 couniry oiber them the an
ﬁrr-uh[n. of Sowath Africa applicant, if I wiskes o make such 'h.
award an order of Court, must perforce do a0 in the country where ah
such artirmatien was held and that there v pe procedure o0 law for M!
. making wich a foreipn arbitmation award an order of ths honourable e
Coarl.
(&) Should spplicant wek to enforce the srbitration award in England, :T
| &m advoed that respondent wouald be able 1o revs 11 application and
o9 the grounds stated abowe thatl the arburston (sled o sddrea
their minds o the rwe specific guesiions pul before ihem and, in ﬁ:.:
mrtular, Tailed fo eaguire of applicant whether i1 had takem all
reasanable wepa 1A ofder 1o Mmidniale 1he dafmapss allepedly suinlaised. —
fe) T am advsd, Turither, ihal in law i woukd oy be competend Tor thiy -
bonourable Cowrd 1o adpedee on the menti of duch Appowtion, moie e
evpecially a8 ihe wirt of ths hoaourable Courn would have no begal
eflec if ahe epposition af respasdent were sutained snd i by ofdered 1
that the murter be referred back w the arbitration chamber,= lac.
The respondent submits that by reason of the foregoing il s nod obliged “I;;'_
in law 1o pay to the applicant the amount claimed or any other amount T
In its replving affidavit the uppellant (applicant a gue) denies that the e
arbitration was constiluied in Loadon because there is no national asso- nana
ciation affiliated to the F.1.5. in the Republic of South Africa, or that the Ea
arbitration was “direcied™ 1o be held in London in the context of clause T

¥.8l1.8 HEW YORKE CONVENTION
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NATIONAL JUDICIAL DECISIONS V.81.7

2 of article 2 of the arbitration procedure rules. It zavs that the arbitraton
was constituied in London becuuse the partics had agreed that it shoukd be
held in London and because the F.LS. agreed 1o give effect to the ex-
pressed imlention of (e parties that it should be held there. The initials
F.1.5. stand for the Federation [nternationule du Commerce des Semences.
sn internationusl body which poverns, among other things, the dealings
between seed suppliers und purchasers who emanate from dilfercnt coun-
tries.

The Court & gine was not calied upon to deal with the correctness or
otherwise of the arbitral award. Nor are we. The oaly issue beiween the
partics was and still is whether an otherwise legally competent Court in
this country has jurisdiction to forthwith recognise and enforce the arbitral
award made in London. The learned Judge o gro held that the Court bus
no such jurisdiction. He pointed out that the obtaining of recognition for
enforcement of the awards is provided for not in the arbitration proces
dure rules of the F.I.5., but in the provisions of two conventions, known
as the Convention of Geneva, 1927, and the Convention of Mew Yark)
1959, These conventions, the learmed Judge remarked, do not hate day
kegal effect on the present application, becouse South Africa is notha’party
o either convention. \ Vv

The karned Judge said in his judgment: )

“Both partes. in the argements submiiied, seem 1o pet down : Pundameneal
propesition that the recognition and enforcemerd of the ﬂn‘ Couwrt, of an
award made in London. depends really uwpon the contractusl ferma which are
binding oa the parties” )

He referred io the decision in Slorar & Sons veZeckon, 1920 C.P.D. 688,
where it was held by SEami . )., that
“the jumdicion which (hin Coun snercise in Mhm award & rule of Cour,
scems to me derived eiher from 8 provisiod \in/vhe deed of submision by the
partics of from the award having besa e Woder a siatuie having the lome
af law in thn Province and containing a povision that the award may be s made
a rule of Coure™ !
and procesded as follows: o
“Now the spphcant contends thap.il \was intended by the parties that the award
shruld be enforceable and thatthe effercement should be made poasible in South
Afriea by the grant of an nﬁr_'g":*:nﬂ The respordent does not challesge thai
enforcement at some stage ‘wod in some manmer was intended by the parties, but
contends that. by agreeing ‘ﬁ'l.rhllr:.mm amd in welecting London 53 the place
of arbitration. i did AB0 imend that an award made there would be capable of
enlarcement & waselyen Souwih Africa

Cournel has that respondent waa wathin ity rights in requiring that
enforcement thau Fivwt be put into elect in England, by recognition m England,
and iherea , ey ihe English Cosuris have recognised the srbiirsion’ awsnd
awsrd an arder of Court, that the parties weuld ihes be 5ble s
arder of Court Be recogmised and enlorced i Sowth Alrica™

The-final Feasoning is the following:

WI rruvininna relating to the arbitration and the rules are ieme wnd
laconi®™NC am it e wid thal therg i an agrecment 1hal. once an eward Mas been
made and the time for sosing a0 appeal han pamsed. thers is no Guelion bat
thal the Sowth Afrcas Coems Bave resdiction 1o order the enfercemend® Lemving
asede the poepouiison exiracied by counmel fram Slamrs cass that the mene agree-
ment between the partiea i enough to warrsnl the South Afrean Courla in recog-
nising and enforcng the award of an srbitrator made by a lorogner, in & loreiga
country, ard | have some hesdtation in sccepting 30 wide & proposition, s this a
case in which the agresment between the partion fairly carries to that concluon?
There may bs many ressans why Lomdon was chosm m the place of srbitrston.

r-—a—_m———-mjlth Africa
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¥.B1.8 HEW YORE CONVENTION
The agreemenin are silenf on this, bui the alidavita indicaie ihe mrasdbility cu
open Lo the parues of raiving certain dufences before the English Court, which Er
might be & bar 1o the aaard being enfofced in Enplapd Wihow galag inio ihe the
merits of swch defemcra an England. i in 1o my mind erough 1o recognise the
powibility of such resswora Raving inapieed [he parties 1o agree 1o London & the
* the place amd Erglivh law g the law shich sould pavern the recogaition of the o
ww3rd. a1 leawt af the brd stape of sockeng such mecognitsen Lo
Erspondent’s coursel pointed to the lack of express indicaiion ol the intentions
of the parties and jugpey' sd thal the Tamiliar tes be applied & o whaiber a 12 V. I el
could be implied in law. 1 wems to me to be a valid argument that ihe s the
shiould be teaied in thoo way. Waa st implicit in ihese agreemenis that b 1 eal
lapanese and the Sosth Almcan Cowrts wouold have junsdiction to enfor of
pward (orhwith® 1 musl sy, o comvideranon of the moantter ._:.H.E‘»un‘:nn- the
siderstion of all the argementy advanced o me. | am urable 1o ¢ com- -
. clusen 1hat the contract musl be read 1o include wuch & lermMNafgn 10 me i
1 be salficieatly open 1o leave considerable uncertaimiy on the tl“l Slgr
In all the crcumsiances | am conviramed to find ihat slyhie el shown low
. im Tha nrl|1I1|.'l|:||'!r| rl'ul_ the rarfies inlended that !F.‘umw wnpd enforcement i r
should be made immediately through the South Africam\Coteis. and 1 therefore L
conclude 1hat the applcant has not exablished it case. The wpplication is therelore o
dismisied wilh costs.” 2/ \ the
The premise from which the learned Jude # g proceaded seems Lo cew
have been that a submission by the partigs 1 aMsitration in London was a The
submixsion 10 the jurisdiction of the EA ourts, In my view he erred as [
in this respect. 1 shall revert to thisWsmor his decision in due course. 4
Secondlv, hix reasoning that the pérties wmight have chosen London for the :":;
: purpuse of receiving certain ?ﬂ&: ratsing defences before the English Eng
Courts which might be a bdr togthe award being enforced in England, Lang
seems (0 me 10 be somewisiUnrealistic. In the irst instance, what as
“defences™ would citherN\pIT% contemplute raising of a dispute shoukd
ari=¢ and an award €hicht made were sought to be enforced? It seems Clau
o me o be unljehy either parny, in deciding upon London as the arhii
centre of arbitgation, o huve been intent more upen raising defences to ;
the award obgaibed By the other purty. than upon having the award. which )
it might oblyin I its Givour, recopnised and enforced by a court of law. h:]"
In uny,_];_*?ﬂi;lhn: is nothing i the papers to indicate that English law ks
offeged mwpe defences than either the lex lori comtractus which is South prop
Afringh law or the fex solutiowis, the law of the country where perform- cane
. ,m..';i;a d 10 be mude both in recard 10 delivery and pavment, which :::‘"
E‘t‘qpair:v is Japun. Insafar as the judzment o gver has 1o be read as suppest- ay
Cing that the defaultimg party should hive the bencfit of compelling the Mo
Sother party to overcome two hurdles before enforcmp performance apabnst m
the former, | hardly think that any such mtention cun be imputed (o cither wrﬂ':
purty
These considerntions why | do not agree with the keamsd Judee @ gre Hf:ll
are. howeser. negative in nature. There is & more positive consideration Losd
fand in this respect | intend 1o deal with the first basis of the judgment “Cla
adverted 10 above), and that is that in the international commercial world o de
it has almost become a universal practice 1o select London as the seat for He g
arhitration procesdings, not because parties o an mternations] mercantile “If
transaction necessarily have confidence in Englsh law, but for purposes the a
of convenience, because Londoa is an important commercial centre and m
because of the expertise of London arbitrators. And if they do so they s
do pot, unless there is an express indication in the contract or other cir- Fremc

| South Afri
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cumstances which point in thut direction, submit o the jurisdiction of the
Enchsh Courts. Not only do the parties nol submit to the jursdiction of
the English biw but, unless a clear inference is 1o be drawn to the contrary.
they do nol even acoept English law as the proper law of the confract
except for procedural purposes. This was clearly held by the House of
Lords in the mater of {;lﬂ'rﬂ.ﬂh‘-lﬂlf 1 Arereemenr Aaritivne 5. A, v Cuin=
puynite Fuwisienny de Navigation 5.4 1971 AC. 572, This case marked
the culmination of a long line of cases in which the English Courts were
called wpon to decide what the proper law of the contract was in the event
of parties. who are unconnegted with Ensland. agrecing upon London as
the seul of the arbitragion in uny dispute arising between them from on
international trandaction. Before the decision in the Curmpopsie Tumi-
stevre e Navigenivon case the weight of the effect of the devided cases. fol-

lowing such text-book writers us ﬂ.l:'n' crd Miwrie and Choeahire, was that ,

a mere selection by partees 10 an miernatonal mercantile mmr.n.t

Lonadon as the plive of artwtration. moade English law the pmptr % :

cess of thinking and. with respect, put the matter in the right
The facts appear from the headnote, the relevant portion of w§
as follows:

“in 1597 the claimanm, & Tennisn company, and French ahi
& contract through brokers im Pars for the trapspon of
erude o from ome Turiasr pery 1o anotker. The [orm
Erglish agent win & printed anker vayage charer in

the contract. This case. however, marked the :urninp point in EE

Wy the broker”
Frglish form and

lappuage wuh ivped clauses sdded. The prnted fored dn the shipowners

ma ‘vwnery of the' (Blank) ‘vessel’ (blanky, By clad war provided i1hai;
Thuh E:'Im:tlhﬂhtmnud by rJ:-:L-lﬂd :ul the vesssl earrying
the goods . . °

Clawse 18 of the printesd clauses  prowmled ﬂ'lmrurﬂ wene o he sgitbed by

atbitraton in Londun. The added s ped included in clame 26

‘Mhapmenit 1o be cflecied in fimna {mwn‘d. contrislhed or charered® by ithe
French shipawnen "of 16000 215, !Wt owners option

Daspules afoss Beiwssn 16 part; the Tumisian commpany claimed damages
Far repudiation of the cuntrael The Wi wite reflerred 1o arbitrator i London
who hesrd srpument on the prel guestion a to what syetemn of law was the
praper liw of the comrsct as thest inlerim award in the form of a special

1. that the French shipowners had Tour 1o fve
j-*lﬁl‘l’l‘ lafpe ehoiigh to carry 2500 fona: dhat ihres
made & Libenan vessel had Been nomomated for
maonthd ihe iz ships chariered were respectively

case in which they fownd, dar
vemmels fving the French
dayvy before the con
lading: that in the

Merwegian, L isn. French, Liberian and Buolparian; amd that both
Paftien conteme lhl life 16 Eoflrac] way endered inio, thal vessels owned
HI-IIII:F m-wﬁhuﬂdllh-lnfmlﬁ!fhpnfmlh
LT SN )
Heid, ?l&x:mpﬂ law of the conrsct was Fronch Law ™

v,%r ing the ¢ireumstznces under which the contract was made.
1 held af p 583 oof the report that:

“Claing 13 must. in the circumuances. be tegaroded an kaving lailed in il pirpose
1o dgetermine the praper faw of the comrac™
He priweeded to sy as follows ot p. S83G of the report:

“If that B o, them we are no lenper concerned wnth the partses’ inlestion. In
the absemce of any positive indeation of mention n the contract the Jaw will
deigrmine the proper law by deciding with what country or systom of law the
comiract by the cloncsl comnection, Hery three countrica am invalved, The coatract
“Hﬂﬂﬂlﬂﬂﬂhf“mﬂﬂ-ﬁ#lm-pﬂhmhﬂlh
Fresch [rance. The contrast wis o be performed (o Tunisia. The only connection

|

|
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with England was that sry drpule was 1= be seriled by arbitration in Loadon

The contract s in the Engihh langege am 1« Englich form, bt i sos not sngeed,

in my v.ow rightly, that any greas smporta. & should be grven o thn™ .
O the hasis that France and Tunisia had the sume system of law, viz.

French law, o5 was assumed, Lord REm held (p. 524A-C):

“0m that baus when ane comes o weigh the vaneim fagdom which el m
favaur of French or of English lav betng repanded an the proper law, ihe fapf™
ihal Tondus wai to be the place of performante of the contract would Be
in the scale fur French law, Then o i elear that the balanor gomes down eyl
in Tesanir of French law. On the one band, there are the place where ihe © :
wad negatialed and sigoed, 1he place of performance. the place whept e
gurrency in which the freight was o be poed, J0d the place where the ﬁmin
revided and carried on business: on the other hand, there i only e here
disputen were 13 be sevled by srbitranos, Hut | wish o fewepod 3q apenion as
te bow Lar in 3 gase of this Lind it is proper we distegand the Tagl TRal ™ countries
are separate ond independent countries, each waith i awn j{ﬂ.ﬂ!{‘yi‘ law, on the
ground 1hat those countrses are of have rew ally boon clesely apocated. or that
their ayatems of law are very similes Bul both very dulforsp!ffom Englivh law.™

His vonclusion at p. SR4D-E was: N

*The reapondents do not deny 1hat, il we are fﬁq_ wwbapply the peneral rale
that the proper law i the law of the place with, corlrael (4 mast clasely
associated, then the proper lpw weold be aw, Thes case  thal 1hal
peneral rule dues not apply whene there n %ﬂnmﬂ clauae peg cnng dapelcy
to be setiled by arbitraiion in England  Thay Sdmit that wuch 5 classe doos aot
prevent the parties from agreeing that\scimelother Law shall be the proper law,
bt they muintam that, o sach an %ﬂt curmed be dediced fenm the rerma

of the comtracl then the arbiirati i de.jsive aa fo the proper law amd
regiaires an Englivh court 1o K rroper law i the law of Enpland.
O course the lact that 1 s have agreed thal arbeiranion shall ke place
i lacior

in England s an 1m and in many cases it may be the dechuive
Fagtior. Hat o would, in Ffw be highty anomalows il our faw regquired the
e ~ [act ikat er:ln“ i io ke place in England fo be decitive s ia ike
mrojer Byw of th:_ﬂl'hﬂ or the reasons given by othem of your Lordahip
1 agree ifai ihis i npidthe law of England.™

Lowd H-WBWM HY-GEST wus of the view that the opening words
of clause ﬁﬂﬂﬂf indicated that the intention was that one Laiw was (o
EoNEm l.‘t‘fk'.l-hﬂ: operation of the contract. He procecded as follows at
p. SBIENG:

':'.]F.' ver. the view iy held that the parties did not by clamse 13 expresly
g French law was to govern their contract 1 wouald still conclede that

T

law ‘wan the proper law of the contracl. The general mile is that the proper law
v adontract i that law by shich the parties mtended that their rights should be
- med ! st fm re Uniied Rodwovs of HNavese ond Breefa Warehowwes Lid,
1961 AC. 1007, Parties may apnee, either in express termm or in ferma which can
" be inferred, 1o submii themselver to a particelar system of law, I they have nod
done thiv then the gowerning low will be that “bv reference to which the comract
wan minde or ik wiih which the tramacien bes o olsest amd mea resl con-
necthon’: see Bunyibon ¥ Commmsealth of dadeodie, 1950 AC, 200 @ p 209,
[t is coniended by the rospendenis in dthe preenl cave Thal €laise |3 achseves notlisig
snd abiould be disremarded and that theore remains an implication, o be drawn
fram the sgroement 1o scitle dispates by arblirsiion in Lindon, that Englink law
wan Bp povernc il i conlgnded ihat in defaul of an eprem Indigathon of some
aother aywiem of law an the proper law of ihe coniract, the chasoe by the paries
of London aa the srbitration forem nevessarily carriea with 1 an implisd choice
of Englah law, | canso sceepl 1hese contembions.™

Al p. 585 of the report (at A-C) the followsng dictem pppears:

“Ap agrecment o refer dinpuics 1o srbitracon in & panigular couwntry may
exrry with iL and B capable of carrying with it an mplication or inference Lhat
ihe pamsen have funher agreed that the low goverming the conimct (us well =
ihe luw gowerning (e arbitration procedure) b 1o be e luw of thal cowntry. B

L ]
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| conmust apree that this i 8 seccsiary of irresistible inference nr imphcaton: there
i no inflenible or conclisive mule 1o the cffesy 1hat an agreement 1o refer divpaie
o arbitraleen in 8 particular Gowntry catrecs with i the addminasl agreement or
pecenardy imdicales a clear inbention that the law governing ihe manuers in diapue
o be b law of that country, There might be such sdditional agresment or there
might not. In many cases there might be In many cases 1wl be ressonabie 1o
infer that the parics so sgresd. In others casen the cunclusion may well be thag
the parues placed confldence tn the arbitrament of chosen commercial men in &
particular country and tm ther methods and svstem, while remembering that
arbiiratoen may be acountamed o and compotent 1o deal with diapuies by iLhe
apphication of some sssem of law other than that of 1helr cen country.”

The leamed Law Lord procesded 1o review a number of previous cases,
Referring to the case of NV, Kwik Moo Fomg Hodel Maatschappi v,
James Finluy & Co, Lo, 1927 AC. 604, he said at p. 559G of the report:
“I do nod Fead 1hal case a8 proveding support for the conlention that an agrement
for arbitratssn in & particular country carmes with i 3 concluive implecation thaly
the law of ihal coantry il be the substuntive law ol the contrast.”™

A relerence (o the case of §-orrzer v. AMomard Line A B, 1964 | 'UQJ_'E,
406, appears at p. 5% of the report and there is the following comment on°
that decision at the same puge, F-0i: S/ .

“The conclusikon that English law was the proper law of ihe EW'N'[

wall have been & remsenable ome iihouph fo occamon Row arise "!ﬂml any
opinikon s 1o thin) but some of the stalements concerning the infgrences o be
drawn (rom an arbEration provision Dee i my view, geopreosd musk oo pauitively.
The circumuance thal parties agree that any difle Zarty i be sctiled by

arbitration in 3 certain country may snd very likely will lead 10 an inference
that they intend the law of that coumtry 1o apply./But_I=fs ot & necessary
infererice or an inevitable one thoagh it will olren 'E :;’jmulhh and sensible
one. Before drawing it. all the r'llrupl: cir:u.l:m.ia*l_l_l[ "t be conudered. ™

Lord Morgis inally beld wt pp, $%0H- 0

“My conclumion. therelore, & that clame 1 be interpreted sy contsining
an agreement that French law &1 to govepsil clause has fafled 1o be positive
its existence ot besst mepatives any inference that mipht otherwise have arnen from
the terma of the srbiration clawse, Wt basi snd upom 8 comaderation of
all the relevand circummances it b hcld that French law i the goverming
law, The tramaction had a much gloser ahd more real connection with French law
than with Enghiah law, The contra Aegotrated in France in the French language
through a French Brm of Mudwnmd: in France. There wan o be
payment in France and in €refch currency. One pary was & company incorparated
in Tunin@. The otfer “was’a company inoorporated under French law which
b the time wa regivie L3 French company

I | had been of the'wiew that cliuse 13 ought to he reparded s non-cxivent,
then it would have\beza & matier for dechion an 1o whether iheie snd the ather

comsderations 2 nated were mol 3o weighty ma 1o negative and seperuedes
mny anferu might he drawn (rom the termm of (he arbitsation cdame if
comued

“'q. .grarlh of ¥Viscount D nemse's judement at p 593G reads
ms i T

AT'eate had the advantage of reading the opiion of my noble and learned Friend,
L ILRERFORCE. on these comentiors. | entirely agree with il 1 onlv desire o
sy in comclusion that it i, in my view, incengeivable that a French company regis-
tered in Frerch Samaliized mnd 8 Tunnian company where the law is based oa
the Code Mapoléon, havieg negotiated in French in Pari. could have intended
that 3 comiract for the carnage of oil between two Tuenities poss wih the Ireighi
payable in francy should be governed by English law.®

Lord WiLserionce referred 1o the decision appealed against. He said
ot p. IME-H and 1op of p. 595:

“How, then, wsa & decwion mmached in favour o Englnh law? Some relisncs
wan placed o U uss @ e contraci of Englmbh enpressions, bwi this cun be

SoutL Africa
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of hide werghi wimce on peneral they relate 19 maritime wiuaticny well bnowa
uader 3l sveeme srd. ndecd. referred 1o the Hague rales. The main argument
was bawed on clavse |8 of the comiract which, ma sisted, provades lor artitratson
in London. The gamtence of susch 5 clause. lailimg am evpress choice of any other
law, o asid o give rise o & conclusive presumption thal the parsey intended English
law i govemn. however dronghy otker {actom may paant away from it In an holding.
the Court of Appesf was following s earlier decision n Tooersir v AMamark Linr
AE i1%aE) 1 WL R 4%, where, ihough ihe coniract was closaly connecied
Swedah law the presumption in favowr of Englah law amsing from the I.rlslqugﬁ-
clanw wan described by Supwos, L1, at p 413, a3 “wrresistible”. Thers o hﬁuq
that 1he strepgth of this soccalled presamption has increased bath in recemt detin

ai firi inatamce and in cerizin, bui aoi all, texibooks. Thas Profeisor n
ki Pevare ferermudiona Law, Sth ed. (19701, savs 1that Tor b-l11np§?;!1inhl
English law & commiiied to the view ihal gui ofrpd judicee rfrm:q_, i '-ﬁ.ﬁhpﬂrﬂ
choice of m tnbunal is an implied choice of the proper taw”. Thy cdae ol Dioey
and Mlorris, Fhe Ciomflicr of Lawy, are more oirumspec = IMMI} pormids the
inference’ = Ntk ed., | 1WTY, po TO¥). S0, o, Professor Wqﬁ ||i'ﬁ|'| Frivie faders
mational Law, Ind od. {19500, p 4577

Lowrd Wee it osee b coubd not find in clanse | -l!li“ shation to the case.
Dealing with the baue as o what Liw is the Fﬁg-.‘: Fﬂ- ol the contract he
siwd &t PP SUSl-SonA. D

“Mly Loeds, | am still of opinien that it is M Nrcﬂ:.r'r o embark on a alation
al amthorizies m order in establinh Bow 1!& M law of a coniract 1 o be
mrrived 58 The law hay Been more 1‘|'I.'|J'I recent times siabed in thin Houose
snd I one devires 8 aummary of ke ‘Hmﬂﬂ the rules in Dicey & Morra,
The Conflict of Laws, Bth e, are :nm? For masell | prefer the lormulation
in the Tih ed. (1938}, p. THV, ‘)-Ir\.!b_ Bind clearer and simpler, Ia the abiemce
of an exprew chowee of law, Tule rule L appiics aa follows:

“Where 1the meation of thuhﬂ 19 & contract wih regard to ihe law
poverning 1he coniract o 4o ewscd in words iher intembion 18 10 B nferred
from the terms and naflpe Wl the contract, and from the peneral circumaancn
ol tha cane. and ik ﬁl’ﬁ'ﬁ intentnen determines (he proper law of the conera.”

Wheiher the rosult ter of ‘piferred intenison” of Aol may be open 1o uhs
prudential discusssdn: bt the advantage of thay foemulatsen o ke (correctly &n
my omnsen] hQH gommderation iogeiher of the 1epms snd natune of the
conlrach :nlk eauvtal circumatances of the cave. [n certan recent pudgmenn.
particul reldlion 8o arbiration clauses, there © & lendemcy to sphe thi
infa 1w s firtt, see if there m an arbitration elame; of so, that o conclusve,
and the I sircurmnstan<gs | plagce af perfermance, money of payment, cfc. ) ans
irmeleyani A thimk that this is wrong: all should be considered together as elements
'I‘;ﬁ imtemtion, inferred or prosumed. | see no jstificanon for giving & poes
eifect 1o one of these elemenis, to the evient uf refusing even to consider
ofhers, whether within of oulsede the contract, which are jus? s redevant | though
nel Peceasanly 0% weiphiy | e the poriies’ anention,

How strong, then, |3 the inference to be drawn from a {London) arbhration
clawae™ Tha ihe seleciben of & ceman plece Tor arbsirateen amad, by nferemce, of
nationaly or ressdents of thal place as arbitratom. 1a an mdication thal the parue
plended the law «f Ihal place 1o povern 4 3 il gemcial fule. Bud i dhaiald Rt
b isvared &y groRg e e a8 foncluwse of arietishisle Algfcnos, 3 FecERl pro-
moERcErmenty hnpesr by wgpet, Ome of the rexsoms commonly  goven {ise sttributing
mversheiming force 1o the clause i3 1hat arbitratar in London afe only o by
supposed to b omvpriant with Englich law (¥ V. Keok Moo Toeng Mande! Afaar-
schappif ¥, Jamys Finley 4 Co. 1937 AL, MY, per Visgount Dusopiw) bue I
weifiing 1o i5Ak 1BE1 o Sommercial matjer al he presend e, [hiS may goe
imulficienl meognation 1o the wicmatenal charsctor of the City ol London as
i commereial contfe — ke reason, rather than ary prefefence for Englink fiales,
for which arbitration in London s siccie® In thin cass the arbiratorn kad no
difficulty in findung for Fremch law and | do not suppose they would find sscertas-
ment of ke French law sa to damages sny more dilficelt than the Englih law
ol antscipatory breach. 5o, unbew athersmne canurained, | woukd regand the clus
s & wnghty melscation, bt o which may yald 10 obea™
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He proceeded 1o discuss a number of the leading cases, both okd and
modern, and referred finally to the Toorziy case, suprg, in which Lord
Dessisc, MR seems to hove regarded the arbitration clause as a “very

#rong indication™ that English luw was the proper Iow of the confract

though he later quotes Professor ¢ heakive who puts the matter more O
strongly still. He also referred 10 the judement of Sasox, LI who sasd

firmiy that the choice of an Fnelish urbitration “raises an irresistible in-

ference which overrides all the other facfors™, and said at p. 60OC-E of O

thie repart:

=Mty Lords, for the ressons given 1 am of opinien that this hnguage & 106 strone. .
oo shaolute. Neiher autherily nor commercial reality supports the aecesny far
a0 Fipd & rube. An arbitration clauw must be treated 2w an indication, 1o be con-
pidered topeiher with the rest of the comiract and relevant wirrosnding lacts
Abwass i1 will be 3 preng erdeearion: alien, cpecially whers there are parties af \

. Nerent pasionalioy ar & variery of varmcuum which may aris wnder the comtract,
i will be the only clear indicanon, But in worme gascs | maust glve way where oiher
indications arc chear. 1t T nod pevestary W exprcs an ofenian a8 toe the curmes
of the reauly (a0 the Taoersis cases 0 0y the process with which it 18 mee
disagree. The right sewuli wan 1o be preived al by weghing the &
indicatiors in faveur of Swedish law againw 1the indication Trom the
classs and the diffcrent natonality af the parmso. It is recomary to dy
the resalt in the present case, where every indicalion paenis sa &L French
law, shat this law must povem unlos the inforence from Lo
irreestible or condlouve.”™

Lord Dipux x makes a clear distmction betw ural or
curial svstem of law of a country and the su E@ At p 603C of
the report the fallowing diefiem 5 0 be found
“When parties enfer into an agreement which 1

enforceable mipghts and liakilities, 1they must L
will be some sytem of lnw by reference 10w
will be determumed. ie.. the subsiantive n "law of their agreement: and
alwn ihat the procedure by 'r-l'u:h dl".r'-l.lll their rights and |iabilities will
be resalved will also be regulated :|u1u|| ol law, iz, the cunal law
of their agreement™

At p oHC be b5 reported @

o give rise to begally
contemplate that there
ir mutsal righty and laabilitie

=My l.u.rlh.,.llu[mul-lll Iul-n-nlrn:l to choose one system af law

us the proper kaw of their and a dilferent systemn of law as the cural

‘v, Although they may =man u|:u.1||! rights and abligztions under ihe contract

. be ascertained by refe the system of law of & country wath which the

trznaaction has some Closeand real connection, they mey noneihebess consider
‘wdopsed in some other country, or the high repuiation
of arbitrators anailable there, makes the conal law of
ta the cunel law of the cowmry whow sysiem of faw

they have the proper law™

only sipresa chawge ol law im & condract ™ 1hat al el law,
‘om he inlevion n the ¢omiggd of & provisos for arbdrsbon in &
Pl owniry. B0 inlenton of he paries b overcise theer right alw o chese
the propet law of the contraet and, of s, the proper law which they hase chemen,
can only be deduced by mplication e whal they keve evpresly aproml and
the elrcumatances i Bnd i felatien to shich their agreement wan msde. The Tast
thai they have expressly chosen oo subemil ihesr disputes under tbe contraal 1o a
particular srbiral forum of el gives rae 10 & arong inderence that rhey
wniended that their muiusl pphn end obligastiom wnder the contract should be
determined by reference to the domestic law of the country in which the arhitration
takey place, since thin v the law with which arbilratory stting there may be
mppoaed o be mosi familiar. Bat thia i sn inference cnly. T may bld-rn»ﬂ
by tnlerences io ibe contrary io be drown (rom clber express proveasons of
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V.81.14 HEW YORE CONVENTION
coniracl of relevant surroending circumstances. and those ferences may be tions, |
compeiline 2t 1a lead 1o the entification nl anatker spviom of law which the parties ibe snsa
mus have intended b be the proper law of the contraclL” mand 1/
It was held, finally, by Lord Dirpow & that sirone as the implicution may quality
B thian the arbitration clause was infended 1o operate b4 5 chowe of proper EVETY .
law as distimet from cureal Low it can be rebutted as other implicathons of mun;ing
imtention cunt be reburted. It s aol a powitive rule of law which s indepen- 99 pnde
dent of the mtentwons of the purties. In the cise under consideration he parties |
was salisfied that the inlerence hud been rebutied. : from =
In the present case no infercnoe can he drawn that the parties wwﬂ sertled |
English law as the proper kaw of the contract. her than dtrmnj u SErFeCmE
an urbitral tribunal in London, there i no real or chose connegti pressly i
Englind. The puartics ure nod domiciled there; the broker s o harit trv arbit
offives in Cansda and the United States respectively; t a8 price mentber
wius 1o have been paid in Amercan currency in Japan a purchuased fration o
gnni: were o have been shipped from South Afrce o an. It seems g e
. that in the present case not even the curial law ru!' and applicd (save the rule
1o a limited extent), because the F.LS. has its gua‘grodedural rules. The the genet
hmited enient relates to the challenge of arbisga mch! L of ihe F1S. tiesm ¢ ha
arbiteation provedore riles for the Triterma W & pry ides: in aecoeo
“I. An arbitrater can be challenged under 1 the commtry in which the cedure. T
arbitraiscn :i|._h1 ke heeld. & its CiEnE
L Il a party withes o challenpe a ilralor, he miast a3 soon & posubis
addres in mramng 8 reaohed competent atkitration chamber b
1, The decind a oa 1o wheiher 1hale iy justified shall be given afser con- list of ar
siferation of 1the reasons By arbfiration chamber, af the F.!
& IF 1he challenge v acee riy whi had nominated 1the challenged clations.
arbitratar akall no arbitrsior within 1% working dayy afier the
challumpe hay been In tern
Save for this one te. | can tind nothing in the ~“Rules and Usages responder
for the Internationa in Herbage Sceds™ nor in the procedural rules and mus
pefered g :h*tﬁ indicates that the law of the country where the “‘uﬂ.i vl
arhitration is would be the law of the contract or, which is a com- T
pletely diﬂﬁmﬂiﬁdcmrm- that the purtics submitted to the jurisdic- addressed
tian of 1 urs of thut country. See Micey and Morris, ep. i, pp. 18] country w
and 999 \a"92); Cheshire, Private Intermationg! Law, pp. X3 (n. 9), 635 arbitratios
in ‘i n I in. &); Punbee Lad. v Ceillmeen & Cov {Ansrealia) (P A appx
a8y 2 Liowd's Rep. 3%4; Matter amd Suba v, Public Trseee, avers that
. Rl;m 1 DLR. 3. Clause | of the furmer set of rules makes provision arbitratior
a sale or contract of sale of seeds for sowing purposes to incorporale appellant
\ "hese F LS rules for the mternational trade™ as terms and conditions of LT
such sale and further provides that these rules, when so embedied, shall be paid an
{ apply in their entirelv unless spevific writhon exoeptinns are cuvpressed in with the ¢l
\‘ the contrat, Clawse 11 makes provision fier the completion and confirma- scribes the
tion of a transaction, (her clupscs revulare sabes subgeet to import cxpen inviting the
\Y prrmih. and contmin rulbes prov ulmg far quur:ll'lr, quulit:r, .u.ﬂ.q.lll.ﬁﬂ. siles fil — and
by sample or 1vpe sample, sules subject 1o crop fart. VI, which is re to be keld.
ferred 10 in the arbitral award), shipping instructions. aotification of dispute. an
shipment, time of shipment. poneral tradine terms. imsurance. packing 11, Anry
time Timits, holidays, statutory regulatins, documents o be presenied, -
payment {the most important provision being that the terms of payment Wh.l_ oy
shall be specified in the contract), defavh of shipmeni or shipping matruc- functson to
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bens, force muiryree, compensation {ingcluding a provision that apainst

the assessment by the claimani the defaulting party has the right to de-

mand that the agreed arbatration body fises the amaunt of the damages), /

quality checks. complainis on guality aspects, assesmeni of damages in Q

every case of inferiority and expiry of the contract in the event of s re-

mammg unfulfilled. Arocle XXVI1 mukes provision for arbitranon. Clause

9 under this anticle provades that 4l differenwes, even of only one of the Q

parties declares thut there is a diflerence between the (wo parties, ansing

from a tramsuction concheded of staried “uneder these rules” must be .

serthed by arhitration and aot b lew, and subsect to any special writien

apreement to the contrary the F LS arhitratbsn procedure rules were ex-
slv mude applicable. Arvicle 1 of these rules provides that i gach coun- \

tu, arbitration shull take place wnder 1he control od the appropriaie national &

member asacciatioon of the FLS. snd this assoomation may charge an arbi-

tration chamber with the orsansation of the arbitration cases or it

wrganise them itsell. If it oreanmes arbirnitions itsell it a5 considered

the rules an arbitration chamber. Each member assowciatrn shall o

ihe pemeral secrewariat of the F.LS, of the name and address of © ra-

o ¢ hamber wlisch it ko desiznated o enpduce arbatrutions e uniry

in aceordance with the rules and usapes of the F 1.5 and of prie-
cedure. Each member association shall draw up a lis @trutﬂu in
its country. These must be proprictors, directors., authasrised
representatives of firms which are members of the sociation. The
list of arbitrators of cach country shall be sent encral secretariat
of the F.1.5. and communicaled by 1he lafter thie other member asso-
cialions.

In terms of article I applicanons for
respondence concerning the arbilrativg prepured in seven copies
and must be soat by registered woNshe arbitration chamber of the
seller’s country (clause 11, If ¢ in the seller’s country no national
association affiliated 1o the FA5° spplication for arbitration must be

.,"ldmani to the peneral ¥ of F.I5 who shall indicare a third
antry whote national g n is allifiated 10 the F.LS. where the
arbitration shall tike fcliuse 2).

n, a8 well ag all ather cor-

Ax appears from h sallegations summarised above, the respond znt
avers that Lond terms al this clawse indicated a5 the seal of the
arbittation, ft¢ 5. hivweser, that in this regard the sverment of the
appelbung the terms of the contract. i correcl, vie that London

in the contract. Article 3 makes provision for a deposit o
wicle 4 for the nomination of the arbitrators, Articke § dealing
with the chilienge of urhitrutors, has been referred 1o above. Article 6 pre-
scribes the provedure 1o ke followed with regard (o notifying the partics.
inviting the partics to attend, the nature of the hearing — whether oral or
nol — and the responsibility o draw up the award, the number al scssions i
to be keld, the summoning of wincises or experts, the discussions of (he .
dispute. and finally it is provided ]
“11, Any judicial fenciion which the arbitrators are pol sutharisd o perform
must be carmied out by a competent court of law.™
What is significant about this rule is that it does not require the judicial |
[unction 1o be carried out by & court of law of the country where the arbi- |
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puhlished
tration s held gion cusl:

3 Article 7 provides for the purtees o attend personally or 1o be repre- gward ha
sented and to put forward further explanutions of their case, and article B

—— B e

member
for the award 1o be given on the basis of avarlable documents if the porties special =
do nol comply with requesis by the arbitrators for furither explanations clause
’ Article 9 deals with counterclaims and article 10 with withdrawal of the. associut
arbiiranion and settbement. Clause | of article 11 provides for the lrhlﬂ- / the puartic
tion award as fallows: ’ rubes.
“The arbitraior shall make iheir award to the bexi of thor Lrowledgs lﬂ The F
in sccordance with the ruler and usapes of the FI1S and ciber cond
may have boeft agreed By ibe pafties 1o the comtract snd withiow Ii Seeds we
party.” far the
Clawsgs &, 7 and 8 of article 11 are @ ihe following effeciz\ Blay 19
=8, The arhitrniors shall driw up the award in such 2 way %(tfmnrﬂm willy mhle 1ot
——ia 1h:d[;rr1|1.u'ln| of the Comventions of Geneva and Néw (CL Annex. | al Gemes
iR H 4
7. .A.:hu:nl.mm ssards which have noi been the et of appeal and sppeal us the
. awards Jre legaily binding om the paries 3 argeshle, 1959, S
B The ardirater shall make ther awand in i\tt five signcd cophes, The (Genernn
arbitratinn chamber aball sehd as sode, ﬂ'jﬂhlt one copy by regmitered the Con
letter b gach of the parties and abada heypeneral sceretary of the F.LS provedur
Une copy shall be used 10 watnfy the) reguiremenis of the country whens R bl
tho arbitration has been held, ancthePEopy staying in the files of the o e
arbitrabion chamber \ convenii
What s mgant by sutisfving WI requirements of the country where inlo bet
the arbitration has been held™R Wifficult 1w determine. Various countries cally €%
may have diferent f:qmr;r\mt} This provision is, in any event, s pene- flising an
ral in terms that it canfior b&said 1o warrant an inference that the sub- thereta,
stantive luw of thut dbuhiny’should be the law of the contract or that the fules an
partses have submy b jursdicton of that country. Certain countries only nod
muy have formgl pequrements as. for instunce, the registration. for statis- be consi
tical or n:h-l;;r-n_;’i’gh:i- of all the arbitrations held in that country, VEnLIons
Artiche, Ig pravides that each party may bodge an appeal addressad 1o it 1o say
the penerhl Seetary of FLS. subject to the fumishing of security. In curial L
terma ol anicle 13 the peneral secretary of F IS, shall charge a natienal enforcer
n&u‘i’h@m affilinted 10 the F.I5. with the hearing of the appeal This country
asendation may not be the association of the appellant’s or the respon- In the
Aeri's commtry or of the country where the arhitration of the first instance of cake
\ M5 been heard. The appeal shall be heard by at least three arhitrators apphicd
. designated by the arbitration chamber dealing wath the case. The arbatra- the absc
tors who have been arbitrators in the first instance shall not be appeal wiew, 0
arbitrafers. This appeal is virtually 3 re-hearing because clause 3 of ariicle only by
13 provides: South A
=i wwil as the provevons of 1hia arisle. articles 5 o 11 of flvese rules are similarty Whet
e nirt app
The sppeal muv. therefore. be heurd i a country other than the country ol
in whch the arbitration was held, The fact that aricles 5«1 1 apply muifeatis that The
mudturnlin o the appes]l meuns, n my view, that the curial law of the b o ¢
country m which the appeal is heard, shall apply. The fact that the appeal intendes
may be heurd in a different country leads 1o the inescapable inference that the par
the partics to the contruct did not submit (o the jurisdiction of the country .
where the arbitration of first instance was held. "
Article |4 prescribes the manner inm which an appeal award is 1o be :

i South Africa
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published. Artickes 15, 16 and 17 contain proviswons relating o arbirra-
tion cosis. In werms of article 18 default by the purty agsmst whem an
award has been made to Tulfil his oblizations shall be circulaicd amongse
member associstions. Anicle |9 provedes for the rules, subject to uny
special whitlen agreement. 1o be binding on all parties and articke 20 55 2
clause indemnifving the arhitration chamber, the arbitrators, the member
assaciations and the peneral secretury of the F.LS. from liability towards
the pariics for any damage whatsoever ansin? from the application of the Q
rules,
The F.IS, rules and wsases for the Intemational Trade mn Herbage
Seeds were adopied in Brussels en J June 1970, The F.LS. procedure rules
for the Internutional Seed Trade were dsdopted i Mew York on I9 O
Auw 1983, Annevad o ihe Latter sel of rules. in the bwikler mude avail-
able w the Court. Lre certain importamt provisecns of the Conventions .
of Geneva and Mew York. Accordime 1o the boklets mude avalable 1o
the Genesa Comvenoon is dated 1927 and the New York Consentron
‘o South Africa has now scceded to the Mew York Consvention. See \
L et Norge 1028 dated 18 June 1976, According 1o this notice &
the Convention is dated 10 June 1954, Both the F 1.5, rukes and the F.L
procedure mubes are therefore of later date than the two conventions,
Republic of South Africa was not & signatory to cither conveniion
conventions have not been specifically included i the contract_en
into between the parties. Nor have thev, on the ather hand,
cally escluded. These conventions have the effect. in my vi
lsing and standardising ntermnational trpde practice amon
thereta. It can safelv be mferred, | think, that the
tules and the provedure rubes mude ceram that
enly not be in conflict with those vonventions but
be consistent with them, In my view, therefore,
ventions i inlerpreling the rukes, | need not
it o sav thar these conventivns make it ¢
curial law of the country where the arhit s held, applies. but that
enforcement and recogrtion of an I ward may be sought in &
country other than that in which the‘gw was made.
In the present mater nol rue as imvolved. It was a simple matier
of calculiting dumages, The ol determimation of the damages
..u.upl'rul bv the arbitrators |° stent with South African law, and in
: absence of any mdigal the contrary it maust be decmed, m my
view, to be consisient with private international law as recognised, not
i he two conventions refered 1o, but also by

great detail Suffice
. penerally speaking, the

Whether ¢ inn tribunal meant b apply South African Liw does
it Apepear beime luad to the terms of the contract and the swr.
resumadimg, fances adveried o abese, | am convinced, however,
that 1 never intended English substantive law b be the proper
law of 1 tract. That being so, it follows, i my view, that they never

imlended o seek recognitin amd enfircement in an Enghish Court, Had
the parties conlemplicd that. they would, in my view, expressly have
submined to the jurisdiction of the English Court. It s likely that if the i
present appellant had sought recognition and enforcement of the arbitral [

’i
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award im an English Court. such Court would have declined to entertain
the application on the ground thit it had o wrsdicton bevatise there was
Ao explicit submission to the jursdiction of the Courl. and that neither
of the parties could be said 10 be resdent or domeiled there (im other
words, they are percerim), and becaise the contract was mot made 1here
or made throareh an agent triding or residing there, See Divey and MMioreris,
Fhe Corflact off Lews, 9th ed., 3t pp. 1739,

But even if the Fraglish Court did have jurisdiction and the appd
saight to huve the English Court's order recoenising the Londe,
award revognised and enforced in this country, 3 South Afric

meay fake up the atinude that, sccording 1 pranciples of privgie i
tiwwmal low recoemsad in Seuth Africa, the Engleh Court ﬂ%ﬁndt-

teon and i1 may refuse 1o enforee o judgment of the E hNiort here.
See foworeed oof Flnbury Permotenr frvestonenr l: KNowpry w
Pospel, 1910 NP 2002 The case of Sérdar G N For Mgk oof
Farbive, 189 AC, 0T, referrad to with ap by Deosp-Winsns,
AL P is still good Liw, See [hcey wmd Morris, , 995 4 Cheshire,
Privare foternarional Low, Sth ed.. p. 633 abellovws is u pertien of the
dictiont Teom the Farifane cose yuoled % “Wepis s, ALP. at p
S5 oof the report of the 8orossh ool Fing by ddse

#a a persenal sl o which none of 1ha
pronounded in wiocmfiem by a [orerg
ielendant kaw pot in any way & i
akwolote pullits. He iv under Ao
B pepanded 3 3 mere nulliy
by special ol legislation in
S wl=e Flp A ammirriosg
SA 1TL

The state of the 'irH't."i"-Eﬂ in the Borsick ief Ferivhpry and the
Faridhiae cus may be the reaswn why i was found necessan to

cma 1 the Ragi | Enforcement of Covil Judegments Acl, 9 of 9.
!i';;&h .
it

es o] mrisdiction apply, n decree

§t. 1o the pirialsction of shach the
d mimaelf, w by isterratuenal law 3A
ol any kind o obey ot wsd B Ml
5ol Bwery matmed dalept when aulhonsod
coufyiry of the furam by which it was pronosnced.™
sedidp Alitex v, Fowr Gorluels, 1955 (1)

The Jate mencement of this Act has, however, net been pro-
claimed & therefore, noi in foree wet
T dent does not luke up the attitude that, s a maner of sub-
jo st it submitted o the jurisdiction of the Faglish Courts
r= from the athidavit of Hendnk Andeves Camrws it relses on the
asserteng that once, m terms of the F LS. arbattation rules, i has
Ewlully devided thay the arbitration should 1ake place n a country
asther than the Republic of South Afnica the appellont fapplicant o gue),
if it wished to muke such award an order of Conn, must perforce do o
in the country where such arbiiraton was held, aml 1 o there is Bo i
vedure 0 Lis for making =uxch a foneign arbercam award an order of
them Chowrt Thas s, 0% | hase endegveared 10 shose . in ornimeogs e
Ihe purties must hove intendad the contract to e enforcesble and, in
my view, the only proper course o adopt in the present case was for the
applant a8 clamant e seek recognition of the award in the Court 1o
which the respordent us defendant was amenable jacior seyuiture firom
rril,
On behall of the appellant it was submitted that the cases of Slovar £
Somr v, Sarlon, |920 CP.D. bEE; Leviserr v, Abrghamun, [97] W LD
53, O'Connor-Harold v. Visser and Another, 1939 CP.D. 492, were
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wrongly decided. In support of this contention we were referred o the
following obiter dictum of Tvves, CJ. at pp. 395-396 in the matter of
Bovha v, Reitz Ko-operatiewe Lamd bovow Fereenigine, 1924 AD. 391 -
“It is chear that when the parties have agreed to submut 3 dispule 1o arbitration.
the obligation 16 abule by the due decision of the arbsiratars is ore which can
be enforced in & coun of law. That follows from the nature and scope of the i
agreerment. And there o suthority for the propositsen that the award may be
rendered eiecutable by an onder of Cowrt.”

Other authoritics refered 1o were Voet, Comn. ad Pamdecras, 4823,
and Huber, Mesdendareme Reekirpeleerthevt, 4 12117,

In " Cowmor-Murokd s case the Cape Court was moved to appoint an
arbatrator for the purposes of an arbitration w be held in th~ Transvaal

. under the Transvaul Ordinance. 24 of 190, in which “Cour™ was defined

s the Supreme Court of the Tramsvaal. In this regard Howes, )., sud:
1 do not forrs sny of those Courts. mor am | in sy way 3 succetsof 10 those
Cuoans, snd il soems toe me therolore hat the parisdigtion specially given by poraQl
af that Ordinance is not gisen b me but only o ong of those Transvaal
Bt b | think, clear that specific performance cannal be abiained in co lame
of en sgreement to refer to arbitrabion™ \ YV

The List sentence in the quotation above is relied on by the'wgspendent.
But, n my view, it does not assist the respondent. In the f ance the
jurisdiction conferred to appoint an arbitrator scems f0 meo relae 0
curial law oaly, and, secondlv, i hobd that sp:uiﬁyﬂp&ijnﬁ.mcr canmno
be obtained in common Liw of an acreement 1o (refes o arbitrition is
completely different from helding that the E’u%é:ﬁi id mot have juris-
diction w recognise and enforee an arbitral pawoed.
Tt may be that in Slfar's case too narmow(aties’ was taken by the Cape
Cioury and that it <should heve decided, the defendant was, by vir-
fue oof the agreement, amenahle b iy |'Q5[|._ o, that & dinact approach
te i T the recosmition of the nrbk;%uﬁ’nf muide in the Tromsvaul was
in order, | die it deem i neve h}:l'l* todezide this point because that case
B disttnewishahle va the kiss }ﬁj&’;’n thert ease the Transvaal Coun had
jurisdiction, which the E Mm in the present case have not,
The parties must havg Sgfenpled the arhitral award to be effective, In
. Slovar's case i could &n cifective if the Transvaal Court had been
approached first fog redggnition of the wward and if, therealier, the Cape
Court was a.ppnﬁﬂlg #1 comitate or ¢v neressitate, for reconition and
enforcement k ransvaal judement. Conversely, in the Sovrmigh of
Fimaborer case \theVplaimitl shoukd have tnstiiuted action directly againsg
the deff the MNatal Courn because that Court, as the jorner ref,
alune wetion and could electively have enforcad any jud gment
LLLTH T inst the defendin
llh:mum[mdnl im behall of the respoadent that, if it was correctly
held in the cases of Shagr & Som v, Awcdon . spra, and O venreer-f faridd
¥, Finger wmd Aewither, supra, that there i+ no procedure of commion low
for the enforcement of a Toreign arbiiral award, this fucwee in the com- |
mioa Liw muy well be o pobniier as 00w by e, Levilatare s mow cracled i
the Recognition of Foreipn Arbitral Awards Act 40of 1977, It was pointed |
out that the dennition of “loreipn wrbitenl award™ includes an arbitral ]
award made owiside the Republic, without specifving the tvpe of award
made. It B wue that the definition would seem to include all arbitral
swards made outside the Republic. including one of the nature of the pre-

South Africa
Page 19 of 21

m



v.81.20 NEW YORE CONVENTION

sent award which is, a8 | have found, subject 1o the jurisdiction of the
South Africon Courts and capable of immediate recopmition and enfonce-
ment here, It may be asked why such award was included if it was not
necessary to make statutory provisien for its direct enforcement and re-
cognition in the Republic, There is some furce in this consideration, but. on
the ether hand., it might have been found necessary to pass the Act after the
avcession of the Republic to the New York Consention, to confer juris-
diction vn the Courts which they did not otherwise possess, by m;!..n‘
provision for the direct recopnition and enforcement of arbitral a A

pnd 1o enjoy reciprocity, OF. the situatkon relating 1o the Foreign Jud w
(Reviprocal Enforcement] Act, 1933, of the United Kinpdam, “Seé
Cheshire, op, o, pp. 8hT-072. INeey amd Misrsiz, op, eit., PR.d _,!BSS. i
The greater includes the lesser and once it was decided to atutory I
provision for the recognition and eaforcement of f-:-n:lFI' awirds, there

was no pecessity (o etclode the ivpe of foreign :rhlm gueesdion.
Act 40 of 1977 was relied upan by counsel for the : L in another
respect. Thal was m answer to an aliernanve argumept Jdvanced oa be-
half of the appellunt which wus that, spart [pomithe common law, the
award made agamst the respondent 15 an within the meanirg of
wex, 31 of the Arbitration Act, 42 of 196 Ehllk thf the Court belaw there-
fore had jurisdiction to make the awardd i’i‘l'-hrdtr of Cowurt in terms of
scc, M (1h. 1t was submitted tha tht’nlﬁmmi of Keak, J., in Dalrnia
Ceament Ll v, Nutiong! Banl |lj‘fh.'br {1975y 1 Q.B. 9 at pp. 20-13,
m relatson 1o the U nited hlngdnm‘-:.&:ﬂl:nlmn At 195), s equully appli-
wable o our Arbitration Acll 42 uuT 1965, In weswer to this arpument
counsel for the r::.[hmd:nl"ud’l‘nﬁd.rd thut, if counsel for the appellant
was correct in n:ml;md_j.u,l. Mﬂh: Acrbitration Act permits the enforce-
ment of the awurd L] . the provisions of the Recognition and
Enforcement of F A rhitral Awards -ct, 1977, would be redundunt
In view of my ﬂgr“)'rl expresead above it s not necessary to consider
whether sec. Jlr Arbitration Act, 1965, is applicable 10 the arbitral
award in
The l'l:'- m has net appealed agumst the award mode by the aria-
tratop mSyndon and such award, subject 10 certain defences both i
reng o personam which mav be available 1o the respondent. is con-
:hge}q"lﬁamﬂ the respondent. The defences | have in mind which may
beopen o the respondent include:
1) a defence that the arbitrators disregurded the requirements of
natural pestice;
tith a defence that the arhitral award s repugnont w public policy as
unaderstonsd in South Africa;
finnd o defemce that the arbiteal award was obtained by frasd.
Sce Direy wnd Mevris, op, it pp. I07S-1077; Cheshire, op, cit., p. 676
Poltak. I Ae Sonch Africon Faw of Jurisdiction, pp. 228.233. C1. the pro-
visions o sec. 4 of Act 40 of 1977
Sunce the respondent does not rely on any of the defences epumeraled
the weard made ia London should therefore, for the reasons stated, be
recopnitad and enforced by & competent Court in this country,
Iin terms of para. 3 of the notice of motion interest is claimed at the
rate of & per cent per annum from 30 August 1973 (the date of the awand )
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a tempore morae 10 date of payment, Al the date of signature of the notke
of motion, viz. 3 September 1975, the Prescribed Rate of Interest Act, 55
of 1975, kad not been passed. Judement was delivered by the Court a guo
on 10.5.76, Had the leamed Judee pranted an order recopnising the award.
be would probably have pranted interest at the raile of & per cent per
annum. In wpholding the appeal we have (o substitute an order for the
order made by the lemed Judge a geve ns at the dale of the judgment.
Such am order cannod be affected by the increase of the rale of wwra in- p
terest i 1] per cent by Government Movice R1217 dated 16 July 1976

The appeal succeeds with costs, including the costs of two counsel. The
order dismissine the application with cosis 5 sef aside and the following
order b substituied:

I. The arbitral award handed down in London, Englind. on 30
August, 1973, being annexure "G 10 the affidavit of Kinva Ohmori,
. is recognired.
L The respondent s ordered 1o pay 1o the applicant the sum of
RI7 553,13, with incerest at the rate of 6 per cent per annum as froay
30 August 1973, 1o date of payment.

3. The respondent is ordered 1o pay the applicant’s costs.
Frangrin, 1., and LE GraNGE, J., concurmed.,
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