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*

Facts .

Coop International Pte Lid (the appellants) entered into 2 distributorship
agreement with Ebel SA (the respondents) on 1 April 1995 which provided
vide ¢l 12.2 for arbitration in Switzerland according to Swiss rules as a
means to resafve their disputes. In July 1996, both parties terminated the
distributorship agreement. Instead of adhering to the termination clause in
the distributorship agreement, they entered into a separate termination
agreement dated 2 July 1996 with terms different from that provided in the
distributorship agreement. The termination agreement did @vidﬂ: foran

arbitration clause and stated that the distributorship would lapse
after the respondents had appointed a new distributor, was no dispute
pe

relating to the distributorship agreement, which rseded by the
termination agreement. .
On 4 September 1996, the parties a third agreement

(4 September agreement) which was fks nature of a settlement
agreement. By the time this ngm:m« signed, the distributorship
agreement had lapsed.

The 4 September agreement ppdv)
5$3.911,596.65 net of all char
4 October 1996, failing whi
based on 360 days would
10 October 1996, the 1

or the payment of a fixed sum of
respondents to the appellants by
daily interest charge of 8% per annum
posed on the amount unpaid. On or about
nts remitted Swiss francs 3,100,000 to pay
for the amount ow appellants under the 4 September agreement.
That amount w mﬂ'ﬂﬂeﬂ at the prevailing rate of 1.1225 (as at
e to only 533,489,050 leaving a short fall of

ts claimed for this shorfall including 8% per annum
terest on the outstanding amount and applied for summary
jud The respondents applied to stay the proceedings.

pondents claimed that the amount paid on the 10 October 1996

@ not have been converted at the prevailing rate of 1.225. They
i

ended that there was an oral agreement on 4 September that the
xchange rate had been fixed at 1.18 (the rate used in the 4 September
Agreement) for payment of the settlement sum. The respondents claimed
that this dispute was connected with the distributorship agreement and had
to be referred to arbitration under ¢l 12.2 of the agreement, hence their
application 10 stay the proceedings.

The appellants opposed the respondents’ application on the grounds that
there was no dispute arising out of or in connection with the distributorship
agreement, the distributorship agreement had been terminated, the parties’
respective rights had been compromised under a fresh agreement and there
was no dispute to be referred 1o arbitration.

The respondents’ application was allowed by the assistant registrar who
made no order on the appellants’ application for summary judgment and
stayed all further proceedings pursuant to s 6 International Arbitranion Act
(Cap 143A, 1995 Ed) (IAA). The appellants appealed against this order.

Held, allowing the appeal:
(1) It was not necessary to look at the distributorship agreement and
termination agreement between the parties to understan8ingaparbre the
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present dispute. The parties had compromised their rights by the
4 September agresment in which no arbitration clause had beeq
provided for (see ' 12).

(2) The amounts payable by the respondents to the appellants weps
finalised in Singapore dollars to avoid future disagreements including
fluctuations in currency exchange rates. The partics agreed to use th
latest ex-factory price in Swiss francs to value stocks as it was oo um.:
consuming to obtain the actual purchase pnn:r: of each item bec
the large amounts of stocks purchased at various times. I: was
to account for freight, insurance, banking, interest and
that the ﬂppclll.u.l:s would be compensated by a better
The numerous issues that had been settled could be fmm |h.¢

extensive calculations with allowances being sthe currency
conversion rate. This supported the appellants’ tions that final
settlement figures were to be denominated enti Singapore dollars
® (seeq 15-19).
{3) The arbitration clause in the distributorshi ent was of very wide

import but was not unlimited in its

have arisen out of or been reasona

concerned a breach of the ag itself or the interpretation of its

terms then the arbitration cla
" “concerned a transaction

y unrelated to the distributorship

agreement, then the clause could not have applied. The
parties had further ag t the distribution agreement, including the
arbitration clause lapse. They could not resurrect the lapsed
agreement and s 4 September agreement to it (see { 24-28),

(4) The issue Wi.@1 the new agreement was merely supplemental 1o
or in variatign e first agreement, or if it was one which was wholly

separa nd independent of the first agreement. Whether the
lause could have been construed to cover both agreements
a question of construction. Where two agreements could be
substantially as one agreement rather than two separate
reements, then it was likely that the arbitration clause in one
agreement would also govern disputes arising out of the other

§ agreement. If in reality the two agreementis were distinct and separate

agreements which could not be viewed properly as one agreement with
varied or additional terms, it would be less likely for an arbitration
clause in one agreement to be applicable in the other without some
appropriate words in either agreement indicating such intention. There
was no presumplion that the parties agreed to refer disputes arising in
all subsequent agreements to arbitration. The 4 September agreement
made no reference either to the distributorship agreement or to any of
its terms and was not expressed as a supplemental agreement (o vary or
add to the distnbutorship agreement. It was a wholly independent
agreement (see § 30-36); Wade-Gery v Morrison (1877) 37 LT 270,
Faghirzadeh v Rudolf Wolff (SA) (Pry) Ltd [1977] | Lloyd's Rep 630,
Overseas Union Insurance v AA Mutual Insurance [1988] 2 Lloyd's

Singapore
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A

)
B
> (6)
]
E

{7)
F

Rep 63 and Batshita International (Pte) Lid v Lim Eng Hock Peter
[1997] | SLR. 241 distinguished.
The respondents’ allegation that the 4 September agreement had not
incorporated the oral agreement to fix the exchange rate and wrongly
stipulated Siflgapore dollars as the currency of payment when it should
have been Swiss Francs ran foul of s 94 Evidence Act (97, 1990 Ed).
The respondents were attempting to admit oral evidence of prior
negoliations to vary or contradict the agreed and written terms, which
were signed by the parties. The respondents were pr from
raising these allegations. When such evidence was exc - was
really nothing much left in the respondents’ applicatign, for a stay of
proceedings (see T 43—44). EO
The question whether the arbitration clause in the distributorship
agreement governed the dispute arisin of the subsequent
compromise agreement of 4 September, purely a guestion of
construction, depended on the pec \"ar:ls and circumsiances
particularly the nature of the dispute, relevant agreements and ambit of
the arbitration clause relied upo ¥y new rights and obligations
were substituted in place of th the distributorship agreement.
It did not occur to the p o consider how disputes under the
COMPromise agreement w resolved. It could not be assumed that
they intended to have tion by arbitration. There had to be an
express choice ui@@ciﬂn if intended. Otherwise the court's
jurisdiction was sted. Implication of contractual terms into a
written agree icularly foreign arbitration clauses or foreign
jurisdiction could not be readily implied (see 1 5455, 58, 61).
The 4 Se r agresment was signed in Singapore after extensive
m:g::n:ﬂl and stock checking in Singapore. Nothing in the
agredgment stated that the laws of Switzerland governed the agreement.
@ in the absence of anything else the agreement had to be
ned by Singapore law and the Singapore courts would have
sdiction to try any dispute arising under it. There was no guestion of
taying the proceedings (see § 65-66).
The parties were clear about the curmrency of Singapore dollars. The
respondents attiempted to withhold moneys, but did not dispute lizbility
to make payment under the 4 September agreement. The respondents
admitted the exchange rate of 1.18 used for calculations, then
unilaterally used this when it was time to make payment. They ignored
the 4 September agreement. If parties agreed that the payment of a debt
was to be in a particular currency the debtor had to pay in that currency
or in another currency, which when converted at the prevailing
exchange rate, would give the same amount in the stipulated currency.
The creditor was entitled to demand that the debt be satisfied in that
stipulated currency (see { 78); Barclays Bank International Lid v Levin
Brothers (Bradford) Ltd [1977] QB 270, Wadley Lid v Tunku Adnan
[1991] 3 MLJ 366; [1991] SLR 271 and Tenghu Aishah v Wardley Ltd
[1993] 1 SLR 337 followed.

Singapore
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(9) The respondents did not dispute the appellants” assertion that there was

no agreement to have the exchange rate fixed at 1.18 at whichever dage

of remittance and whatever the prevailing exchange rate. There was pg
agreement that 1.18 was to be used as the fixed exchange rate. Ther,

could be no assumpption of this exchange rate. The respondents were

also precluded by s 94 of the Evidence Act from adducing oral evidence

on a clear unambiguous document (see | 85-90); Koh Siak Pog o
Perkayuwan OKS Sdn Bhd & Ors [1989] 3 MLJ 164 and Wong Kaj

Chung v Automobile Association of Singapore [1993] 2 § 77

followed. That the respondents had not succeeded in rai y
arguable or triable issue with respect to their alleged uﬂ@?ﬂmﬂu

(see g 91). Q

(10) There were extensive submissions concerning the agplitability of the
IAA to the arbitration clause in the distributors reement. This
issue was no longer material as it was found as r of construction

that the clause did not extend to the 4 ement. If however
such construction was wrong then the ings had to be stayed as
the court had no discretion in the m ing regard to s 6(2) [AA_

irrelevant so long as there
n Shan [1992] 2 S5LE 508 and
o [1990] 2 Lloyd's Rep 265

The fact that there were no triable i
was a dispute (see ] 97-99); The
Hayter v Nelson Home Insu

- followed.

(11)If the granting of the sta \@scnﬂlj:}rm'}' and not mandatory then the
court would have exerCised 1ts discreton to give due weight to the
arbitration clause i wiss Law the proper law. This was not
within the cate clear and unarguable cases where there was in
reality no dis tween parties 10 be referred for arbitration. The
proceeding d have been stayed thereby to give effect 1o the
arbitrati lause, The principles used in summary judgment

wgs were not an exhaustive means of weighing claims. Read

ith s 7 of the Arbitration Act (Cap 10), applications for a stay

o the larger issue of junsdiction (see § 100-103); Kwan Im

Chinese Temple & Anor v Fong Choon Hung Construction Pte

[1998] 2 SLR 137 and Uni-Navigation Pte Lid v Wei Loong

Shipping Pte Ltd [1993] 1 SLR 826 followed.

2)Clause 12.2 of the distnbutorship agreement was an international
@ arbitration agrecment because the respondents had their place of

business outside Singapore. One requirement of s 5(2) [AA for an
arbitration agreement to be considered intemational in nature was
satisfied thereby. The IAA and Model Law did not apply to domestic
arbitration unless parties agreed in writing that it applied. The IAA and
Model Law applied to international arbitration unless the parties opted
out. The question was what the parties had to do if they intended to opt
out of the [AA and Model Law and how clearly this was to be
expressed, bearing in mind that the [AA was mainly to implement the
United Nations Commission on International Trade Law (UNCITRAL)
Maodel Law on International Commercial Arbitration on an “opt-out’
basis (see J 106-108).

Singapore
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{14) The IAA incorporated most of the

(13)It was necessary to look at the Arbitration (Foreign Awards) Act

(Cap 10A) {AFFA) which was repealed when the IAA was enacted (o
see how the IAA operated. Under the repealed AFFA there was no
opting out provision similar to s 15 IAA. A stay of proceedings was
mandniuryﬁhcn the arbitration agreement provided for arbitration in a
foreign state. There was no need to cater for opting out of AFFA when
the arbitration was to be conducted outside Singapore which would
then fall entirely under the jurisdiction of the forcign/state. The
legislature intended all along since enactment of AFFA
mandatory when the arbitration clause called for arbi
state. There was no reason why after the [AA was énad
repealed, a Swiss party as in the present case, o agreed with a
Singapore party to arbitrate their dispute | va under Geneva
Rules would be subject to a discretionary s ime, but had it been
under AFFA, it would have besn m q 122-127).
sive rules of UNCITRAL
arties to opt out of the Model
ible flextbility if they chose
background against which s 15
could not have any extraterritorial
in a foreign state so that parties had to
only applied if parties chose 1o arbitrate in
wguld be subject to the Model Law procedures
age of 515 IAA 10 opt out entirely of the Model
. This was part of the Government's policy to
rowth of arbitration in Singapore by not unnecessarily
arties to any fixed set of procedures (see § 128-129).
of the lAA was intended only to apply to arbitrations in
e. When parties chose another place of arbitration in a foreign
Parliament never intended the IAA and Model Law to apply to
foreign arbitration such that parties had to expressly opt out of
se procedures pursuant to 5 15, Comity of nations and reciprocity
dictated that a foreign country's own substantive laws and procedures
governed the conduct of arbitration within their own termitory and had
to be respected for this reason. Section 15 could not be invoked for the
purpoase of depriving s 6 [IAA of its efficacy when arbitration was to
take place outside Singapore. The construction was supported by arn
1{2) Model Law where it was ciear that none of the anticles in the Model
Law except ans 8, 9, 35 and 36 applied when the place of arbitration
was not Singapore. The Model Law was irrelevant when arbitration
was outside Singapore. This construction of s 15 was also supported by
the commentary in paras 12, 13, 16, 21 and 22 of the "Explanatory note
by the UNCITRAL secretariat on the Model Law on International
Commercial Arbitration” (seeq 130-134, 139-141).

Model Law, There was the need to
Law so that parties had the wi
arbitration in Singapore. Thi
IAA had to be construed.
reach if parties chose to
opt out of 1. Section
Singapore as part
unless they too

(16) By choosing procedures alien and contrary to the mandatory provisions

in the Model Law or Pant I of the IAA for arbitration in Singapore,
parties would have opted out by implication. Section 2 AA was very
wide and would cover all arbitration agreements whether domestic or

“Singapore
Page 6 of 35



676 Singapore Law Reports [1998]3SLR

——

international. When Part II and the Model Law in the IAA applied, the
AA was not applicable. When Pant IT and the Model Law wers
inapplicable, the AA would apply. There would be no lacunae in the
law (see § 146-147).

(17)If the AA applied then the stay under s 7 AA was discretionary,
Parliament legislated that within Singapore, international arbitrations
(including non-internaticnal arbitration) following the Model Law
procedures would come under the LAA for which a stay was mandatory,
whilst those that did not apply the Model Law would come the
AA for which a stay was discretionary. For arbitration a s to
arbitrate outside Singapore, the stay would invariabl andatory
whether or not parties agreed to follow the Model La arbitration
(see  149); Kwan Im Tong Chinese Temple & r ¥ Fong Choon
Hung Construction Pte Ltd [1998] 2 SLR 137

[Editorial Note: The respondents’ appeal to lﬁé}ln of Appeal vide CA
38/98 was heard on 4 August 1998 (Yong P% Cl, Karthigesu and LP

Thean JIA) and dismissed.] @

Case(s) referred to

Barclays Bank International Lt in Brothers (Bradford) Ltd [1977]
QB 270 (folld)

Batshita International {Pr. Lim Eng Hock Peter [1997] | SLR 24|
(dastd)

Dai-Yun Shan, The | SLR 508 (folld)

Faghirzadeh v Ru olff (SA) (Pry) Led [1977] 1| Lloyd's Rep 630

(distd) Q
Havter v Nelso e Insurance Co [1990] 2 Lloyd's Rep 265 (folld)
Kianta % o v Britain and Overseas Trading Co Led [1954] | Lloyd’s

Rep 1ld)

Koh v Perkayuan OKS Sdn Bhd & Ors [1989] 3 ML 164 (folld)
K ong Chinese Temple & Anorv Fong Choon Hung Construction
e [1998] 2 SLR 137 (folld)
erseas Union Insurance v AA Mutual Insurance [1988] 2 Lloyd's Rep 63
{distd)
@ Taylor v Warden lnsurance Co (1933) 45 Lloyd LR 218 (folld)
Tengku Aishah v Wardley Lrd |1 1 7 (folld)
| 2 y Led [1993] 1 SLR 33
Uni-Navigation Pte Lid v Wei Loong Shipping Pre Litd [1993] | SLR 876
{folld)
Wade-Gery v Morrison (1877) 37 LT 270 (distd)
Wardley Lid v Tunku Adnan [1991] 3 MLI 366: [1991] SLR 271 (folid)
Wong Kai Chung v Automobile Association of Singapore [1993] 2 SLR 577

(folld)

Legislation referred to

Arbitration Act (Cap 10)ss 2,7

Arbitration (Foreign Awards) Act (Cap 10A)
Evidence Act (Cap 97, 1990 Ed) s 94

Singapore
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International Arbitration Act (Cap 143 A, 1995 Ed) ss 3{1), 5. 6, 15, 26
Arbitration Act [Switzerland] art 176(2)
Arbitration Act 1950 [UK] s 37(2)(c)
International Arbitration Act 1974 [Australia] s 21
-
Lawyers .
Andrew Ong (Rajah & Tann) for the appellants.
Jason Chan (Allen & Gledhill) for the respondents.

Chan Seng Onn JC: This is an appeal against the decision of the | istant
registrar making no order on the plaintiffs’ application for sumrrm gment and
staying all further proceedings pursuant to s 6 of the Immmign itration Act

4

(Cap 143A, 1995 Ed) (IAA).
2 1allowed the appeal and I now give my reasons. \O

Brief facts
3 The appellants, a Singapore registered
distributorship agreement with the responlenig, a Swiss company having its
principal place of business in Switzerlind; o distribute the respondents” Ebel
watches in Singapore, Malaysia, Indanesin; Brunei and Thailand for a period of
five years with effect from 1 April

4 In the distnibutorship a t, the parties provided for arbitration as a
means to resolve their dis lause 12 of the agreement provides as follows:

of Commerce and Industry of Geneva, Switzerland, in p:.rl:in:ular its &rt
iding for an expedited procedure. The arbitral tribunal shall have its seat
va, but may choose to hald its session at any other place.

5 metime in July 1996, both parties decided to terminate the distributorship

nt. The reasons for termination need not concern us here. The termination

in the distributorship agreement was not adhered to. Instead, they entered

10 a separate termination agreement dated 2 July 1996 with terms different from

that provided in the distributorship agreement for termination. This new

termination agreement had provisions relating to advertising and promotion

responsibilitics, collection of outstanding debis, prices and payment terms for

stocks and payment for the remuneration of the general manager of Ebel Division.
However, no arbitration clause was provided for.

6 The termination agreement further stated that the distributorship agreement
would lapse after the respondents had appointed a new distributor. On the facts of
this case, there clearly was no dispute relating to any of the terms of the
distributorship agreement. So there was nothing to be referred to arbitration under
el 12.2 of the distributorship agreement. The termination agreement thereafter
superseded the distributorship agreement.

Singapore
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7 About two months later on 4 September. 1996, the parties reached a third
agreement (hereinafier referoed to as the *4 September agreement') as follows:

Further to our final discussio held on 4 September 1996, the following amounts as

listed below has been :g'm;:';t;

| : S8
(A) Slocks 4.098,233.21
(B) Spare Parts

(C) Fayment to Christian Cornut @ 00
(D) Movement Overhaul

(E} A&P — Contribution from Ebel 51 99951
(F) — July's expenses to be reimbursed 68,951.42

— Aug's expenses 1o be reimbursed 28,563.58
(G) Tools and Equipment :L’i 157.50
{(H) Bracelets replaced by Coop frec of charge O 23.143.34

(I)  Outstanding owing to Ebel SA ,Q {730,920 51)

Total due from Ebel SA 3.788.649.66
122.847.00

Add 3% GS5T on (A) only

Total (inclusive of GST before A/C recei :{4; TOIL39665
This amount of 553,911,596.65 neut of i5 to be paid by Ebel SA to Coop by
4 Octhber 1996 latest, otherwise a dail yment charge of 8% pa based on 360 days

will be imposed.
O .

ASC recervables (refer to at A & B) 360,500,774
The above will reimbu p by Siber Hegner (SEA) Pre Ltd.

Ebel SA undertakes

(1) 10 settle a P payments not included in this statement even if the invoices are
p International.
(2) 1opa any amount over and above the amount listed under (B) above upon

We Will éndeavour (o retum the spare parts and relevant Ebel documents to Ebel SA by

&This 4 September agreement was in the nature of a settlement agreement. By
$ time this agreement was signed, the distnbutorship agreement had lapsed. The
September agreement provided, interalia, for the payment of a fixed sum of
533.911,596.65 net of all charges by the respondents to the appellants by
4 October 1996, failing which a daily interest charge of 8% per annum based on
360 days would be imposed on the amount unpaid. It may reasonably be inferred

that the interest charges, if payable, would also be in Singapore dollars.

9 On or about 10 October 1996, the respondents remitted Swiss Francs
3,100,000 to pay for the amount owed to the appellants under the 4 September
agreement. That amount when converted at the prevailing exchange rate of 1.1225
(as at 10 October 1996) came to only 533,489,050 leaving a shorfall of

93422,540.65.

Singapore
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10 The appellants claimed for this shorifall including 8% per annum contraciual
interest on the outstanding amount and applied for summary judgment. The
respondents on the other hand applied to stay the proceedings.

Il The appellants_ppposed the respondents” application on the following
grounds, each of which they contended, would be sufficient for a refusal of stay:

(a) There was no dispute anising out of or in connection with the distributorship
agreement.

(b} The distributorship agreement had been terminated and the p@ respective
rights had been compromised under a fresh agreement.

(c) There was no dispute to be referred to arbitration. Q‘

Application for summary judgment ?

12 I shall deal with the appellants’ appln:auun fo ary judgment first. The
appellants rely solely on the 4 September a E_Iu:tn rightly, nothing turns
on the distributorship agreement or the ' n agreement. [t is not necessary
to look at these two earlier agreemen nderstand or resolve the present
dispute. The parties had compromi ir respective rights under a fresh
agreement in which no arbitration cla been provided for.

ircumstances that led to the compromise
ants, the respondents sent their representative
re to finalise outstanding issues between them.
of inventory and the mechanics of handing over the
ere discussed on 2 September 1996. On the next day,

13 I will now set out briefl
agreement. According 1o the
Mr Jean Michel Bonjour (¢S
The inventory stocklist,
stock 1o the new dists

Mr Bonjour ins the spare parts which were 0 be delivered 1o the
respondents ns on the third day concerned the valuation of these spare
parts and th 1 which the respondents had to reimburse the appellants.

14 The value of those spare parts were estimated by the appellants at about

However, Mr Bonjour offered a price of only $5200,000, which the
sequently agreed to after some negotiations. The appellants said that
%njnur had given his ‘gentleman’s word® during the negotiations that if the
valdation exceeded S3200,000, the respondents would pay the higher sum. This
romise was incorporated as an undertaking in the 4 September agreement. The
parties eventually settled the outstanding issues between them and concluded the
4 September agreement.

|5 The appellants said that the amounts were finalised in Singapore dollars to
avoid future disagreement including unexpected fluctuations in cumency

exchange rates. The parties agreed to use the latest ex-factory price in Swiss
Francs to value the stocks as it was too time consuming to obtain the actual

purchase price of each item because of the large amount of stocks purchased at
various times. There was no other realistic option since the respondents wanted
the stocks to be transferred to their new distributor immediately.

16 The appellants required the respondents to reimburse them for the freight,
insurance, administrative charges and the carrying costs for the stocks. To reflect
these costs borne by the appellants, an additional 5% on top of the price for the

Singapore
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stocks was suggested. Afier some discussion, it was finally agreed that the
appellants would be compensated by a beuter exchange rate of 551.18 1o one Swigg
Frane (ie 1.18) for the stocks. This was 0.03 higher than the prevailing exchange
on that day of 1.15.

17 Since the appellants H&d further incurred banking and interest charges, the
parties scttled on a 4.5% mark up on the total cost of the stocks. The parties agreed
that 554,098,233.21(and not Swiss Francs) was finally payable to the appellams
and this was clearly set out in the 4 September agreement. At para 18,of the
appellants’ first affidavit, it was stated that ‘throughout the m

4 September ... with Mr Bonjour, it was repeatedly emphasised that unt
payable under the settlement agreement was to be in Singapo . The
respondents in their affidavit avoided denying this fact.

18 Calculation sheets exhibited by the appellants at 4 showed the
handwritten words ‘Settlement as agreed for your ap and "payment by

4 October 1996°, It can reasonably be inferred fm;&l conlemporaneous
documents that the parties had intended the 4 Se 996 to be a settlement

agreement, which conclusively resolved all the ing issues between them.

19 The numerous issues that had to be sc% be seen from the extensive
calculations with allowances being made fb 1.18 currency conversion rate,
4.5% mark-up and 3% GST. The calgulations also showed that conversion of
Malaysian ringgit and US dollars to S @ pore dollars was also involved besides
Swiss Francs. This lent support to (he appellants’ contention that they wanted the
final settlement figures to be miated entirely in Singapore dollars to avoid
currency fluctuations and fu Jsputes.

20 Further, account
the respondents, "A &

s, date of return of documents and spare parts to
nts’ and interest on late payment had to be settled.

Agreement was sub ntly reached on these issues. It would therefore not be
inaccurate in ion to view the 4 September agreement as an agreement,
which stood i dently of the earlier two agreements viz. the distributorship

agreement a termination agreement.
21 dents on the other hand contended that there was an oral

on 4 September that the exchange rate had been fixed at 1.18 for

of the settlement sum (assuming for the time being that such evidence

issible). The appellants denied the existence of such an oral agreement.

$M respondents said that this dispute was connected with the distnibutorship
agreement and hence, must be referred to arbitration under ¢l 12.2.

21 However, | could find no clauses in the distnbutorship agreement dealing
with the issue of the currency of payment or the exchange rate. The respondents
could not point to any particular clause dealing with the matters they had raised.
As was comectly pointed out by counsel for the appellants in his writien skeletal
arguments, there was no dispute whatsoever as to and | bniefly quote:

{a) The paries’ respective rights and liabilities under the distnbutorship agreement; or
(b) The performance of both paries’ duties andfor obligations under the
distnbutorship agreemeni; or

Singapore
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(c) Whether the distributorship agreement has been validly terminated — both panties
agreed 1o terminate, the distibutorship agreement; or
{d) Any issue as to the value of the stock to be handed over to the respondents — this

was agreed; or
{e) Any issue of any Jesmination fees or indemnity from customers — there is no such
claim; or
() Any dispute as to the advenising and promotional expenses payable to the
appellants — this has been agreed.
23 Fundamental to the respondents” argument for stay is that itration
clause 12.2 in the distributorship agreement extended to disputes ut of the
4 September agreement. Their argument appeared attractive a use of the
widely worded arbitration clause. But on closer look at facts and

circumstances of the case, it was not to be. | shall now deal Ta some detail with the
submissions of respondents’ counsel on this point.

Is the 4 September agreement wholly fmﬂ’fpmdcc@h: distributorship
agreement?

24 Counsel for the respondents submitt e dispute in question fell within
the scope of the arbitration clause 1 t was worded in very wide terms
covering ‘any disputes arising uulgz connection with' the distributorship
agreement.

25 Cenainly the words of fhe ¢Muse are of wide import but its scope is not
unlimited. The issues in must stll have ansen out of or be reasonably

connected with the dis ip agreement, If the dispute concerns a breach of
the agreement itself per interpretation of the terms of the distributorship
agreement, then @mtim clause would cover it.

26 Howev parties subsequently enter a new agreement or a series of new
weh do not have any arbitration clauses, and the dispute concerns
ments and not the original distributorship agreement, it becomes
ear (a) whether the dispute in fact has any connection at all with the
eement; and (b) whether the arbitration clause contained in the onginal
ment is applicable at all to the later agreements.

27 Hence, if a dispute concerns a transaction entirely unrelated to the
istributorship agreement, [ do not think that the arbitration clause 12.2 as drafied
is capable of goveming that dispute. Where the present dispute does not arise from
the terms of the distributorship agreement or from the execution of that agreement
iself, I find it difficult to see how the arbitration clause 12.2 can be applicable.

28 The position of the respondents is made more untenable by the fact that the
parties had themselves contracted that the distributorship agreement shall lapse
and that apparently included the arbitration agreement in ¢l 12.2. Now they seek
to resurrect that lapsed agreement and subject the new 4 September agreement 1o
it

29 The learned author Robert Merkin at p 4-12 of his book on Arbirration Law
said:
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A fine point of construction arises where a contraci conlaining an arbitration clause js
supplemented by a further contract which does not contain an arbitration clause. The
question of whether the arbitration clause applies to the second agreement depends upon
whether the second agreement is wholly independent of the first, or whether it is merely
an extension of the first. _,.

30 Iiis therefore a question of construction whether the new agreement is merely
supplemental to or a variation of the first agreement, or it is one which is wholly
separate and independent of the first agreement. Whether an arbitration_clause
present in one agreement could be construed to cover both agreement$ i€halso

another question of construction.

31 Where two agreements can be regarded substantally as one a@m:m rather
than two scparate agreements, then it is likely that the arbi n, Elause in one
agreement would also govern disputes ansing out of agreement.
However, if in reality, the two agreements are distinct
which cannot be viewed properly as one agreeme

varied or additonal

terms, it would be much less likely for an arbitratiog c in one agreement to
be construed as having been imported or inco into the other agreement
without there being some appropriate words inither agreement indicating that

ve&' it construed in that way. There
ving agreed to refer to arbitration
5] necessarily have agreed also to refer
arbitration.

32 Counsel for the responde ed me to Wade-Gery v Morrison (1877) 37
LT 270. The dispute in th arose out of a supplemental deed o a lease

agreement. The 5upplc had no arbitration clause. It was held that the

there was such an intention by the parties
is no presumption that the pamies, a
disputes arising out of one agreeme
disputes in all subseguent agreemeas

b@ deed had to be read and construed as one instrument

and therefore, the n dispute came within the arbitration clause in the lease
agreement. The ntal deed itself recited the main lease and expressed in
very plain il was 1o vary the lease in the manner and to the extent

wha et cither to the distibutorship agreement or to any of its terms. It was not
e as a supplemental agreement to vary or add to the distnbutorship
menl. It stood alone as an independent agreement settling all the various

ters between the parties. In fact, the parties decided to dispense with the
istributorship agreement totally by agreeing that it would lapse upon the
appointment of a new distributor. Clearly, the facts and circumstances of our case
are totally dissimilar. As such, the above case cited by counsel was of no

assistance o me.

34 The next case referred to me was Faghirzadeh v Rudolf Wolff (SA) (Pty) Ld
[1977] 1| Lloyd's Rep 630. Briefly, the buyers entered into a contract on 10 May
1973 with the sellers for the purchase of steel reinforcing bars. Payment was to be
made by irrevocable letters of credit (LC). Clause 6 provided an option for the
buyers and sellers to sell the goods to third parties on no less favourable terms than
that in the contract for either party but if the sellers invoked this option, they had
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to obtain the buyers' approval. An addendum signed on the same day provided
that if the buyers did not open their LC for the first shipment of 3,200 tonnes by
15 May, they would pay a penalty of 10% of the value of that consignment and
also forfeit all claims to the second shipment of 4,000 tonnes. The LC did not
conform with the tean$ of the contract but the sellers allowed the buyers until
15June to make the appropriate amendments to the LC. Negotiations
subsequently took place between 7 and 14 June. It was disputed at the hearing
before the arbitrators whether the contract of 10 May was varied or cancelled

altogether or some new oral agreement wholly mdapandc:nt of ially
dependent on the 10 May agreement had been reached and in . whether
the arbitration provisioas in the 10 May contract applied to a di ising under
the new agreement, if indeed there was such a new agreement. The sellers alleged

that it was orally agreed that the 10 May contract and th bookings would be
cancelled and the LCs retumed by them and they | the 7,200 tonnes to
other buyers (as they had done so) and account yers for any overprice
received. Obviously, this related to the afo clN6. The buyers denied the
existence of such an oral agreement. Counsel yers submitted that one had
to refer to the 10 May contract to ascery t ¢l & had provided before one
could understand what the oral nga‘::m;:k all about. On this point, the court

held, assuming that the oral agreemen validly made during the negotiations,
that the negotiations and in pmic%h: oral agreement were ‘unintelligible
without referring back to the con May 10. In one sense the agreement made

. was a new agreement, but j r sense it varied, though very radically, the
l:um.ran:l of May 107 H nee, court concluded that the arbitration clause

contained in the 10 rct was applicable also to the oral agreement,
jurisdiction to hear the dispute.

thereby giving the ar
35 Again this ¢ be distinguished as the decision rested on its own set of
facts. In our there clearly was no need 1o refer to any clauses in the

distributors ement to make sense of the dispute concerning the terms of the
4 Septe ment. The 4 September agreement cannot be construed as a
variati e distributorship agreement. The parties obviously could not have

mtcn enter into any agreement to vary or add terms to an agreement which

EI:t-d-Bﬂ would lapse and had lapsed by the time they came to sign the

tember agreement. Plainly, it did not make any sense to vary or supplement

r1 greement that the parties no longer viewed as subsisting. In my judgment, any

nnmplc of law that may be derived from Faghirzadeh's case would not be
directly applicable to the case before me.

36 Another case cited by the respondents was Oversear Union Insurance v AA
Mutual Insurance [1988] 2 Lloyd's Rep 63. Bniefly, it concerned a reinsurance
agreement No X1001 between the reinsurers, a Singaporean company and the
onginal insurers, an English subsidiary of a South African Company called AA
Mutual Insurance Association Ltd (AAMIA). The reinsurers undertook to pay all
claims paid out by the insurers in excess of £150,000 for its general business,
property business and aviation business for a premiem of £20,000. All disputes or
differences between the partics “in respect of this reinsurance’ shall be referred to
two arbitrators under an 9 of the agreement. In turn, the reinsurers signed a back-
to-back agreement on the same day with AAMIA whereby AAMIA undertook for
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the same premium of £20,000 to pay the reinsurers “all amounts paid by it in
respect of reinsurance agreement No X 1001 andfor to indemnify it in respect of
losses arising out of such contract’. In essence, the reinsurers were intermediaries
and all the risks of the insurers were passed back to its parent, AAMIA.

37 The reinsurers claim#t that there was an oral agreement, not recorded in the
reinsurance agreement itself, that they would not be required to pay the insurers
until payment was received from AAMIA under the back-to-back agreement. The

reinsurers had not received any payment from AAMIA because was in
liguidation. The reinsurers therefore refused to pay the insurers under(t 1001

agreement.

38 The court held that “the only sure guide in deciding w a particular
dispute is or is not within the scope of an arbitration clause #s the"intention of the
parties as expressed in the clause, unless a deviation is compEfled by authority in
any particular case.” Later the court said that *the ques
and construction alone”. At p 70 of his judgment, B¢a

The context is a reinsurance (ransaction Whi:%m:s have agreed 1o record in
writing at least in part. There is no clear indigfi) they intended the arbitrators to
have no jurisdiction cutside the written 1 are good commercial reasons, in
my judgment, why they should envisa all disputes concemning the transaction
generally would be regarded as comi in the words “in respect of this reinsurance’.
This'commercial consideration is 1in a sitvation where the same factual dispute
viz. whether there was or w oral agreement, not recorded in the written
agreement, which either wa was not intended to be included therein, may give rise
to different classificati ir legal rights. In my judgment, this clause in this
context does include llants® ("reinsurers’) disputed claims, not only that there
was an implhied t nsurance agrecment, but also, aliermatively, that there was
a collateral comt that the agreement should be rectified by the addition of an

CRPress LErTm.

39 A stark
reinsuran

dispu
collat

e should be noted that the above case concerned the very
ement which contained the arbitration clause. The issues in
te hether there was an implied term in the reinsurance agreement or 3
?ﬂntﬁlct to that agreement and whether the agreement itself should be
1ed.’ [ fail to see how this authority can be of relevance to the case before me,
there was no dispute over any of the terms of the distributorship agreement
where the dispute concerns an agreement totally divorced from the
istributorship agreement, which had also lapsed by agreement of the parties, and
where new rights and obligations had been created under the 4 September
agreement which superseded those under the distributorship agresment.

40 1 shall now deal with the last case cited by respondents’ counsel, which was
Barshira International {Pie) Lid v Lim Eng Hock Peter [1997] 1 SLR 241. This
authority was also relied upon by the leamed assistant registrar when she ruled
that the arbitration clause in the distributorship agreement was wide enough to

cover the dispute.
41 Inthis case, the landlord was suing for amrears of rent under the agreement that

contained the arbitration clause. The tenant did not deny he was five months in
arrears but he alleged that there were defects of water leakage, stained walls and
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A aroting kitchen toilet door. He said that he executed the tenancy agreement with
the landlord only after extracting a firm promise from the landlord that the defects
would be rectified. When the landlord did not fulfil his promise, the tenant stopped
paying the rent. The Court of Appeal held that the tenant had the right of ‘equitable
set-0ff of claims arising upder a tenancy agreement such as unliquidated damages
for a breach of the landlord’s covenant to repair against accrued rent.” As the

B alleged oral agreement constituted a condition precedent to the tenant’s execution

of the tenancy agreement, it came within one of the exceptions to s 94 of the

Evidence Act (Cap 97, 1990 Ed) and hence, was admissible in evidence. ourt

held that the dispute as to whether there was an oral agreement ng a

condition precedent to the tenancy agreement was connected wit nd hence,

was referable to arbitration pursuant to the arbitration clause(in the tenancy
agreement.

42 Hence, Batshita's case is also distinguishable. The
claiming on the distributorship agreement which conga
They are suing on a new COMPromisc agrecmen
arbitration clause. The appellants say that the
D iheir obligation to pay the amount in Singa
terms therein. The dispute concerns what had
compromise agreement and therefore
lapsed distributorship agreement. |
containing the arbitration clause wa
g dispute arose over the defects an w

anis here are not
arbitration clause.
ich does not contain any
ents had failed to perform

llars in accordance with the
n fact agreed in the subsequent
ing whatsoever o do with the
ita's case, the tenancy agreement
bsisting between the parties when the
ars of rental.

43 The dispute here does nﬁam any condition precedent relating either to
the 4 September agrum% distributorship agreement, for which perhaps
parole evidence of the e of such a condition precedent may be admissible.
What the responden @a!ly allege is that the 4 September written agreement
¥ e oral agreement between the parties 1o fix the exchange

rate at 1.18 i ment. In other words, the written agreement had wrongly

stipulated re dollars as the currency of payment when it should have been
Swiss Fi that the amount of Swiss Francs payable ought to have been
only 3,313; 42 (based on a fixed 1.18 conversion rate for the 553,91 1,596.65).
In ce, while the written agreement expressly provides for the respondents to

risk of the currency fluctuation for payment to the appellants in Singapore
lars, the respondents are now saying that the agreement should have provided

@ stead for the appellants to bear that risk and not them,

44  Plainly, this wouvld run foul of s 94 of the Evidence Act in that the respondents
would be attempting to admit oral evidence of prior negotiations to vary or
contradict the agreed terms, which had been subsequently reduced into an
agreement in writing and signed by the parties. The policy reasons behind 5 94 for
disallowing such evidence when there 15 already a written agreement are obvious.
When the evidence from the respondents is strictly inadmissible, the respondents
should have been preciuded from raising as part of their affidavit evidence those
allegations which form the foundation of the alleged dispute with the appellants.
I When such evidence is excluded, there is really nothing much left in the

respondents” application for a stay of proceedings. At least in Barshira®s case, the

tenant’s evidence of the condition precedent to the tenancy agreement could be
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placed before the court for consideration as to whether a dispuie existed, which
required to be referred to arbitration.

45 Counsel for the appellants cited two helpful cases to me, for which [ am
grateful. Kianta Osakeyhtio v Britain and Overseas Trading Co Ltd [1954] 1
Lloyd's Rep 247, a=€ourt of Appeal decision, was one such case. There the
appellants sold the respondents 5,000 cubic fathoms of timber under a contract
dated 5 August 1937 which was to be governed by Finnish law. The arbitration
clause stated that ‘in case of any dispute arising out of the interpretation or the
fulfilment of this contract, such dispute unless amicably seul ) to be
referred to arbitration in Helsingfors.” However, as the price h . the buyers

did not take delivery of 500 fathoms presumably taking ge of the 10%
in breach by not

taking full delivery.

46 Some onec and a half years later on 10 Feb |9 i

agreements (hereinafter referred to as the “secahd\and ‘third’ agreements). The
second agreement was similar to the first ag
sale and purchase of 2,500 fathoms with adifferent arbitration clause for referring
disputes which *arise out of the interprefaifon‘or fulfilment of this contract, ... o

Mr John Worsoe, or any other perso

for arbitration. The third agreem
outstanding quantity of 500 Afathe under the first agreement. This third

agreement, referred to as th nsation agreement, had the following terms:

ic fathoms ... remaining unshipped under the contract
and ... no further goods shall be delivered under the said
contract.
f sellers having agreed to the cancellation of this unshipped
agree (0 pay (o the sellers in liew of any other indemnity 115 per
very fathom delivered under the contract for about 2500 cubic fathoms
da February 1939, in addition o the price payable by the buyers under the

[
o,
a
g
&
=Y

% of this contract.
47 of the 2,500 cubic fathoms was delivered as war had broken out. Afier

ers denied that they were liable to pay as the 2,500 fathoms had not been

§: ar, the sellers claimed for £1,375 being 1 1s multiplied by 2,500 fathoms. The

&

clivered. The meaning of the compensation agreement was in dispute as to
whether the buyers were obliged to pay in any event or that obligation was
contingent upon the delivery of the 2,500 [athoms under the second agreement.

48 The sellers obtained an arbitration award in their favour following arbitration
under the arbitration clause in the first /937 agreement. They sought to enforce
that award in England. But under s 37(2)(c) of the Arbitration Act 1950, a foreign
award was not enforceable if the award contained decisions on matters beyond the

scope of the arbitration agreement.
49 In deciding whether the dispute was within the scope of the arbitration clause
in the first 1937 agreement, Lord Justice Somervell said:

... But I think the real test is, has it substituted wholly new rights and obligations foe
those which existed under the original contract so that the terms of the original contract
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do not affect the dispute which had ansen and which came before the arbitrators was not
a dispute arising out of the interpretation or the fulfilment of the original contract. It is
agreed that fulfilment should includs non-fulfilment. | think this is the right view, and
the award is therefore unenforceable by reason of s 37(2)c).

50 Lord Justice Morris®fh™ his judgment also did not regard the compensation
agreement as a variation of the first agreement. He held:

The compensation agreement itself in one sense arose out of the 1937 contract, but the
compensation agreement, as it seems (o me, was a new agreement and sel tained

agrecment. It was an agreement which had an independent existence. The di hich
arose out of that compensation agreement concerning its meaning was n y viewa
dispute arising either out of the interpretation or the fulfilment of of 1937.

byethren judges.

51 Lord Justice Romer concurred with the views of his leam

not use the words
slightly different,
learned judges o be

52 Although the arbitration clause in the case of Kian
‘in connection with' and the factual circumstances
nevertheless [ do find the prnnciples expounded
applicable.

(1933) 45 Lloyd LR 218, the

53 [In another case, Taylor v Warden Insu
)\ brought by an assured who had

Court of Appeal had to deal with a
compromised his claim under an insu licy for a sum of £00. The assured
had insured his horse which was kil ightning. When the insurance company
failed to pay him the agreed c ise sum of £90, the assured brought the
action. The court below gran y of the procesdings on the ground that there
was an arbitration claus policy, which provided that all differences
between the parties 5huul% erred to arbitration. The Court of Appeal held that
although it was mtrc-:@ it not been for the horse or the lightning, the action

the difference between the parties did not arise out of
ing nor did it anse out of the policy. The assured had not
ce policy but on the compromise agreement. The Court of
allowed the appeal and held that the claim was outside the

sued on the i
Appeal nh%
arbim:% :

o return to the present case before me. The question whether the

n clause 122 in the distributorship agreement governs the dispute arising

the subsequent compromise agreement of 4 September, h:irig_purl:l}r a
tioa of construction, will therefore depend on the peculiar set of facts and

circumstances, and in particular, the nature of the dispute, the relevant agreements
and the ambit of the arbstration clause relied upon. 1 have already examined the
facts in some detail earlier stating the reasons why I did not think that el 12.2

would be applicable.

55 Before [ leave this question, | have some further points 1o make. After several
days of negotiation, the parties had settled all their differences and entered into an
entirely separate compromise agreement which clearly substituted wholly new
rights and obligations in place of those under the distributorship agreement.

56 The 4 September agreement was to determine the final set-offs and payments
to be made by the respective parties. All of this was done with a view to end the
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business relationship between the parties. The parties were not interested 1o
continue with their operations under any kind of distribution agreement between
them. It cannot reasonably be said therefore that the parties had intended the
4 September agreement to vary the terms of the distnbutorship agreement. As far
as they were concerned “at that point of time, the distributorship agreement was
*dead’. Both the distributorship agreement together with the arbitration agreement
contained in cl 12.2 had lapsed by agreement of the parties and were regarded by

them to be no longer operative.

57 If the parties had wanted disputes arising under the 4 September 3gséement to
be decided by arbitration, the simplest thing to do is to in::#§l:ﬁf’ arbitration
clause as they had done so previously in the distnbutorship ﬁﬂ*‘ ment, Bt they
did not. Neither did they make any reference to the arbitrafion clause in the
distributorship agreement such as to make that clause part'of the 4 September
agreement. The absence of an arbitration clause and the gbsence of any reference

to ¢l 12.2 in the circumstances of this case indicawe’clearly to me that there was ng
such intention.

58 If indeed it did not occur to lh:m@-ﬁi{;{:‘snsid:r how disputes under the
compromise agreement would be mm_Iv&iT?ikEannm be assumed that they must
have intended to have resolution by ﬂﬁfhﬂrjﬂn- There must be an express choice
if arbitration is intended. OtherwiseNthe'court’s jurisdiction is not ousted.

59 Can it be said that thg- ﬂiuu‘&s. obviously intended that the arbitration
agreement in ¢l 12.2 :m:rqd'ii,glﬁj about one and a half years before (and for that
matter, also cl 12.1 of theN\disiabutorship agrecment on the choice of Swiss law as
the governing law) wéuld Continue to apply to this new compromise agreement
had they thought 71 think not. I must be alive to the fact that parties may
change their mi d decide that arbitration to settle disputes shall not be
required in the ity agreement concluded between them. After one and a half

years, things\belfainly can change.
60 1 &q&ﬁ:pfhplcx distributorship agreement which was to run for five years and
for & whole host of problems could crop up, [ am not surprised that the
ieihhad chosen arbitration as the best way from their viewpoint 1o resolve their
tes. When the parties have resolved their problems and entered into a simple
o-page agreement on 4 September 1996, I am also not surprised if the parties
decided that arbitration was not going 1o be necessary.

$ 61 By not including an arbitration clause in their new agreement and by not

making any reference whatsoever to the arbitration clause 12.2 in the lapsed
distributorship agreement, I find as a matter of construction that the parties have
sufficiently evinced their intention not 1o refer any dispute arising out of or in
connection with their new compromise agreement to any arbitration. Implication
of contractual terms into a written agreement particularly foreign arbitration
clauses or foreign jurisdiction clauses cannot be so readily made. In my opinion,
the facts and circumstances of this case certainly do not allow such an implication

to be made.

J 62 1 find that the 4 September agreement cannot be regarded as an extension or
a variation of the distributorship agreement such that a dispute with regards to any
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A term in the 4 September agreement can be said to be a dispute arising out of or in
connecton with the distributdrship agreement, which under ¢l 12.2 of the latter
agreement would have to be referred to arbirration.

63 Further, no dispute arjsing out of or in connection with any of the actual terms
of that distributorship agreement in fact existed. Hence, there was again nothing
B to be referred to arbitration under ¢l 12.2.

64 Since the dispute here concerns a payment term in the 4 ber
agreement, it has to be resolved in accordance with the terms and th law

governing that agreement.

C Proper law for the 4 September agreement .
65 It must be remembered that the 4 September a at was signed in
Singapore after fairly extensive negotiations and stoc ing in Singapore. [t

Singapore. There is nothing in the agreement s the laws of Switzerland
D or that of any other country governed the L Clearly, in the absence of
anything else, that 4 September agreement mu governed by Singapore law
and the Singapore courts would have jur n o ry any dispute arising under

also involved substantial stocks of walches il:li llants’ premises in

it
66 As the arbitration clause 12 not be construed to govern the dispute,
E there is no question of stayin ecdings. | only need to determine if the

respondents have succeed ising any triable issues. If not, summary
Judgment must follow.

Non-existence of n@gues

F 67 1accept L@dlanu‘ contention that the parties” agreement was very clear
that the pay both by the respondents and the new distributor, Siber Hegner
(SEA) Pt re to be in Singapore dollars. *5%" was underlined and put in
bold top of the list of final figures, and above the figure for the account
TeCely for emphasis. *53" placed in front of the amount to be paid (nett of all
c by the respondents puts it beyond doubt that the payment was intended

G n Singapore dollars and not any other currency.

The appellants in their affidavit also stated that they wanted cash payment in
Singapore dollars for the final settlement before they would allow the stocks to be
transferred out of their possession on 4 September 1996. But they relented on the
cash requirement because of the long relationship between the parties. The

H respondents did not dispute this either.

69 The appellants contended that it was for that reason that they wanted the
figures to be confirmed payable in Singapare dollars and signed by both parties so
that there could be no dispute in the future as to what was due to the zppellants.

T0 On 4 Ocrober 1996, the last day to effect payment without incurring interest
charges, the respondents wrote to the appellants raising various issuves and refused
to pay the amount agreed.
Singapore
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71 They unilaterally wil]‘l.tll:ld 5320,000 wunless their ‘Computer keyr
returned. They also raised for the first time that they had to do 3 '-‘Dmplﬂy War .
taking and would withhold $$200,000 for payment of the spare pars Th: Slocy

said that approximately ‘40 movements’ parts were missing. The res Y algy

used the 1.18 exchange vile to convert the agreed settlement figure in ;i Iy
dollars to Swiss Francs for remittance in Swiss Francs to the appeljangs Iﬂfa .
not the prevailing exchange rate on the date they effected payment. Afier 4 8 Wa
for the amounts withheld, the respondents decided to remit only SWEEG“T " A

3,100,000.

72 The appellants pointed out that Mr Bonjour was present to

and the spare parts when he was in Singapore and the amount o ﬂﬂﬂm

the spare pans had been agreed to by him. There was no basi Wwithi-.nldh
5$$200,000 payment. the ¢
73 The appellants also complained that the remittan tss Francs 3,100,009

on or about 10 October 1996 when converted to Sin ollars at the Pmaﬁ
exchange rate of 1.1255 produced only 533,48 ased on the principal syp

of §53,911,596.65 payable under the 4 Sept
of §5422,546.65. The appellants immediatel to the respondents setting ouy D
their computations of the balance due to er interest and other items

to were added in.
74 The respondents replied on @« 1996 confirming that they wers “ready
a

to transfer CHF199,394.20) as | settlement’ to the appellants. Clearly, the
respondents were not dis ir liability to make payment to the appellanss  E
under the terms of the 4 ber agreement. No issue was raised now by the
appellants regarding ,000 payment for the spare parts. The respondents’
computation in fact that sum in the payment except for a deduction of
55697026 for t pare parts of ‘missing movements”.

75 There % ificant admission at para 3 of their reply where the respondents

stated:

Si £ have used the used the exchange rate of CHF 1 = SINGS 118 for af
lations of:

your retum siock of waiches C
value of 100l and equipment sent by EBEL one year ago

— cost of bracelets replaced free of charge by you
— amount due by Coop Singapore, CIL, Sincoop Hong Kong and Taiwan

wie are using the same agreed exchange rate today.

76 The respondents did not say that it had been agreed prior (o entering the g
4 September agreement that a fixed exchange rate of 1.18 was also to be used &t
the time of payment regardless of the prevailing exchange rate. The respondents
admited that “sinrce we have used” the exchange rate of 1.18 for making the
calculations during the negotiations, therefore ‘we are using the same agreed
exchange rate’ again for the payment

77 It would appear that the respondents had on their own simply decided to use
the 1.18 exchange rate (and not the prevailing exchange rate) when it was time for
- Singapore
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them to make payment. They ignored the terms of the 4 September agreement that
payment was to be in $53,91'1,596.65. They unilaterally decided that because 1,18
had been used before, therefore they were entitled to use 1.18 again without
considering whether this would be in breach of the terms of the 4 September

agreament. = i

78 If the parties have agreed that the payment of a debt is to be in a parnticular
currency, the debtor must pay in that currency or in another currency, which when
converted at the prevailing exchange rate will give the same amopnt in the
stipulated currency. The creditor is entitled to demand that the debt 1ed in
that stipulated currency. The case law is clear on this (Barclays Ban ional
Ltd v Levin Brothers ( Bradford) Lid [1977] QB 270, Wardley nku Adnan
[1991] 3 MLJ 366; [1991] SLR E?I.Tengkuﬁi:hahvhﬁn.rﬂ\s 1993] 1 SLR

L 4

337).

79 It is for the paying party, having agreed to make
take steps to hedge against currency fluctuation i is minded to do so. If
not, then he takes the loss if the exchange rate gainst him and the benefit
if it moves in his favour. If the respondents taken steps to hedge against
currency fluctuation risk which under the nt was theirs to bear, it would
not be right for them to thrust any curre onto the appellants,

80 Further, the words *nett of al es” in the 4 Seplember agreement also
suggest that the parties had a at the appellants were to receive after
conversion of the foreign q ncy payment into Singapore dollars, and after

t in that currency, 1o

deduction of bank charges nmissions for the money transfers and currency
exchange, the full amo 3,911,596.65 and nothing less.

81 The respond @ ir affidavits had never once disputed the appellants’
assertion that thes o agreement to have the exchange rate for payment fixed
at 1.18, whicheykr miay be the date for remittance and whatever may have been

£ ge rate was agreed at 1.18 to be used throughout and he referred me to para
the respondents’ second affidavit which stated that the parties had
ifically agreed on the exchange rate at 1.18°. He further referred to the
respondents’ fax dated E October 1996 1in which it was stated that the respondents
had transferred ‘SFR3,100,000 or SIN$3,658,000 at the 1.18 agreed rate’.

83 1 also note that para 6 of the respondents’ second affidavit never went further
than merely stating that the parties discussed and agreed on the 1.18 exchange rate
‘to be used to convert the prices from Swiss francs to Singapore dollars, for the
inventory as well as for items such as adventising/promotional expenditures and
outstanding amounts due to Ebel SA’.

84 1 cannot sce how these pants of the affidavit evidence can amount to an
assertion that it was agreed between the parties that 1.18 was o be used as the
fixed exchange rate for computing the subsequent payment of 553.911,596.65.
The respondents could only assert that |.18 was the agreed rate, which the
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appellants in any event never disputed had been the rate agreed for the 4
computations at that time. To adhere to the same exchange rate for payment is
something quite different. | therefore found nothing in the affidavit evidence 1o
support the submissions of ﬂ'igr_cpumI for the respondents on this point.

85 A perusal of the affidavits will show that the respondents had carefully
avoided mentioning in their affidavits whether there was a prior discussion about
the exchange rate to be applied at the time of payment and whether an agreement

had in fact been reached for 1.18 to be used when payment was due. [ cann

but draw the inference from their awkward silence that there was in reali

discussion, let alone an agreement for the exchange rate of 1.18 to be the
time for payment, regardless of delays in payment and fluctuatio interest
1]

rates. If there had been such an agresment, they would have culty in C
positively asserting those facts in their affidavits, which they id.

%P irmed that there
of'payment should the

sion on that particular
unusual term could have |y

B6 When asked at the hearing, counsel for the respo
was no discussion on what was going to happen at the @i
exchange rate be different from 1.18. If there was nodi
point, 1 find it implausible that agreement on s
been reached.

£7 [t must also be remembered that the iling exchange rate at the time the
partics negbtiated the 4 September ag was 1.15 and not 1.18. A premium
was added to the prevailing exchan f 1.15 because the appellants wanted

the respondents to reimburse them, for the freight, insurance, administrative g

charges and the carrying costs tocks.
B8 [twould be most odd extensive calculations had been done to arrive

at a settlement figure in Si e dollars, which the parties themselves must have
considered fair at thata parties should have further agreed that 1.18 was to
be assumed as the ange rate for payment instead of the actual rate prevailing o
then of 1.15. ill not know how the exchange rate i1s going to move in the
future. But y would know is that this alleged arrangement will give the
responden tant windfall on the 4 September itself because the settlement
sum of 5§3,9%1,596.65 at the prevailing exchange rate of 1.15 gives 3,.401,388.39
Swis@a’whﬁm the assumed higher exchange of 1.18 gives a lower amount
of 912.42 in Swiss Francs. All the respondents need do is to tender
0 12.42 Swiss Francs on 4 September itself to the appellants, who would
en have to convert that sum at the prevailing exchange rate of 1.15 and collect
nly 553.812,149.28 for themselves. The appellants would suffer an immediate
shortfall of 5§99,447.36. The absurdity of it all indicates that the alleged oral
agreement that 1.18 was to be adopted as the fixed exchange rate for payment is
maost likely to be untrue.

89 Further, the alleged agreement would also mean that the respondents could
decide to make payment in Swiss Francs when the prevailing exchange rate was
below 1.18 but pay in Singapore dollars if the prevailing exchange rate was higher

than 1.18. Whichever way the exchange rate fluctuated, it would always be
favour of the respondents. | find it hard (o believe that the appellants could ever |
have agreed to such a one-sided term.

90 Inany event, the respondents are precluded by s 94 of the Evidence Act from

adducing any evidence of an alleged oral agreement which contradicts or SiAgapore
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the express terms of the 4 September written agreement. It is also settled law that
where the terms of a written document are clear and unambiguous, extrinsic
evidence is not admissible to introduce or add new terms to it (Kok Siak Poo v
Perkayuan OKS Sdn Bhd & Ors [1989] 3 MLI 164, Wong Kai Chung v
Automobile Associdffon of Singapore [1993] 2 SLR 577).

91 In the result, I find that the respondents had not succeeded in raising any
arguable or triable issue with respect to their alleged oral agreement.

Other miscellaneous triable issues 270

92 The respondents sought to deduct $8,254.63 which rep the sum that
Siber Hegner had paid out to Lloyd Martin on behalf of. th llants. On the

affidavit evidence at exh JMB-9, it would appear such fit had been made. I
therefore deducted that amount from the sum clai the appellants when 1
granted summary judgment. \
93 The respondents also wanted to sel o ﬁﬂ?ﬂjﬁ for the 37 pieces of
‘missing movements'. It was clear fro davits that Mr Bonjour had
inspected the spare parts. Counsel for dents could not tell me whether
Mr Bonjour did or did not see those 1&ces among the spare parts he inspected.
Meither could counsel tell me w re was any list prepared for the spare
parts inspected and whether suc had included the 37 pieces. The list filed in
one of the affidavits did not be a list for watch spare parts as the prices

listed for the items were simgly/too high for them to be spare parts. Counsel for
the appellants confirm the list referred to the stocks of watches and not

spare paris. The so maintained that the 37 pieces were not among the
stock of spare p e inspection as they had been missing all along. The
respondents we aware of the missing picces and had taken them into
account whe agreed to the figure of 55200,000 for the stock of spare parts.
Further, llants said that the total value of the existing spare parts far

actual value of spares returned exceed S$200,0(0), the respondents
E up the amount to be paid. Hence, the S3200,000 was the absolute base

As the respondents were unable to produce any evidence that the missing 37
parts were among the items Mr Bonjour had inspected for which the agreed
minimum valuation was 53200,000, I cannot sec any triable issue raised such that
the cost of 556,970.26 for these 37 parts should have been set off from the

appellants’ claim.

95 The last triable issue raised by the respondents concerning the ‘computer key”
became a non-issue when it was ascertained at the hearing that the key had already

been returned to the respondents.

Summary judgment

96 Accordingly, | dismissed the applicaton for stay by the respondents and
awarded judgment for the appellants in the sum of 53422 546.65 less a sum of
$$8.254.03 with interest at the contractual rate of 8% p.a. from 5 October 96 o
the date of payment Cusu for both the appeal and the heanng below were fixed

at 510,000, Singapore
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Other arguments an the Internarional Arbitration Act (1AA) and the Model Law

97 Dunng the heanng, extendive submissions were placed before me concerning
the applicability of the IAA to the international arbitration agreement contained in

cl 12.2. e

98 Since the respondents have appealed against the whole of my decision, |
thought [ should address these submissions for the purpose of completeness
although the issues are no longer material to my decision after [ have found as a
matter of construction that ¢l 12.2 did not extend to the 4 September agn:@:t.

99 If I am wrong in my construction, then 1 think the proceedin o be
stayed as the court has no discretion in the matter having regard ) of the
LAA and the terms of the arbitration agreement in ¢l 12.2. The fact there is in
my view no triable or arguable issue is irrelevant, For this, él& respectfully
adopt the principle stated by Goh Joon Seng J in The Dai [1992] 2 SLR
308 that “so long as the claim 15 not admitted, a dispute gxists:” The leamed judge
had referred to Hayter v Nelson Home Insurance C 2 Lloyd's Rep 265,
and I find the reasoning in the following passa ville I's judgment most

enlightening:
In some cases the su,gg:suan seems to if it can be shown that a claim under
a contract is tmil.spul:ahll: ie aclaim I.haI 5 cannot be resisted on either the facts or

the law, then there is no dispute or within the meaning of the arbitration
clause in that contract. .

To the extent that !LI.-EI'.I ohse
or difference within the meani
I am respectfully unable 0
in conflict with the

intended o define what is or is not 2 dispute
iration clause of the kind under consideration,
1th them — more importanily they seem (o me (o be
e Court of Appeal in Ellerine Bothers (Pry) Lid v
Klinger [1982] 1| W > In my view, (o treat the word “disputes” or the word
‘differences” in the { an ordinary arbitration clause as bearing such a meaning
lzads ot oaly oSabstedity, but also involves giving those words a meaning which
[though daum@ the words are capable of beanng) in context is difficulf to support,
The p jtin must be that if a claim is indisputable then it cannot form the subject
of a “dis ‘difference” within the meaning of an arbitration clause. If this is so,
then it low that a claimant cannot refer an indisputable claim to arbitration under
such'y cladse; and that an arbitrator purporting (0 make an award in favour of a claimant
Q@ng an indisputable claim would have no jurisdiction to do so. It must further
$ that a claim to which there i3 an iﬂ-dlﬁpul.ﬁblr good defence cannod be validly
rred o arbitration since, on the same reasoning, there would again be no issue or
fference referable to arbitration. To my mind such propasitions have only to be stated
10 be rejecied — as indeed they were n.-jﬂv:t:,l:l by Mr Justice Kerr {as he then was) in The
M Eregli [1981] 2 Lloyd's Rep 169, in terms approved by Lords Justices Templeman

and Fox in Ellerine v Klinger (sup). As Lord Justice Templeman put it (at p 1383):

“There 15 a dispute until the defendant admits that the sum i3 due and payable.”

In my judgment in this context neither the word *disputes’ not the word *differences’ is
confined (o cases where it cannot then and there be determined whether one party or the
other is in the right. Two men have an argument over who won the University Boat Race
in a paricular year. In ordinary language they have a dispute over whether it was Oxford
or Cambridge. The fact that it can be easily and immediately demonsirated beyond any
doubt that the one is right and the other is wrong does not and cannot mean that that
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dispute did not in fact exist, Because one man can be said to be indisputably nght and
the other indisputably wrong does not, in my view, entail that there was therefore never

any dispute between them.
In my view this ordinary meaning of the word “disputes’ or the word “differences’
should be given to these words in arbitration clauses.

100 Evenifl am wrong again and the stay is discretionary and not mandatory, |
would have exercised my discretion to stay the action to give due weight to the
international arbitration agreement which the parties had freely :mciﬁ.

t, then

101 Again on the assumption that the respondents’ contenti

cl 12.1 would also be applicable to the 4 September agree making
Swiss law the proper law of the agreement. There is no p on that Swiss
law is the same as Singapore law in relation to a summ dgment application
and in dealing with the disputed issues. Under the cir ces, this would not

be within the category of clear and unarguable there is in reality no
dispute between the parties to be referred for arbﬁ&m. Hence, this is another
reason why [ would stay the proceedings m?iv effect to their arbitration

agresment. %
102 In Hayter's case, Saville J at FE% i judgment said:
.. if the courts are o decide wh not a claim is disputable, they are doing

should be done by the private tribunal. An
whether or not there is a good defence to the
5, whether or not the claim is in truth indisputable.
Again, to my mind, wh position in the past, when the counts tended to view
arbitration clauses u ousl their jurisdiction, the modem view (in line with the
basic principles of n ush Law of freedom of contract and indeed international
conventions) is @ 15 no pood reason why the counts should strive to take matters
out of the han ibunal into which the parties have by agreement undertaken to

place them
103 Mo ntly, the Singapore Court of Appeal had to deal with a question of

precisely what the parties have
arbitrator’s very function is
claimant’s claims — in othgr

' discreti y under s 7 of the Arbitration Act (Cap 10) in Kwan Im Tong

Chi ple & Anor v Fong Choon Hung Construction Pre Led [1998] 2 SLE

inciples used in summary judgment proceedings should not be an exhaustive

s of weighing the claims. Applications for stay under s 7 of the Arbitration

ct relate to the larger issue of jurisdiction. The following passage at p 879 in the

judgment of GP Selvam JC (as he then was) in Uni-Navigation Pre Ltd v Wei
Loang Shipping Pte [+d [1993] 1 SLE 876 was rcferred to with approval:

The commen form arbitration agreement provides for disputes to be decided by
arbitrators. In such a ease the court should, save in obvious cases, adopt a holistic and
commonsense approach to see if there is a dispute. The justification for this approach is
that it is imporiant to hold a party to his agreement and avoid double and split hearing
of matters. ... If the defendant, therefore, makes oul a prima facie case of disputes the
courts should not embark on an examination of the validity of the dispute-as though it

were an application for summary judgment.

335 Inthe judgment delivered on 6 February 1998, the Court of Appeal held that

I' 104 On the facts of that case, the Court of Appeal allowed the action to be

stayed.
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Section 13 of the JAA -
105 1 shall now set out briefly the arguments at the hearing below, the

" sconclusion by the learned assistant registrar and the submissions at the appeal
~ before me specifically on the dssue whether the appellants have successfully
invoked s 15 of the LA A, assuming for the purpose of argument that the arbitration

agresment in ¢l 12.2 covered the dispute between them.

v, 106 It is common ground that cl 12.2 is an international arbitration ag [
' because the respondents has its place of business outside Singapore. Dnm@
requirements prescribed in 5 5(2) for an arbitration agreement to be
international in nature 15 thus satisfied.

'\". 107 The IAA and the Model Law do not apply to domestic arbh

/ parties have agreed in wnting that they shall apply. £
arbitration, the LAA and the Model Law will apply unless patties
The question is what must the parties do if they intend a(opthout of the [AA and
the Model Law. How clearly must they express ﬂ'mir?t n to opt out?

108 Counsel for the respondents submutted that % must expressly state that
the IAA and the Model Law shall not apply 1 iitend to opt out. Otherwise,
they will find themselves caught under the lla of the LAA and the Model
Law. Counsel referred to the speech of Parliamentary Secretary to the
Minister for Law, Associate Professor £ Kee, who stated during the second
reading of the International hrbih‘ﬂ@u that the bill would mainly implement

ational Trade Law (UNCITRAL) Model

the United Nations Commission
Law on International CUK itration on an ‘opt-out’ basis. From this,

£}

counsel contended that mist be a clear ouster clause to bring the
international arbitration jr ent outside the [AA and the Model Law.

109 The issue here

ore largely concerns the interpretation of 5 15 of the

'TAA. Section 15
IT the partie itration agreement have (whether in the arbitration agreement or
in any ment in writing) agreed that any dispute that has arisen or may anise

is to be settled or resolved otherwise than in accordance with this Part gr
Liaw, this Part and the Model Law shall not apply in relation to the settlement
tion of that dispute. [Emphasis is mine. ]

n this point, the leamed assistant registrar said:

o aection 15 containg an ouster clause, which applies if appellants have prowided for
means of seiilement "otherwise than in scoordance with this Part or the 8Model Law’. In
this case, the crucial question is how parties may provide "otherwise than in accordance

A

D

E

F

G

with the Model Law®. The appellants rely on inconsistencies between the mandatory H

provisions of some of the aricles of the Model Law and contrary provisions of the
Geneva Rules. “The Model Law® is defined in s 2, which refers to the First Schedule.
But art 1(2) states that only arts 8, 9, 35 and 36 are to apply il the arbitration is not 1o be
in Singaporc. In the present case, appellants have provided for arbitration in Geneva
pursuant to other rules. so only arts §, 9, 35 and 36 of the Model Law apply. Articles 8.
9, 35 and 36 are not inconsistent with the Geneva Rules, so it cannot be said that the
parties have provided ‘otherwise than in accordance with the Model Law’®, in this

particular case.
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111 The appellants had argued at the hearing below that this literal reading of
the statute may lead to.an absurd result. Suppose the arbitration agreement
provided for arbitration in Singapore pursuant to the Geneva Rules, then all the
articles of the Mode] Law would apply except for aris 8, 9, 35 and 36 as provided
for in art 1{2). Cofitlict between the Geneva Rules and parts of the Model Law
would result and the appellants would have succeeded in ousting the LAA and the
Maodel Law. The learned assistant registrar said that this concern was a valid one
but there was no necessity for her to decide the issue whether an ex ouster by
the partics was necessary and mere inconsistencies were insufficieqt tyenable the

parties to opt out of the scheme of the Act. Q~
| 112 At the hearing before me, both parties ook the positi if the IAA and
* the Model applied, s 6(2) of the IAA as well as art 8 of
mandatory stay of proceedings unless the court is
agreement is null and void, inoperative or i
this position is correct. Unless the respondents

e appellants’ claim, a stay
nt could have been granted on
le issue.

113 Counsel for the appellants reit f5 arguments that both s 6 of the [AA
and art § of the Model Law have icati
any dispute arising is to be setil ise than in accordance with the Model
Law. If so, by virtue of 5 15 , both the Model Law and Part IT (which
contains 5 6) will not apply /5% 6 is no longer applicable, a stay of proceedings
is not mandatory and s jurisdiction to impose a stay must then be based
on its inherent jurisdi d the common law. Stay becomes discretionary.

itted that there is nothing in s 15 which requires parties

fch is otherwise than in accordance with Part I or the Model Law. In other
waords, if the parties have chosen procedures for arbitration alien to that prescribed
by Part II or the Model Law, they have already agreed that the determination of
their dispute would be “otherwise than in accordance with this Part or the Model
Law." They need not go further to say that Part IT and the Model Law are
inapplicable. This interpretation according 1o counsel is supported by the plain
and literal reading of the widely worded 5 15.

116 Counsel also contrasted s 15 of the [AA with 5 21 of the Australian
International Arbitration Act 1974. In 5 15, both Part IT and the Model Law are
inapplicable the moment the parties have provided otherwise than in accordance
with either Part Il or the Model Law. Whercas the Australian provision only
allows the parties to opt out of the Model Law but not the principal Act itself.
From this. counsel submitted that parties could opt out of the mandatory stay

provision in Part 11 of the principal Act.
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. 117 Turning to the factual matrix in the case at hand, it would appear that

.

LY

) Switzerland does not adopt the UNCITRAL Model Law. The parties themselves
* have decided that Geneva is to be the place of arbitration and the Geneva Rules

are to apply.

L
118 The Model Law and the Geneva Rules are not limited to procedural rules but
also cover substantive matters. By adopting the Geneva Rules, counsel for the
appellants submitted that the parties had clearly provided for the disputes to be
resolved ‘otherwise than in accordance with the Model Law® since the m\:

Rules contain both substantive and procedural rules different from
Maodel Law. They had by implication excluded both Part I and the W,

With the consequent exclusion of s 6, the stay is no longer mandat
119 On the other hand, counsel for the respondents adopted ning of the

' learned assistant registrar in his submissions and also the apparent

anomaly which appellants’ counsel had raised at the i low that the [AA
and the Model Law ironically would have been o parties had instead
provided for arbitration in Singapore under the Geneva Riles.

120 In answer to this, respondents’ counsel to the following article in
the Model Law:

Article 19, Determination of ndes e

(1) Subject to the provisions of this parties are free to agree on the procedurs
to be followed by the arbitral n conducting the proceedings.

{2) Failing such agreement, the firhitrpl tribunal may, subject to the provisions of this
Law, conduct the arbitragi h manner as it considers appropriate. The power
conferred upon the tribunal includes the power to determine the
admissibility, relev atzriality and weight of any evidence.

121 Counsel’s cun%ﬂ as that art 19 allows parties the freedom to select

| another set of rul opted when the arbitration is in Singapore, Hence, the
mere choice of nt set of rules is insufficient to bring s 15 into operation

ly and expressly excluded Part IT or the Model Law for the

ns-:l ¢ parties the freedom to select rules different from the Model Law.

g It is necessary to look at the Arbitration (Foreign Awards) Act (Cap 10A)
AFFA), which was repealed when the IAA was enacted, to better understand how

: tl'.u: LA A is intended 1o operate.
) 123 Section 4 of the AFFA reads:

4 (1) This section shall apply in relation 1o every arbitration agreement —
{a) which provides, expressly or by implication, for arbitration in any State other

than Singapore; or
(b} to which there is, ot the time the legal proceedings under subsection (2) are
commenced, at least one party who is a national of, or habitually resident in,

any Siate odher than Singapore,

Singapore
Page 29 of 35

I



i

[}

[1998] 3SLR Coop International Pre Ltd v Ebel SA (Chan Seng Onn JC) 699

A (2) Where — .
(2) any party tﬂ.i{l arbitration agreement o which this section applies institutes
any legal proceedings in any court in Singapore against any other party to the

greement, and
{b) the proceedings involve the determination of a dispute between the parties in

respect of any matier which is required, in pursuance of the agreement, to be

B referred to, and which is capable of settlement by, arbitration,
any party to the agreement may, at any time after appearance and befo avering any
pleadings or taking any other steps in the procesdings, apply to th stay the
procesdings.
(3) ... the coun to which an application has been made in m@: with subsection
C (2) shall make an order, upon such conditions or terms iLthinks ﬂ, staying the

proceedings or, as the case may be, so much of
determination of the dispute and which refers
of the dispute in accordance with the arbi

\ M 124 Under the repealed AFFA, there was out provision equivalent 1o
p 5 15 of the LAA as we now have. Stay o ings was therefore mandatory

when the arbitration agreement provi itration in a foreign state. See
s 4(1)(a) of AFFA. There is obviousl to cater for opting out of the AFFA
when the arbitration is to be cond tside Singapore, which should then fall

i£3 to arbitration in respect

' 125 What if the parties

' arbitration procedures in and s 4 of the AFFA applied on the basis that one

ional or habitually rﬁrdcm outside Singapore? Since

the AFFA that stay is to be mandatory when the arbitration clause
itration in a foreign state.

- <It would be difficult to understand why afier the IAA had been enacted and

| AFFA repealed, the Swiss party for instance in this case, who has agreed with

the Singapore party to arbitrate their dispute in Geneva under Geneva Rules would

@ be subjected 1o a discretionary stay regime; but had it been under the AFFA, it

_ would have been mandatory. | can see no policy reasons in the Parliamentary
debates for a change in this regard.

oy 128 Tuming back to the LAA, which has incorporated most of the
_ H comprehensive rules of the UNCITRAL Model Law (see s 3(1) of the [AA), there

Eg is thus a need to allow parties to opt out of the Model Law, including those
sections (e.g. 5 8§, 9 and 10) in Part [I of the [AA which modify the Model Law, s0
that parties have the widest possible flexibility should they decide to arbitrate in
Singapore. This must be the background against which s 15 must be construed.
But if they should choose to arbitrate in a foreign state, | cannot see how the [AA
can have any extraterritorial reach, so that the parties have to opt out of it
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120 Section 15 therefore applies only if parties had chosen to arbitrate in
Singapore because the parties will be subject to the Model Law procedures unless
they take advantage of 5 15 to opt out entirely of the Model Law and Part II of the
IAA. This may well be part of the Government's policy to encourage the growth
of arbitration within SingZpore by not unnecessarily constraining the parties to
any fixed set of procedures be it in the form of the Model Law or otherwise.

‘& 130 It is pertinent to note the many references by Professor Ho concerning the

| applicability of the IAA and the Model Law to arbitration in 51ngapm®ng the

Second Reading of the International Arbitration Bill. He said:
This Bill will facilitate the settlement of commercial dlsm::ﬁ;\mﬂm i
o

Currently, forcign businessmen are uncomfortable with unfamiliar ion laws md

... international arbitration is a highly mmrml'.iliw busj usinessmen arc able to
choase from a variety of attractive intemational cen i
Kuala Lumpur, Mclbourne and Vancouver. Cu
SIAC is the non-applicability of the Model Law i
House through the main parts of the Bill.
of law in Singapore. ... The reason for this
lawyers know at the outset the changes
Facilitate their choice of Singapore as
why Singapore should ndupl th

glaring disadvantage of the
' re. ... Let me briefly take the

give the Model Law, ... , the force
h is to let foreign businessmen and
been made to the Model Law. This will
for their cases. ... In summary, the reasons
| Law are as follows: ... it will promote

Singapore’s role as a growing international legal services and intermarional
: arbitrations. O
% 131 No doubt the sch e LAA which incorporates the Model Law is

fons in Singapore. When parties choose a place of
puintry, | do not think that Parliament ever intended the
@ 1o apply to that foreign arbitration su-.':h that the parties

| intended to apply to 2
* arbitration in a forei
[AA and the Mog

reciprocity Jictat® that a foreign country’s own substantive laws and procedures
: gaverni onduct of arbitration within their own territory must be respected.
A\ 132 e reasons given, [ am of the view that s 15 cannot be invoked for the

& Of depriving s 6 of the IAA of its efficacy when the arbitration is to take
utside Singapore.
3 This construction [ have placed on s 15 is further supported by art 1(2) of
the Model Law where it is clear that none of the anicles in the Model Law except
arts B, 9, 35 and 35 apply when the place of arbitration is not in Singapore. Article
1{2) reads as follows:
Article |. Scope of application

{2) The provisions of this Law, except Articles 8,9, 35 and 36, apply only if the place

of arbitration is in the territory of this State,

134 Hence. when the place of arbitration is outside Singapore, no inconsistency

(% with the Anicles of the Model Law can possibly arise as the Model Law is

basically imrelevant when arbitration is outside Singapore. Only aris 8, 9, 35 and
36 remain relevant for very good reasons.
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135 Articles 8 and 9 serve 10 preserve the bargain of the parties to an
international arbitration agreement by ensuring that the court will not deal with the
dispute itself but refer the matter to arbitration and that the court will have powers
to afford the parties interim protection before or during the arbitral proceedings,
for example, to order interim injunctions, preservation, interim custody or sale of
any of the disputed properties.

136 Articles 35 and 36 deal with the recognition and enforcement of arbitral
awards inclusive of foreign arbitral awards in Singapore.

137 1 do not see how articles 8, 9, 35 and 36 can ever be i

ent with the
by any foreign
jurisdiction for the conduct of arbitration within their juri on. In any event,
arts 35 and 36 have been excluded by the Legislature £ 3(1) of the IAA and

do not have the force of law in Singapore is already separate
legislation under Part III of the IAA governing nition and enforcement
of foreign awards in Singapore. &

138 That essentially leaves us with 9. But these two articles do not
affect the way disputes are to be resol ttled under those rules. Hence, the
agreement per se to resolve the dispute\byvarbitration in Geneva, Switzerland, in
accordance with the Rules of on of the Chamber of Commerce and
Industry of Geneva cannot ed as an agreement to resolve the dispute
*otherwise than in acco either Part [T of the LAA or the Model Law". |
agree entirely with the given by the learmed assistant registrar on this
point.
139 Finally, coun@m the respondents referred me to the ‘Explanatory note by
the UNCITRA tariat on the Model Law on International Commercial
Arbitration’ h the note is prepared for information only and is not an
official ¢ on the Model Law, nevertheless I think it is most helpful. It
be better if counsel had made available the official commentaries
. In fact, 5 4 of the LAA specifically provides that reference may be
the documents relating 1o the Model Law of the United Mations
Cowmmission on International Trade Law and its working group for the preparation
f the Model Law for the interpretation of the Model Law, which has (subject to
the LA A and with the exception of arts 35 and 36) the force of law in Singapore by
virtue of 5 3.

% 140 Paragraphs 12, 13, 16, 21 and 22 of the said explanaiory note state:

(a) Substantive and territorial scope of application

12 Another aspect of applicability is what one may call the teritorial scope of
application. According o art 1(2), the Model Law as enacicd ina given State would
apply only if the place of arbitration 5 the territory of that State. However, there
is an important and reasonable exception. Articles B(l) and 9 which deal with
recognition of arbitration agreements, including their compatibility with interim
measures of protection, and arts 15 "and 36 on recognition and enforcement of
arbitral awards are given a global scope, ie they apply imespective of whether the
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place of arbitration is in that State or in another State and, as regards ans B and 9,
even if the place of arbitration is not yet determined.

The strict territorial criterion, governing the bulk of the provisions of the Model
Law, was adopted for the sake of centainty and in view of the following facts. The
place of arbitration is used as the exclusive criterion by the great majority of
national laws and, where national laws allow parties (o ¢hoose the procedural law
of a State other than that where the arbitration takes place, experience shows that
parties in practice rarely make use of that facility, The Model Law, by its liberal
contents, further reduces the need for such choice of a *foreign’ law in of the
{Model) Law of the place of arbitration, not the least because it grants
freedom in shaping the rules of the arbitral procesdings. Thi
possibility of incorporating into the arbitration agreement prnvi@ a ‘foreign

law, provided there is no conflict with the few mandatory provi of the Model
Law. Furthermore, the strict territorial criterion is of co practical benefit
in respect of arts 11, 13, 14, 16, 27 and 34, which entrust of the respective
State with functions of arbitration assistance and su

Beyond the instances in these two groups (referri arts 11, 13, 14, 16, 27
and 34), “no court shall intervene, in matters go by this Law*, This is stated

in the innovative ant 5 ...
(b) Arbitration agreement and the courts @

20 Anicles 8 and 9 deal with two im

&

141

aspects of the complex issue of the
ent and resort to courts. Modelled on ant
113} of the 1958 New York C on, art 8(1) of the Model Law obliges any
court o refer the parties (o if seized with a claim on the same subject-
marer unless it finds that itration agreement is null and void, inoperative or
incapable of being perf: referral is dependent on a request which a party
may make not later n submitting his first statement on the substance of the
dispute. While t vision, where adopied by a Stale when it adopts the Model
Law, by its n inds merely the courts of that State, it is not restricted to
viding for arbitration in that State and, thus, helps to give universal
recognitign ¥nd effect to intemational commercial arbitration agreements,
ses the principle that any interim measures of prolection that may
from courts under their procedural law {eg pre-award attachments) are
jile with an arbitration agreement. Like art 8, this provision is addressed to
rs of a given Staste insofar as it determines their granting of interim
mgasures as being compatible with an arbitration agreement, irmespective of the
lace of arbitration. Insofar as it declares it to be compatible with an arbitration
agreement for a party (0 request such measure from 2 court, the provision would
apply irrespective of whether the request is made to a count of the given State or of
any other country. Whersver such request may be made, it may not be relied upon,
under the Model Law, as an objection against the existence or effect of an

arbitration agresment.

relationship between the arbitratio

The above commentary on the Model Law lends support to the construction

that | have placed on s 15 of the LAA.

142 1 will now deal with the hypothetical situation referred to by counsel for the
J appellants where the parties have chosen S'iﬁ;ﬂparz as the place of their
arbitration but agree to abide entircly by the Geneva Rules, which are clearly
incompatible with the Model Law as applied in Singapore. Take for instance
r 12.1 of the Geneva Rules where the Chanther of Commerce and Industry of
Geneva shall appoint the sole arbitrator if the parties fail 1o select a sole arbitrator
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by mutual agreement within the thirty-day time limit set. This will certainly be
incompatible with the s 8(2) of the LAA read with art 11(3){b) of the Model Law,
where in the absence of agreement, the sole arbitrator shall be appointed, upon
request of a party, by the Chairman of the Singapore international Arbitration
Centre or such other person appointed by the Chief Justice by notification
published in the Gazette. Under the circumstances, would the parties have
succeeded in opting out pursuant to s 15 since they have not expressly stated in
their arbitration agreement that the Model Law or Part II of the IAA has been

excluded? 7 gl col W g g

143 Aricle 19 does not help much as the selection of the arbi not simply
a rule of procedure that has to be followed by the arbitral lm in conducting
proceedings. It is substantive in nature. In this hy ica , the parties had
selected a procedure which 15 contrary 1o the mmdg?gl%ﬂm in the IAA and
the Model Law.

144 Inmy opinion, it is not necessary to ha \Qf:it agreement stating that
the Model Law or Part I will not apply, ds counsel for the respondents had
contended, Section 15 itself does not a require a clear express term of
exclusion. On a plain and literal readin section, it can cover both express
and implied exclusions. If the intenp limit 5 15 to an express custer only,
Parliament could easily have prowi

145 Second, the transition prévis

it
oh in s 26 of the [AA provides that Part I shall

! not apply to an internationdl arbifration that was commenced before 27 January

1995, the date the LAA came/into force. It would appear that the LAA covers
international arbiratiaiNafreements concluded before the IAA was in force.
Parties certainly co L be expected to know that there 15 a need under 5 15 10
expressly opt o he Model Law or Part I1. [ do not think that Parliament could
have inten fiHese parties should be precluded from opting out and that they
to adopt procedures for arbitration in Singapore that are contrary
jes had agreed between themselves. As with intemational

ame facility to opt out and the only way this can be done is to construe
h that opting out by implication is allowed.

By choosing procedures which are alien and contrary to the mandatory
provisions in the Model Law or Part II for arbitration in Singapore, | think parties
would have successfully opted out by implication.

147 'What then is the legal regime to govern that arbitration in Singapore after
the parties had by implication opted out? Having regard 1o 5 5{4), [ am of the view
that if Part I is no longer applicable, then the legal regime reverts to the
Arbitration Act (Cap 10) (AA). The definition of arbitration agreement in 5 2 of
the AA is extremely wide and would cover all arbitration agreements, whether
domestic or international in nature. When Pant II and the Model Law in the IAA
applies, the AA is not applicable. So.when Pant 1 and the Model Law are
inapplicable, the AA must apply. | cannot envisage a lacuna here.

. 148 1 do not think I should go further to deal with the question how the

arbitration is going to be conducied having regard to the fact that the Geneva Rules

Singapore
Page 34 of 35



T

704 Singapore Law Reports [1998] 3SLR

are not exactly in line with many of the provisigns in the AA. It may well be easier
if the parties, after realising the complexities, simply agree to go to Geneva 1o
arbitrate rather than have it done in Singapore if they still want to follow the
Geneva Rules. But the point remains that they can arbitrate in Singapore using
procedures other than the Model Law.

149 [If the AA applies, then the stay is discretionary under s 7 of the AA. The
principles to be followed have been set out in the recent Court of Appeal decision
in Kwan Im Tong Chinese Temple & Anor v Fong Choon Hung Construction Pie

Led. T do not think there is anything absurd as contended by appellants” in
the hypothetical case that if the place of arbitration is in Singa y is
discretionary but where it is in Switzerland, the stay is mandatory. int really
is that Parliament has legislated that within Slugdparr. m itrations
(including non-intemational arbitrations) following the w procedures
{mﬁ{ljufﬂm[hﬁ]mllcmn:undﬂmmwhmhﬂn Hhemandamqr
whilst those that do not apply the Model Law will the AA, for which
the stay shall be discretionary. For arbitration &g to arbitrate ouiside
Singapore, the stay will invariably be mandatory ur not the parties have
agreed to follow the Model Law for their .uf:u
Appeal allowed.

‘ O Reporied by Zaheer Merchant
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