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~ Digfences umder 13 JITANBY, (dL te)l 31{4Na) snd [b) of Inernarional Arbirrarian Aer
994 = Internarional Arbitarion Act 1994 a3 21(2)(b), (d), (a), 3I(4)a) & fﬂ

) ﬁzpluuufﬁwu:nnpﬂ:mmmnmmmiudulkhmnfmm :

deferdsns were an

dmcmmlniuuduhh“ufm.ﬂn
135 October 1992, the

enieyed into a comtrect for the sale of goods by

'Ihuﬂl.‘fﬂnﬂl.ﬂtltnﬂ!nFH.hI]ﬁL ﬂd]wqmmb#qﬂ:mhruw which dispule.-

the plaintiffs submined 1o arbitration in China in accprdanes with the
mﬁ!qtmﬂm"bmﬂum:uwniuﬁmdm#hhmﬁim
Aprl 1994,

'I'.tudn:fmdnudﬂnntmfr!h:lwd 'Ihtpll_iﬁﬂ-ﬁ'-'l

applied in these procecdings for an order that they be a2 liberty. to enfores

the award in 1he same manoer as a judgment ar order of this coart An oider
to thet effect was made shonly thereafter and served on the defendagn. The
Acfendants then applied for the order 10 be se aside and for the frther order
that the arbitration award should mot be enforced against them. Their
" application was heard by the assistsnt regismar in Felwuary 1994 and was
dismissed. The dafendints sppealed w the High Cour

rafped ey dlfenadinty
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umuhmm&quﬂy#hhlmm!mmm“

ﬁmjwﬂﬂnumﬁ:ﬂ.ﬂnm—#ﬂ?—ﬂ‘m“mmd

qﬁ:ﬂuh‘lﬂiﬂﬂlwlﬂ'ﬁmh_ iy

" or decided by the arbimratcrs; and

l.:'v'.l enforcement of the award would be cg

* Singwpore in that the courns would ng

- ‘whete a defendant bad raiscd fag
" matter in dispute berween

&hﬂuﬁmmb
Held, dismissing the

pﬂl:l.ﬁ':d[l:ﬁﬂduflld.ljﬁ-lnﬂ}ﬂmm the
b mihmﬁlﬂmnmﬁmmmdmg: Fanber, the
hbumncu-ddmtmlhnr&:dsﬂumm:mﬁmm
s of whetherthe cotrt had the jrisdictioa
or whether the grounds required for

ﬂmﬂhhrmhdb::undﬁhd.hwulmﬂudnﬂh;
Jnn:ﬂmmﬂlcpumduihbnfnﬂuﬂd-lﬂnlhenmnmd.hun
uhﬁhndtndm:mmﬂuhhdmh:cmhdﬁthpnmm:
mtm:ufﬂmmﬁ{mpiﬂﬂ—ﬁ} ;

Q~: {1] 'l,'h:r.'-l'u 0o evidance lhmﬂ:puzuh:fnm'-ndhj the Commidsion

ﬁtdﬂﬂnﬂuupmfuthd:efnuumh;pmmlhthrnhpmnnm:h:i ;0

award being enforced:

1) ﬂhurdrrulmnﬁmdl?ncmhqjggludrmﬁlbdmm
with REC O 6971 7(7) in that the arder of count registering the agl
award was not indarsed with = statement specifying the perfind
within which they had to apply to cotrt to have the arders
stating that during: such period the pleinnffs would\p
enfarce the gwand;

(if) Th:lwm:lﬂ:i]tﬂm:-ﬂl:htntemm
m&unﬂ::lmuﬁhﬂmhmm:lmm EfTa b
on & matier beyond the scope of 1he sabus
plaintiffs had by their conduct waived 1S
~put raise the issue to the arbirators;

"{) the arbital was nof in acco
. betwieen the plainiff

arbltrazars mmpudmud did ot in amy event adbere to the
" proper when'making the award in favour of the plainriffs;
{iv) the subject mafer of the difference betwezn the and, the
defendants with respect 1o the award was not capable of sctlement by
arbitration under the law of Singapare in that the jurisdiction confemed

danice with the agreement 3
. ﬁtdﬂfnduuwwunﬂmﬁmﬁmtwﬁh_- '
the hwufmnwwﬂhm the arbitmtion tock place, in thar the' - -

G i
. W
i

conducting the arbimation had pot besn: in aceosdance with the
-alutm&r.[unlh!ﬂ. Ensﬂshhplpdﬂphmmlppﬁnbhhﬂm
“this Was not an English arbitration, Even if there had not béen any
mhﬂmmumuumw was to be fallowed,
“the appropriate procedure would mot Iur:'h:-m English procedure bat

-mnﬁrwuqdmﬂmm:uﬂndﬂumkplﬂ i Chirs (see p- $1G-

g
3)-The defeadants were given evéry opporiiniy, by the Comsmission 10
o mm:&mmr@:mmmmmmm
' 1o Teject that CppOTULY. Tt g also cleas from the wiy i which e
~ gwiigd was writien that the ahitrators were well aware of the facts of
. the case, in purticilar, mhmﬂnﬂlmﬁ“lm
+ majenre ncident had oecuréd The defrodants
. forestafied such-a ﬁ.ud-m:'lrf
- fncident to the Comunission: They
mumnﬁmmumdﬂrnw,l&tm
.-'".ﬂ

j in favour of the justifiat
hﬁwﬂhhﬂm&h .:.'.__ it _.: 1 ni

defendants themsclves conld have
Fqu'ntﬂ:n: fuumjmn
r:l‘uipimpnﬂdpllnhdn

mﬁdﬁt}'

idered whether thefe, n:ﬂui,ml:ﬂdmumk“

bad pot.addressed themselves 1o mn@pﬁmﬂ s required_Singapore

- [see pp 41110 42F). i
(4) Nage of the documenis r:thdﬂgwub;r
mplﬂnhﬂ':ﬁ'mpﬁn]up
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that their aftempts to get payment direetly from the defendants failed

oy Mﬂhhzﬁmmlhpl:hmﬂdquhqm“d-M.

procesdings were also legal procesdings (se= 43G-H, Further
@uwnummum#rmuﬂ&mhﬁmnlﬁ
plaintiffs and aceed 1o their demriment by reason of such reliance spart
fom & bare assertion that the defendants belicved th by stating in
thnr]:ummﬂihcywmﬂmmmqulrhmﬂi,ﬂtphhﬁﬂl
mnut_lhauhqwmudhlrdmnlwmhhq:lﬂﬂndmfhdrﬁﬂ;u
12 arbimation (see p 44E); Andre ot Compagrie SA v Marine Transocean
[1981] OB 654 =nd Paal Wilson & Co A/S v Partenreederei Hannah
Blumenthal [1983] AC 854 distinguished, .

(3) Aﬂ:hﬂqfﬂt&ﬂ:imﬂmRulﬂ:ﬂm;:dmﬂubhﬂhﬂ!nﬂL in the
event of one party failing 1o appesr a1 the hearing, to procesd with the
hearing and make an swand by defsult. The defendants’ dissatisfaction
whmwwulmuhnfluhunﬂnﬁnlhmjﬁnﬂumlnd
mqhmwmwmmmmmmm
was not in sccordance with their agreement or in accordanee with
Chinese law (sex p 42F),

(5} Wﬁkitwgdnmdmthnuﬁhhmtﬂ&mm:iﬁ:ﬂji&mﬁrﬂh
law which ﬂ:r;ppli:dmh:mmﬂnpnudhp,'jlw:m
corect that they hadl made the nward only in sceordanes with trade
mhlth:_ih:nwufmmd:mnﬂﬂ,ﬁnm:d
[Ill::nlhhu_inuuwu:hnltnﬂidmnfmimpﬂndduiunfhw.
Itapp:mdlhmfmﬂhuﬁinmhwmlhrhﬁjahhﬁ:ﬁﬁm!w

(7} Public policy did not reqquire that this coart refuse 1o enforce the aw

Civil Appeal No 90 of 1955.] e
Cases referred in .

Andre ef Compagnie SA v Marine Transoc ]QB.HH--

Faal Wilsen & Co A% v Partenyreedere!
sy : Lomenthal [1983] AC

Leglslation referred to

amtm;uuﬂw Awards) Act (Cap 10A) :
Termationsl Arbitraton Aer 1994 55 31(2N0). ( , ie), 31{4){a),

iluhnfﬂuhpr;m_ﬂ'mnﬂ]rl,ﬂﬁﬁ':?[?}m e e

[Edirorial Nore: The defendanis have dppealed 1o h@n{ :

i Thulasidas (Shaok Lin & Boky for the plainiffs.
m?thiﬂa@l&ﬂnﬂ;mjfu the defendanis.

Singapors Law Reperts - rm-,m

mtﬂhmaddmﬂuplﬁnﬂﬂ:i:thudmp:uﬁhpﬁyium:m :

L 1.4 . ! . 1
[1996] 1 SLR nua’mmmn . L

Tudith Prakash J: In October 1992, the pisindffs and defcndants eatered inio o

contract for the sale of goods by the defendants plaluriffs. A dispuse
subsequently arose which dispute the plaintiffs su arhimation in Chana
in accordance with the contract. The arhitzl tn ded js award in favour of

the plaintiffs in April 1994,

The defendants did ot satisfy the
incorporsed in Singapore, the phad
procesdings foran order that they to enforce the award in the sane
manner at a jodgment or order i o An order 1o that efféct was made
shorily thereafter and served Dl. danis. The defendanis then applicd for

a5 the defendant company is
ober 1994 applied in these

the order 1o be set aside and order tha the arbitration award should
net be enforced against icution was heard by the assastant regisonr
in Febrnary 1995 and The defendants appealed. [ dismissed their
ippﬂlhdﬁr?h% appealed to the Court of Appeal

i organisation constinsted whder the laws of China: On 15
, they agreed to buy from the defendants 15,000 metric tons of steel
oth. 3 Black Sea port to be delivered 1o the plaintiffs at the ports of
Hadkou in China. The contract provided that the latest date of shipment
her 1992 and that if the dslay in shipment shoold exceed thres weeks,
he: pIRintiffs would have the right 1o cance] the contract and the defendants would
pay a pemalty of 3% of the valoe of the contract.

The coatract also contained the following material aricles:

20 [Force majere: The sedlers shall not be beld responsible for the delry.in skipment -
of noa-delivery of the goods due w force majeure, which might occur during the
process of manchecturing or in the coumse of |oading or transit. The sellers shall
aidvise the buryem immedintely of the cecumencs mentidoed above and: wirhia
Touresn days thepeafier, the sellers shall sead by ainmail 1o the buyers for their
scespiance a ceftificate of the sccident lssued by the compeient government
wnbbcitics of the chamber of coqupernce whene the secidenl oocmrs a8 cvidence
thereot, Under such cimmumstinees the gellem, however, ae still aoder the obligaien
to bake all fecessary mescures fo hasten ihe' delivery of e goods. In o the
accident lasts fo mote than |0 wesks, the buyers shall have the right to cance] the
coatrace il :

71 Ashiration: All dispowes in conpection with the sxacition of this contract shall be
seniled frieadly (sic] though negotiations. In case no senlement can be reached, the
cxic nay then be sehmined for arbitration 1o the Arhitmuion Commities of the
@_ﬂ#ﬂﬂlhhﬁmﬂuﬂwﬁﬂ.ﬂnhmﬂm ice with the
Proyigioeul Riles of Procedure prooulgated by the said mhigation commifine
The arbituton shall take i Befjing and the docision of the arbimarios
comimines shall b fnel and binding upon both farties. Nesther party. shall sock

“fecourss 6 8 16w solift or other suthortes mqﬂlﬁﬂ'ﬁﬂdhm Singapore
m:Page 20f7

Aifisticn o shal be borse by the lasing faeiyt o0 ©0 c 0 -
After the contract was concluded these were further neggtiations between
wﬁﬂﬁhnﬂdmmm;mﬂamm-#wu@m
goods within the originally prescribed: dates. - Finally, the-plaintiffs agreed to
amend the [atest shipment date 1o 31 Tannaiy 1993 and ihis was pravided for by
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varions things, including saming an -nt-rudﬁﬁnglhmddm:r_?mm
deeutnents in Chicee were forwanded with the said Jeter.
Dﬂl]ﬂjiﬁ]mﬂiﬁq{mﬁtlﬂ]lﬁ:dﬁ&ﬂiﬂumuﬂuw
acking for an English mnslaton of the decuments and suiting that they did not
agree o the instmtion of arbration procesdings. The Comemission wrode lo the
defendants. again in November 1593 stating ' that if they did.noet sppoint.an
arbitrator, the Commission would proceed with the arhiraton. In Janhary 1994,
the defendants were informed that the hearing of the arbitration would take placs
on 7 April 1994, The defendants did net aftend the hearing and, by o lenter dated
9 April 1994, the Commission told the defendants thas the plaintiffs Fad presented
their case apd asked ibe defendagts to submil their réquest-or supplementary
materisls within the nexr 15 days. The defendanis’ oaly responseto this lener was
:rummlmumtydﬂm[qm:mm:uhmHmTH:AﬂMCmm
pﬂ:mﬂdmmlummdmhmnflhﬂpmuﬁm%ﬁpﬂ]ﬂ#

The grounds of the defendants” objections

The pluintffs" edgins] application had been made parsuaat te the provisi
the Arbitraton (Persign Awands) Act{Cap 10A), This saane was
Internaconal Achiradon Act 1994 (the Acr’) which came into
Jamuary. 19935, Section 36 of the Act provides that any proceedings ¢
virme of the Asbitaton (Foreign Awards) Act ghould continue

_commenced under the Act Accordingly, the legislative pravis
application were those contained in s 31 of the Act. This

vmmugrnundunwhh;hd:mm:m}'ufuum : arbrmraton
award -, .
Before me, the defepdants srzued that the award e be=q regisiered

under fhe Act for the follpwing reasons:

(1) lﬂ:drdnd’:mtdﬂﬂ?? Oetober |
RSC 0691 7(7):
)] Ea::wirddultw:rthldﬂu:nn:

beyond the scope of the bnad by
their enndict saived theds ttration and did nol fudae the isnie o the
arbitrators; . . iy A ;

(iii} the arhiiral proced in accordance with the agreement bepween the
plaintiffy ahd the dants or Was not in sccordance with the Law of the
cousty where ¢ il Hon mn'rplw-:.mﬂntﬁ:nhnhnm:mt

ect tn the award was nat capable of séttlement by arbitrafion andes
the law of Skigapore in (hat the jurisdiction conferred vpon the arbitmtofs did
nﬂl!ﬂdffﬂhhwmph:mm:q'#:m}hwﬂﬂ:ﬂhﬂhﬂ
-ﬂmchmhn:ﬂnuh&uﬂrﬁhwdﬁmmhu’:wh

either agreed between the parties or decidad by the arhitrators; and
(v} enforcementof the award would be tp-lk:pu]:h:pﬂhr_;ruf.!i:q;gm
hﬂﬂltpmumﬂnmﬂhwmlwdm-tﬁ | whiete a defendant

- Singapore Lw Repors [1996] 1 SLR

mm:ﬂmmaqﬂ;mmzpmMWmmﬁ
the defeadants.
n:rd:u plaintiffs,

1593 mm!-gtha.:l:hu leuﬂnngm:urgnwmmplnnmdﬂﬂt
leading =i the p Rend in the Black Sea onro a vesssl called St Nilesmiov wes
curmenily o np:t.lnﬁmbtum.ih{dj The plaioiffs replied the
same day 1o fheir information was that oo such vessel was at that port on

1893, the plaintiffs formally cancelled the contract and

1 nghnn-:lmnﬂupmlrjrpmﬂndfﬁrmth::m
il was (hat on 27 Jenuary they were mformed by the

=rmfuﬂh=dh3r|11!pﬂrtuniumu that :l'upnrnn
ﬂmhcﬁnghd'hmpmq:ntiThd:Emdemdlhuﬂ:yhdhmudhmbr
wrilten 10 the plaintffs informing them of the situation at Reni sad declanng-a
situaticn of force majeure under art 20 of the contract. They said that their leter
af 30 Jaguary 1993 was sent in emer due to a miscommunication. The defendants
afleged that on 6 February 1993 they had wrinen to the plaintiffs informing them
again about the force majeurs position and that oo 8 Febmuary 1993 they had sent
the plaintiffs a copy of the anginal force majeure cerificate dated 29 January
1993 which they had received &mm:thmh:nrcmmnl{hdw of
the Russian Federation.

The plaintiffs, on the other hand, contended that the defendants bad pot sent
any lener declaring force majeure to the plaintifs on 27 January 1953 and that the
letiers af 27 January 1993 and & Febroary 1993 were both typed oo the same day.
The planuffs said thar ey only received the letter of 27 Janeary 1993 on 158
February 1993. They denied receiving the letter of 8 Februsry 1993 or the force
majeurs certificate, They did not accept that any incident of force majewrs bad
occuired 50 a3 1o sxcume the defendants from thelr shipmept oblizadons oeder the
contract pursiant to art 200

In late March 1993, the plaintiffs informed the defepdants (iat they required
payment of the sum of US5217_500 being the non-performance penalty payzhie
by the defendants under the cootracr. They further potified the defendents tha:
they bad suthorised 2 Singapore company to collect puyment on their behal{ and
that if the defendants did not pay they would seek recouwss through legal channels
to feco¥er the losses snstakned by them by reason of the defendasts” breach.

The defendants did mot pay the plaindffs the amoupt demanded. 1n Jane 1993,
the plaintffs submimed the dispute for arbitation to the China International
Economic And Tmde Arbimation Commission (‘the Commission”) which,
appar=ady, is the same body as the China Coanse! for the Prometion of Intemational
Trade, Mhdrmmmﬂmdﬂhmmmmmntmhm
ﬁhﬂmhﬂmrﬁnﬁlhmrﬁﬂh]mmujs riecion
them that the Commission had taken cognisance of th
lh:rhnditin:dlh:nrbmﬂmuyu:mdlnp The def f
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procured did not decide on the resl marter in dispute berween the parties and
injustice would be done to the defendants if the awand were to be enforeed.

“he Defendants, therefore, weve in the main relying on the grounds for refusing to
aforee a foreign arhimraron sward st oot in g5 llm[h]l.{d]udmmdﬂ 31{4)(a)
iod () of the Act

i Hm—mhmhﬂhﬂﬂ:ﬂﬂr]"m

e defendants” first complaint was that when the onder of couwt registering the
rhitration award was served on them it was nof indorsed with a statement
pecifying the perind of time within which they had to apply to cort to-bave the
rider set aside and staring thar disring such period the plaintiffs wonld not be-ahle
2 enforce the award. This statement was a requirement of O-69 r 7(7) and the
{zfendants contended that the heed 1o comply with this rile was imperative so
hat the defeadants would have besn given sufficient motics of the plantiffs’
ni=nfion to enforce the award,

The plaintiffs poigted out that the order of court had been served on the
“ciendants on | November 1994 and the defendants’ application to sct it aside had
seen filed on 15 November 1994, They conceded that there was an amission 1o
tate in the opder that the defendants had 14 dys in which o apply to set it aside
st contended that this omission was only an irregularity and did not mallify the
srder. They relied on O 2 11 in support of this argument.

I agreed that the plaintiffs' omission should be regarded as an iregaladty -
m-'lﬂzml#rﬂll'l It wns clear on the facts ther this emission had not

rzjudiced the defendants. Having received the order on 1 November, they had
Ltﬂﬂlﬂﬂui:whdtxlmmmﬂumtﬁwmmdhdmﬂaﬂuﬂ@hnm
uiﬂliidtlhcnrdcrwhhnﬂrlpnclﬁcdpmndnfummmzm
iiaintiffs bad not instimted any execution procesdings.

Further, the omission of the notice could not aullify the onder since
fid mor affect the fundanental points of whetler the coart had the ]
ear the plaintiffs’ application or whether the grounds required for
e award had been satisfed. It was a notice drawing attention
*e followed after the order had been obtained and not a

omplied with prior 1o the makmg of the order, The ﬁntpmwu
hus devoid of meric '

i) Was he arbiation procedure in order? @

This issue arose from s 31(ZNe) of the Act i ul’ummtu[m award
vill be refused if the composition of the o tlye arhitral procedure ©

vas 0ol in sccordance with the agreement of the parties oo, fafling snch apreement,
#uwhunrdmw:hﬂ:nhwnfu:::mm where the arbimadon took
lace.

The defendants did fot take issue with the composiden nl’lhtnliltll ‘anihoricy.
| wmﬂdbhmﬂhdlhﬂhhmlinfﬂumdiﬁmu-muh
whmirted to the Arbitration Committee of the China Couned] for Promotion of
nternational Trade (‘the China Council’). This dispute was submited to the
nmmmwhthmuphmﬂﬁ:mmﬁ:dwhhmmhndju Lhe

has raised facts which wuuﬂd;iwnnmﬂtpuﬁtﬂludulhuwdﬂmdy '

41
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Arhirrmion Commission of the China Couneil. As the defendunts did not dispuie
that assemion, | sccepied 1L

falt The defendants’ srgument was
accordance with proper procedhire,
Arbirranion by Musill and Boyd far the
In the arbiration when the defendants fai
elaim. They submined that therr failu
automatcally be an awand sgainst them

b

B
to [irst be safisfied that the plaint

umm&mﬂmmmm
H the leters writien by the defendints to the Commissian.
plaingy 4 not show the Commission the force majeurs cemificate
. mhcmmmwﬂgm:dmmﬂd
ing legal proceedings against the defendants prior 1o
ﬂmﬂm;w:ﬂnn.]hd:fmﬂ:m@mﬁnﬂ&uwmm
Arbirration Rules governing the condwct of the Commission provided
bearings record should be taken of the proceedings, such reccids had
supplied o the defendants, Accordingly, this'court did pot hawvé sufficient

ion to decide what mranspired af the arbitaton headng. .

The question h:r:uwhupmu:ﬂuh-dmhfnlluwnﬁmmlﬂhlﬂmn.
According o art 12 of the contact, the whimtion had 10 be condocted in
accordance with the proviciens] miles of procedure prommgated by the Arkiration
Commines of the China Council. The plaintiffs filed an affidavit which had be=n
depesed ta by & Mr Liang Pin Ying, a lawyer in practice in China in the city of
Tienjia. MrLiang confirmed that the rules applicable 1o the arbitation
were the Arbiration Rules of the China International Economic and Trade
Arhitration Cominission 1985, A copy of these rules snd sn English translation
m‘muﬂhﬂdmh{l-ﬂiﬁmldruntlkpmﬂﬂubuﬁmh
1 plaintiffs” applicarion for arbitration and on the facts’ permining to the conduct of
the arbitration as stated in the asbitration asand, be was satisfied that the swmrd
was made in accordance with the said ural rales,

The defendants on the other hand did not adduce any. evidence that the
procedure followed by the Commission in conducting the asbitmtion had ot besn
in accordance with the Arbiration Rules, Thelr contention as to how the arbitralors
should act was based on English legal principles, These principles were not
applicable because this was not an English srhimation. Further, even if there had
not been any agreement between the s 1o what procedure was to be
fallowed, the appropriste procedire woald not have been English procedure but
Chinese procedure since the arbitrtion took place in China. This ks provided try
¢ 31(2)(e) itself. In the present instance, Mr Liang also deposed that Chinese Lo Singapore
did mot contain anything which invalidated the. procedure followed by tePage 4 of 7

mmmﬂmmﬁmmw&ryh}mcmn
to present their case in reply to the claim. They chosé deliberately o reject that

9 .
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rizht to criticise the way in which the arbitmdon hlﬂ.bnn-;md_::ud.__'hnrm:.
it was clear from tye way in which was wrinzn that the arbitrators were
well sware of the facts of the case. [n partigular, they Jmew thet the defendanis had
ipeident had occurred. They held that the

ﬁmﬁmlﬂ:mdﬁﬁ::ﬁmplﬁunhunh:uﬁmhdnmmmﬂdwhmh
there was sufficient evidence o make a

Tﬁ:ﬂ-ﬂqphﬂ!urgutdlhﬂlh!ﬂmﬂh:fnﬂuﬂ'ﬂlntﬁn:hmﬂﬂﬂuhﬁ
—anclusion the arbitmtors came to was incorrect because the plaintiffs did not
rernish them with 2 copy 6 the force majeure certificate issued by the Chamber
+f Commerce and Industry of the Russian Federation: The plaintiffs’ position was
‘hat no such cemificate had besn given 1o them. The plaindifs, further, did not
save the onus of presenting the defendann’ case in the arbitraiors. The defendants
hould have done that diemselves. Tn any case, a5 the book Commere tal Arbimration
nakes clear (st p 538) whilst the arbitrator must address himself to the question
whether the clabmant’s evidence proves his case, this requires him ocly o mike
tire that the evidence bears out the claimant’s case and that j1has the appcamnes
if beling troe and s inemally consistent. The leamed authory. continoe: “Furtie
hﬂﬂﬂﬁi.[lhﬂllﬁm]nmdmhﬂrﬂhﬂmilhmﬂmpkhnﬂ_!ﬁiflﬂﬁm
o search out the truth, but o choose betwesn two versions presented to him; and

f anly one version is présented, he does not thereby become an advocaic for ﬂl':I

sther side’, The fact that the Commission had found for the plaintfs did not
bt they had not addressed themsalives to the evidence presented as, .

hﬂi!p:ﬂeﬂimimﬂﬂmIEuldtmRMh
ribunal had the power, in the event of one party failing to appear at the |
o proceed with the hearing and make sn award by default ['couid secio)
21 theé procedure adopted by the Commission. It appearsd to me that (e dajencdan
Hssatisfaction with the swand was & maner of subsiance ihag (R
v view they had not substantiared their assertion thar :
vas not in accordance with their agresment of in

1§) Waiver % pe
lection 31(2)(d) states thal enforcement of an y be refosed if that award
gals with o difference not contemplated by, ing within the terms of, the
ibmission 1o arbitration of contains a decision on & matter beyond the scope of
-+ submission to arbitration. The defendants submitted that this subsection
pplied in the present case becanse the plaintiffs bad by their condact waived and/
rrcpudhhdlh:i:d;llﬁ:uhimﬂmnﬁdbﬂnmniulhpnﬂihﬂﬁ!&fm
miver 1o the arbitrators. .

The defendants” atgument was that when the plaintiffs appointed a Singaporean
: their agent 1o collect the penalty from the defendants and, furher, indicated o
it defendants that they intended to resort 1o legal process if the penalty was not
i, they thenehy waived andfor repudiated thefr fight to arbitration. This beowght

r.i:lpm't'!nﬂ_ljhlltppeuﬂtu m that having chosen mtm-unﬂthtrhﬂmﬁrﬁﬂ:-
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£ " nbide by their contracrual obligations, they, the plaintiffs, would seek recourse
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the agreement o arbigate o an end. The pointed out thar the

circumsiances which will bring an agreement 10 an end include:

{a) a verbal renumeiston of the i '

(b} comduct by which & party evinces

1 Agrecment;
(e} arcprsentation by one party
paity st the arbitration

The defendan reiied on the

M[Iﬂal]@mmrﬁq
G

[1983] AC 854 N .
The documents ap. Mok the deferddants relied 10 snbstantinte thesr argument
skhibibied in an affidavit affirmed by their general managers, Mr

iyt was a lemer dated 10 March 1993 from the plaintffs io the

Mlﬂ'ﬂﬁﬂhbﬂﬂﬂ.i}ﬂ:ﬂ:
oy and relied up-u-nhrﬂienlbzr
il am end -

ef Compagnie 5A v Marine Tronsocedn
& CoAsS » Partenreedere Honnah Blienenthl

en tﬂmm.hymmhhrmm:
| pressing their claim for penalty through governmental channel(s).
ol bext lefer of 23 March 1993, the plaintiffs fosmally demanded payment

o 134 L

(ot e penalny amotnt and stated that they had suthorised Innoswift Technology,

coinpany, as their authorised agent in Singapore to collect payment
penslty on their hehalf They further stated that if the defendanes did not

through “the legal chancel’ 1o mcover their claim. The authorisston which the
PI-I:IIIEIIE! gave o [npeswiflt Technology stated that they were suthorised to pursie
the mafter.io & successfiu] cogclusion mcluding seeking help from the stadf of the
Chinese Embassy in Singapore and through legal channels.

[nnoswift Technology subsequently sent n lener . the defendants asking for
mmmm‘wwﬂmwﬁndﬁﬁdj to the plaintiffs and deny
respapsibility due o force majenre. On 9 April 1993, the plaintiffs respanded to
the defendants as follows: “If you have further comrespondencss (sic), please go
through Mescrs Rajah & Tann .. in Singapore. You may want 1o show whatever
docuznents 1o prove your claim. Please contact direetly to Messrs Rajah & Tann.®

The plaintaffs did not ke any further sieps to collect the penaity in Singapore.
[nsiead dey commenced the arhitration proceeding in China. No ketler of demand
was issued by any lawyer in Singapore on the plaintffs’ bebalf por was any writ
filed by them in our courts. The plaintiifs subsmited and | agreed that nene of the
documents mentioned ahove muggested (hat tbe plaiimiffs were giving up their
fght o arbimmtion. The documents merely showed that the defendants desired o
procesd legally in the event thal their anémpts to-get payment directly from the
defendants failed. 1 also sccepted the plaintiffs’ submission that an arbitration is

@ logal channel of seeking redress and arbitmation proceedings e aleo legalgin o onore
The cases cited by the defendants did not, in my opision, assist them. In t2age 5 of 7

Mh&ﬂl'-!iﬂ, ;hntmaﬂjpmnhhtmuhrh_uurpumr' of & vessel The
El-tpﬂh?mmhﬂnnndmuhﬁmim_dum ol their arbitrator in
September 1969 and the charterers appointing
o o e g TL TR I W ——

cir arbinator the pext month The e apacald
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Between Febrary Iﬁuﬂmumbulﬂﬂﬂmﬂwumnmﬂpmdmm"-

the parties, no step was taken in the arbirration and in'1973 the charterers. closed

thieir file. [n January 1978 the owners served points of claim in the arbitration. The "

chnrterers were granted an injunction to restrain the owmners from | with
the arbitragion, it being beld that the propes inference to be drawn from the

condict of the parties, in particular the long period of 1ol inactiviry, was that the.

sgresment 1o submit (e dispute to arhitration had besn abandoned ar rescinded
by the parties.

There were fwo clemenis in the Andre & Cie case which were nol present In
the cuse before me. First, there was the long period of inactivity. Secondly, the
charierers there had closed their file in reliance on the ownen' delay and had
przjudiced their shility 1o contest the arbitration. The im of the second
element was shown by the pext case, Paal Wilron, wheye the House of Londs
refused (o issue 3 declaration that an arbitration agreement between buyers and
selleré bad been discharged by abandonment of the arbiraton becsuse after
arhitratién procesdings had staried no farther sicps were taken In the proceedings
for thres years. It was one of the holdings of the case that the selles could only
establish that the arbitration had been abandoned by the apparent insction of the
buyers in reliance on ‘which the sellers acted to their detriment, if they conld prove
not only that the buyers” conduct was such as to indoce a reasozable beligf that
they intended o abandon the arbitration, but also that the sellers did in fact believe
that the buyers so intended and that they themselves scted scoondingly.

In the present instance there was no evidence, spart from a bare assertion, that
the defendants sincerely believed thar by stating in their letters that they would
resorn 1o legal channels, the plaineffs meant that they would institate a law suir

E

here and abandon their rghts to arbitrstion, Thrzmmnwdm::mh:rmmﬂ 7N '{
d:&nﬁnuuﬂ:dun:h:rwu{ﬂupluuhﬂimdmndmlhnrd:mm ‘:;__'-"

resson of such relisnce. Tr whas argued that there was an element of relance §

the defendants did pot; after receiving the plaineiffs’ various Jeners, pre ars F
equip themselves for srbjraton. However, lwunnﬂﬂ:mm:qulhl

ag first, there was pp affidavit evidence 1o thar effect and . m3 the
plaintffs srgued, it was an shsurd contention since there would qpal:rill

difference in for an arblmatan or for any other type of;

which the defendants said they antieipated the plaintffs nce,
Funther, there was no reason at all why the defendants not have prepared
of cquipped themselves o meel eny case which the pl ght bring. The
nodce of the arbitration was given 1o the dafendantag 3 and the hearing:
of the arbiration ook place in April 1994 : therefore had a
reasonahle time in which w prepare their course of doing so they

had fourd the Sming 1o be dght, they cou ced fior an extension of time.
There is pothing to ndicats that this wouald e been an impossibilicy. I was
unabla. to accept thar the defendants had o any way changed their position in
relishce on & hhﬂﬁmrb:g]mﬁ:wuﬂdmummhuﬂungnhg for.
arbifration.

fiv) Lew governing the :le_m:]m

The nsxi issuc amse unﬂ_ri. 31{4)(a) which provides that the court may refuse to
enforce an award if it finds that the subject matter of the difference betwesn the

ne.,nmion{:mh;mn 4

pl.l'tin tull:amrdunﬂ:qnbhu'uﬂlmﬂthfﬂm uu:lulﬁnhw af

[19=96] 1 5LR

Fﬂnﬂphdmwhntﬂjﬂtumm i hstan andior cunal law it
becomes necedsary either for the ¥ T mm!npph.mtilllwnrfurlhr.
arhitration ibugal w decide on it They tonwepded that on the face of the present
award, the Commission did not chooke a £ :l:mu,[l:wnimtf.rﬂmmmhmnn
that the awsard had been made sccfirdin ‘seneral intemational made practice”,

it could not be said with certaimty which
N R mvission"s anilysis af the conirsct or o the
proceedings themse] ‘ ,ynuht.mu!mhcum.fdfnrlhtmunmﬂbﬂw

enforcement af the
ttnnhmamdldnutrpmhﬂj'idﬂmfj‘ﬂnhw

Whilst it A
which they. ‘Fﬂ“ﬁmmwm proceedinigs, it was ot corect that they

had made ‘(ﬁnulfmmrhmiﬂﬂimﬁum At p3.of the award
the ‘had stated: “With ihie hearing of this case now having. been
can arhitrution court, on the basis of estahlished facts, delivered this
2 - with the law." Presumably, the Commission must have
nése law since it would not have been: familiar with other laws,
nunﬂenhlhcddmdmmmmndthﬂu:pplmpnufﬁmhw
h'ﬂ:'bmn'wmug As Commercial 'mmde clear, in the shsence

| GF any express chaice of law, the English courts have long regarded the nominated

pllntuflrﬂnilmulh:hunn'hm:lmnmﬂdihmﬂufh? This 15 view
supporied. by olher academics as well

It appeared therefore that Chinese law wum:hmufth:dmnm_'lh
defendants themselves raised no objection to the a of Chinese law. They
were copcemed 1o show thar no law had bedn applied but rather general trade
practice and this was inappropriate. But even though the Commission did make 2
comment about general trade practice, this did sor i my view mean that they had
not acted in accordance with legal principles. The award iself was premised on
the finding that the defendants had been in breach of contract and by spplication
of the wnns of the contract its=lf, the plaintiffs werg then entitled 10 the penalty
payment. That was a struight forward legal principle-and the defeadants did per
cunmﬂwhunhjmﬂmﬂ:q-hdmmhupﬂmpt:uwhyumumhpmur
Chinese law.

{v] Public policy

The defendants’ final asgument was that it would be cantiary w public policy to
allow the award 1o be enforced becuuse they had mised f3ets which would give
rise fo-the podsibility that the award ﬁdnmdmﬂ:mmzwﬂinﬂmrmiﬂpﬂn
between the parties and an injustice would be :im:.mﬂl: defendants if the aw
were 1o be' enforced,

The plaintifls mhmndﬂutﬂrahmewwHah-iduﬁmnmﬁﬂgeGOf7

inviting the court to Jook st the merits of the case. They pointed out thar the Act
did not provide as a grousd for setting aside an award the fact that the coun
bearing the application considered that the defendants had an arguable case. |
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Jgré68. The defendants hiad hiad ample opporinity o put p beforé the arbimation A

|nhnﬂﬂhﬂﬂ¢¢mmd:mﬂhh:1h:mﬂnﬂlnm:ﬂiﬂlhhﬁdlﬁﬂ
Commission had been awame of the defendanis’ position oo force majeuns. The
defendants, however, had not given the Commmission any maierial on which it
mmmmmmmwmmmtmmm
defendants had agreed when they signed the costract to arbitafion in China.
Having done 5o snd having themsclves chosen not io participate in the arhitration
arocesdings, it was ot open o them o complain about the possibility of an
Mmmmmmwummmh
Comimission.
Ium]nﬂ.g?hlinpuﬂ:;ﬂﬂmmqiﬂuﬂﬂnﬂ:hmnﬂtﬂnhulh-
iward obinined by the plainnffs. There was no allegation of illegality or fraud and
snforcement would thenefdee pot be injurious to the public good: As the plaintiffs
wubmited, the principle of edmity of nations requires that the awards of foreig
srhitration tibunals be given due deferetee and be eaforced unless exception
Sroumstances exist As & nafion which itself aspires 1o be an international sthitration
cnire,; Singapore must recognise foreign swards it expects its own awand

C

:ml:ﬂnhuilmdﬁmmm:pﬂmﬂmmdﬂ: — , D

| pped] ditmiszed
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